California Law Review

Vor. 83 JaNuary 1995

No. 1

Copyright © 1995 by California Law Review, Inc.

Queers, Sissies, Dykes, and Tomboys:

Deconstructing the Conflation of

“Sex,” “Gender,” and “Sexual
Orientation” in Euro-American
Law and Society

Francisco Valdes

SumMAaRry OF CONTENTS

Foreword

Notes on “The Conflation” ........covviiiriiiiininininiarennn..
I. The Conflation as Triangle ........ccooviviiiiiiiineiennann,
II. The Conflation, Langnage & Common (Mis)Understandings. .
1. The Conflation & the Law ......covvviniieiniiiiiienennnn,
IV. The Conflation, This Project & Legal Theory................

Chapter One

Modem Culture: Codification & Internalization ...................
I. The Conflation of Sex, Gender & Sexual Orientation ........
I American Postcards .....cvevvienrrnenrenrrecaneraenaeonaans

1. The (De)Construction of the (Un)Natural & the (Ab)Normal

& the MM)Moral ....oovvrniniiiiiiiiiiiii it

Chapter Two

Legal Culture: Recycling the Conflation ........covvvvvviivininen,
Sex, Gender & Sexual Orientation as Legal Concepts ........
The Legal (Mis)Treatment of “Sissies” & “Queers”..........
The Legal (Mis)Treatment of “Tomboys” & “Dykes” ........
The Conflation Runs Through it All ........ccocoviiiiinn,

<<BRm~

The Miscegenation Analogy & the Conflation of Sex with
Sexual Orientation Under Leg Three: Analogizing Racism,

Androsexism & HeteroseXiSm «vvveviiinernererereerenenenns



2 CALIFORNIA LAW REVIEW [Vol. 83:1

VI. Cutting Through the Conflation: Legal Culture, Women,

Sexual Minorities & Reform.................coeiviiiain.L. 205
Chapter Three

Indigenous Culture(s): A Comparative Perspective................. 209
I. Native American Sex, Gender & Sexual Orientation ......... 211
II. A Brief Comparison: Two Systems in Contrast .............. 242

Chapter Four
Beyond Conflation: Lessons From the Past and for the Future ..... 247
I. Lessons from Modern Culture ..........ccovvvvnininnenen.. 248
II. Lessons from Legal Culture ..........covvvvviiininineannen 275
II. Lessons from Indigenous Culture(s) .........cocvvvuinnennn.. 280
IV. Fnal LeSSOMS o vuvrvniurununenieineninoesuareueeneaensncnss 290

Chapter Five
Doctrinal Reconstruction: Coherimg Law & Reality................ 303
I. The Doctrinal Status QUo .........ccovvviiviiiiiiiiieiannnas 304

II. Principles, Results & Benefits of Doctrinal Reconstruction ... 320
Afterword & Prologue

Queer Legal Theory ...vvvriuniieniiiniisienieeneasnsneneaenss 344
I. Finding, Naming & Situating the Missimg Voice ............. 346
II. Goals, Strategies & Methods.........coovviviviiiniieinnnn.. 362

I, Fmal Considerations. ..vovr vt eeeeresrnnnrsesseoeeeeseseenns 375



