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Professor Yamada begins this article by identifying the disturbing
signs of a severe chill on private employee expression in today's post-indus-
trial workplace. Among these are increased self-censorship by employees,
the decline of unionization, greater use of electronic surveillance, the
growth of corporate social and political partisanship, and longer hours at
work. He then surveys the potential constitutional, statutory, and common
law safeguards for private employee speech, ultimately concluding that they
are inadequate to provide the necessary level of protection. A better ap-
proach, Professor Yamada argues, would be to enact a federal statute that
protects virtually all types of non-disruptive, non-disloyal private employee
speech. Such a statute would not only empower employees, but also en-
courage the kind of constructive worker participation that advances the in-
terests of employers.
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INTRODUCTION

The comic strip character Dilbert has become something of an icon for

our times. Stuck in his cubicle, engulfed by the sometimes curious prac-
tices of today's modem corporation, he offers his biting insights into the
world of bad bosses, management fads, and downsizing.' If the bestseller
list is any indication, Dilbert has struck a responsive chord with the working
public.' One national newsmagazine explained Dilbert's popularity by re-
ferring to

the suppressed rage of workers who tolerate abuses and absurdities in a
marketplace leaned-and-meaned to Wall Street's specifications. Reading
"Dilbert" allows them, in some small way, to strike back, or at least to
experience a pleasant catharsis by identifying the nature of the beast: a
general yet pervasive sense of idiocy in corporate America. 3

Humor notwithstanding, the marketability of Dilbert and other mass-
audience books that lampoon conditions in the American workplace sug-
gests something very serious: workers' anger and frustration have been
forced beyond the office or plant to find safer outlets for expression.4 Just a

1. For a sampling of Dilbert comic strips and philosophy, see ScoTr ADAMS, THE DiLBERT PRIN-

CIPLE (1996). Dilbert creator Scott Adams has built his comic strip around what he calls "The Dilbert

Principle," which holds that "[t]he most ineffective workers are systematically moved to the place where

they can do the least damage: management." Id. at 14.

2. As of February, 1997, two Dilbert books, The Dilbert Principle and Dogbert's Top Secret

Management Handbook, had appeared on the New York Times bestseller list for 42 and 17 weeks,

respectively. Best Sellers, N.Y. TIMES BOOK REv., Feb. 23, 1997, at 22.

3. Steven Levy, Working in Dilbert's World, NEWSWEEK, Aug. 12, 1996, at 52, 56. TIME also

named Dilbert one of its most influential people in America for 1997. TIME'S 25 Most Influential Ameri-

cans, TIME, Apr. 21, 1997, at 40, 59. The magazine said that "we are rooting for him because he is our

mouthpiece for the lessons we have accumulated-but are too afraid to express-in our effort to avoid

cubicular homicide." Id.

4. Readers commonly react to a Dilbert comic strip as "' [hiey, that's my job."' Levy, supra note

3, at 55. Dilbert creator Scott Adams finds little distinction between the experiences of his fictional

character and the real-life accounts provided by his readers. See ADAMS, supra note 1, at 1-2.

The appearance of other books about work aimed at a popular readership further supports the

position that people are looking for outlets for pent-up anger and frustration stemming from their work
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few decades ago, many workers who had something to say to their bosses
could do so, if not personally, then through their union representatives. The
collective bargaining process and collective bargaining agreements have
long given unionized workers avenues of communication to management.
Today, however, since only ten percent of the non-agricultural private-sec-
tor workforce belongs to unions,5 these avenues for worker expression are
much fewer and farther between.

The decline of unionization is not the only factor that is curbing work-
ers' freedom of expression. Waves of well-publicized layoffs have made
workers fearful about their job security and have encouraged self-censor-
ship in the workplace. 6 Increasing employer surveillance of employees' tel-
ephone conversations and electronic mail has given workers strong reason
to be more watchful about what they say and where they say it.7 Rising
corporate political and social partisanship has further encouraged suppres-
sion and self-censorship of workers' own views on issues of the day.8 Fi-
nally, people are spending more time at work and have correspondingly less
time for self-expression outside the workplace.9

During the past 15 years there has been a flurry of judicial, legislative,
and scholarly activity addressing the potential constitutional, statutory, and
common law bases of free speech safeguards for private-sector workers. °

experiences. See, e.g., SABOTAGE IN THE AMERICAN WORKPLACE (Martin Sprouse ed. 1992) (relating
stories of how workers have sought revenge against their employers); MAr-HEW SARTWELL, BossES

FROM HELL (1994) (telling employees' humorous real-life stories about bad experiences with their em-
ployers); ELLEN TIEN & VALERm FRANKEL, THE I HATE MY JoB HANDBOOK (1996) (offering humorous
advice on coping with on-the-job frustration, based in part on interviews conducted with other workers).

5. MICHAEL C. HARPER & SAMUEL EsrREICHER, LABOR LAW 111 tbl.3 (4th ed. 1996). 10.4% of

private-sector, non-agricultural workers were members of unions in 1995. However, almost 38% of
government employees were union members in 1995. Id. For a discussion of how the decline of unioni-
zation relates to employee free speech, see infra text accompanying notes 63-79.

6. See infra text accompanying notes 36-62.
7. See infra text accompanying notes 80-89.
8. See infra text accompanying notes 90-118.
9. See infra text accompanying notes 119-20.

10. The discussion and analysis below will provide an ample summary of the relevant cases and
statutes. However, I should introduce here several previous treatments of this and related topics, many
of which I will be responding to in the text and notes of this Article:

The analytical framework for using the free speech clauses of state constitutions as the bases of
speech protections for private employees is set out in two student notes published during the early
1980s. See Charles Glick, Note, Free Speech, the Private Employee, and State Constitutions, 91 YALE
L.J. 522 (1982); Steven M. Kamp, Note, Private Abridgment of Speech and the State Constitutions, 90
YALE L.J. 165 (1980).

Professor Terry Ann Halbert's 1987 article surveys some of the potential legal grounds of free
speech rights of private-sector workers. See Terry Ann Halbert, The First Amendment in the Workplace:
An Analysis and Call for Reform, 17 SETON HALL L. REv. 42, 70-72 (1987) (analyzing the free speech
rights of both private and public employees and ultimately concluding that Connecticut's free speech
statute, CONN. GEN. STAT. § 31-51q (1987), is the best policy option).

Other commentators subsequently have addressed more specific aspects of free speech in the work-
place. See Lisa B. Bingham, Employee Free Speech in the Workplace: Using the First Amendment as
Public Policy for Wrongful Discharge Actions, 55 OHIo ST. L.J. 341, 391 (1994) (proposing that "courts
can and should move to protect employees who can prove they were fired for their political views");
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To date, however, few at-will employees enjoy anything close to compre-
hensive speech protection. In terms of job security and avenues of commu-
nication to their employers, most American workers have more in common
with the Dilberts of the world than with the small number of their unionized
counterparts.

The failure of these largely constitutional and statutory theories to pro-
vide a comprehensive employee free-speech right is ironic, for "employee
participation" is a favorite catchphrase in today's corporate world and dia-
logue is robust over how to create effective worker-involvement pro-
grams." Seemingly, a right of expression vested in individual workers
would provide a sound means of encouraging frank, constructive feedback
and suggestions from employees. Rather than trying to promote employee
free speech rights, however, it appears that businesses are more content to
talk about "quality circles," "action committees," and other fads that give
Dilbert's creator the grist for his daily mill.

This article presents a case for a comprehensive federal statute
designed to protect and even encourage private employee speech. The pro-
posed statute would both incorporate existing speech protections and create
new ones to fill in the many gaps left by current federal and state laws. Part
I examines the values that support free speech protections for private em-
ployees and explores the current economic, social, and political conditions
that necessitate such protections. Part II analyzes the existing constitu-
tional, statutory, and common law bases of speech protections for unorgan-
ized workers. Finally, Part III presents a proposal for a federal statute and
discusses its main policy implications.

I.
THE VALUES OF FREE SPEECH AND THE EVOLVING POST-

INDUSTRIAL WORKPLACE

We generally accept as a given the contrast between our time at work
and the rest of our lives. Once you enter the office or factory, you lose
many of the rights you enjoy as a citizen. There's no process for challeng-
ing-or changing-bad decisions made by the authorities. There's no

Cynthia L. Estlund, Free Speech and Due Process in the Workplace, 71 IND. L.J. 101 (1995) (addressing
substantive and procedural due process issues related to employee speech); Cynthia L. Estlund, What Do
Workers Want? Employee Interests, Public Interests, and Freedom of Expression Under the National

Labor Relations Act, 140 U. PA. L. Rvv. 921 (1992) (analyzing freedom of expression under section 7 of
the NLRA). For additional commentary, see generally Megan P. Norris, Limitations on an Employer's
Ability to Discipline Free Speech, 17 EMPLOYEE REL. L.J. 473 (1991); Marcia J. Staff & Charles Foster,
Current Issues Affecting the Private Employee's Right to Freedom of Expression, 23 AM. Bus. L.J. 257

(1985).
Professor Joseph Grodin discusses the free speech issue within the broader rubric of constitutional

rights in the workplace. See Joseph R. Grodin, Constitutional Values in the Private Sector Workplace,
13 INDUS. REL. L.J. 1 (1991) (arguing that constitutional values, including freedom of expression, should
be expanded in the private workplace).

11. See infra text accompanying notes 289-307.
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mechanism to vote for people to represent you in decision-making bodies

We take for granted that such rights and protections don't apply to the
workplace partly because most of us have never seen examples to the
contrary.

-Robert Levering, A Great Place to Work12

The origins of a right to free speech in the United States are rooted in
the relationship between the government and its citizens. Professor Thomas
Emerson identified four "basic functions of a system of freedom of expres-
sion" that America's founders hoped to provide via the Declaration of Inde-
pendence and the Constitution. 3 First, the founders saw freedom of
expression "as vital to the process of discovering the truth, through expo-
sure to all the facts, open discussion, and testing of opinions." 4 This func-
tion is based on the founders' faith in the scientific method, whereby prior
knowledge and opinion should be questioned and discussed in an effort to
reach better judgments.' 5

Second, the founders believed that "[f]reedom of expression is neces-
sary to a democratic political process." 6 Citizens "must have full freedom
of expression in order to reach their individual judgments, in order to arrive
at a common decision, and in order to instruct their servant, the
government." 17

Third, the founders thought that freedom of expression provides "a
form of social control that strikes a balance in society between stability and
movement, thereby allowing for necessary change without resort to vio-
lence."" s Finally, the founders believed that freedom of expression is im-
portant for individual fulfillment. 9 Although the founders were not
particularly attentive to situations pitting the individual against the collec-
tive, they nevertheless valued greatly the Western notion of individualism
and believed that restraints on expression deeply offended personal
dignity.20

Although there is considerable scholarly debate over the specific intent
behind the First Amendment,2" it is commonly understood that at the heart

12. ROBERT LEVERING, A GREAT PLACE TO WORK 62 (1988).
13. Thomas I. Emerson, Colonial Intentions and Current Realities of the First Amendment, 125 U.

PA. L. REv. 737, 740-45 (1977).
14. Id. at 740.
15. See id. at 741.
16. Id.
17. Id. at 741-42.
18. See id. at 742-43. Emerson concedes that the third and fourth functions were "not as clearly

articulated by the colonists." Id. at 742, 744.
19. See id. at 744.
20. See id.
21. See, e.g., Emerson, supra note 13; David M. Rabban, The Ahistorical Historian: Leonard

Levy on Freedom of Expression in Early American History, 37 STAN. L. REv. 795 (1985). Professor
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of the founders' concern was the extent to which the federal government
could limit expression by certain individuals and the press.22 However, the
recognition that large institutions could exert undue authority over individu-
als did not extend to private employment situations. The impact of "grow-
ing industrialization, technology, bureaucratization, and other features of
• . . post-industrial society"23 was not anticipated by those who lived in
what was still a more rural, agricultural nation.

The organization of work in early America offered no reason to fear
the monolithic power of private employers. The typical early nineteenth
century American worker "was a self-employed farmer/entrepreneur, a self-
sufficient part of a basically rural economy. '24 Even as late as 1830, when
America was entering the industrial age, 70.5 percent of the labor force was
engaged in agricultural work.25

At this point in American history, the concept of employee rights was
foreign to American social and legal culture. Nineteenth century assump-
tions about the legal relationship between employer and employee were
grounded in the common-law conception of master and servant. The rule of
at-will employment was becoming the law of the land. 26  At a time when
indentured servitude, slavery, and other forms of forced labor were legally
sanctioned, workers had few, if any, cognizable rights.27

When the notion of workers' rights did enter the picture, it was primar-
ily via unionization and collective bargaining.28 During the nineteenth and

Rabban examines, among other things, the debates between the Federalists and the Antifederalists over
the First Amendment. See id. at 813-16.

22. See Emerson, supra note 13, at 737; Rabban, supra note 22, at 813-20, 841-54.
Historical treatments of early American history abound. For a summary of events leading up to the

American Revolution, see ROBERT LECKE, GEORGE WASHINGTON'S WAR 10-82 (1992). For a broader
discussion of early American political and constitutional history, see CHARLEs A. BEARD & MARY R.
BEARD, THE RisE OF AMERICAN CIVILIZATION 228-335 (1930).

23. Emerson, supra note 13, at 748.
24. LEE BALLET, SURVEY OF LABOR RELATIONS 1 (2d ed. 1987).
For a broader discussion of the history of early American workers and their working arrangements

with employers, see RONALD L. FILIPPELLI, LABOR IN THE USA: A HISTORY 18-30 (1984).
25. See BALLIEr, supra note 24, at 2 tbl.1.
26. The rule of at-will employment has been part of American common law for most of the na-

tion's existence. See Deborah A. Ballam, Exploding the Original Myth Regarding Employment-at- Will:
The True Origins of the Doctrine, 17 BERKELEY J. EMP. & LAB. L. 91 (1996) (explaining the origins of
the rule and its incorporation into American law).

27. See MARK RoTHsTEiN ET AL., EMPLOYMENT LAW 2-9 (1994). "As a result of this predominant
legal conception, most of the basic common law of what we now call employment law was formulated
without directly recognizing as a party to the lawsuit the working person whose labor was at issue." Id.
at 3.

28. See generally WILLIAM E. FORBATH, LAW AND THE SHAPING OF THE AMERICAN LABOR MOVE-

mENT (1991) (examining the history of early American labor law).
During the early nineteenth century, collective action by workers was commonly treated as a crimi-

nal conspiracy. See BALLIErr, supra note 24, at 48. This changed with the seminal case of Common-
wealth v. Hunt, 45 Mass. (4 Met.) 111 (1842), in which the court permitted workers to advance their
interests collectively, starting a major shift to civil liability principles in determining the legality of
union activities. See BALLInr, supra note 24, at 49.

1998]



8 BERKELEY JOURNAL OF EMPLOYMENT & LABOR LAW

early twentieth centuries, major court decisions and statutory measures in
the employment context generally addressed collective rights, not individ-
ual ones.2 9 The enactment of the National Labor Relations Act3 ° in 1935
confirmed the collective approach to workers' rights taken by Congress. It
was not until the advent of federal employment discrimination laws3 in the
1960s that the legal focus would start shifting toward rights vested in indi-
vidual workers.

A. The Workplace Today: Warning Signs of a Big Chill

Conditions in the evolving post-industrial workplace provide strong
reasons to maintain a focus on creating and protecting individual employ-
ment rights, especially in terms of free expression. Professor Lawrence
Blades provides the basic rationale for this point in his seminal critique of
the rule of at-will employment:

It is a widely accepted proposition that large corporations now pose a threat
to individual freedom comparable to that which would be posed if govern-
mental power were unchecked. The proposition need not, however, be lim-
ited to the mammoth business corporation, for the freedom of the individual
is threatened whenever he becomes dependent upon a private entity pos-
sessing greater power than himself. Foremost among the relationships of
which this generality is true is that of employer and employee.32

The growing power of employers coincides with the way in which the or-
ganization of work has dramatically changed from the agrarian society of
early America to a system where "[present-day workers are typically urban
dwellers, employees of large (most often impersonal) organizations, and
highly dependent upon others to provide, for payment, the necessities of
life."33 This puts significant power in the hands of employers, giving them

29. See David Brody, Section 8(a)(2) and the Origins of the Wagner Act, in RESTORING THE PROM-
ISE OF AMas~RscAN LABOR LAW 29, 32 (Sheldon Friedman et al. eds., 1994) ("[In a twentieth-century
world of great industrial corporations and armies of workers, individual rights steadily lost ground to the
more urgent claims of collective action").

30. National Labor Relations (Wagner) Act, Pub. L. No. 74-198, 49 Stat. 449 (codified at 29
U.S.C. §§ 151-69 (1994), amended by the Labor Management Relations (Taft-Hartley) Act of 1947,
Pub. L. No. 80-101, 61 Stat. 136 (codified at 29 U.S.C. §§ 141-87 (1994)), amended by the Labor-
Management Reporting and Disclosure (Landrum-Griffin) Act of 1959, Pub. L. No. 86-257, 73 Stat. 519
(codified at 29 U.S.C. §§ 153, 158-60, 164, 186-87 (1994)). The NLRA provides that employees shall
have "the fight to self-organization, to form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage in other concerted activities for the pur-
pose of collective bargaining or other mutual aid or protection." 29 U.S.C. § 157 (1994).

31. See, e.g., Title VII of the Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified
as amended at 42 U.S.C. §§ 2000e to 2000e-17) (1994) (prohibiting employment discrimination on the
basis of "race, color, religion, sex, or national origin").

32. Lawrence E. Blades, Employment at Will vs. Individual Freedom: On Limiting the Abusive
Exercise of Employer Power, 67 COLuM. L. REv. 1404, 1404 (1967) (footnotes omitted).

33. BALLIr, supra note 24, at 1-2.
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the kind of authority over individuals that rivals, if not exceeds, that of
government.34

These general observations about the power of employers must be ana-
lyzed in more detail, for a disturbing confluence of factors provides ample
cause for concern about the ability and willingness of private employers to
limit expression by their employees. These factors include the following:
(1) self-censorship in the workplace caused by economic insecurity; (2) the
decline of unionization; (3) increased electronic monitoring of employees;
(4) a surge in corporate social and political partisanship; and (5) more time
spent at work.35

1. Self-Censorship in the Workplace

According to Alan Greenspan, chairperson of the Federal Reserve
Board, workers have refrained from seeking pay raises out of fear of losing
their jobs even when the labor market has shown signs of improvement.36

Greenspan's findings are consistent with the results of two major public
opinion surveys that have found high levels of economic insecurity among
American workers. In a major public opinion survey conducted in late
1995 for the New York Times, only 13 percent of respondents reported feel-
ing "very secure" about their economic prospects. Seventy-two percent of
respondents believed that layoffs and job losses in America are permanent
as opposed to temporary problems. 37 Furthermore, 49 percent of total re-
spondents said that they would "challenge the boss less often than in the
past" if it meant increasing their chances of keeping their jobs, while 66
percent of respondents who had already been hit hard by a layoff answered
the same way.38

The results of the New York Times' survey are consistent with the ini-
tial findings of an extensive 1994 survey of workers' views on representa-

34. See ScoTr BUCHANAN, THE CORPORATION AND THE REPUBLIC 5 (1958) (recognizing the idea

that the "business corporation ... is a government, private and invisible perhaps, but also touched with

public interest").

35. The power of large institutions in both the public and private sectors has been a popular

subject in recent years. See generally, ELLEN ALDERMAN & CAROLINE KENNEDY, THE RIGHT TO PRi-
VACY (1995) (addressing a wide variety of privacy concerns); BARBARA GARSON, THE ELECTRONIC
SWEATSHOP (1988) (describing how computers are diminishing employee autonomy); BENNETT HARRI-
SON, LEAN AND MEAN (1994) (concluding that large private companies continue to dominate the econ-
omy); NEW YORK TIMES, THE DowNsizsri OF AMERICA (1996) (examining, among other things, the
effects of corporate layoffs).

36. See David Wessel, Choosing a Course: In Setting Fed's Policy, Chairman Bets Heavily on
His Own Judgment, WALL ST. J., Jan. 27, 1997, at 1. Greenspan testified before Congress that
.. [blecause workers are more worried about their own job security and their marketability if forced to
change jobs, they are apparently accepting smaller increases in their compensation at any given level of
labor-market tightness."' Id.

37. See NEW YORK TIMES, supra note 35, at 311.

38. See id. at 308.

19981
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tion and participation in the workplace.39 The researchers reported that
many employees "are both worried about their future and not confident they
can trust management with it."40 Although a majority of respondents over-
all-approximately 63 percent-said that they would like to have more in-
fluence over decisions made in the workplace, about 57 percent of one
panel of respondents reported that they would feel more comfortable raising
workplace concerns to management through some type of employee organi-
zation rather than individually.4

The average worker has good reason to be fearful about her overall
economic well-being. According to MIT economist Paul Osterman, "per-
haps for the first time since the Great Depression, there are widespread
indications that internal labor market structures are changing."42 First,
traditional employment arrangements and their accompanying expectations
of job security have been giving way to the growth of "part-time work,
temporary help services, and other forms of external flexible labor."'43 In
addition, since the early 1980s, the American economy has been hostile to
the average worker, characterized most notably by a growing wealth ine-
quality between the rich and the poor and the steady erosion of the middle
class.' Among the other effects of the post-industrial economy have been
the decline of the country's industrial and manufacturing base and the con-
comitant loss of jobs with good pay, regressive changes in tax policy, and
corporate infatuation with mergers and acquisitions that often result in job
losses.45

39. See RICHARD FREEMAN & JOEL ROGERS, WORKER REPRESENTATION AND PARTICIPATION SUR-

VEY: FIRST REPORT OF FINDINGS (1994). This is the first installment of a "four-part study of employee

attitudes toward such matters as current human resource or personnel practices, modes of representation

and participation programs ...existing workplace rights, alternative dispute resolution (ADR) as ap-

plied to workplace disputes, and worker-based regulatory committees." Id. at 1.

40. Id. at 5.

41. Id. at 5-6. Only one percent of respondents said that they would like to have less influence in

the workplace. Id. at 6.

42. PAUL OSTERMAN, EMPLOYMENT FUTURES 68 (1988).
43. Id.
44. See EDwARD N. WOLFF, Top HEAVY: A STUDY OF THE INCREASING INEQUALITY OF WEALTH

IN AMERICA 7-13 (1995). "The increase in wealth inequality recorded over the 1983-89 period in the

United States" was comparable only with the increase that occurred between 1922 and 1929, the years
preceding the Great Depression. Id. at 13. According to MIT economist Lester Thurow, "the income

inequality that began to increase in the late 1960s spread and intensified so that by 1992, it was increas-

ing both between and within every industrial, occupational, educational, demographic (age, sex, race),

and geographic group." Lester Thurow, Almost Everywhere: Surging Inequality and Falling Real
Wages, in THE AMERICAN CORPORATION TODAY 383-84 (Carl Kaysen ed., 1996).

However, there are signs that the wealth gap may be levelling off. Some recent statistics have
shown that wages on the low end of the job market have been rising faster than the wages of middle-
income earners. See Louis Uchitelle, Raises Arrive at Bottom Rung of Labor Force, N.Y. TPMEs, May
23, 1997, at DI.

45. These dynamics of the modern economy have been discussed by many commentators in recent
years. See, e.g., ROBERT H. FRANK & PHILIP J. COOK, THE WINNER-TAKE-ALL SocIEY (1995); ROBERT

KtrrrNER, EVERYTHING FOR SALE: THE VIRTUES AND Luqrrs OF MARKETS (1997); ROBERT B. REICH,

THE WORK OF NATIONS (1991).
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Professor Charles Craver argues that the myth of a classless society in
America discourages workers from considering that their plights may be
due to external, systemic forces. 46 Instead, the "classless [society] decep-
tion generates a docility among blue-collar production workers and lower-
level white collar personnel. '47 As a result, it is "improbable that they will
become angry with the limitations imposed upon them by the general
American economic system and by the hierarchical structure of their partic-
ular employers." 48

Sadly, the culture surrounding today's workplace, rather than encour-
aging individual and collective action towards a common good, actually
promotes this docility, self-censorship, and acceptance of hierarchy. In fact,
as the discussion immediately below suggests, that culture implicitly turns
workers against each other instead of the hierarchy in the fight to keep their
jobs and to get ahead.49 Rather than being urged to offer suggestions to
employers on how more jobs may be saved or even created, workers are
counselled on how to avoid being laid off and how to stand out among their
peers. 50 Numerous books and articles offer job survival strategies, such as

46. See CHARLES B. CRAVER, CAN UNIONS SURVIVE? 51-53 (1995).

47. Id. at 52.
48. Id. at 53.
49. The mass media has contributed to the political docility of the average worker in the midst of

severe economic uncertainty. It is telling, for example, that although the current pattern of corporate
layoffs started in the 1970s, it was not until 1996 that the NEW YORK TIMES and USA TODAY, two
national daily newspapers, saw fit to run major series devoted to the grassroots, human consequences of
downsizing, as if they had suddenly "discovered" how terrible those effects have been. See NEW YORK
TIMES, THE DowNstztNG OF AMERICA, supra note 35 (expanding in book form on the seven-part series
that ran March 3-9, 1996, consisting of the following articles: Rick Bragg, Big Holes Where the Dignity
Used to Be, N.Y. TIMEs, Mar. 5, 1996, at A2; Kirk Johnson, In the Class of '70, Wounded Winners, N.Y.
TtMEs, Mar. 7, 1996, at Al; N. R. Kleinfeld, The Company as Family, No More, N.Y. TIms, Mar. 4,
1996, at A3; Elizabeth Kolbert & Adam Clymer, The Politics of Layoffs: In Search of a Message, N.Y.
TtMEs, Mar. 8, 1996, at A4; Sara Rimer, A Hometown Feels Less like Home, N.Y. TIMESS, Mar.6, 1996,
at Al; David E. Sanger & Steve Lohr, A Search for Answers to Avoid the Layoffs, N.Y. TIMEs, Mar. 9,
1996, at A4; Louis Uchitelle & N.R. Kleinfeld, On the Battlefield of Business, Millions of Casualties,
N.Y. Ttms, Mar. 3, 1996, at 1); Del Jones, Managers Study up for Downsizings, USA TODAY, Feb. 19,
1996, at 1B; Bill Montague, As Job Security Dissolves, So Does Safety Net, USA TODAY, Feb. 21, 1996,
at 1B; Bill Montague, Restructuring, and Layoffs, Here to Stay, USA TODAY, Feb. 19, 1996, at IA;
Susan Page, Angst Makes for 'Joyless Recovery'... , USA TODAY, Feb. 20, 1996, at lB. Small wonder,
then, that many Americans may be a bit slow in recognizing the systemic nature of the economic
problems that they face as individuals.

Of course, these newspaper series were not the media's first recognition of the downsizing crisis.
However, it is telling that two national newspapers waited until well into the 1990s to determine that the
human effects of downsizing were worthy of a multi-part series. Many of the problems had been antici-
pated and identified during the 1980s. See generally, BENNmrr HARRISON & BARRY BLUESTONE, THE
GREAT U-TuRN (1988) (detailing how corporate restructuring has polarized America); ROBERT B.
REICH, TuE NEXT AMERICAN FRONTIER (1983) (analyzing America's economic decline).

50. See, e.g., GEORGE FULLER, Tim WORKPLACE SURVIVAL GUIDE 3 (1996) ("[E]ven though
you're not part of the decision-making loop in top management decisions which jeopardize your job,
there are ways to improve your chances of being one of the survivors when the dust settles"); Dave
Bryan, Experts Say Learn New Skills to Dodge the Ax, TIANGLE Bus. J., Apr. 5, 1996, available in
1996 WL 10034830; Carol Kleiman, How to Assure You Keep Your Job During a Cutback, SAN JOSE
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"communicating accomplishments to supervisors,"" "acquiring profes-
sional certifications, 52 developing computer skills,53 becoming involved
"in company activities, training sessions, and after-hours socializing,"" be-
coming "friendly with supervisors without compromising principles,"" de-
veloping "a constituency throughout the company by helping others out and
being supportive,"5 6 and posing questions at group meetings that play "to
top management's tune."5 One article that even cynically asks the ques-
tion, "[s]hould you-y'know-do a little brownnosing?," ultimately con-
cludes that "a bit of flunkydom is necessary to survive in today's fast-exit
business world."5 8 On the other hand, strikingly little is said about ques-
tioning company priorities and decisions and the possibility of undertaking
collective action to save jobs.

For example, the outside back cover of The Workplace Survival Guide,
written by an author who specializes in developing handbooks for manag-
ers, catches the prospective reader by saying, "[t]oday's headlines tell the
story: 'Corporate downsizing,' mass layoffs, and increased competition
have become a way of life for millions of American workers. To improve
your job security-and survive the ups and downs of this volatile market-
place-you need a whole new set of skills."59

Inside the book, we see what these "skills" are all about. The book
recommends that those who are dealing with a "cutthroat boss" should,
among other things, consider looking for another job and guard against
overemphasizing that boss's negative qualities.6" An employee also may
want to consider raising her concerns with the boss or approaching other
managers about the situation, but any action should be taken cautiously and
discretely. 6 Nothing is said about the possibility of collective action.

Thus, economic insecurity has nurtured a value system that preaches

an individualistic survival ethic and encourages self-censorship in the work-
place. Many workers, struggling to keep up and fearful of losing their jobs,
have not understood the degree to which the voice of an individual em-
ployee has been marginalized. Instead of being encouraged to question
management's decisions when appropriate, workers are taught to curry

MERCURY NEWS, Feb. 5, 1995, at 1PC; Dick Marlowe, To Keep Job, Become More Valuable, ORLANO
SENTINEL, Nov. 26, 1990, at 3.

51. Bryan, supra note 50.
52. Id.
53. Id.
54. Marlowe, supra note 50.
55. Id.
56. Kleiman, supra note 50.
57. FULLER, supra note 50, at 95.
58. Bill Thomas, Sufferin' Sycophants! (Brown-Nosing the Boss), MEN'S HEALTH, Dec. 1, 1996,

at 74, available in 1996 WL 9197740.
59. FULLER, supra note 50, at outside back cover.
60. See id. at 112-13.
61. See id. at 113.
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favor. Ultimately this is self-defeating, for when workers are reluctant to
stand up for themselves, employers can seize upon this as an opportunity to
become more authoritarian and to cut back on compensation, benefits, and
working conditions.62

2. The Decline of Unionization

Union membership in the United States has been declining at a steady
rate since the 1950s.6 3 In 1956, among private-sector employees, 51 per-
cent of manufacturing employees and 30 percent of non-agricultural, non-
manufacturing employees were organized64; in 1995, only 10.4 percent of
all private-sector, non-agricultural employees were members of unions.65

This decline relates strongly to freedom of expression in the work-
place. The presence of a collective bargaining relationship provides speech
protections to union members in at least three ways. First, the process of
collective bargaining allows union members to engage management-usu-
ally through a union's bargaining team-on matters related to compensa-
tion, benefits, and working conditions. The National Labor Relations Act
(NLRA) imposes a duty to bargain in good faith on conditions of work.6 6

At-will employees, of course, enjoy no such right to engage their managers
on these topics.

Second, two of the main issues addressed by collective bargaining
agreements (CBAs) tend to be job security and compensation. 67  With re-
gard to job security, the typical CBA aims to prevent arbitrary management
decisions by including seniority or work-share arrangements and proce-
dures and criteria for employment decisions.68 Furthermore, many CBAs
provide extensive grievance structures and accompanying procedural safe-

62. In 1982, future studies analyst Michael Marien warned that post-industrial America could
adopt a model of "friendly fascism," which he described this way:

The economy remains stagnant or worsens, after a series of one-term Presidencies. Big busi-
ness and government combine in various ways, corresponding to various combinations of big
business and academia. Major wars and acts of terrorism are somehow avoided. Some citi-
zens prosper; most do not, but keep quiet, are quietly kept quiet, or are ignored. Business
administration and technical training are the dominant majors on campus, and the liberal arts
continue to shrink. The campuses are quiet, lest their budgets receive further cuts. Six-figure
athletic coaches become common at big universities.

Michael Marien, The Two Post-Industrialisms and Higher Education, WORLD FUTURE Soc. BULL.,
May-June 1982, at 13, 25. It is not my intention to set out to prove that Marien's vision has become
true, but even a casual observer of American society can see that much of this has come to pass. The
intertwining of economic insecurity, wage inequality, and self-censorship in the workplace is very con-
sistent with Marien's model of "friendly fascism."

63. HARPER & ESTREICHER, supra note 5, at 107.

64. Id. at 110 tbl.2.
65. Id. at 111 tbl.3.
66. 29 U.S.C. § 158(d) (1994).
67. See BALLIET, supra note 24, at 126-27, 136. Two other main areas addressed by collective

bargaining agreements are "[u]nion security and management rights" and "[clontract administration and
dispute settlement." Id. at 136.

68. See id. at 131-32.
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guards for resolving internal disputes that may not rise to the level of job
security concerns but nevertheless involve conflicts between rank-and-file
workers and their management. 69 Whereas an at-will employee in the pri-
vate sector can be fired for virtually any reason that does not offend existing
discrimination laws, a just-cause provision in a CBA, with its attendant due
process protections, can make any employer think twice before hastily ter-
minating a worker on the basis of speech.

Finally, a collective bargaining relationship provides union members
with a way of regularly communicating concerns to management through
shop stewards and joint union-management committees.70 Although this is
not an individual right, it nevertheless provides workers with a relatively
safe means of raising concerns, complaints, and suggestions. The presence
of a union officially transforms the communications process from a unilat-
eral to a bilateral enterprise.71

Although the new leadership of the AFL-CIO has promised to mark-
72edly increase the level of union organizing activities, it is unlikely that

America will witness a sudden reversal in the percentage of unionized
workers in the private sector. Union organizing campaigns are difficult;
furthermore, even successful campaigns do not guarantee that a collective
bargaining agreement will ensue.73

69. See id. at 165-68.
70. See id. at 156 (noting that a union presence gives workers "an effective voice through their

own representatives"); AFL-CIO, Pun. No. 75, AFL-CIO MANUAL FOR SHOP STEWARDs 11, 13 (1988)
(explaining how joint union-management committees allow for an exchange of feedback and sugges-
tions on topics outside of the collective bargaining agreement).

71. See BALLEr, supra note 24, at 156. The significance of the avenues of communication cre-
ated by the union-management relationship is best illustrated by comparing it a more typical non-union
employment setting. For example, in Smith-Pfeffer v. Superintendent of the Walter E. Fernald State
School, the Massachusetts Supreme Judicial Court held that an employee who disagreed with the em-
ployer's reorganization plan was not engaging in protected speech, remarking that an employee "who
simply disagrees with her employer's policy decisions, may not seek redress in the courts." 533 N.E.2d
1368, 1372 (Mass. 1989). By contrast, although unionized employees would not necessarily have any
right to stop the implementation of a company reorganization plan, the collective bargaining process and
the ongoing communication between their union and management at least would provide a protected
means of expressing workers' viewpoints on such matters.

72. The AFL-CIO has given membership recruitment top-priority status. See Steven Greenhouse,
A.F.L-C.IO. Puts Recruiting at Top of Its Agenda, N.Y. TIMEs, Feb. 17, 1997, at 12. Nevertheless,
labor and business analysts alike recognize that organized labor faces a difficult challenge in reversing
the decline in union membership. See, e.g., Laura M. Litvan, Can Unions Fit In New Economy?, INVES-
TOR'S Bus. DAILy, Apr. 7, 1997, at 1, available in 1997 WL 4602947; David Moberg, The Resurgence
of American Unions: Small Steps, Long Journey, 1 WORKING USA, May-June 1997, at 20, 26.

The writings of economist John Kenneth Galbraith acknowledge the lost clout of organized labor.
In 1952, Galbraith recognized that unions exercised countervailing power in the battle over division of
profits with companies. JOHN KENNETH GALBRArrH, AMERIcAN CAPrrALtsM 137-38 (1952). Some 44
years later, Galbraith affirmed that "worker organization remains a major civilizing factor in modem
economic life," but added that "[flor many workers ... organization is not now a practical solution,"

especially in the service sector. JOHN KENNETH GALBRArTH, THE GOOD SocIETv 66 (1996).

73. See generally William N. Cooke, Failure to Negotiate First Contracts: Determinants and
Policy Implications, 38 INDus. & LAB. REL. REv. 163, 164 (1985) ("22 to 23 percent of contract negoti-
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In any event, the NLRA's jurisdictional boundaries severely limit the
types of workers who can organize and join unions. Currently, domestic
and agricultural workers, family member employees, independent contrac-
tors, and supervisors are expressly exempted under the statute.7 4 Manage-
rial and confidential employees are exempted as well.75 According to a
study by Professor Cobble, about a third of the American private-sector
workforce is not protected under the NLRA.76

The exclusion of independent contractors is particularly significant in
view of the dynamics of today's labor market. In 1995, the Commission on
the Future of Worker-Management Relations, more commonly known as
the Dunlop Commission, observed that as employers have sought "new
ways to make the employment relationship more flexible," the "use of in-
dependent contractors and part-time, temporary, seasonal, and leased work-
ers has expanded tremendously in recent years."7 7 Many of these workers
are "drawn disproportionately from the most vulnerable sectors of the
workforce. ' 78

Because of the decline of unionization, the vast majority of American
private-sector workers-nearly nine out of ten 7 9-do not have the right to
express their priorities and concerns through collective bargaining, the ne-
gotiated protections of a collective bargaining agreement, or the built-in
lines of communication inherent in any union-management relationship.
The only "protections" that these employees have are those that are pro-
vided unilaterally by their employers or through less-collective forms of
bargaining. Under such circumstances, freedom of expression is unlikely to
flourish.

ations following union certification-election victories in the private sector fail to result in contracts with

employers").

74. See 29 U.S.C. § 152(3) (1994) (excluding from the definition of "employee" "any individual

employed as an agricultural laborer, or in the domestic service of any family or person at his home, or

any individual employed by his parent or spouse, or any individual having the status of an independent

contractor, or any individual employed as a supervisor").

75. See, e.g., NLRB v. Yeshiva Univ., 444 U.S. 672 (1980) (exempting managerial employees);

NLRB v. Hendricks County Rural Elec. Membership Corp., 454 U.S. 170 (1981) (exempting confiden-

tial employees).

76. See Dorothy Sue Cobble, Making Postindustrial Unionism Possible, in RESTORING THE PROM-
ISE OF AMERICAN LABOR LAW 285, 295 (Sheldon Friedman et al. eds., 1994).

77. COMMISSION ON THE FUTURE OF WORKER-MANAGEMENT RELATIONS, U.S. DEP'TS OF LABOR

& COMMERCE, REPORT AND RECOMMENDATIONS OF THE COMMISSION ON THE FUTURE OF WORKER-

MANAGEMENT RELATIONS ISSUED JANUARY 9, 1995, reprinted in, DAILY LAB. REP. at d55 (Special

Suppl. Dir. No. 6) (Jan. 10, 1995) [hereinafter, DUNLOP COMMSSION REPORT]. The first-ever survey on

the contingent workforce by the federal Bureau of Labor Statistics reported that 8.3 million workers

classified themselves as independent contractors. BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR,

REPORT 900, CONTINGENT AND ALTERNATIVE EMPLOYMENT ARRANGEMENTS 1, (1995).

78. DUNLOP COMMISSION REPORT, supra note 77, at 35.

79. HARPER & EsTREICHER, supra note 5, at 111 tbl.3.
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3. Electronic Surveillance of Employees

Recent studies confirm that electronic surveillance of employees is
popular and growing. According to a 1997 survey by the American Man-
agement Association, "[n]early two-thirds of employers record employee
voice mail, e-mail, or phone calls, review computer files or videotape work-
ers."8 Up to a quarter of those employers who do engage in electronic
surveillance do not inform their employees.81 According to the survey, the
most popular forms of surveillance are the following: recording phone num-
bers and monitoring length of calls (37%); videotaping employees at work
(16%); storing and reviewing employees' e-mail (15%); storing and review-
ing computer files (14%).82 A 1996 ACLU study on privacy in the work-
place reported that between 1990 and 1996, the number of workers subject
to electronic monitoring increased from approximately 8 million to at least
20 million, and more likely, 40 million. 3

The supposed justifications for electronic monitoring derive from age-
old assumptions about employer autonomy. Employers have always been
able to engage in supervision and surveillance of their workers. In the past,
"observing production lines, counting sales orders, and simply looking over
an employee's shoulder" were the most common means for doing so.84

Nowadays, "new technologies have ushered in more ways to overhear,
watch, or read just about anything in the workplace. '8 5 These technologies
can be used-defenders of electronic monitoring insist-to insure em-
ployee productivity and prevent illegal conduct such as internal theft, in-
sider trading, and drug dealing.86

In policy terms, concerns about electronic monitoring are usually
framed as privacy issues.87 Nevertheless, electronic surveillance also raises
free speech concerns. Employee monitoring has been shown to create high
levels of stress, apprehension, and distrust.88 Employee statements trans-

80. Spying on Workers Common, and Usually Legal, Group Reports, BOSTON GLOBE, May 23,
1997, at A3.

81. See id.
82. See id.
83. See ACLU, SURVEILLANCE, INCORPORATED: AMERICAN WORKERS FORFEIrr PRIVACY FOR A

PAYCHECK 2 (1996).

84. Laurie Thomas Lee, Watch Your E-Mail! Employee E-Mail Monitoring and Privacy Law in

the Age of the "Electronic Sweatshop", 28 J. MARSHALL L. REV. 139, 143 (1994). See also GARSON,

supra note 36, at 221; Alan Westin, Privacy in the Workplace: How Well Does American Law Reflect

American Values?, 72 CmI.-KEN'r L. REv. 271, 275 (1996) ("Historically, American employers were

entitled to see all, hear all, and collect all the information they wished about their employees").

85. Lee, supra note 84, at 143.

86. Id. at 145.

87. See, e.g., ALDERMAN & KENNEDY, supra note 35, at 310-20; GARSON, supra note 35, at 205-

25; Lee, supra note 84, at 143-46. Professor Alan Westin, relying upon public opinion surveys sug-

gesting that the American public is "unconvinced" that legitimate employee monitoring is a threat to

workers' privacy, disagrees with this characterization. Westin, supra note 84, at 282.

88. Lee, supra note 84, at 144; Westin, supra note 84, at 282.
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mitted electronically can be grounds for discharge.8 9 It is not a great leap to
conclude that electronic surveillance in the workplace severely chills em-
ployee free speech. After all, an employee who knows that her e-mail is
being monitored or that her phone calls are being recorded is likely to en-
gage in a fair amount of self-censorship.

4. Growth of Corporate Social and Political Partisanship

For reasons both profit-driven and altruistic, businesses have increas-
ingly aligned themselves with social and political causes of varying polit-
ical stripes.9" Among the causes that have been embraced are human rights
in Bosnia,91 stopping violence against women,92 the pro-life movement,93

the pro-choice movement,94 freedom to bear arms," environmental con-
cerns, 96 AIDS awareness,9 7 fighting drug abuse,9 8 and the Special Olym-
pics.9 9 Furthermore, the practices of supporting candidates and lobbying

89. See Nina Bernstein, A Day in the Life of Joe Consumer, N.Y. TIMES, June 12, 1997, at A31
(illustrating how an intercepted e-mail message critical of management could lead to being fired).

90. See Heather Pauly, Companies Profit From Marketing Tied to Social Causes, SEATTLE TIMES,
Dec. 12, 1993, at D6, available in 1993 WL 6339407. One consumer survey reported that "78 percent
of those polled would be more likely to buy a product associated with a cause they care about." Id.
Companies that use cause-related marketing effectively have attracted new customers and kept old ones.
See, e.g., Jan Larson, If You're Not Committed, Don't Bother; Consumers Appreciate Corporate Efforts
to Aid Social Causes, but Only if They Make Sense, 16 AM. DEMOoRAPimcs, Dec. 1, 1994, at 16, avail-
able in 1994 WL 2920307; Morning Edition: Corporate Attention to Social Issues Paying Off Big,
(National Public Radio broadcast, Dec. 13, 1993), available in 1993 WL 9612865.

91. Benetton, the Italian clothier, has used photographs of bloodstained clothing of victims of the
war in Bosnia in its so-called shock advertising campaigns. See Denise Smith Amos, Bosnia Ad Dips
Benetton into Debate Again, ST. PETERSBURG TIMES, Mar. 7, 1994, at 13, available in 1994 WL
4814164.

92. The founder of Ryka, Inc., a women's athletic shoe company, drew from her own experience
as a rape victim to form a foundation to stop violence against women. The foundation is funded largely
by the company's earnings. See Maria Shao, Shoe Company Runs with a Cause, ORLANDO SENTINEL,
Jan. 23, 1994, at Fl, available in 1994 WL 4919260.

93. Domino's Pizza, L.L. Bean, and Coors are among companies that have given money to anti-
abortion groups. See Pro-Choice Group Plans Guide to Corporate Contributions, SuN SENTINEL, Mar.
9, 1995, at 8E.

94. Esprit de Corp., a women's apparel maker, supports Planned Parenthood and features the Roe
v. Wade decision in its advertising. See id.

95. Joseph Coors of Coors brewery, through a family-owned foundation, has supported the legal
challenge to, among other things, the Brady gun control law. See Kristina Lindgren, Litigation; Sage-
brush Lawyer Reins in the Feds, L.A. TIMES, Nov. 29, 1995, at A5, available in 1995 WL 9849927.

96. Ben & Jerry's Homemade, a premium ice cream maker, and The Body Shop, a cosmetics
retailer, both donate money to protect the Brazilian rain forests. See Kathleen A. Pasley, Cause Related
Marketing Bolsters Image, INs. MARKaEIN G REv., Aug. 20, 1990, at 13.

97. See id. (AIDS programs are one of the community projects in which The Body Shop franchis-
ees are expected to become involved).

98. Members Only, a clothing manufacturer, began to address drug abuse in its television com-
mercials following the drug-related death of Len Bias, a college basketball star. See Nancy Arnott,
Marketing with a Passion, SALES & MARKETING MOMT., Jan. 1, 1994, at 64, available in 1994 WL
2967649.

99. In 1992, Dollar Rent A Car became a primary corporate sponsor of the Special Olympics. See
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for passage of legislation through political action committees and employer-
funded trade associations continue to keep businesses involved in the public
realm.100 In some cases, businesses have become strongly identified with
one political party or officeholder.101

Most of the newspaper and trade journal articles that have discussed
cause-related marketing have suggested that this trend is good for business
and for the general public, a classic example of doing well by doing
good.102 At first glance, these activities appear as positive manifestations
of corporate conscience. Some people argue that it is high time that Ameri-
can businesses became more socially conscious and adopted values beyond
the bottom line. According to this line of reasoning, whether the issue is
the environment, AIDS, or childhood diseases, it is good that businesses are
contributing some of their money and advertising muscle to increase public
awareness of societal problems.

Largely absent in this interpretation has been any examination of how
an employer's embrace of a social or political cause impacts upon its em-
ployees' freedom of expression, both inside and outside the workplace.
Companies that support social and political causes may be adding a new
criterion that employees must meet to obtain and keep their jobs. Obvi-
ously, workers must be competent in the tasks assigned, such as loading
trucks, running a cash register, or accessing computer programs. Addition-
ally, however, there may be a social or political screen, explicitly or implic-
itly, attached to the job description.

Many of these causes may appear to be rather uncontroversial in na-
ture. Surely, most people would favor assistance to battered women. How-
ever, issues such as gun control, family planning, and abortion are very
controversial, creating divisions along political, social, and religious lines.
Employees who take a viewpoint opposite that of their employer-inside or
outside of the workplace-may find themselves in a very difficult position.

Hard data is not available, yet anecdotal evidence is emerging that
some employers are establishing social screens. For example, The Body

100. See, e.g., James Q. Wilson, The Corporation as a Political Actor, in THE AMmCAN CORPORA-

liON TODAY 413 (Carl Kaysen ed., 1996) (discussing, among other things, the growth of trade associa-
tions and political action committees); Vicki Kemper & Deborah Lutterbeck, The Country Club,
COMMON CAUSE MAG., Summer 1996, at 16 (detailing how corporations, unions, and wealthy individu-
als are gaining access to the political system through large campaign contributions). For further com-
mentary on how this relates to free speech, see Bingham, supra note 10, at 356-62.

101. See generally Wilson, supra note 100, at 429 (reporting that whereas "accommodationist"
firms contribute heavily to incumbents, firms in certain industries concentrate on helping Republicans,
conservatives, and challengers); Kemper & Lutterbeck, supra note 100, at 20-21 (listing largest "soft
money" contributors to the Democratic and Republican parties).

102. See, e.g., Arnott, supra note 98; Pasley, supra note 96; Pauly, supra note 90. This Article
does not address the larger societal question of public opinion being shaped by large corporations whose
motivations for engaging in cause-related advertising may be tied to marketing priorities rather than a
desire to "do good." It does, however, underscore the concerns expressed here about how the view-
points of individuals seem to count for less and less in today's society.
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Shop, a cosmetics chain, participates in a number of social causes, the most
prominent one being environmental protection. 10 3 Franchisees of The Body
Shop also are expected to become "involved in community projects such as
battered women's shelters or AIDS programs."" ° However, "publicity
isn't the main goal: the company's president and the employees really be-
lieve in the causes, and the company supports both its causes and its em-
ployees by having employees participate during paid working hours."1 °5

Literature detailing The Body Shop's civic involvement does not explain
what happens to job applicants or employees who do not share these beliefs.

Other anecdotal evidence of a social screen is also available. In 1995 a
white male attorney at a Boston law firm known for its representation of
plaintiffs in civil rights lawsuits claimed that he was forced out of the firm
because he had filed a lawsuit challenging affirmative action policies at a
select high school that had denied admission to his daughter.' 0 6 The attor-
ney alleged that he was fired because the firm did not "want to be associ-
ated with a challenge to affirmative action"; the firm said the lawyer did not
give it "prior notice of the suit."' 7 One of the name partners at the law
firm was a former president of the local chapter of the National Association
for the Advancement of Colored People and had a record of involvement in
major civil rights cases. 108

In another incident that also involved a Boston law firm, a law firm
partner left voice-mail messages for firm employees encouraging them to
donate to a fundraising event for Massachusetts Governor William Weld. 109

"'As you know, the governor has been a good friend of this office,"' the
recording said. 110 The fundraising event was postponed after reporters
started questioning Weld's chief fundraising assistant about it.1 1'

Finally, the University of Wisconsin and Reebok International recently
reached a tentative agreement that provided for "Reebok to furnish shoes to
Wisconsin's intercollegiate teams and to receive in exchange the right to
use the university's name and logo on Reebok athletic clothing."'1 12 How-
ever, the contract also included "a clause that prohibited the university from
criticizing the company, a restriction that, critics inferred, would extend to

103. See Pasley, supra note 96.
104. Id.
105. Id. (emphasis added).
106. Henriette Campagne, Lawyer Out at Lane, Altman & Owens, MASS. LAW. WKLY., Sept. 25,

1995, at A2.
107. Maria Shao, Personal Trials, Public Case: Differing Paths Converge at the Crossroads of

Volatile Desegregation Issue, BOSTON GLOBE, Sept. 22, 1996, at El.

108. See Campagne, supra note 106.
109. See Peter J. Howe, Law Firm Party for 'Helpful' Weld Is Put Off, BOSTON GLOBE, Sept. 11,

1993, at 1.
110. Id.
111. Id.
112. See Campus Fight Leads Reebok to Modify a Shoe Contract, N.Y. TIMEs, June 28, 1996, at

1998]
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university employees, including professors." '13 Word of the agreement
caused an uproar on the campus, especially in light of allegations concern-
ing Reebok's treatment of workers in Asian countries." 4 The university
administration eventually persuaded Reebok to delete the clause from the
contract. 115

This incident is a particularly disturbing example of the potential
power of a major corporation to limit employee speech. Admittedly, any
speech restriction imposed by the University of Wisconsin, a state institu-
tion, upon its employees would have constituted state action possibly viola-
tive of the First Amendment; however, if the school in question had been a
private one, constitutional protections likely would not have applied. 16

The threat of a company-imposed social screen is a real one. It is
sadly ironic that Reebok has every right to engage in cause-related market-
ing as a corporate entity, and has done so, I 7 yet it came very close to being
able to impose a gag order on all of the employees of another institution
concerning Reebok's alleged mistreatment of workers in Asian countries.

The implications of corporate political and social involvement have yet
to be fully explored and documented. Nevertheless, the disturbing trends
discussed here reflect what philosopher John Ralston Saul has labelled the
ideology of "corporatism," which "denies and undermines the legitimacy of
the individual as the citizen in a democracy."' 1 8 The ways in which certain
corporate entities are making their viewpoints known are creating a dy-
namic that makes it easy to diminish the voices of individual citizens.

5. More Time at Work

Americans are spending more time at work. Economist Juliet Schor
has estimated that between 1969 and 1987, the average time that women
worked per year increased by 305 hours and the average time that men
worked per year increased by 98 hours.119 Measured by a 40-hour work
week, women were spending approximately seven and a half more weeks
on the job, and men were spending approximately two and a half more
weeks on the job. The reasons for this phenomenon include the entry of

113. Id.
114. See id.
115. See id.
116. See generally ROBERT M. O'NEII, FREE SPEECH IN THE COLLEGE COMMUNITY 219-27 (1997)

(discussing state action and speech in the context of a private university setting). For a discussion of the
relationship between the state action requirement and the First Amendment, see infra text accompanying
notes 124-39.

117. See Pauly, supra note 90.
118. JoHN RALSTON SAUL, THE UNCONSCIOUS CIVILIZATION 186 (Free Press 1997) (1995). "More

power is slipping every day [from the individual] over towards the groups. That is the meaning of the
marketplace ideology and of our passive acceptance of whatever form globalization happens to take."
Id. at 34.

119. JULIET B. SCHOR, THE OVERWORKED AMERICAN 29 (1991).
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greater numbers of women and teenagers into the workforce, a rise in
weekly hours required by employers, and reductions in paid vacation
time. 120

As people spend more time at work, opportunities for self-expression
outside the workplace naturally diminish. Correspondingly, the greater
amounts of time spent at the workplace increase the likelihood that the of-
fice or factory becomes an important place for defining and reflecting one's
self-identity. This reality counsels against unnecessary restrictions on self-
expression within the workplace.

B. The Argument Summarized

In essence, today's American workplace is evolving into an institution
in which the expression of an individual employee is severely devalued.
The unstable, downsizing nature of today's economy has made workers feel
insecure about keeping their jobs, contributing to self-censorship in the
workplace and a reluctance to initiate collective action. The decline of
unionization has meant that fewer employees enjoy the protections of col-
lective bargaining agreements and the avenues of communication that are
inherent in the traditional labor-management relationship.

In addition, many companies are engaging in electronic surveillance of
employee e-mail, voice mail, and telephone conversations, the effects of
which are almost surely to increase levels of employee self-censorship.
Workers generally are spending more time on the job, thus taking away
time that could be devoted to cultural self-expression and civic activities.
This is occurring at a time when companies themselves are becoming more
vocal about issues of social concern, often in ways that suggest that going
along with an employer's social views helps to guarantee one's continued
employment.

II.

POTENTIAL LEGAL GROUNDS FOR FREE SPEECH PROTECTION

A final factor contributing towards the chill on individual expression
in the private-sector workplace is the absence of comprehensive legal pro-
tection for employee speech. The following commentary identifies the ex-
isting possible legal bases for employee speech protection and analyzes
their shortcomings as sources of a broad, empowering free speech right for
the typical at-will employee.

120. See id. at 24-34.
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A. Constitutional Provisions and the Public Policy Exception to At-Will
Employment

The most significant recent development in the law of wrongful dis-
charge has been the public policy exception to the rule of at-will employ-
ment. The public policy exception creates a cause of action for wrongful
discharge when an employer fires a worker for reasons that violate or of-
fend public policy. 2 ' All but six states have adopted some form of the
public policy exception.122 In order to invoke the exception, it is necessary
to identify the legal source of the public policy that has been implicated.
What qualifies as such a source can vary from state to state, but the list
generally includes constitutions, statutes, regulations, and judicial
decisions.

123

In arguing for protection of private employee speech under the public
policy exception, advocates and commentators have turned to the First
Amendment and its state counterparts as the requisite sources of public pol-
icy. This argument, however, has had little success in the courts. In order
to assess whether the public policy tort remains a viable mechanism for
protecting employee free speech, it is necessary to discuss in some detail
how these constitutional claims have been raised and how the courts have
responded to them.

1. The First Amendment and State Action

An obvious starting place for identifying the sources of free speech
protection is the First Amendment of the federal Constitution. 2 4 In cases
involving government employers, the First Amendment has been used to

121. The public policy exception was judicially recognized for the first time in Petermann v. Inter-
national Brotherhood of Teamsters, 344 P.2d 25, 26 (Cal. Ct. App. 1959) (finding that it would be
"obnoxious to the interests of the state and contrary to public policy and sound morality to allow an
employer to discharge any employee. . . on the ground that the employee declined to commit perjury").
Further discussion on the evolution of the public policy exception can be found in Brockmeyer v. Dun &
Bradstreet, 335 N.W.2d 834, 838-40 (Wis. 1983). The Brockmeyer court recognized that the public
policy exception "allows the discharged employee to recover if the termination violates a well-estab-
lished and important public policy." Id. at 838.

122. See ROmaTSN Er AL., supra note 27, at 542-43.
123. See generally Pierce v. Ortho Pharm. Corp., 417 A.2d 505, 512 (N.J. 1980); Gantt v. Sentry

Ins., 824 P.2d 680 (Cal. 1992).
Pierce, a leading case on defining the public policy exception, involved a physician-researcher's

opposition to continued research on a new drug on the ground that an ingredient in the drug was contro-
versial. 417 A.2d at 507. Although the court ultimately held against the employee, it did recognize the
public policy exception to the at-will employment rule. Id. at 512. The court further explained that
"[t]he sources of public policy include legislation; administrative rules, regulations or decisions; and
judicial decisions." Id. The employee is required to identify a "specific expression of public policy" in
order to sustain a claim. Id. Dr. Pierce's invocation of the Hippocratic oath as the source of public
policy was rejected by the court because the oath did not contain "a clear mandate of public policy" that
prevented her from conducting the research. Id. at 514.

124. "Congress shall make no law ... abridging the freedom of speech, or of the press .... " U.S.
Const. amend. I.
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safeguard the expression of public employees. The Supreme Court supplied
the modem test concerning public employee speech in Pickering v. Board
of Education, holding that a court must balance the employee's interests,
"as a citizen, in commenting upon matters of public concern," against the
interests of the government employer in providing efficient public
services. 25

In Connick v. Myers, the Supreme Court affirmed and clarified this
"public concern" test. 26 Connick involved an Assistant District Attorney,
Sheila Myers, who opposed a transfer to a different division of the office
and prepared and circulated a questionnaire to her colleagues "concerning
office transfer policy, office morale, the need for a grievance committee, the
level of confidence in supervisors, and whether employees felt pressured to
work in political campaigns." '27 Myers was fired for refusing to accept the
transfer, and she was told that the dissemination of the questionnaire was an
act of insubordination.1 28

Myers filed suit under 42 U.S.C. section 1983 and claimed that her
termination violated the First Amendment.1 29  Ultimately, the Supreme
Court rejected her claim, holding that "when a public employee speaks not
as a citizen upon matters of public concern, but instead as an employee
upon matters only of personal interest, absent the most unusual circum-
stances, a federal court is not the appropriate forum in which to review the
wisdom of a personnel decision taken by a public agency allegedly in reac-
tion to the employee's behavior. '"130

Although the public concern test has been widely followed in public
employment disputes,1 31 the state action requirement of the First Amend-
ment has generally precluded the application of constitutional protections
between purely private actors.' 32 Therefore, the state action requirement is
an obvious impediment to invoking the First Amendment in disputes be-
tween private-sector employers and employees.

Scholarly calls for revisiting the state action requirement have ap-
peared regularly.1 33 The latest in the employment law sphere comes from

125. Pickering v. Board of Educ., 391 U.S. 563, 568 (1968).
126. Connick v. Myers, 461 U.S. 138, 147 (1983).
127. Id. at 141.
128. See id.
129. See id. at 141-42.
130. Id. at 147.
131. See, e.g., United States v. National Treasury Employees Union, 513 U.S. 454 (1995); Waters

v. Churchill, 511 U.S. 661 (1994); Rankin v. McPherson, 483 U.S. 378 (1987).
132. See, e.g., Hurley v. Irish-American Gay, Lesbian & Bisexual Group, 515 U.S. 557 (1995);

George v. Pacific-CSC Work Furlough, 91 F.3d 1227 (9th Cit. 1996), cert. denied, 117 S. Ct. 746
(1997); Illinois Migrant Council v. Campbell Soup Co., 574 F.2d 374 (7th Cir. 1978).

133. See, e.g., Bingham, supra note 10; Charles Black, Foreword: "State Action", Equal Protec-
tion, and California's Proposition 14, 81 HARv. L. REv. 69 (1967); Erwin Chemerinsky, Rethinking
State Action, 80 Nw. U. L. REv. 503 (1985); Kevin L. Cole, Federal and State "State Action": The
Undercritical Embrace of a Hypercriticized Doctrine, 24 GA. L. REV. 327 (1990).
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Professor Lisa Bingham, who has proposed an analytical framework to
meet the state action requirement in private employment situations. In es-
sence, Professor Bingham argues that a state court's involvement in a law-
suit between a private employer and employee constitutes state action, for
when a state court holds that the Constitution does not protect the speech of
a private-sector employee, the state court itself is engaging in state action
that denies due process of law under the Fourteenth Amendment.1 34 Ac-
cording to Professor Bingham,

[A] state court makes itself party to an employer's deprivation of an em-
ployee's First Amendment rights when it dismisses the employee's wrong-
ful discharge complaint. In dismissing the complaint, the court condones
and sanctions the employer's retaliation for the exercise of protected
speech.... Were a legislature to enact a statute that provided by its terms
that private-sector employers may fire employees for their political views,
that statute would most assuredly violate the First Amendment. That the
state actor is a court and not the legislature is immaterial: the Supreme
Court itself has stated that it makes no difference that the source of a rule is
judge-made common law.

In other words, the state action lies not in the employer's act of dis-
missing the employee; it lies in the court's act of creating an exception to
the employment at will rule for certain categories of employee speech, but
consciously refusing to include free speech. Private parties may violate the
Constitution with wild abandon, but under certain circumstances courts may
not countenance that conduct.' 35

Although the argument is appealing on its face in that it offers a virtu-
ally escape-proof method of hurdling the state action bar in state court, it is
problematic on several levels. To begin, Professor Bingham's argument is
based upon an equal protection analysis. Bingham relies in part on Ed-
mundson v. Leesville Concrete Co., where the Supreme Court held that the
Fourteenth Amendment prohibited a litigant from using peremptory chal-
lenges in a civil case to exclude jurors on the basis of race. 136 The Court
found state action because it decided that peremptory challenges were a
governmentally-provided benefit and because the discriminatory effect of
excluding jurors on the basis of race was aggravated by permitting the dis-
crimination to occur in the courtroom. 13 7

The factual framework in Leesville Concrete is very different from a

scenario involving a discharge of an employee for engaging in free speech.
When a state court holds that the First Amendment does not apply to a
situation involving purely private actors because there is no state action, the

134. See Bingham, supra note 10, at 362-70. The analysis is drawn in part from Professor Lau-
rence Tribe's analysis of Shelley v. Kraemer, 334 U.S. 1 (1948). See Bingham, supra note 10, at 368-
69; see also, LAURENCE H. TRIBE, CONSTITUTIONAL CHOICES 246-66 (1985) (cited in Bingham article).

135. Bingham, supra note 10, at 366.

136. See 500 U.S. 614, 618-22 (1991).

137. See id. at 624-28.
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court is not directly involving itself in the act of termination that gave rise
to the wrongful discharge claim. This is different from Leesville Concrete,
where the trial court provided both the legal and physical fora for the chal-
lenged action: the former by virtue of its own rules and the latter by al-
lowing the discrimination to take place in the courtroom. But, in the
present situation, the state court would only be making a threshold determi-
nation that the First Amendment is inapplicable to the case at bar. The
mere act of determining whether the First Amendment applies to a given
dispute cannot be equated with aiding and abetting racial discrimination.
Otherwise, virtually any decision by a court could be deemed state action.

In practice, the Bingham approach implicitly calls for a fundamental
alteration in the independent role of the judiciary in deciding disputes be-
tween parties. Under the Bingham approach, a court supplants, or at least
joins, the private employer as the defendant whenever it holds that the First
Amendment does not apply to speech between purely private actors. In
other words, if judicial decisionmaking alone can constitute state action,
then the dispute arguably becomes one between the plaintiff and the court,
not the plaintiff and the private employer, for the employer still has not
become a state actor. At the very least, it appears that under the Bingham
approach, the court joins the private employer as a defendant. This sug-
gests that it would be necessary to find another court to decide the dispute
that has been enlarged to include the original parties and the original court.
If so, the second court's decision arguably constitutes state action as well,
thus starting the whole cycle over again.

Accordingly, the Bingham approach would permit a party to meet the
state action requirement simply by initiating a lawsuit and losing its case.' 38

Thus, a court deciding a constitutional controversy under this approach
would have a rather absurd choice. On the one hand, it could rule for the
plaintiff, presumably sidestepping any appeal by the plaintiff and simultane-
ously engaging in state action in a way that would preclude any state action
argument made by the defendant. On the other hand, it could dismiss the
plaintiffs constitutional claim for lack of state action and thus create the
state action that allows the plaintiff to maintain the lawsuit.' 39

138. Obviously this has tremendous implications for constitutional litigation in any setting. Profes-
sor Bingham states that her Article "does not advocate that we dispense entirely with the state action
requirement for all constitutional litigation. It argues that the state action requirement is satisfied when a
state court creates a classification based on the content of an employee's speech when deciding a wrong-
ful discharge claim." Bingham, supra note 10, at 339 n.120. However, it is difficult to imagine where
one would draw the line should this approach be adopted for cases involving private speech. Virtually
any court intervention becomes state action under this framework.

139. In addition, this creates complications over jurisdiction and removal under federal question
doctrine: If the First Amendment is implicated in a wrongful discharge case, then the dispute should be
removed to federal court. See 28 U.S.C. §§ 1331 (granting original jurisdiction to district courts over
federal questions), 1441 (providing for removal of actions from state courts to federal courts), 1446
(detailing procedures for removal from state courts to federal courts).
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2. Free Speech Clauses of State Constitutions: The Proverbial
Revolution That Was Not

During the 1980s, the growing invocation of state constitutional law as
an independent source of civil rights and civil liberties, coupled with the
realization that the state action requirement of the First Amendment pre-
vented its application to disputes between purely private actors, caused at-
tention to turn to the free speech clauses of state constitutions as a potential
source of speech protection for private-sector employees. Proponents of
free speech argued that even if the First Amendment requires state action,
many of its state counterparts, at least facially, do not contain such a
requirement. t40

The plain language of many state constitutional free-speech clauses
ostensibly supported this position. A typical state free-speech clause is a
positive, unambiguous declaration of a right of free speech, qualified in
some cases only by a condition that such a right shall not be abused. No
limitations are placed on situations or actors. For example, the Wyoming
clause states that "[e]very person may freely speak, write and publish on all
subjects." 

1 4 1

Some clauses have language similar to the Wyoming provision, but
they add language suggesting the state as an actor. The New Jersey Consti-
tution is an example: "Every person may freely speak, write and publish
his sentiments on all subjects, being responsible for the abuse of that right.
No law shall be passed to restrain or abridge the liberty of speech or of the
press." '142

The express language of these clauses supported the notion that state
constitutions could step into the breach left by the First Amendment and
provide free-speech protections to private-sector employees. This position
was consistent with the "New Federalism" theme of the 1980s. In particu-
lar, state constitutions were experiencing a renaissance as potential sources
of legal rights in the absence of desired protections under federal constitu-
tional and statutory law. 43

140. See, e.g., Glick, supra note 10, at 541-43 (arguing that many state constitutions provide pro-
tection of free speech as more than just a limit upon state action).

141. Wvo. CONST. art. I, § 20. The following state constitutions have similar free speech clauses:
ALASKA CONST. art. I, § 5; ARiz. CONST. art. n1, § 6; AR. CONST. art. 2, § 6; CONN. CONST. art. I, § 4;
DEL. CONST. art. I, § 5; IDAHO CONST. art. I, § 9; ILL. CONST. art. I, § 4; KAN. CONST. Bill of Rights,
§ 11; MD. CONST. Declaration of Rights, art. 40; MASS. CONST. art. 16; MINN. CONST. art. I, § 3; N.D.
CoNsT. art. I, § 4; S.D. CONST. art. VI, § 5; and WASH. CONST. art. I, § 5.

142. N.J. CoNsT. art. I, 6. The following state constitutions also have free speech clauses that fall
under this hybrid category: ALA. CONST. art. I, § 4; CAL. CONST. art. I, § 2(a); COLO. CONST. art. 11,
§ 10; FLA. CONST. art. I, § 4; GA. CONST. art. I, § I, V; Ky. CONST. Bill of Rights, § 8; LA. CONST. art.
I, § 7; ME. CONST. art. I, § 4; MICH. CONST. art. I, § 5; Mo. CoNsT. art. I, § 8; MoNT. CO ST. art. 11, § 7;
NEV. CONST. art. 1, § 9; N.Y. CONST. art. I, § 8; OHIo CONST. art. I, § 11; OKLA. CoNsT. art. II, § 22;
PA. CONST. art. I, § 7; TEx. CONST. art. I, § 8; VA. CONST. art. I, § 12; and Wis. CONST. art. I, § 3.

143. For general commentary concerning state constitutions as sources of individual rights, see
William J. Brennan, Jr., The Bill of Rights and the States: The Revival of State Constitutions as Guardi-
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The following discussion reviews the attempts to invoke state constitu-
tional free speech clauses in cases between purely private actors, including
those in the private employment realm. I will begin by briefly discussing
the "public function" cases that seemingly opened the door to a more ex-
pansive scope of coverage under state free-speech clauses. Then, I will
review and analyze the cases addressing the applicability of state free-
speech clauses to private employment situations. Finally, I will examine
whether, in light of precedent, state free-speech clauses are viable sources
of private employee speech protection.

a. State Free Speech Clauses and the "Public Function" Doctrine

The California Supreme Court's decision in Robins v. Pruneyard
Shopping Center' in 1979 and the U.S. Supreme Court's affirming deci-
sion in Pruneyard Shopping Center v. Robins145 a year later sent strong
signals that state free-speech clauses would be interpreted more broadly
than the First Amendment. A significant aspect of the Pruneyard decisions
was the apparent weakening of the state action limitation on constitutional
protection for free speech. In recognizing the right of a group of high
school students to solicit petition signatures in a private shopping mall, the
California Supreme Court characterized that mall as having a public func-
tion, thereby being the equivalent of a public street or sidewalk.' 46 Accord-
ingly, the court held that private shopping malls will be treated like public
places in assessing free-speech rights.14 7 The court further observed that
the California free-speech provision was more inclusive in scope than the
First Amendment:

[A]rticle I, section 2 of the state Constitution reads: "Every person may
freely speak, write and publish his or her sentiments on all subjects, being
responsible for the abuse of this right. A law may not restrain or abridge
liberty of speech or press." Though the framers could have adopted the
words of the federal Bill of Rights they chose not to do so. 148

In affirming the state court's decision, the United States Supreme Court
recognized that a state "in the exercise of its police power may adopt rea-
sonable restrictions on private property so long as the restrictions do not
amount to a taking without just compensation or contravene any other fed-
eral constitutional provision."' 149 Neither the California Supreme Court nor
the United States Supreme Court directly addressed the question of whether
the free speech clause of the California Constitution requires state action.

ans of Individual Rights, 61 N.Y.U. L. REv. 535 (1986), and Developments in the Law-The Interpreta-
tion of State Constitutional Rights, 95 HARV. L. REv. 1324 (1982).

144. 592 P.2d 341, 347 (Cal. 1979), aff'd, 447 U.S. 74 (1980).
145. 447 U.S. 74, 88 (1980).
146. See 592 P.2d at 346-47.
147. See id. at 347.
148. Id. at 346.
149. Pruneyard, 447 U.S. at 81.
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One year after Robins, the New Jersey Supreme Court examined its
state's free-speech clause in a case involving the right of an individual to
distribute and sell political literature on the campus of a private univer-
sity. 150 The court recognized that the New Jersey constitutional protections
were "more sweeping in scope than the language of the First Amend-
ment." 5 ' Federal requirements of state action, noted the Schmid court,
were "founded primarily in the language of the Fourteenth Amendment and
in principles of federal-state relations" and therefore "do not have the same
force when applied to state-based constitutional rights."'5 2 Like the Cali-
fornia Supreme Court in Robins, the New Jersey Supreme Court also did
not directly address the state action question.

Nevertheless, the position taken by the Robins and Schmid courts is
clearly the minority view in state courts. Most state courts that have con-
sidered the public function doctrine have declined to adopt it.15 3

The Washington Supreme Court's decision in Southcenter Joint Ven-
ture v. National Democratic Policy Committee1 54 explains the primary ba-
ses for the majority approach. First, the court directly addressed the state
action issue, concluding that "it is, always has been, and remains basic con-
stitutional doctrine that both the federal and state bills of rights, of which
the right of free speech is a part, were adopted to protect individuals against
actions of the state."'55 In examining the history of the state's own consti-
tutional convention of 1889, the court found nothing to indicate that the
delegates intended for the free speech clause to be invoked by one individ-
ual against another.' 56 Second, the court declined to apply the public func-
tion doctrine, stating that a private mall does not perform the "functions
traditionally and exclusively reserved to the state. A shopping mall is not a
town and malls do not provide all essential public services such as water,

150. See State v. Schmid, 423 A.2d 615, 633 (N.J. 1980).

151. Id. at 626.

152. Id. at 628.

153. See Southcenter Joint Venture v. National Democratic Policy Comm., 780 P.2d 1282, 1289
(Wash. 1989) (en banc) (noting that the "overwhelming majority" of state courts considering the public
function doctrine have rejected it). See, e.g., Cologne v. Westfarms Assocs., 469 A.2d 1201 (Conn.
1984); Woodland v. Michigan Citizens Lobby, 378 N.W.2d 337 (Mich. 1985); SHAD Alliance v. Smith
Haven Mall, 488 N.E.2d 1211 (N.Y. 1985); State v. Felmet, 273 S.E.2d 708 (N.C. 1981); Western Pa.
Socialist Workers 1982 Campaign v. Connecticut Gen. Life Ins. Co., 515 A.2d 1331 (Pa. 1986); Jacobs
v. Major, 407 N.W.2d 832 (Wis. 1987).

154. Southcenter, 780 P.2d at 1282.

155. Id. at 1287 (original emphasis).

156. See id. The court recognized that the language of the state's free speech clause differs from
that of the federal constitution and that state drafters had apparently considered including explicit refer-
ence to state action. However, the court said "[iut is a 2-foot leap across a 10-foot ditch" to infer that the
absence of such a reference indicates that the framers "intended to create a bold new right that conflicts
with the fundamental premise on which the entire constitution is based." Id. at 1287-88.
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sewers, roads and sanitation; nor do they accept responsibility for such
functions as education or public safety."' 157

b. State Free Speech Clauses and Wrongful Discharge Claims in the
Private Sector

The public function cases demonstrate the unwillingness of most state
courts to apply their state constitutions' free speech clauses to private dis-
putes. Efforts to invoke these clauses in private-sector wrongful discharge
claims have suffered a similar fate. The following discussion explains how
several state courts have approached this issue.

In 1985, the Illinois Supreme Court addressed the state action question
concerning the state's free-speech clause, albeit with conclusory and some-
times confusing analysis. In Barr v. Kelso-Burnett Co., the court stated that
"[i]t is well established that the constitutional guarantee of free speech is
only a guarantee against abridgement by the government, Federal or State;
the Constitution does not provide protection or redress against private indi-
viduals or corporations which seek to abridge the free expression of
others." '158 It then went on to state that "[i]t is also well established that the
other constitutional provisions relied on by the plaintiffs are also limitations
only on the power of government." '59 Confusingly, the court did not delin-
eate between the state and federal constitutions in these statements. Never-
theless, the two sentences read together make it fairly clear that the Illinois
court believed that state action was necessary to invoke the protections of
the state's free speech clause. There was no explanation, however, of the
court's rationale beyond its reliance on U.S. Supreme Court cases interpret-
ing the scope of the First Amendment. 6 °

In 1991, the Massachusetts Supreme Judicial Court held in Korb v.
Raytheon Corp. that the state's free speech clause did not protect from dis-
charge a corporate spokesperson who spoke out against his company's eco-
nomic interests.1 6 1 The plaintiff had been a vice-president and lobbyist for
Raytheon, a defense contractor. 162 He was terminated after he made re-
marks during a press conference in which he criticized increased defense
spending and urged that plans to expand the U.S. Navy be scaled back."' 163

157. Id. at 1292 (citing Western Pa. Socialist Workers 1982 Campaign v. Connecticut Gen. Life
Ins. Co., 515 A.2d 1331 (Pa. 1986)).

158. Barr v. Kelso-Burnett Co., 478 N.E.2d 1354, 1356 (Ill. 1985). The free-speech clause of the
Illinois Constitution states that "[ajll persons may speak, write and publish freely, being responsible for
the abuse of that liberty. In trials for libel, both civil and criminal, the truth, when published with good
motives and for justifiable ends, shall be a sufficient defense." ILL. CONST. art. 1, § 4.

159. Barr, 478 N.E.2d at 1356.
160. Id. at 1356-57.
161. See Korb v. Raytheon Corp., 574 N.E.2d 370, 372-73 (Mass. 1991).
162. See id. at 371.
163. See id.
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Korb sued, claiming that the state free speech clause "embodies a
strong public policy supporting freedom of speech."'" 6 The court rejected
the argument, finding that because Korb spoke out against the interests of
his employer, he had "lost his utility as Raytheon's advocate. ' .165 Ray-
theon, therefore, was acting within its rights when it discharged "an ineffec-
tive at-will employee."'' 66

With regard to the state action issue, this is a puzzling case. The court
never addressed the question of whether state action was necessary to in-
voke the state's free speech clause. Thus, it could be argued that because
the court proceeded right to the question of what constitutes "public policy"
under the state's free speech clause, the court assumed that state action is
not required to invoke the clause. Massachusetts courts, however, have not
followed that suggested line of analysis.

In 1993, the New Mexico Supreme Court held in Shovelin v. Central
New Mexico Electrical Cooperative, Inc. that the state's free-speech clause

did not create a broad right of political expression for a private em-
ployee. 167 The plaintiff had been an energy conservation advisor for a util-
ity company.' 68 When he had informed his supervisor that he planned to
run for mayor of Mountainair, New Mexico, the supervisor warned him that
he would be fired in the event that he was elected. 169 He ran anyway and
won, and the company terminated his employment. 170

The plaintiff raised a number of statutory and common law provisions,
as well as the state constitution's free-speech clause,-to support his claim
that he was fired in violation of public policy. 17' The court found that the
decisions cited by the plaintiff in favor of protecting private employee
speech did not specifically involve constitutional provisions, and the court
declined to extend the New Mexico free-speech clause to cover private em-
ployment relationships. 72 Like the court in Korb v. Raytheon Corp. above,
this court also said nothing about whether state action was a precondition
for raising a public policy exception that is grounded in a constitutional
provision.

In Novosel v. Nationwide Insurance Co., a federal diversity case re-
quiring an interpretation of Pennsylvania law, the Third Circuit Court of
Appeals held that the state's free-speech clause could serve as a "cognizable
expression of public policy" for purposes of applying the public policy ex-

164. Id. at 372.
165. Id.
166. Id.

167. See Shovelin v. Central N.M. Elec. Coop., Inc., 850 P.2d 996, 1009-10 (N.M. 1993).

168. See id. at 998.
169. See id.
170. See id.
171. See id. at 1006-11.
172. See id. at 1009-11.
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ception to the rule of at-will employment.173 The defendant in Novosel had
instructed its employees to lobby the state legislature in support of a no-
fault insurance bill.' 74 The plaintiff had refused to join the lobbying cam-
paign, and he had privately stated his opposition to his company's political
position on the bill. 7 '

The court, following the Pennsylvania Supreme Court's reasoning in
Geary v. United States Steel Corp.,176 concluded "that Pennsylvania law
permits a cause of action for wrongful discharge where the employment
termination abridges a significant and recognized public policy." '7 7 In
holding that both the federal and state constitutions could provide the
sources of that public policy, the court avoided directly addressing the state
action issue. 178 Instead, it examined federal and state decisional law af-
firming the free-speech rights of public employees and asked whether the
policy underpinnings of those decisions applied to the case at bar:

The protection of important political freedoms . . . goes well beyond
whether the threat comes from state or private bodies. The inquiry before
us is whether the concern for the rights of political expression and associa-
tion which animated the public employee cases is sufficient to state a public
policy under Pennsylvania law .... [W]e believe the clear direction of the
opinions promulgated by the state's courts suggests that this question be
answered in the affirmative.

17 9

However, in a subsequent, unrelated case, the Pennsylvania Supreme Court
refused to adopt such a broad reading of the state's constitution. In Western
Pennsylvania Socialist Workers 1982 Campaign v. Connecticut General
Life Insurance Co., a shopping mall case, the court rejected the public func-
tion doctrine and held that the Declaration of Rights in the state constitution
"is a limitation on the power of state government."18 The court explained
that "[t]he drafters of the constitution assumed the existence of a body of
civil law, common and statutory, which governs violations of rights and
breaches of duties between individuals.""81 The court further stated that
even though the civil law permitted flexibility and development in light of
societal changes, constitutions were meant to establish a more permanent
relationship between the state and its citizens. 182

173. See Novosel v. Nationwide Ins. Co., 721 F.2d 894, 899 (3d Cir. 1983).

174. See id. at 896.
175. See id.

176. 319 A.2d 174, 180 (Pa. 1974) (4-3 decision) (holding that an employee who complained to a
company official that a product posed a danger to the public and was not adequately safety-tested was
not protected from discharge if a plausible alternate reason for termination exists).

177. Novosel, 721 F.2d at 898.
178. See id. at 899.
179. Id. at 900.
180. See 515 A.2d 1331, 1335 (Pa. 1986) (citation omitted).

181. Id. at 1335-36.
182. See id. at 1336.
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A more recent interpretation of a free-speech clause applied to private
employees came in Drake v. Cheyenne Newspapers, Inc., a case decided in
1995 by the Wyoming Supreme Court.1 83 The plaintiffs in Drake worked
in a newspaper's editorial division "without the benefit of a written employ-
ment contract." '84 In 1993, a union was attempting to organize the editorial
staff of the plaintiffs' paper.1 8 5 By decision of the National Labor Relations
Board, the plaintiffs were categorized as management personnel and thus
not included in the proposed bargaining unit.'8 6 As part of its campaign to
oppose the unionization drive, the newspaper required its management per-
sonnel to wear a button urging workers to reject the union.18 7 The plaintiffs
informed the newspaper that, as a matter of conscience, they could not wear
them.' 8 They were suspended and eventually fired.1 89

The plaintiffs sued, arguing, among other things, that their refusal to
wear the buttons was protected by the free speech clause of the Wyoming
Constitution, 9° thus falling within the public policy exception to the at-will
employment rule that had only recently been recognized by the state's high
court.i9i On appeal to the state high court, the plaintiffs claimed that be-
cause the state constitution, "unlike the federal, does not specifically require
state action, they may maintain a cause of action against a private entity for
a violation of their free speech rights."'1 92

Nevertheless, the Wyoming Supreme Court held that "[t]erminating an
at-will employee for exercising his right to free speech by refusing to fol-
low a legal directive of an employer on the employer's premises during
working hours does not violate public policy."' 93 Relying upon cases inter-
preting the First Amendment, the court stated that the right of free speech
"does not, generally, extend to private property. Even in the context of a
labor dispute, the right of free speech on private property, including picket-
ing, is limited."'19 4 However, the court did not directly address whether
Wyoming's own free speech clause requires state action, thus avoiding any
considerations of construction or original intent.

183. Drake v. Cheyenne Newspapers, Inc., 891 P.2d 80 (Wyo. 1995).

184. Id. at 81.

185. See id.

186. See id.

187. See id.

188. See id.

189. See id.

190. See id. at 81-82.

191. See id.

192. Id. at 82.

193. Id.

194. Id. (citation omitted).
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c. Public Function Doctrine and Private Employment

One of the more intriguing possibilities for applying state constitution
protections to private employee speech came in Jones v. Memorial Hospital
System.'95 Pamela Sue Jones, a nurse, was fired by a private hospital after
she wrote a newspaper article that expressed "her concern about the conflict
between the duty of hospital personnel to prolong life, and the right of ter-
minally ill patients to die with dignity."' 96 The Texas Court of Appeals
explained that the state's hybrid free-speech clause, "in positive terms,
guarantees that every person has the right to speak, write, or publish their
opinion on any subject."'197 The court avoided the general question of
whether the clause provides a free speech right in purely private situations,
instead finding that it "minimally provides a cause of action against an en-
tity so involved with government as to be functioning as a public entity."' 98

In denying the hospital's summary judgment motion, the court held
open the question of whether the hospital was functioning as a public en-
tity.' 99 The court recognized a number of factors that could be applied to
answer this question: "aid from governmental sources"; the amount of
"state regulation and inspection"; governmental licensing and accredition
requirements; leases or grants from the state; whether the "hospital or its
staff enjoys a monopolistic position in the community"; the hospital's "pub-
lic purpose or function"; "whether the hospital performs services previously
performed by the state"; public functions of the hospital's staff and gov-
erning board; tax accommodations provided to the hospital; governmental
powers vested in the hospital; and whether the hospital may deny access to
the public." °

However, the precedential value of Jones was severely restricted by
the Texas Supreme Court's decision in an unrelated case, City of Beaumont
v. Bouillion, in which the court limited the reach of Jones only to suits
involving equitable relief, not monetary damages."' In fact, the Bouillion
court held that the free speech provision of the Texas Constitution did not
provide an implied private right of action for damages.202

The application of the public function doctrine to private employment
settings is largely unexplored territory. Under the factors outlined by the
Jones court, a variety of non-profit entities, including private hospitals and
universities, could be deemed public entities. Furthermore, the current

195. 746 S.W.2d 891 (Tex. App. 1988, n.w.h.).
196. Id. at 892.
197. Id. at 893.
198. Id. at 894.
199. See id. at 896.
200. Id. at 894-95.
201. See City of Beaumont v. Bouillion, 896 S.W.2d 143, 149 (Tex. 1995) ("Jones is not to be read

as implying from the Constitution a cause of action for damages for the violation of free speech rights").
202. Id. at 147.
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trend towards privatization of services traditionally performed by the gov-
ernment may create other candidates for public function analyses..

Nevertheless, the problem, of course, is that few state courts have
adopted the public function doctrine for their constitutions in the first place.
It is unlikely that states that have rejected the doctrine in shopping mall
situations would then adopt it for private employment situations.

d. The Continued Viability of State Constitutions as Sources of Speech
Protection for Private Employees

The foregoing analysis strongly suggests that state constitutions have
little viability as sources of speech protections for private employees. State
courts that have considered this argument have uniformly rejected it,
thereby creating an abundance of persuasive case law for other courts that
may encounter the issue in the future. For all that has been said about the
new vitality of state constitutions as sources of civil liberties, freedom of
speech between private parties has not been a part of that renaissance.

In litigation, the presence of the state action issue makes it difficult for
a court to reach the policy question of whether private employee speech
should be protected. Notably, none of the courts in the employee speech
cases discussed above ever seriously examined the merits of the free-speech
issue. This should not come as a surprise. To have decided otherwise
would have opened the door to constitutional claims that only the most
activist of courts would have welcomed.2 °3

203. Several intermediate state appellate court decisions that address private employee speech are
not discussed in the text above but are relevant to this discussion:

Schultz v. Industrial Coils, Inc., 373 N.W.2d 74 (Wis. 1985), in particular, demonstrates the degree
to which courts will avoid addressing the threshold question of whether a state constitutional free-speech
clause requires state action. Schultz involved a private employee who was fired after writing a "letter to
the editor of the local newspaper which was highly critical of [his] company and several of its officers."
Id. at 75. The plaintiff argued that the state constitutional free-speech clause prohibited private interfer-
ence with speech, but the court stated that it "need not reach that question." Id. at 76. Instead, it applied
the "public concern" test of Connick v. Myers, 461 U.S. 138 (1983) and held that the plaintiff's speech
was not protected. See id. at 76-77. In short, the court avoided the state action question by applying a
substantive test that assumed that the state action question already had been met.

In 1993, the Maryland Court of Special Appeals rejected an abusive discharge claim, grounded in
the public policy exception to at-will employment, that implicated the state's free-speech clause. Miller
v. Fairchild Indus., Inc., 629 A.2d 1293 (Md. Ct. Spec. App. 1993). The case involved a group of
employees who argued that their aircraft plant had been closed down in part to retaliate "against all plant
employees for the 'whistle-blowing' of several unnamed employees" in connection with enforcing envi-
ronmental standards. Id. at 1299. The Miller court acknowledged "that a retaliatory plant closing of the
nature and for the reason alleged here would have an alarming potential to chill free speech." Id. How-
ever, it held that "[c]onstitutional prohibitions do not currently extend to private actors," adding that it is
the job of the legislature to define public policy. Id.

And, in 1991, the Tennessee Court of Appeals also rejected the argument that the state's free-
speech clause extended to private employees. See Rigsby v. Murray Ohio Mfg. Co., No. 01-A-
019012CV00457, 1991 WL 95710 (Tenn. Ct. App. June 7, 1991).

One case that ostensibly extended a state free-speech provision to cover private parties involved the
Utah Constitution. When a coal mining company sued a group of workers and a union to enjoin their
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Nevertheless, the debate on the merits of the free speech issue must
take place. The possibility of extending broad speech protections to private
employees is, to put it plainly, a big deal. The best forum for this discus-
sion, however, is not the courtroom, but rather the legislature. If a legisla-
ture passes a statute, the state action issue could be put aside. The depth
and breadth of information available to Congress would be superior to that
available to a trier of fact in a litigation setting. In determining what kind
of speech, if any, should be protected, Congress would be able to consider a
full range of real and hypothetical scenarios, not just a single dispute. Fi-
nally, statutory, as contrasted with constitutional, protection for private em-
ployee speech would permit greater flexibility and experimentation.

B. Concerted Activity Under the National Labor Relations Act

The concerted activity provision of the National Labor Relations Act
(NLRA) offers another possible source of speech protection. Section 7 of
the NLRA provides that workers have the right "to engage in . . .concerted
activities for the purpose of... mutual aid or protection."2 " Employers are
prohibited from interfering with, restraining, or coercing employees who
are exercising these rights.2"5 The concerted activity provision of Section 7
applies to all workers who qualify as "employees" under the statute, not just
those who are engaged in union organizing or collective bargaining.2 °6

Despite its seemingly expansive language, however, Section 7 does not
provide the kind of broad protection for individual, private-employee
speech that is necessary in the non-union workplace. The requirements of
both "concerted activity" and "mutual aid or protection," as well as the
NLRA's jurisdictional boundaries and lack of employee awareness of the

pickets, the Utah Supreme Court recognized that "except in unusual circumstances peaceful picketing is
an adjunct of free speech guaranteed by both the State and Federal Constitutions." Sutton v. Marvidikis,
310 P.2d 735, 737 (Utah 1957). The court's analysis in that case did not address--directly or indi-
rectly-the state action question.

Moreover, Sutton is a dead letter. Although it has not been explicitly overruled, it never has been
cited by the courts-in Utah or elsewhere-as precedent for using the state constitution to enjoin private
actors from restricting speech. Furthermore, the complete absence of any discussion by the court con-
cerning the state action issue further suggests that the case has very little precedential value.

The cases discussed in the text addressing the application of state free-speech clauses to private
employment disputes are notable for their lack of in-depth treatment of the state action issue. However,
in light of the constitutional histories relied upon in the shopping mall cases in which the courts rejected
constitutional protections for private speech, it appears unlikely that analyses of other states will yield
different results. For cases finding that the framers of the state constitution in question did not intend for
the free-speech clause to protect purely private speech, see Southcenter Joint Venture v. National Demo-
cratic Policy Comm., 780 P.2d 1282, 1286-87 (Wash. 1989) (en banc); SHAD Alliance v. Smith Haven
Mall, 488 N.E.2d 1211, 1213-15 (N.Y. 1985).

204. 29 U.S.C. § 157 (1994).
205. See id. § 158(a)(1) (1994).

206. See id. § 157 (stating that employees have the rights listed in Section 7); id. § 152(3) (defining
"employee").
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NLRA's scope of protection, prevent Section 7 from serving as a general
speech protection statute.

1. Concerted Activity

The case of Kenneth Prill, a truck driver who experienced brake
problems on his company-issued truck, led to the National Labor Relations
Board's (NLRB) current interpretation of "concerted activity. 2 °7 Prill
complained about the safety problem to his supervisor, the company
mechanic, and the company president.2"8 The truck continued to have
brake problems, and the supervisor promised to have it repaired.20 9

However, Prill was involved in an accident that was partially due to
the faulty brakes.2 t° He failed in his efforts to have the state public service
commission inspect the vehicle, and Prill, again out of safety concerns, re-
fused the company president's request to have the truck towed home.2"1

Prill then successfully arranged to have the public service commission in-
spect the truck, resulting in a report detailing the faulty brakes and a citation
prohibiting the truck from being moved.2" 2 The company then fired Prill,
saying .' we can't have you calling the cops like this all the time.""'2 3

The Court of Appeals for the District of Columbia Circuit ultimately
affirmed the NLRB's determination that Prill did not engage in "concerted
activity" consistent with Section 7.214 The court agreed that Section 7 ap-
plies .' where individual employees seek to initiate or to induce or to pre-
pare for group action, as well as individual employees bringing truly group
complaints to the attention of management,"' 215 observing that Congress
intended Section 7 "'to equalize the bargaining power of the employee with

207. Prill v. NLRB, 835 F.2d 1481, 1482-83 (D.C. Cir. 1987). The NLRB had "held that an em-
ployee's action may be concerted for the purposes of the NLRA only if the action is 'engaged in with or
on the authority of other employees, and not solely by and on behalf of the employee himself."' Id.
(quoting Meyers Indus., Inc., 268 N.L.R.B. 493 (1984)) (footnote omitted), remanded sub nom., Prill v.
NLRB, 755 F.2d 941 (D.C. Cir. 1985), and supplemented by Meyers Indus., Inc., 281 N.L.R.B. 882
(1986), affd sub nom., Prill v. NLRB, 835 F.2d 1481 (D.C. Cir. 1987).

Note, however, that two current members of the NLRB have declined to follow this doctrine. See
Liberty Natural Products, Inc., 314 N.L.R.B. 630 (1994), available at 1994 WL 397896 (in finding that
the "preparation, circulation, and signing of [an] employee petition constituted concerted protected ac-
tivities," Board Chairperson Gould and Board Member Browning "decline to rely on and question the
continuing vitality of, Meyers Industries. ); Aroostock Co. Regional Opthamology Center, 317
N.L.R.B. 218 (1995), available at 1995 WL 261523.

208. See Prill, 835 F.2d at 1482.
209. See id.
210. See id.
211. See id.
212. See id.

213. Id. (citing Prill v. NLRB, 755 F.2d 941, 945 (D.C. Cir. 1985).
214. Id. at 1485.
215. Id. at 1484 (quoting Meyers Indus., Inc., 281 N.L.R.B. 882 (Sept 30, 1986), aff'd, Prill v.

NLRB, 835 F.2d 1481 (D.C. Cir. 1987).

[Vol. 19:1



VOICES FROM THE CUBICLE

that of his employer by allowing employees to band together in confronting
an employer regarding the terms and conditions of their employment."' 2 16

Prill, the court concluded, was acting alone when he lodged his com-
plaints both to his employer and government officials.2 17 Had he simply
"gotten together with his co-workers to complain about the violation of stat-
utory safety provisions," Section 7 would have protected his actions.2 8

Another illustration of Section 7's limitations is how expression in the
form of "griping" has been excluded from protection. In Mushroom Trans-
portation Co. v. NLRB, the Third Circuit Court of Appeals held that while
individual activity designed to induce group action may be protected, sim-
ple griping over working conditions by one employee to another is not.21 9

This interpretation ignores the fact that complaining, whining, and griping
are frequent precursors to more constructive speech. Mushroom Transpor-
tation overlooks the realities of how people think through everyday
problems at the workplace.

The limitations of Section 7's concerted activity provision have been
thoroughly discussed elsewhere, 220 but it is worth reiterating that absent
clarification by legislative amendment, its interpretation will always be sub-
ject to the changing makeup of the NLRB and the federal courts and the
ambiguities of legislative history.

In its current form, Section 7 could potentially yield some twisted re-
sults. For example, in the case of Kenneth Prill, had his co-workers banded
together after his termination, they would have been protected while Prill
would have remained fired.22'

216. Id. (quoting NLRB v. City Disposal Sys., Inc., 465 U.S. 822, 835 (1984)).

217. Id. at 1485.

218. Id.

219. See Mushroom Transp. Co. v. NLRB, 330 F.2d 683, 685 (3d Cir. 1964). The court stated that
"[a]ctivity which consists of mere talk must, in order to be protected, be talk looking toward group
action.... [I]f it looks forward to no action at all, it is more than likely to be mere 'griping'." Id. Note,
however, that two current members of the NLRB.have favored a broader interpretation of what is pro-
tected concerted activity. See Aroostock, 1995 WL 261523, *4 ("employees' complaints to each other
about ... schedule changes constitute protected concerted activity").

220. See, e.g., Terry A. Bethel, Constructive Concerted Activity Under the NLRA, 59 IND. L.J. 583
(1984); Estlund, What Do Workers Want?, supra note 10; B. Glenn George, Divided We Stand: Con-
certed Activity and the Maturing of the NLRA, 56 GEO. WASH. L. REv. 509 (1988); Robert A. Gorman &
Matthew W. Finkin, The Individual and the Requirement of "Concert" Under the National Labor Rela-
tions Act, 130 U. PA. L. REv. 286 (1981).

221. To borrow from Professor B. Glenn George, the average person would say "that's not fair."
George, supra note 220, at 510. Some commentators have urged an examination of "concerted activity"
that emphasizes the remedial goals of the NLRA, remarking that a statutory construction that protects
two engaging in an activity while excluding a single employee engaging in the same activity is an
"extraordinary anomaly." Gorman & Finkin, supra note 220, at 329. Others have questioned whether
the legislative history of Section 7 supports protection of a worker acting alone, suggesting that Con-
gress may not have considered the application of the term "concerted" in the context of individual
conduct. See, e.g., Estlund, What Do Workers Want?, supra note 10, at 971 n.200.
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2. Mutual Aid or Protection

The statutory language "mutual aid or protection" by its nature limits
the scope of protected speech under Section 7. In order to meet this statu-
tory standard, the speech must inure to the benefit or interest of the employ-
ees. While this would presumably cover whistleblowing speech designed to
protect workers, it would not protect situations where workers are banding
together to protect the general public.222 In such cases, the question of
whether speech would be covered by a specific whistleblowing provision is
completely independent from Section 7.

3. Jurisdictional Boundaries

As discussed above, the NLRA excludes from coverage many catego-
ries of workers, including independent contractors, agricultural workers,
domestics, managers, and supervisors.223 These exclusions apply to the
concerted activity provision as well as to provisions governing the rights to
self-organization and collective bargaining.224 Therefore, millions of work-
ers are prevented from using Section 7 to protect expression for the purpose
of mutual aid or benefit.

4. Worker Awareness

In order for any speech protection to succeed, it must empower those
who are protected to express themselves when they deem it appropriate to
do so. Section 7 fails to perform this role because very few workers are
aware of it. Although virtually anyone who has taken a high school civics
class knows about the First Amendment, the right to engage in concerted
activity is not so well known. Indeed, even some lawyers and legal scholars
are unaware that it can be invoked outside of the union-management
relationship.225

Furthermore, because the definition of what is protected concerted ac-
tivity may often turn on relatively minor facts (e.g., whether an employee
enlisted co-worker support before or after engaging in a certain activity), it
is difficult to communicate to the average worker how and when such legal
protection is available. Thus, while Section 7 may offer post facto protec-
tion to a non-union employee who happens to have engaged in concerted
activity for mutual aid or benefit, the lack of worker awareness of the provi-
sion undermines its effectiveness.

222. See Estlund, What Do Workers Want?, supra note 10 at 921-22.
223. See supra notes 74-76 and accompanying text.
224. See supra notes 74-76 and accompanying text.
225. Professor Cynthia Estlund observes that many law students and law professors are unaware

that the right to engage in concerted activity extends to unorganized employees. See Estlund, What Do

Workers Want?, supra note 10, at 939-40 n.93. An otherwise excellent student note on free speech and
private employees makes the same mistaken assumption. See Glick, supra note 10, at 522 (claiming that

the NLRA and "analogous state legislation protect only unionized private employees").
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The NLRA has been "optimistically" called a "bill of rights for the
American worker. '226 However, in reviewing the Prill case and other re-
cent decisions interpreting Section 7, Professor George concludes that a
worker who acts alone to improve working conditions may be risking her
job, for "[n]o systematic coverage exists to shield the lone employee" in
such a situation.2 27 Thus, unlike the Bill of Rights of the United States
Constitution, Section 7 offers only very uneven levels of protections for the
individual.228

C. Whistleblower Provisions

Whistleblower laws are designed to protect from employer retaliation
any employees who report illegal or harmful activity. Many states have a
general whistleblower statute, 229 and many federal employee protection
statutes have their own built-in provisions prohibiting retaliation.23 ° In ad-
dition, whistleblower protection has been recognized under the public pol-
icy exception to at-will employment.231

In the aggregate, these provisions and holdings prohibit a wide variety
of retaliatory actions that an employer might take against an employee who
reports potential violations of laws relating to discrimination, compensa-
tion, health and safety, and other conditions of work. However, these
whistleblower protections are limited.

For example, the applicable statutes and cases reveal notable dispari-
ties concerning the scope of what kinds of whistleblower activities are pro-
tected. For example, Title VII of the Civil Rights Act of 1964 offers broad
whistleblower protection. It provides whistleblower protection to any indi-
vidual or labor organization who "has opposed any practice, made an un-
lawful employment practice under this title, or because he has made a
charge, testified, assisted, or participated in any manner in an investigation,
proceeding, or hearing under this title."'232 Federal courts interpreting this

226. George, supra note 220, at 511.
227. Id. at 510-11.
228. Congress did not intend to protect individual activity with the NLRA; it did intend to create

and protect the right to engage in collective activity. See NLRB v. City Disposal Sys., Inc., 465 U.S.
822, 835 (1984) ("Congress sought generally to equalize the bargaining power of the employee with that
of his employer by allowing employees to band together in confronting an employer regarding the terms
and conditions of their employment"); NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 32-34 (1937)
("[I]n its present application, the statute goes no further than to safeguard the right of employees to self-
organization and to select representatives of their own choosing for collective bargaining or other mutual
protection without restraint or coercion by their employer").

229. See RoTHsTEiN ET AL., supra note 27, at 547.

230. See, e.g., Occupational Safety and Health Act of 1970, 29 U.S.C. § 660(c) (1994); Title VII of
the Civil Rights Act of 1964, 42 U.S.C. § 2000e-3(a) (1994); Americans With Disabilities Act of 1990,
42 U.S.C. § 12203 (1994).

231. See, e.g., Shea v. Emmanuel College, 682 N.E.2d 1348, 1349 (Mass. 1997) (finding that the
public policy exception can be invoked to protect an at-will employee from discharge for internal report-
ing of alleged criminal activity).

232. 42 U.S.C. § 2000e-3(a) (1994).
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provision have held that the plaintiff must establish only a reasonable belief
that the protested action was unlawful, not that it was actually unlawful. 3 3

By contrast, consider New York's whistleblower law, which provides:
2. Prohibitions. An employer shall not take any retaliatory personnel ac-
tion against an employee because such employee does any of the following:
(a) discloses, or threatens to disclose to a supervisor or to a public body an
activity, policy or practice of the employer that is in violation of law, rules
or regulation which violation creates and presents a substantial and specific
danger to the public health or safety.234

In a case involving an employee of an atomic power company who was
fired after reporting to the Department of Energy that "as many as seven
employees might have been exposed to radiation levels sufficient to trigger
Department of Energy (DOE) mandatory reporting requirements, 2 35 the
New York Court of Appeals held that "a reasonable belief that a law, rule or
regulation affecting public health and safety has been violated" was insuffi-
cient to invoke the protection of the state whistleblower law.236 Rather,
"proof of an actual violation of law" was required to sustain a
whistleblower law claim. 237 Because the plaintiff had, by the time of the
legal action, conceded that no actual violation had taken place, his
whistleblower law claim was dismissed.238

The strict requirements of the New York statute mean that only the
surest, or dumbest, of private-sector employees would be willing to report
illegal activity under the assumption that they are covered by law. Conse-
quently, the statute is virtually useless as a source of speech protection.
This is in stark contrast to Title VII, where someone who makes a good-
faith, even if ultimately non-meritorious, allegation of unlawful conduct
may be protected.

Other inconsistencies among whistleblower protections involve the
distinction between external and internal reporting of wrongdoing. Gener-
ally, external reports of illegalities to enforcement agencies are protected
while internal reports of the same activity to company supervisors are less

233. See, e.g., Berg v. LaCrosse Cooler Co., 612 F.2d 1041, 1046 (7th Cir. 1980); see also Trent v.
Valley Elec. Ass'n, 41 F.3d 524, 526 (9th Cir. 1994).

234. N.Y. LAB. LAW § 740 (McKinneys 1988).

235. Bordell v. General Elec. Co., 667 N.E.2d 922, 922 (N.Y. 1996) (mem.)

236. Id. at 923. The court noted that protection of public sector whistleblowers had specifically
been widened by statute, but protection for private sector whistleblowers had not. Id.

237. Id.

238. See id. Prior to Bordell, a state intermediate appellate court had taken a similar approach in an

unrelated matter. In a case involving an allegation of fraudulent billing practices, a state appellate court
found that the relevant New York statute requires "not only an actual, as opposed to a possible, violation
[of law], but also an actual and substantial present danger to the public health." Rernba v. Federation
Employment & Guidance Serv., 545 N.Y.S.2d 140, 143 (A.D. 1 Dept. 1989), appeal granted, 546
N.Y.S.2d 543 (A.D. 1 Dept. 1989), aff'd, 559 N.E.2d 655 (N.Y. 1990). The court held that a reasonable
belief that a violation occurred was not sufficient to invoke the statute. Id.
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likely to be protected.23 9 Both employers and employees are hurt by this
approach. Most employers would rather be able to correct possible viola-
tions of regulatory law internally, and most employees would prefer to raise
such matters in-house instead of filing a formal complaint with a govern-
ment agency. Some of these whistleblower provisions, however, force the
situation to be elevated to a legal proceeding in order for an employee to be
protected.

Even the law within a single state can leave important questions un-
resolved. For example, the Massachusetts Supreme Judicial Court recently
recognized that the public policy exception to at-will employment can be
invoked to protect both internal and external reporting about alleged crimi-
nal activity. 4° While the court stated that liability could not be imposed
upon an employer for discharging an employee who made an "internal com-
plaint about company policies or the violation of company rules," the court
said nothing about whether similar reports of civil statutory violations, ad-
ministrative code violations, and breaches of professional codes of ethics
would be similarly protected.24 t Presumably it will be up to another group
of litigants to raise those questions.

D. General Statutory Protection in Connecticut

Connecticut is the only state in the nation that has a general statute
protecting employee speech in both the private and public sectors. The stat-
ute prohibits employers from disciplining or discharging an employee "on
account of the exercise by such employee of rights guaranteed by the first
amendment to the United States Constitution or [the free speech clause] of
the constitution of the state. 2 42 The protections apply unless the speech in
question "substantially or materially interfere[s] with the employee's bona
fide job performance or the working relationship between the employee and
the employer. '243 A successful plaintiff may recover compensatory dam-
ages, punitive damages, and attorney's fees.2 " Although it has been some
ten years since one commentator labelled the Connecticut statute "a recom-
mended solution" to the free speech problem,245 the nascent legal history of

239. See RoTHsrEIN ET AL., supra note 27, at 547. The fates of internal whistleblowers vary under
the law. Compare, e.g., Geary v. United States Steel Corp., 319 A.2d 174 (Pa. 1974) (4-3 decision)
(holding that an employee who complained to a company official that a product posed a danger to the
public and was not adequately safety-tested was not protected from discharge if a plausible alternate
reason for termination exists) with Sherman v. Kraft Gen. Foods, Inc., 651 N.E.2d 708 (Ill. App. 4 Dist.
1995) (holding that the preamble to the 1970 Illinois Constitution and the whistleblower provision of
federal Occupational Safety and Health Act protect employees who make workplace safety complaints
to employer rather than enforcement agency).

240. See Shea v. Emmanuel College, 682 N.E.2d 1348, 1350 (Mass. 1997).
241. See id.
242. CorqN. GEN. STAT. § 31-51q (1987).

243. Id.
244. Id.
245. Halbert, supra note 10, at 70.
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this measure suggests that it does not offer comprehensive speech protec-
tion to private employees in Connecticut.246

In interpreting the phrase "rights guaranteed," the public concern test
of Connick v. Myers24 7 appears to be evolving into the state standard. In a
1996 decision involving state troopers, the Connecticut Supreme Court used
the test, specifying that its application was for "public employees. '248 The
court did not indicate whether a different test would apply for private em-
ployee speech.

In lower court cases involving private employees, however, the Con-
necticut courts also have applied the public concern test: "An employee's
statements ...are not constitutionally protected when they relate exclu-
sively to matters concerning the employee's personal interests, as opposed
to matters of public concern. ' '249

The Case of Daley v. Aetna Life & Casualty250 demonstrates both the
promise and potential limitations of this interpretation of the Connecticut
statute. For the first six years of her employment with Aetna, plaintiff Vir-
ginia Daley "received good performance reviews as well as letters of appre-
ciation, raises, bonuses and promotions. '251 However, after giving birth to
a son, her request to work at home one day a week was repeatedly denied
by her supervisor.252 In March, 1992, six months after returning from ma-
ternity leave, she received a warning for poor performance, and seven
months after that, she was put on probation.253

In November, 1992, Aetna's in-house publication included an article
reporting that Aetna chairperson Ron Compton had received an award from
a national women's organization "for his support of model family and med-
ical leave programs. 254 In response, Daley sent an internal memo to
Compton that recognized the company's work in allowing short-term ma-
ternity leaves, but criticized Aetna "when it came to offering flexible family

246. See Martin B. Margulies, Sherlock Holmes and Connecticut's Free Speech Statute, 68 CoNN.
B.J. 456, 456-58 (1994).

247. 461 U.S. 138, 147-48 (1983). For an explanation of the public concern test, see supra text
accompanying notes 125-30.

248. See D'Angelo v. McGoldrick, 685 A.2d 319, 323 (Conn. 1996).

249. Daley v. Aetna Life & Casualty, No. CV 94 0533693 S, 1994 WL 422642 at *2 (Conn. Super.
Ct. Aug. 3, 1994). See also, Carr v. Devereux Foundation, Inc., No. CV 95-0067464, 1995 WL 541799
(Conn. Super. Ct. Sept. 6, 1995); Lund v. Stern & Co., No. CV 94-0463413S, 1994 WL 669591 (Conn.
Super. Ct. Nov. 3, 1994); Bakelman v. Paramount Cards, Inc., No. CV 93-0457940S, 1994 WL 324363
(Conn. Super. Ct. June 1, 1994).

250. Daley, 1994 WL 422642.

251. Id. at *1.

252. See id.

253. See id.

254. Id.
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work arrangements." '255 The memo included mention of Daley's own ex-
periences at Aetna.256 Daley was fired in early 1993.257

Aetna's motion to strike the count of Daley's complaint alleging a vio-
lation of the Connecticut employee speech statute was denied.25 8 The court
determined that "Daley's memorandum can fairly be construed as a genera-
lized complaint about Aetna's allegedly misleading public image rather
than as a plea to honor her own request for a flexible work schedule." '259 As
such, it could fall within the public concern test.26°

Daley's case was saved by a fairly generous reading of the public con-
cern test. By contrast, in Bakelman v. Paramount Cards, Inc.,261 the court
stated that the central inquiry in the public concern test "is not simply
whether the subject matter of the employee's complaints touches on a mat-
ter of public concern generally; the issue is whether acting as he did, an
employee was acting as a citizen attempting to speak out on a public issue"
rather than "attempting to resolve a private dilemma relating to employ-
ment." '262 Under the Bakelman standard, Daley likely would have fared
differently. Even with her concerns about Aetna's employment policies,
her internal memo appears to be grounded in her "private dilemma relating
to employment" as opposed to the actions of a "citizen attempting to speak
out on a public issue."

Furthermore, it was fortunate for Daley that she waited until the article
honoring Aetna's chairperson appeared before taking further action. Had
the article not appeared in Aetna's house organ, and had Daley sent a pri-
vate memo to the company chairperson about her situation generally, the
Daley court's rationale for not dismissing her case would have disappeared.

There also exists a minority interpretation of the Connecticut statute
that is considerably more limited in scope. According to this line of cases,
off-site activity such as posting a political sign is protected on the ground
that the government would also be prohibited from restricting such expres-
sion, but workplace speech, even as to matters of public concern, is afforded
no protection at all.2 63 For example, in Monahan v. Bausch, the plaintiffs
alleged, in part, that Monahan was fired because "he publicly voiced his
opposition to Bausch's sexual harassment" of a co-worker.2 4 The court

255. See id.
256. See id.
257. See id.
258. See id. at *3.
259. Id.
260. See id.
261. No. CV 93-0457940S, 1994 WL 324363 (Conn. Super. Ct. June 1, 1994).
262. Id. at *3.
263. See, e.g., Lebow v. American Chem. & Ref. Co., No. 112554,1994 WL 411331 (Conn. Super.

Ct. Jul. 29, 1994); Monahan v. Bausch, No. CV91 0280862 S., 1991 WL 182825 (Conn. Super. Ct. Sept.
11, 1991); Margulies, supra note 246, at 457.

264. Monahan, 1991 WL 182825, at *1.
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dismissed the claim, holding that because speech on private property is not
protected under either the federal or state constitutions, it could not fall
within the statute.265

From the standpoint of encouraging the resolution of disputes inter-
nally, this interpretation of the statute helps neither employers nor employ-
ees. The Monahan court placed great emphasis on the fact that there were
"no allegations that the plaintiffs spoke out anywhere but at work during
working hours. 266 Following this logic, the plaintiffs should have avoided
making any internal complaints and instead should have attempted to bring
the matter to the attention of the media. Surely such a tactic ultimately
would be more disruptive than airing grievances internally; nonetheless,
that is the import of this interpretation of the statute.

The Connecticut measure is an interesting experiment in statutory pro-
tection of free speech, but it has provided a less than comprehensive safe-
guard for employees, especially those in the private sector. The majority
approach excludes from protection any speech that is not on a matter of
public concern, while the minority approach excludes from protection all
speech within the workplace. In short, most types of workplace speech are
not protected under this statute.

E. Employee Monitoring Statutes

There is very little statutory law, federal or state, that regulates the
electronic surveillance of employees. At the federal level, the only statute
of note is the Electronic Communications Privacy Act of 1986 (ECPA),
which prohibits the interception of electronic communications.267 The
ECPA, however, includes a "business use" exception that effectively pre-
cludes any sort of general check on electronic surveillance of employees:

It shall not be unlawful ... for an operator of a switchboard, or an officer,
employee, or agent of a provider of wire or electronic communication ser-
vice, whose facilities are used in the transmission of a wire or electronic
communication, to intercept, disclose, or use that communication in the nor-
mal course of his employment while engaged in any activity which is a
necessary incident to the rendition of his service or to the protection of the
rights or property of the provider of that service. 268

Only one state, Connecticut, has enacted legislation limiting electronic
monitoring of employees.2 6 9 The Connecticut statute prohibits both elec-
tronic monitoring of employees "in areas designed for the health or personal

265. See id. at *2. The Lebow court adopted the Monahan reading of the statute three years later.

See Lebow, 1994 WL 411331 at *5.

266. Monahan, 1991 WL 182825 at *2.

267. See 18 U.S.C. § 2511(1) (1994).

268. Id. § 2511(2)(a)(i).

269. See ACLU, supra note 83, at app.
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comfort of the employees or for safeguarding of their possessions '2 70 and
recording (as well as intentional overhearing) of employee discussions re-
garding employment contract negotiations without consent.27 1 Thus, the
statute is designed primarily to safeguard certain types of physical places; it
does not address other common types of surveillance, such as monitoring e-
mail and phone conversations.

As suggested above, electronic surveillance should be considered as
both a privacy issue and a free-speech issue. Assuming that this is the case,
then one way to attack the problem is to prohibit employers from using the
gains of electronic surveillance-i.e., written and spoken statements by em-
ployees-as grounds for discipline or discharge. By protecting speech
rather than by prohibiting surveillance, the incentive for employers to en-
gage in such activities may be greatly reduced.

F. Conclusion: Many Possibilities, Too Little Real Protection

Currently, legal protection of employee speech is insufficient. First,
the federal and state constitutions present little promise as sources of broad
free-speech protection in the private workplace. Second, Section 7 of the
NLRA largely fails as a source of protection for individual speech. Third,
various statutory and common law whistleblower provisions, employee
monitoring statutes, and state employment laws offer speech protection in
certain instances, but they cannot in any way be considered comprehensive.

In addition, there is a practical concern about the average person's
ability to use the available statutory protections. Legal protection of speech
should do two things: First, for those who are contemplating engaging in
speech that may carry the risk of discipline or discharge, it should ade-
quately communicate the scope of what is protected. The vagaries of poten-
tial free speech protections conspire against the average individual on this
point. An employee who wishes to express herself on some matter must
currently digest the equivalent of a law student's course outline in order to
determine whether she can avail herself of one of the currently available
protections. Will the employee's expression be considered concerted activ-
ity for mutual aid or benefit under the NLRA? Is it speech that falls within
a whistleblower protection? Which federal or state agency, if any, is the
right place to go? Few laypersons are in a position to answer these
questions.

Herein lies an unintended consequence of the assortment of
whistleblower provisions and other statutory protections now on the books:
we are reaching a point where one must seek legal advice simply to learn
whether or not the expression they wish to engage in is protected by one or
more of the myriad forms of speech protection currently available to private

270. CoNN. GEN. STAT. 31-48b(b) (1987).
271. Id. § 31-48b(d).
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employees. Furthermore, because these protections are largely enforced by
government agencies, a worker who wants to know whether certain speech
is protected under a given statute will be unable to ask for prior guidance
from the enforcing agency, as these agencies generally are prohibited from
giving advisory opinions on specific matters to private parties who are con-
templating action. Ironically, then, the existing statutes that may protect
employee speech are too diffuse in their scope of coverage to give the aver-
age worker the ability to speak with the prior knowledge that such speech is
likely to be protected. They are rights that may be the statutory "hooks" for
some type of wrongful discharge case or complaint, but they do not neces-
sarily encourage responsible worker expression. 272

Second, for those who have been subjected to unfair treatment on the
basis of expression, legal protection should provide adequate means for re-
dress. The growth of statutory law concerning employment and labor mat-
ters, enforced by a variety of local, state, and federal administrative
agencies, presents potential complainants with an often confusing search for
the right place in which to bring their grievances.273 It is likely that many
people who have been illegally disciplined for speech in the workplace have
never found the right agencies to file their complaints.

III.

TOWARDS A SOLUTION: A COMPREHENSIVE FEDERAL STATUTE

The most effective way to provide a general right of free speech for
private-sector employees is through a comprehensive federal statute that
protects virtually all forms of non-disruptive worker expression. The stat-

272. Professor Estlund refers to the body of law that "prohibits employer discrimination based on
race, sex, age, or other characteristics, and prohibits employer retaliation for the exercise of various legal
rights or duties" as the "law of wrongful discharge." Cynthia Estlund, Wrongful Discharge Protections

in an at-Will World, 74 TEx. L. REv. 1655, 1655 (1996). For lawyers and legal scholars, this is useful
shorthand. The gradual chipping away at the rule of at-will employment has indeed resulted in a sub-
stantial amount of statutory and judge-made law. For the average member of the public, however, these
protections are too uneven, diffuse, and poorly communicated to constitute a useful tool for discerning
the legality of contemplated speech.

273. As a general matter, the growth of statutory law in the labor and employment field has made it
very difficult for workers to navigate the possible avenues of legal relief. For example, in a previous
article I have noted that in New York State, there are city, state, and federal discrimination laws that are
enforced by at least six different governmental agencies. See David Yamada, The Regulation of Pre-
Employment Honesty Testing: Striking a Temporary(?) Balance Between Self-Regulation and Prohibi-
tion, 39 WAYNE L. REv. 1549, 1582 n.191 (1993).

My concerns about the difficulties that potential complainants face in sorting through their legal
options in employment disputes arose out of my experiences in doing "intake" as an Assistant Attorney
General in the Labor Bureau of the New York State Department of Law from 1988 to 1991. Intake
involved answering unsolicited inquiries from the public, both over the phone and in person. Although
the Labor Bureau's enforcement powers extended only to the state's labor standards, occupational safety
and health, and workers' compensation statutes, many of the intake calls came from frustrated citizens
who were calling any government listing with "labor" in its title in an effort to find what agencies, if
any, could handle their problems with their respective employers.
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ute should consolidate existing free speech protections and fill in any re-
maining gaps.

In this part of this Article, I will begin by discussing the several, inevi-
tably overlapping, factors that should be weighed in determining whether
private employee speech should be protected. I will then examine the pol-
icy goals of a comprehensive statute that protects employee speech. Fi-
nally, I will discuss several other miscellaneous considerations surrounding
such a statute.

A. Presumptively Protected Speech

This consideration would apply the rationale behind Section 7 of the
NLRA to the individual employee, thus effectively eliminating the con-
certed activity requirement. Any employee, individually or with others,
should have the right to engage in speech intended to aid or benefit herself
and her colleagues. This type of presumptively protected speech would in-
clude expression on topics such as compensation and working conditions.

Moreover, internal and external good-faith reports of what are reason-
ably believed to be violations of federal, state, or local statutes or regula-
tions, either criminal or civil, as well as applicable codes of professional
ethics, should be protected.

Off-duty speech that is not disloyal as explained below should simi-
larly be protected.

B. Presumptively Non-Protected Speech

Speech that substantially prevents the speaker or another from doing
her job would presumptively fall outside of the protections of the statute.
Although it is beyond the scope of this Article to engage in an extended
discussion of the issues surrounding sexual harassment and freedom of ex-
pression, speech that runs afoul of statutory standards for sexual harassment
should be deemed "disruptive," thus falling outside of the protections of
this statute.274 Speech that constitutes other forms of employment discrimi-
nation or intentional infliction of emotional distress also should be excluded
from protection.

Similarly, speech that is disloyal to the employer should be grounds
for discipline or discharge. However, disloyalty should be narrowly con-
strued in a way that protects the employee's right (1) to speak out on social
and political issues of personal concern, (2) to engage in whistleblowing

274. See generally Harris v. Forklift Sys., Inc., 510 U.S. 17 (1993) (enunciating legal standards for
hostile work environment sexual harassment claims under Title VII). There is an abundance of thought-
ful commentary exploring the intersection of sexual harassment and freedom of expression. See, e.g.,
Deborah Epstein, Can a "Dumb Ass Woman" Achieve Equality in the Workplace? Running the Gaunt-
let of Hostile Environment Harassing Speech, 84 GEo. L.J. 399 (1996); Cynthia L. Estlund, Freedom of
Expression in the Workplace and the Problem of Discriminatory Harassment, 75 TEX. L. REv. 687
(1997).
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activity concerning potentially illegal or unethical business practices, and
(3) to disagree with the opinions or actions of a fellow employee-includ-
ing a supervisor-so long as that such speech is not disruptive or
insubordinate.

If an employee is speaking out in opposition to social or political
stances adopted by the employer, at least three factors should be weighed in
deciding whether discipline or discharge is unlawful. First, is the em-
ployer's social-political position inherently intertwined with the product or
service it provides? A close connection between an employer's business
and a position that it has taken points in favor of permitting the employer to
discipline or discharge an employee who opposes that position.

Second, is the employee directly criticizing her employer, even during
off-hours, or is the employee only opposing a position adopted by her em-
ployer? Direct criticisms of an employer, unaccompanied by any disagree-
ment with an employer position, also justifies discipline or dismissal of the
employee.

Third, what is the employee's position with the employer and the visi-
bility of her role in taking stances that may be contrary to her employer?
The more prominent the employee's position with the employer, and the
more prominent her role on the issue, the more justifiable any disciplinary
action or discharge.17 5

As with disloyal speech, speech that is insubordinate-i.e., a refusal to
obey a reasonable directive-should be grounds for discipline or discharge.

275. Illustration 1: Company A is in the electronics business and derives a significant portion of its
income from producing parts for Air Force bomber planes. Company A's president is a former Air
Force colonel who is a strong supporter of the armed forces.

Employee Jones, a clerical worker at Company A, is a devout pacifist and opposes any type of
military buildup. Jones is active in an advocacy group that lobbies Congress to disarm the military and
urges consumers to boycott businesses that do defense contracting work, including Company A. Jones
assumes the role of publicity chairperson for the advocacy group, and she drafts press releases calling
upon citizens to "downsize the defense industry," including Company A.

Company A would have a strong case for firing Jones on grounds of disloyalty. It is dependent
upon military contracts for a large part of its business. Although Jones is a low-level employee, she is a
visible member of an advocacy group that urges a public boycott against Company A.

Illustration 2: Company B is a baseball trading card company. It contracts with professional base-
ball players to take their pictures and statistics and reproduce them on trading cards for sports enthusi-
asts. Company B also has become publicly visible in supporting family planning, including the use of
contraception and the right to terminate a pregnancy by abortion. In fact, it encourages its employees to
spend up to 20 hours per year doing work for family planning clinics on company time.

Employee Smith is a photographer for Company B. He also is active in the pro-life movement and
refuses to do any work at family planning clinics. During his non-working hours, he regularly writes
letters to the editors of local newspapers and distributes leaflets at the local mall, urging the adoption of
so-called pro-life constitutional amendment.

Company B would be hardpressed to justify firing Smith. Its primary business is selling baseball
trading cards, not supporting family planning. Smith is not an executive of the company, and his role in
supporting a pro-life amendment, while publicly visible, addresses the merits of the issue rather than
criticizes his employer for taking a contrary position.
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Employees, however, should not be precluded from disagreeing with
directives.

In addition, speech that is knowingly or recklessly false and that in-
jures the reputation of another should fall outside of the protections of the
statute.

Finally, speech that constitutes a fundamental act of misconduct
should not be protected.276

C. Desired Policy Outcomes: Affirming Emerson's Basic Functions of a

System of Freedom of Expression

The proposed statute, if enacted, would infuse Professor Emerson's
four basic functions of free speech into the private employment setting.
First, it would encourage "discovering the truth, through exposure to all the
facts, open discussion, and testing of opinions. '

"277 Second, it would pro-
mote a participatory, democratic culture within the workplace.278 Third, the
statute would help to strike a "balance between stability and movement" by
allowing for a constructive, open discussion of employees' grievances and
suggestions. 279 Finally, it would nurture individual fulfillment by affirming
the dignity of each worker.28° These basic functions would be reflected in
two broad policy objectives: (1) encouraging free speech and empowering
workers; and (2) building a more productive, participatory workforce.

1. Encouraging Free Speech and Empowering Workers

For the most part, this Article has addressed the purely legal questions
concerning free speech. However, the right to free speech that I favor has
much less to do with litigation281' and judicial decisionmaking than with
creating a culture of free speech in the private-sector workplace that affords

276. Illustration: Smith and Jones were co-hosts of a morning talk show at a local radio station that
promotes itself as the "family alternative" to "shock jock" radio stations that feature the likes of Howard
Stem. While doing their show, they learned that the city's mayor has been shot. During a commercial

break, Smith told Jones, "I hate that mayor - he's killing this city." When the break was over and the
two were back on the air, Jones said, "Hey listeners, the mayor has been shot, and I hope he's dead!"
Callers deluged the station's switchboard with complaints, and some advertisers withdrew their com-
mercial slots. Smith and Jones were fired.

The dismissal of Jones should be upheld. His statement, made over the airways, cost the radio
station listeners and advertising dollars, as well as good will in the community. Smith, however, is in a
different situation. His comment did not go over the air and was not intended to do so. Accordingly, it
was not a fundamental act of misconduct, nor was it disruptive or disloyal.

277. Emerson, supra note 13, at 740.
278. See id. at 741.
279. See id. at 742-43.
280. See id. at 744.
281. Of course, as is the case with any new major statute, it is likely that enactment of a federal law

along the lines suggested in this Article would cause an initial surge in litigation as employees and
employers test its contours. Once the outer boundaries of speech protection under the new statute are set
by the courts, however, it is likely that the number of new filings would subside.
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each worker a degree of individual dignity and autonomy and that encour-
ages responsible expression on matters of concern to all.

A general right of free speech helps to eliminate the confusion of sort-
ing through the thicket of whistleblower, concerted action, and common
law claims that may relate to speech. In short, the current amalgam of po-
tential free speech protections creates the kind of uncertainty and ambiguity
that in some ways may inhibit free speech. A worker presented with the
unlikely opportunity to learn about whistleblower protections, NLRA con-
certed activity provisions, and so on can easily (and wisely) conclude that if
she acts in a way that falls outside the contours of these statutes, she has
little legal protection. Rather than conform her speech to that which offers
legal protection, she may likely decide that engaging in such a game is not
worth the risk.

A baseline right of free speech vested in the individual is likely to
empower workers. This position needs to be defended, for the growth of
individual employment rights has been greeted with ambivalence even by
some scholars who cast their sympathies with workers. For example, in his
analysis of constitutional values in the private-sector workplace, Professor
Grodin expresses concern over the growing trend of resorting to the legal
system to advance workers' interests instead of relying upon the protective
effects of political strength derived from collective action.282

Additionally, Professor Stone observes that "while the collective bar-
gaining system was being dismantled, workers were being granted individ-
ual rights to an unprecedented degree, usually by state legislatures and
courts. 283 She goes one step further than Grodin and argues that individual
employment rights have undermined collective bargaining, largely because
conservative federal courts have interpreted federal labor laws in a way that
broadly preempts individual union members from raising claims under
newly-created state protections. 284 Stone adds that without a strong labor
movement that can exercise political power, individual rights "can always
be repealed or negated through judicial interpretation. '

"285

282. "As a former union lawyer," writes Grodin, "I grieve over the decline in union organization
and regret the extent to which it has become necessary to rely upon legal regulation of the workplace to
protect workers' interests. Indeed, I have serious doubts regarding the ability of the law to protect those
interests without the kind of support that a well-organized union can provide." Grodin, supra note 10, at
4.

283. Katherine Van Wezel Stone, The Feeble Strength of One: Why Individual Worker Rights Fail,
AM. PROSPECT, Summer 1993, 60, 60. These new measures included:

[T]he right not to be fired capriciously, not to be subject to drug or lie detector tests, not to be
defamed in job references, to have one's privacy protected, to speak out publicly about em-
ployer wrongdoing, to be notified of plant closings, to be free of sexual harassment, as well as
improved rights to be free of racial and sexual discrimination.

Id.

284. See id. at 61-64.

285. Id. at 66.

[Vol. 19:1



VOICES FROM THE CUBICLE

These concerns are valid ones. Because of federal preemption doc-
trine, an inartfully drafted statute could force workers "to choose between a
system of democratic governance in the workplace via collective bargaining
and statutory rights as citizens." '286 Furthermore, it is doubtful that the gen-
eral well-being of workers will markedly improve absent a stronger labor
movement.

Indeed, I agree that in the modern American workplace, one person
generally does not wield a considerable amount of power; she enjoys, in
Professor Stone's words, "The Feeble Strength of One. 287 Nonetheless, as
a means to several possible ends, providing speech protection to an individ-
ual is an empowering act. A comprehensive employee free speech statute
can provide a more favorable climate for both individual and collective em-
ployee activity. It can encourage self-help, enhance personal dignity, and
even serve as a predicate to group action.288

2. Building a More Productive, Participatory Workforce

Free speech would be good, not only for the employee, but also for the
employer. The proposed statute could promote a culture of responsible,
non-disruptive expression in the workplace that would benefit employers as
much as employees. Better productivity, new ideas, and higher morale are
among the possible advantages of protecting employee speech.

Modem management theory enthusiastically supports the notion of
employee participation. For example, in a book distributed to members of
the American Management Association titled Getting Employees to Fall in
Love with Your Company, author and management consultant Jim Harris
suggests four ways in which companies can "build connections and ... gain
the commitment of their employees": "1. Establish internal listening as a
priority. 2. Use multiple internal communication channels. 3. Encourage
two-way interaction. 4. Give feedback in real time. '289 "Town meetings,"
"rap sessions," off-site "Work Out" sessions, and anonymous computer sug-
gestion boards are among the ways in which companies have solicited
ongoing feedback from their employees.29 °

286. See id.

287. id. at 60.

288. In this sense, greater free speech protections for individuals would have the potential for ad-

vancing Professor Grodin's "vision that includes some form of participatory democracy, rather than one

that focuses primarily (as does current employment law) upon the protection of rights." Grodin, supra

note 10, at 4 (footnotes omitted).

289. Jim HARRIs, GEThNG EMPLOYEES TO FALL IN LoVE wITH YouR CoMPANY 40 (AMA member-

ship ed. 1996).

290. See id. at 45-52. See also Joann S. Lublin, Dear Boss: I'd Rather Not Tell You My Name, But

.WALL ST. J., June 18, 1997, at B 1 (describing how some companies "actively solicit subordinates'

anonymous complaints").
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In In Search of Excellence, the popular management bible of the
1980s, authors Thomas Peters and Robert Waterman, Jr., urged companies
to

[t]reat people as adults. Treat them as partners; treat them with dignity;
treat them with respect .... In other words, if you want productivity and the
financial reward that goes with it, you must treat your workers as your most
important asset.2 91

The authors further warned that employee participation efforts should not
be gimmicky or "serve as a smokescreen while management continues to
get away with not doing its job of real people involvement. 292

Management consultant Peter Drucker has offered a similar viewpoint.
Early twentieth century industrial theory believed in "the wisdom of the
expert" and considered both managers and rank-and-file workers to be
"dumb oxen." 293 World War II changed that philosophy, for when all the
experts were in uniform, "we had to ask the workers. 2 94 Companies
quickly learned that input from workers could increase productivity and im-
prove quality. 295 The lesson, according to Drucker, is that "partnership
with the responsible worker is the only way" to succeed in today's knowl-
edge and service economy.296

The Dunlop Commission reported that many companies are using em-
ployee participation programs, "ranging from teams that deal with specific
problems for short periods to groups that meet for more extended peri-
ods. ' 2 97 The Commission noted that many employers and union leaders
testified that employee participation programs enhance company productiv-
ity. 98 Although it acknowledged that the effectiveness of these efforts va-
ried in different settings, the Commission nevertheless recognized that, "[a]t
its best, employee involvement makes industry more productive and im-
proves the working lives of employees. '

"299

Management consultant and corporate executive Donald Phillips has
borrowed from the presidential management style of Abraham Lincoln to

291. THOMAS J. PETERS & ROBERT H. WATERMAN, JR., IN SEARCH OF EXCELLENCE 238 (1982).
292. Id. at 241. Employee participation is a major theme of the authors' message. See generally id.

at 235-78.
293. See PETER F. DRUCKER, MANAGING FOR THE FUTURE 106-07 (1992).

294. See id. at 107.
295. See id.
296. See id.
297. DUNLOP COMMISSION REPORT, supra note 77, at 7-8.

298. Id.
299. Id. A related issue concerning employee involvement programs is their legality under the

National Labor Relations Act. The NLRB has held that some management-initiated employee participa-
tion programs may be "labor organizations" unlawfully dominated or supported by employers in viola-
tion of section 8(a)(2) of the NLRA. See Electromation, Inc., 309 N.L.R.B. 990 (1992). For a
discussion of employee involvement programs and the legal implications under the NLRA, see Michael
H. LeRoy, Employee Involvement Programs and Section 8(a)(2) of the National Labor Relations Act,
presented at the New York University 50th Annual Conference on Labor, May 29-30, 1997.
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encourage companies to listen to their employees. 3"° During the American
Civil War, Lincoln would get out among the troops and talk to them. 30 ' He
would treat his subordinates as equals, welcoming their suggestions and
encouraging them to act innovatively.30 2 Lincoln preferred to be sur-
rounded by smart, original thinkers rather than by sycophants.30 3 This man-
agerial style is a far cry from the "laying low" approach to doing one's job
that has been implicitly encouraged by downsizing companies. As one sur-
vivor of a mass layoff following a corporate bank merger commented, "The
merger has eliminated for me a certain motivation and all risk-taking, be-
cause this boy was a risk-taker .... I'm not doing that anymore. We've all
become soldiers. We will obey whatever is said and will not challenge. ' 3 4

As suggested at the beginning of this Article, it is ironic that while
management personnel often wax enthusiastic about the principle of em-
ployee participation, they fall well short of suggesting that the best way to
encourage this participation would be to afford each worker a legal right of
expression. An employee free-speech statute would promote, rather than
detract from, the objective of greater employee participation.

With such a statute, workers would know that their feedback and sug-
gestions are protected under the law regardless of whether they are ex-
pressed collectively or individually. Such a statute would encourage an
open flow of ideas by treating workers-to borrow from Peters and Water-
man-with dignity and respect, thus helping to create work settings that are
free from fear of undue reprisal. Furthermore, speech protections would
directly address consultant Jim Harris's concern that "[a] major reason why
employees do not give senior management direct, specific feedback is the
fear of retribution, of being singled out as a troublemaker or
complainer. 

' 305

Some might claim that granting employees a broad free-speech right
would be an invitation to anarchy in the workplace. I submit, however, that
it is important to trust the integrity and work ethic of American workers.
Responses to the Freeman-Rogers survey on employee attitudes indicated
that an overwhelming majority of workers would prefer a cooperative rather
than adversarial approach to communication with their respective manage-
ments, even if it meant that they would have less power.30 6 Most people

300. DONALD T. PHILLIPS, LINCOLN ON LEADERSHIP 13-25 (1992).

301. See id. at 13-14.

302. See id. at 137-42.

303. See id. at 138.
304. NEW YORK TIMES, supra note 35, at 45.

305. HARMRS, supra note 289, at 47.

306. When asked "to choose between two hypothetical employee organizations, 'one that manage-
ment cooperated with in discussing issues, but had no power to make decisions' and 'one that had more

power, but management opposed,"' the non-managerial respondents chose the weaker employee organi-
zation over the stronger form by a margin of 63 percent to 22 percent. FREEMAN & ROGERS, supra note
40, at 9.
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seek no more than to provide a good day's work in exchange for fair com-
pensation and decent treatment. Therefore, it is quite unlikely that a prop-
erly crafted and interpreted statute would serve as a refuge for those who
use expression for primarily disruptive purposes.3 °7

Finally, the proposed statute would promote a more ethical, public-
spirited, and law-abiding workplace. Internal and external reports of com-
pany wrongdoing would be protected, thus providing a powerful incentive
for employers to watch out for the safety and well-being of their workers
and the public at large. This, in turn, would help to increase levels of public
trust in our private institutions.

D. Other Considerations
30 8

1. Congressional Authority

Congress would derive its authority to enact such a statute from the
Commerce Clause of the U.S. Constitution. 30 9  Ever since the Supreme
Court upheld the National Labor Relations Act as a valid exercise of Con-
gress' authority to regulate interstate commerce,3 10 federal labor and civil
rights statutes have continuously withstood constitutional challenges.311 In
the past, the Court has upheld the use of the Commerce Clause to regulate
or prohibit a wide variety of activities, including gambling, criminal enter-
prises, deceptive sales practices, securities fraud, drug labelling, wages and

307. The alternative to a workplace that protects and encourages individual expression may well be
a workplace that harbors cynicism and anger, destroys the morale of workers, and, consequently, results
in less efficient, less productive workplaces. In this sense, our pop icon Dilbert may be only the tip of
the iceberg. It is instructive that today's bookstores sell titles such as BossEs FROM HELL, SABOTAGE IN

THE AMERICAN WORKPLACE, and THE I HATE MY JOB HANDBOOK. (For brief descriptions of these
books, see supra note 4.) The emergence of small-circulation magazines that angrily denounce working
conditions in the service sector, such as further suggests that there is a growing counterculture of dis-
gruntled workers who believe that their voices are not being heard in the workplace. See TEMP SLAVE,
Issue 10, at 1 (containing articles such as A More Perfect Victim and Hello, My Name Is Temp 378);
RABBLE REV., Summer 1997, at 2 (containing articles that aim to "document the provocative and some-
times precarious world of rabble-raisers, whistleblowers, community activists, disgruntled workers, cor-
porate resisters, anti-authoritarians, cultural outcasts, iconoclasts, dissident thinkers, and other assorted
malcontents").

308. In raising the points below, I do not wish to minimize the importance of other concerns related
to implementing a comprehensive free speech right. For example, Professor Estlund writes persuasively
about the need to incorporate due process protections into any emerging free speech right. See, Estlund,
Free Speech and Due Process in the Workplace, supra note 10.

Furthermore, any statutory free speech right would certainly be affected by the growing practice of
requiring employees to sign predispute agreements to arbitrate statutory claims. For a general
discussion of the topic, see generally Roundtable on Arbitrating Statutory Claims, 49 PROC. N.Y.U.
ANN. CorN. ON LAB. (1997) (exploring the policy implications of mandatory arbitration of employment
disputes).

309. See U.S. CoNsT. art. I, § 8, cl. 3 (Congress shall have the power to "regulate Commerce ...
among the several States.").

310. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).
311. See, e.g., United States v. Darby, 312 U.S. 100 (1941) (upholding Fair Labor Standards Act);

Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964) (upholding public accommodations
provisions of the Civil Rights Act of 1964).
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hours, collective bargaining, discrimination against shippers, price under-
cutting, professional football, and race discrimination by restaurants.3" 2

In light of the Court's decision in United States v. Lopez,313 however,
there is renewed interest in the question of whether newly-enacted federal
regulatory legislation can pass constitutional muster. Lopez involved a
challenge to the federal Gun-Free School Zones Act of 1990, which "made
it a federal offense 'for any individual knowingly to possess a firearm at a
place that the individual knows, or has reasonable cause to believe, is a
school zone. ' ' 314 The Court held that because the statute "neither regulates
a commercial activity nor contains a requirement that the possession be
connected in any way to interstate commerce," Congress exceeded its au-
thority under the Commerce Clause.315

Lopez constituted the first rebuke to Congress' exercise of authority
under the Commerce Clause since the New Deal.31 6 Moreover, there has
been considerable speculation over whether Lopez represents a major shift
in the Court's handling of constitutional challenges to federal legislation.
Nevertheless, a legislative measure such as the one proposed in this Article
should easily survive a challenge under the Commerce Clause, for protect-
ing employee speech clearly falls within the Lopez Court's observation that
Congress may "regulate those activities having a substantial relation to in-
terstate commerce, i.e., those activities that substantially affect interstate
commerce."

317

The free-speech statute simply would be the latest in a series of federal
statutes enacted to respond to employment problems of national signifi-
cance. Collective bargaining (National Labor Relations Act), wages and
hours (Fair Labor Standards Act), employment discrimination (Title VII of
the Civil Rights Act of 1964, Age Discrimination in Employment Act, and
Americans With Disabilities Act), and workplace health and safety (Occu-
pational Safety and Health Act) are all employment matters that have been
addressed by Congress via the Commerce Clause. They all regulate "eco-
nomic activity" that "substantially affects interstate commerce," i.e., the
employment relationship.318

Like these other federal laws, a free-speech statute also would regulate
the employment relationship. A comprehensive employee free speech stat-
ute responds to the need for greater freedom of expression in the workplace.

312. See Heart of Atlanta Motel, 379 U.S. at 256-57.
313. 514 U.S. 549 (1995).
314. Id. at 551 (quoting 18 U.S.C. § 922(q)(l)(A) (Supp. V 1988)).
315. Id.
316. See Stephen M. McJohn, The Impact of United States v. Lopez: The New Hybrid Commerce

Clause, 34 DUQ. L. REv. 1 (1995). Lopez "marks the first time in almost sixty years that the Supreme
Court has held that Congress had exceeded its power to regulate interstate commerce." Id.

317. Lopez, 514 U.S. at 558-59 (citation omitted).
318. See id. at 561. As Professor McJohn points out, "Lopez concedes that Congress may regulate

commercial and economic activity (whether intrastate or interstate)." McJohn, supra note 316, at 39.
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The problems discussed above-economic insecurity and self-censorship,
low union membership levels, electronic surveillance, social cause market-
ing, corporate political activism, more time spent at work-are likely to be
with us for some time and on a national scale. The statute would address
these problems in a way that empowers workers and promotes a more pro-
ductive, participatory workplace.

Finally, the free-speech statute could include a provision directly ad-
dressing the Lopez Court's criticism that the Gun-Free School Zones Act of
1990 failed to contain a "jurisdictional element which would ensure,
through case-by-case inquiry, that the firearm possession in question affects
interstate commerce. '3 19 In fact, it would be easy to borrow from the lan-
guage of existing federal employment statutes to meet the case-by-case in-
terstate commerce requirement. For example, businesses of fewer than 15
employees are exempt from Title VII of the Civil Rights Act of 1964.320 A
similar approach would be sufficient to help a free-speech statute withstand
constitutional scrutiny.

2. Damages

Federal employment discrimination statutes generally allow for back
pay, front pay, reinstatement, punitive damages, and injunctive relief.32' A
free-speech statute should provide the same remedies.

3. Notice

Many federal employment law statutes require employers to maintain
notice postings on bulletin boards to notify workers of their statutory
rights.322 Studies have shown that Americans "are largely ignorant of their
legal rights," especially those concerning their rights at work.3 23 In order to
support the policy goals of the legislation proposed in this Article, it is
essential that any rights created by the statute be communicated to workers.
As such, it would be useful to include a notice requirement in the proposed
statute.

4. Enforcement

The proposed statutory protections should offer potential claimants a
choice between filing a complaint with the government, possibly the Equal

319. Lopez, 514 U.S. at 561.
320. See 42 U.S.C. § 2000e(b) (1994) (defining employers as persons with 15 or more employees).
321. See, e.g., Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5(g) (1994); Americans

with Disabilities Act of 1990, 42 U.S.C. § 12117 (1994) (adopting Title VII damages scheme).
322. See, e.g., Occupational Safety and Health Act of 1970, 29 U.S.C. § 657(c)(1) (1994); Em-

ployee Polygraph Protection Act of 1988, 29 U.S.C. § 2003 (1994); Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e-10(a) (1994).

323. Peter D. DeChiara, The Right to Know: An Argument for Informing Employees of Their
Rights Under the National Labor Relations Act, 32 HARV. J. ON LEais. 431, 435-37 (1995).
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Employment Opportunity Commission, or pursuing a private right of ac-
tion. In terms of achieving the remedial goals of the statute, this option
would allow maximum flexibility. Assuming that a private right of action
would also result in the plaintiffs' bar becoming knowledgeable about the
statute, a private right of action would enable workers to seek advice from a
private attorney both before and after engaging in speech at their workplace.

5. Mixed-Motive Firings and Other Disciplinary Actions

Presumably, many disputes arising out of the new statute would in-
volve questions of multiple motives, legal and illegal. These situations
should be analyzed pursuant to the framework set out in the Supreme
Court's decision in Mt. Healthy City School District Board of Education v.
Doyle.324 Under the Mt. Healthy standard, if the plaintiff establishes that
protected speech was a substantial or motivating factor behind an adverse
action by the employer, the burden shifts to the employer to establish that it
would have taken the same action against the employee even in the absence
of the protected speech. This "but-for" test would provide the best means
for disentangling multiple motives for adverse actions related to employee
speech.

6. Scope of Coverage

As discussed above, the National Labor Relations Act excludes from
coverage a wide assortment of workers, including agricultural workers,
domestics, family member employees, supervisors, and independent con-
tractors.325 Federal employment discrimination laws exclude independent
contractors.3 2 6 There is no legitimate reason to apply such exclusions to the
statute proposed here. All people who work should be entitled to a right to
free speech, regardless of their employment status.

CONCLUSION

The current amalgam of potential speech protections is incomplete in
its scope of coverage and, in any event, provides such a jumble of inconsis-
tencies that few workers can speak out with the knowledge that they will be
protected. A national, statutory floor of protection for employee speech
would empower each worker by giving her a voice, affirm the importance
of individual dignity in a free society, and encourage the kind of expression
that will promote healthy businesses and overall productivity. As the Bill
of Rights protects the citizen from the power of the government, so, too,

324. Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977).
325. See 29 U.S.C. § 152(3) (1994).
326. See, e.g., 42 U.S.C. § 2000e(f) (1994) (defining employee as "an individual employed by an

employer"); Lewis L. Maltby & David C. Yamada, Beyond 'Economic Realities': The Case For
Amending Federal Employment Discrimination Laws to Include Independent Contractors, 38 B.C. L.

REv. 239, 247-53 (1997) (discussing factor tests employed by courts to determine employee status).
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would a national free-speech statute help to affirm the importance of the
individual in an age of corporate power. Even if the letter of the First
Amendment cannot gain entry into the workplace, its spirit should do so.

APPENDIX: MODEL PRIVATE EMPLOYEE FREE SPEECH STATUTE

The following draft provisions collectively provide an example of how
a private employee free speech statute could be constructed. These provi-
sions reflect the topics discussed in Part III, "Towards a Solution: A Com-
prehensive Federal Statute," Sections A and B, supra.

I. Definitions

For purposes of this statute, the following definitions will apply:
A. "Speech" is any type of spoken, gestured, written, or electroni-

cally-communicated expression.
B. "Employee" is any individual who works for an employer on a

wage, salary, or fixed-figure compensation basis.
C. "Independent contractor" is any individual who works for an pri-

vate employer but does not qualify as an "employee."
D. "Employer" is any private individual, partnership, or corporation

who employs a minimum of 15 employees, independent contractors, or
combination thereof.

E. "Disciplinary action" is any adverse action taken by an employer
against an employee or independent contractor.

F. "Disruptive speech" is speech that substantially prevents the
speaker or another from performing the requirements of her employment.
This includes any speech that constitutes harassment or discrimination
under federal, state, and local statutes or intentional infliction of emotional
distress under state law.

G. "Disloyal speech" is speech that is disloyal to the fundamental pur-
poses of the employer's enterprise. However, the following types of speech
shall not be deemed disloyal where:

1. The speech constitutes a good-faith reporting, internally or ex-
ternally, of what is reasonably believed to be a violation of: (a) a
federal, state, or local statute or regulation, either civil or criminal
in nature; or (b) a code of professional ethics; or,
2. The speech is part of a disagreement with the opinions or ac-
tions of another in the workplace, so long as that speech is not
disruptive or insubordinate. Where speech takes a position on a
social or political matter that opposes the position supported by the
employer, the following factors shall be considered in determining
whether it is disloyal:

[Vol. 19:1
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(a) Whether the conflicting speech involves social or political
matter that is inherently intertwined with the product or service
provided by the employer;
(b) Whether the speech is at the workplace or off-site; and,
(c) The level of responsibility, authority, and visibility given to
the employee or independent contractor who is making the
speech.

H. "Insubordinate speech" is speech that constitutes a refusal to fol-
low a reasonable directive. This does not include speech that questions, or
expresses disagreement with, a directive, so long as it is not disruptive.

I. "Defamatory speech" is speech that is knowingly or recklessly false
and that injures the reputation of another.

J. "Speech that constitutes a fundamental act of misconduct" is speech
that, by its very nature, is a serious breach of an employee's or independent
contractor's essential duties and responsibilities.

II. Free Speech Protection

All employees and independent contractors shall enjoy a right of free
speech, both during working hours and during off-hours. Employers shall
not abridge that right of free speech through any type of disciplinary action.

IlL Non-Protected Speech

Notwithstanding the provisions of Section II, the following types of speech
are not protected under this statute:

A. Disruptive speech;
B. Disloyal speech;
C. Insubordinate speech;
D. Defamatory speech;
E. Speech that constitutes a fundamental act of misconduct.

IV. Relief

Where the plaintiff can establish by a preponderance of the evidence that
protected speech was a motivating factor behind an employer's disciplinary
action, she may be entitled to compensatory and punitive damages, as well
as equitable relief, as deemed appropriate. Where the plaintiff meets this
burden of proof, the burden shifts to the employer to show that it would
have taken identical disciplinary action even in the absence of the illegal
motivation. In such a case, damages shall be limited to declaratory relief.


