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Griggs v. Duke Power Co. was a landmark United States decision be-
cause it recognized that barriers to equal employment opportunity need not
be overt and that practices that appear neutral on their face may nonethe-
less have an unjustifiably exclusionary effect on protected groups. This
American insight has not been lost on other Western legal systems in the
context of their antidiscrimination statutes and opinions. This article ex-
plores the favorable reception that disparate impact analysis has had both
in other countries with similar legal heritages and in international law.

Despite the wide acceptance of disparate impact analysis in the inter-
national marketplace of legal ideas, the concept remains controversial
among scholars in the United States. Moreover, American courts have
been retreating from any application of the doctrine beyond narrow
bounds. The comparative law perspective offered by this article sheds light
on the American debate over the legitimacy of the disparate impact theory
of discrimination and over its proper scope. This perspective reveals that if
the United States is out of step with respect to disparate impact, it is not
aberrant in the way its critics have suggested, because the American inter-
pretation and application of the theory are more restrictive than those of
other nations.
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I.
INTRODUCTION

The disparate impact theory of discrimination is an American innova-
tion. It is fundamentally different from the theory of intentional exclusion
because motive is irrelevant under disparate impact analysis. This theory of
discrimination, also known as indirect discrimination or adverse impact dis-
crimination,1 refers to the disproportionate exclusion of individuals on a
protected basis, such as race or gender. In the context of employment dis-
crimination, it refers to an employer's use of an unvalidated device, such as
one for selection or promotion, that disproportionately excludes a protected
group. Under current law, an employer's use of a device such as a physical

1. Disparate impact discrimination is a separate theory of discrimination, distinct from disparate
treatment discrimination. The confusing similarity in the names of these two theories of discrimination
is the unfortunate result of the Supreme Court's nomenclature in International Brotherhood of Team-
sters v. United States, 431 U.S. 324, 335 n.15 (1977), where the Court drew the distinction between
disparate impact claims and individual claims of intentional exclusion. The Court used the terms dispa-
rate impact and disparate treatment to make the distinction, and those terms have prevailed. The EEOC
Guidelines, on the other hand, refer to "adverse impact," and some cases refer to "disproportionate
exclusion." These latter terms are thus synonymous with "disparate impact." The term "indirect dis-
crimination" is used to refer to the same concept in most of the other jurisdictions cited in this paper.
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agility test, an aptitude test, or an education requirement that more ad-
versely affects a protected group is unlawful unless the requirement is de-
monstrably job-related.2

Scholarly debate concerning the proper scope of prohibited discrimina-
tion in employment has continued for more than thirty years, ever since
Congress passed the Civil Rights Act of 1964' without defining the term
"discrimination." Although it was more than a quarter of a century ago that
the Supreme Court held, in Griggs v. Duke Power Co.,4 that disparate im-
pact discrimination in employment is covered by Title VII of that Act, the
ruling remains controversial. The issue is whether the federal law should
prohibit only intentional exclusions or whether "discrimination" is a
broader concept. Various scholars have attacked the disparate impact the-
ory over the years as a mandate for preferential treatment, 5 as an unwar-
ranted governmental restraint on contractual freedom, 6 and as a wrong-
headed attempt at common sense.7 Some also described it simply as
"folly."8 Others, however, advocated it as faithful to the overall purposes
of the Act.9

Congressional endorsement of disparate impact analysis under Title
VII has not ended the debate. In the Civil Rights Act of 1991,10 Congress
amended Title VII in several ways and specifically addressed disparate im-
pact cases.1" Express congressional approval of the concept, however,
seems more to have fueled the debate rather than settled it. Thus, scholars
still criticize Griggs as wrongly decided,12 or attack providing relief under a

2. See infra notes 21-32 and accompanying text.

3. 42 U.S.C.A. § 2000e (1997).

4. 401 U.S. 424 (1971).

5. See PAUL D. MORENO, FROM DIRECT ACTION TO AFFIRMATIVE ACMION 279-82 (1997).

6. See RcHARD A. EpsTErN, FORBIDDEN GROUNDS: THE CASE AGAINST EMPLOYMENT DIScRIMI-

NATION LAWS 197 (1992).

7. See RICHARD J. HERRNSTEIN & CHARLES MURRAY, THE BELL CURVE: INTELLIGENCE AND

CLASS STRuCrURE IN AMmicAN LIFE (1994).

8. See generally Michael E. Gold, Griggs' Folly: An Essay on the Theory, Problems, and Origin
of the Adverse Impact Definition of Employment Discrimination and a Recommendation for Reform, 7
INDUS. REL. L.J. 429, 587-88 (1985).

9. The earliest scholars to address the issue advocated the Court's adoption of the effects theory
of discrimination and then applauded Griggs. See Alfred W. Blumrosen, Strangers in Paradise: Griggs
v. Duke Power Co. and the Concept of Employment Discrimination, 71 MICH. L. REV. 59, 62 (1972).

10. 42 U.S.C. § 1981 (1991), Pub. L. No. 102-166, 105 Stat. 1071 (codified as amended in scat-
tered sections of 2 U.S.C., 2a U.S.C., 16 U.S.C., 42 U.S.C.).

11. Section 3 of the Civil Rights Act of 1991 enumerates the purposes of the Act. Those specific
purposes are "to confirm statutory authority and provide statutory guidelines for the adjudication of
disparate impact suits under Title VII of the Civil Rights Act of 1964" Id.

12. See generally Earl M. Maltz, The Legacy of Griggs v. Duke Power Co.: A Case Study in the
Impact of a Modernist Statutory Precedent, 1994 UTAH L. REV. 1353 (1994) (discussing Griggs as an
example of modernist statutory interpretation and analyzing its effect on the development of employ-
ment law).
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disparate impact theory as a bad idea that leads to other social ills, 3 espe-
cially racial proportionalism and quotas. 4 Other scholars accept it as con-
sistent with modem conceptions of equality' 5 or as a good example of
federal common law addressing a practical need to implement the goals of
the Act. ' 6

American scholars too often debate the wisdom of American legal
concepts without the benefit of studying comparative law. The interna-
tional marketplace of legal ideas provides a means of testing the value of a
concept; information on comparative law is highly relevant and useful in
the resolution of specific debates within the American legal system. Such is
the case with the on-going debate about the merits of disparate impact dis-
crimination. This article will examine the international reception of the dis-
parate impact concept in order to provide a broader framework for the
American debate. If other western countries have rejected the concept, then
it may well be an American "folly." Conversely, if the concept thrives
among our legal cousins, then such acceptance would reflect favorably on
this American legal innovation and should help to legitimize and secure its
reception at home.

As this article demonstrates, the disparate impact theory of employ-
ment discrimination has survived very well in the international marketplace
of ideas. In the quarter century since the Supreme Court held that Title VII
of the Civil Rights Act of 1964 embraces disparate impact discrimination as
a form of prohibited exclusion, other common law countries have recog-
nized this form of discrimination as part of their own statutory schemes
prohibiting discrimination in employment. 17 Moreover, some jurisdictions
have applied the concept more expansively than American law allows. No-

13. See generally Kingsley R. Browne, The Civil Rights Act of 1991: A "Quota Bill, " a Codifica-
tion of Griggs, a Partial Return to Wards Cove, or All of the Above? 43 CASE W. RES. L. REv. 287

(1993) (discussing the Civil Rights Act of 1991 and previous case law); Roger Pilon, Discrimination,

Affirmative Action, and Freedom: Sorting Out the Issues, 45 AM. U. L. REV. 775 (1996) [hereinafter

Pilon].

14. See, e.g., MORENO, supra note 5, at 279 ("Disparate impact ensured that Title VII would not

permit employers to lapse into token compliance that civil rights groups claimed marked pre-1964 fair

employment law, but its mandate of preferential treatment ran the risk of encouraging racial proportion-

alism and quotas that fair employment advocates had assiduously avoided.").

15. See, e.g., John J. Donohue III, Employment Discrimination Law in Perspective: Three Con-

cepts of Equaliy, 92 MICH. L. REV. 2583, 2584, 2609 (1994) (stating that disparate impact analysis was

originally a novel formulation which addressed unintentional forms of discrimination, but it is consistent

with the goal of ensuring intrinsic equality); Jan W. Henkel, The Age Discrimination in Employment

Act: Disparate Impact Analysis and the Availability of Liquidated Damages After Hazen Paper Co. v.

Biggins, 47 SvRACtUSE L. REv. 1183, 1193-99 (1997) (arguing in part that enlightened courts should

apply disparate impact analysis to age discrimination); Jennifer Gottschalk, Comment, Accommodating

Pregnancy on the Job, 45 U. KAN. L. REv. 241, 267 (1996) (discussing application of disparate impact

analysis to the Pregnancy Discrimination Act).

16. See generally George Rutherglen, Disparate Impact Under Title VII: An Objective Theory of

Discrimination, 73 VA. L. REv. 1297, 1299-316 (1987).

17. See infra notes 33-75 and accompanying text.

1998]
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tably, the European Community has applied the concept of indirect discrim-
ination to differential wages in a manner that allows recovery more easily
than American law, and Canada has applied the concept of indirect discrim-
ination to cases arising under the equality clause of its Constitutional Char-
ter of Rights and Freedoms.1 8

By contrast, the United States Supreme Court has specifically limited
the disparate impact theory of discrimination to statutory claims, and lower
courts recently have been reluctant to permit such claims without express
statutory authorization.19 By limiting the statutory bases and by refusing to
allow constitutional claims of disparate impact discrimination, the United
States has restricted the application of its own theory more than some other
countries that have adopted it. American law has also narrowly defined the
circumstances to which the theory applies. Even if the statute supports a
disparate impact claim, courts rarely apply the concept to circumstances
other than assessing criteria for hiring, promotion, and discharge.2 ° In these
respects, the scholarly debate in the United States is reactionary; the proper
issue may be whether to expand the application of disparate impact analysis
as others have done, rather than whether to contract or eliminate it.

II.
THE DISPARATE IMPACT CONCEPT

A. American Origins

The first federal statute that expressly prohibited discrimination in em-
ployment was the Civil Rights Act of 1964. Title VII of that Act prohibits
"discrimination" on certain grounds, but the Act does not define the term.
The Act simply provides that a covered employer may not "fail or refuse to
hire or to discharge any individual, or otherwise to discriminate" against
any individual in employment on the basis of "race, color, religion, sex, or
national origin."2 The debate that immediately ensued revolved around the
meaning of "discriminate" in this provision. Although it was clear that in-
vidiously motivated exclusions were covered by the Act, it was not clear
that other conduct was. The question arose: What about the failure to treat
groups equally for some reason that may not be "invidious," such as pater-

18. See infra notes 134-48 and accompanying text.
19. See infra notes 76-106 and accompanying text.

20. See infra notes 112-23 and accompanying text.
21. Section 703(a) of Title VII provides that an employer may not:
(1) fail or refuse to hire or to discharge any individual, or otherwise to discriminate against
any individual with respect to his compensation, terms, conditions, or privileges of employ-
ment, because of such individual's race, color, religion, sex, or national origin; or
(2) limit, segregate, or classify his employees or applicants for employment in any way which
would deprive or tend to deprive any individual of employment opportunities or otherwise
adversely affect his status as an employee, because of such individual's race, color, religion,
sex, or national origin.
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nalism?22 Courts accepted this type of discrimination under a theory of
"unequal treatment" or "disparate treatment," and addressed it without re-
gard to whether the intentional conduct was invidiously motivated.23 Thus,
another question arose: What about the use of a device that adversely af-
fects one group without any motive to injure, but also without any demon-
strable business purpose? This type of conduct could be prohibited under a
theory of disparate impact discrimination, which would require no inten-
tional conduct except the use of the device.

In 1971, the Supreme Court considered this question in its landmark
decision in Griggs v. Duke Power Co.24 The employer in Griggs required
both a high school diploma and passing scores on general aptitude tests for
placement in any department except the lowest one. The trial court had
found no impermissible motive and, therefore, no violation of the Act. The
Court of Appeals, however, focused on the unequal treatment of employees
hired in the same year, and found a violation only with respect to this
group. The Supreme Court went further, adopting the disparate impact the-
ory of discrimination.25

The unanimous opinion written by Chief Justice Burger stated that Ti-
tle VII proscribes conduct that is "fair in form but discriminatory in opera-
tion."" When an employer uses procedures or testing mechanisms
unrelated to measuring job capability, the absence of discriminatory intent
does not redeem the conduct. The Court found that the high school diploma
requirement disproportionately excluded black applicants from the desirable
jobs because the graduation rate in North Carolina reflected racial differ-
ence. The aptitude tests were also found to impact applicants on the basis
of race. When such disparate impact occurs, it is incumbent upon the em-
ployer to demonstrate that such requirements are job-related and governed
by principles of business necessity.27

Six years later, in Dothard v. Rawlinson,28 the Court applied the dispa-
rate impact theory in a gender discrimination case involving prison guard
positions in Alabama state penitentiaries. The plaintiff had been excluded
by a minimum height requirement for the job. The plaintiff's statistics on
height differences on the basis of sex were sufficient to establish a prima
facie case of disparate impact discrimination and thus shifted the burden to
the defendant to establish the business necessity of the requirement.

22. See, e.g., Rosenfeld v. Southern Pac. Co., 444 F.2d 1219, 1227 (9th Cir. 1971) (explaining that
state statute protecting women from heavy work would not prevent enforcement of Title VH).

23. See, e.g., Phillips v. Martin Marietta Corp., 400 U.S. 542, 543-44 (1971) (holding that em-
ployer violated Title VII by refusing to hire women with pre-school children without imposing same
restriction on men).

24. 401 U.S. 424 (1971).
25. See id. at 428-29.
26. Id. at 431.
27. See id. at 431-32.
28. 433 U.S. 321, 328-29 (1977).

1998]
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As these cases demonstrate, in a disparate impact case the plaintiff
does not need to establish the employer's motive in adopting any chal-
lenged selection device. Instead, the plaintiff must introduce specific proof
to establish the disproportionate impact of the device. It is not sufficient
simply to assert that a selection criterion has an impact, nor is it sufficient
to show that the employer's workforce does not mirror the racial, ethnic,
and gender composition of the surrounding population.29

The fundamental idea of disparate impact discrimination is not a radi-
cal one, but rather a logical extension of the concept of unfair exclusion.
Just as a physical barrier, such as a staircase, can unintentionally exclude
someone in a wheelchair, a height requirement can unintentionally exclude
on the basis of gender or national origin. A requirement of good eyesight
without correction may have an unintended racial effect. A manual dexter-
ity test may be unwittingly and unnecessarily designed for right-handed
people. In all these situations the unjustified exclusions can be considered
"discriminatory" without any reference to the intent of the actors because
they unfairly deny particular groups access.

In these situations one can evaluate the wrongfulness of the exclusion
by considering two factors: (1) whether the unintended consequence affects
a group that we as a society have historically excluded; and (2) whether the
unintended exclusion is justifiable by its necessity. Should left-handed peo-
ple, for example, be protected as a matter of social policy from the effects
of thoughtless design? If Congress were to consider a statute prohibiting
discrimination against left-handed people, the debate would turn on how
left-handedness has been treated historically.30 If enacted, such a statute
prohibiting "discrimination" against left-handed people should surely in-
clude the concept of unintended exclusions. A school or employer that does
not provide left-handed scissors may not consider the impact on left-handed
users; yet the result is discriminatory, and under the hypothetical statute that
discrimination should be unlawful unless justified. A lack of intent to dis-
criminate-thoughtlessness, in this context-should not be a defense to an
act whose purpose is to remedy a general societal disadvantage.

As the following sections demonstrate, other jurisdictions have readily
accepted this principle as part of modem discrimination law. It has also
been accepted in the United States in the context of disability discrimina-
tion, as defined by the Americans with Disabilities Act.3" Unlike other ju-
risdictions the United States has generally resisted expanding the

29. See Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 650-52 (1989). Although the Civil
Rights Act of 1991, 42 U.S.C. § 1981, altered several portions of the Court's holding in this case, the
Act did not affect this aspect of the case.

30. See generally Donohue, supra note 15 (noting that numerous factors, sometimes sending con-
flicting signals, are relevant to determination of protected classes; in addition, extending protections to
special interest groups such as smokers blunts the moral imperative of antidiscrimination laws).

31. 42 U.S.C. §§ 12101-12213 (1990).
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application of this theory. It was originally an American idea to include
unfair but unintended effects in a legal definition of discrimination, and that
idea is flourishing in jurisdictions with similar legal traditions. At the same
time, it is floundering at home.

B. International Reception

1. United Kingdom

The disparate impact concept was accepted in the United Kingdom
shortly after its inception in the United States. In 1974 a Sex Discrimina-
tion Bill was introduced into Parliament. Its aim was to prohibit discrimi-
nation on grounds of sex or married status in a variety of areas, including
employment. As originally introduced, the bill contained a statutory defini-
tion of discrimination which covered only the notion of disparate treatment
discrimination, which is called "direct discrimination" in the United King-
dom. During the debate on the bill, the British Home Secretary visited the
United States. As a result of his discussions regarding the operation of Title
VII, it was decided that the bill should include a concept of disparate im-
pact, or "indirect" discrimination.32 This act of reverse legal colonization
was achieved by means of a new statutory definition,33 which recognizably
captures the various elements of the Supreme Court's decision in Griggs,
although with some modifications. The same definition has also been in-
corporated into legislation in the United Kingdom dealing with racial dis-
crimination,34 and legislation applying in Northern Ireland concerning both
sex 3 5 and religious 36 discrimination. The concept of indirect discrimination

32. See W.B. CREIGHrON, WORKING WOMEN AND THE LAW 157 (1979); Christopher McCrudden,
Institutional Discrimination, 2 J. LEGAL STrUD. 303, 357-58 (1982). See generally David Pannick, Indi-
rect Discrimination Under the Sex Discrimination Act 1975, 132 NEW L.J. 885 (1982).

33. Sex Discrimination Act, 1975, s.l(l)(b) (U.K.):
A person discriminates against a woman in any circumstances relevant for the purposes

of any provision of this Act if...
(b) he applies to her a requirement or condition which he applies or would apply equally

to a man but:
(i) which is such that the proportion of women who can comply with it is considerably

smaller than the proportion of men who can comply with it, and
(ii) which he cannot show to be justifiable irrespective of the sex of the person to whom

it is applied, and
(iii) which is to her detriment because she cannot comply with it.

Section 2 of the Act applies the definition to discrimination against a man, with appropriate modifi-
cations. Section 3(l)(b) of the Act employs the same definition with respect to discrimination against
married persons.

34. Race Relations Act, 1976, s.l(l)(b) (U.K.).
35. Sex Discrimination (Northern Ireland) Order, 1976, art.3(1) (U.K.). The Irish Republic also

legislatively proscribes indirect discrimination on the grounds of sex or marital status. The Employment
Equality Act, 1977, s.2(c) (Ir.), states that discrimination shall be taken to occur:

[W]here because of his sex or marital status a person is obliged to comply with a requirement,
relating to employment.., which is not an essential requirement for such employment.. . and
in respect of which the proportion of persons of the other sex or (as the case may be) of a
different marital status but of the same sex able to comply is substantially higher.

Section 3(2) of the Employment Equality Act further provides that:
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has also been incorporated into the recent Disability Discrimination Act, in
a way that is tailored to the particular features of disability discrimination.37

2. Australia

In Australia, antidiscrimination legislation was enacted at both the
state and federal level beginning in the mid-1970s. These laws in general
adopted the statutory definitions of discrimination developed in the U.K.,
including the definition of indirect discrimination. The notion of indirect
discrimination, however, was not immediately embraced in all Australian
jurisdictions. In some instances it was only included in bills or amendments
as a result of intensive lobbying from women's organizations and adminis-
trative agencies. 38 At the present time all Australian legislatures have in-
corporated the notion of indirect discrimination into their antidiscrimination
laws. In many cases this has been in the form of a statutory definition
which is close to that adopted in the United Kingdom.39 In some cases,

An employer shall not, in relation to his employees or to employment by him, have rules or
instructions which would discriminate against an employee or class of employee, and shall not
otherwise apply or operate a practice which results or would be likely to result in an act which
is a contravention of any provision of the Act when taken in conjunction with section 2(c).

For text and general discussions of the Irish Employment Equality Act see EUROPEAN COMMISSION,

EQUALITY IN LAW BETWEEN MEN AND WOMEN IN THE EUROPEAN COMMUNITY: IRELAND 153-54, 24-35,
236-41 (1994); DEIRDRE CURTIN, IRISH EMPLOYMENT EQUALITY LAW 235-50 (1989).

36. Fair Employment (Northern Ireland) Act, 1989, s.49 (U.K.).
37. Disability Discrimination Act, 1995, (U.K.). Section 6(1) provides:
Where:
(a) any arrangements made by or on behalf of an employer, or
(b) any physical feature of premises occupied by the employer,
place the disabled person concerned at a substantial disadvantage in comparison with persons
who are not disabled, it is the duty of the employer to take such steps as it is reasonable, in all
the circumstances of the case, for him to have to take in order to prevent the arrangements or
feature having that effect.

Section 5(2) of the Act in turn provides that:
[An employer ... discriminates against a disabled person if:
(a) he fails to comply with a section 6 duty imposed on him in relation to the disabled person;
and
(b) he cannot show that his failure to comply with that duty is justified.

38. See generally ROSEMARy HUNTER, INDIRECT DISCRIMINATION IN THE WORKPLACE 23-24

(1992).
39. See, e.g., Disability Discrimination Act, 1992, s.6 (Cth.); Anti-Discrimination Act, 1977,

ss.7(l)(c), 24(l)(b), 39(1)(b), 49B(1)(b), 49ZG(l)(b), 49ZYA(l)(b) (N.S.W.); Anti-Discrimination Act,
1991, s.I (QIld.); Equal Opportunity Act, 1984, ss.29(2)(b), 29(3)(b), 29(5)(b), 29(6)(b), 51(b), 66(b),
85a(b) (S. Austl.); Equal Opportunity Act, 1995, s.9 (Vic.); Equal Opportunity Act, 1984, ss.8(2), 9(2),
10(2), 35A(2), 36(2), 53(2), 66A(3), 66V(3) (W. Austl.). These various provisions may be synthesized
as follows:

A discriminator discriminates against an aggrieved person on the ground of the aggrieved
person's [status], if the discriminator requires the aggrieved person to comply with a require-
ment or condition:

(a) with which a substantially higher proportion of persons of a different [status] comply
or are able to comply; and

(b) which is not reasonable having regard to the circumstances of the case; and
(c) with which the aggrieved person does not or is not able to comply.
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much simplified statutory definitions have been enacted,4" and in others, a
broad definition of discrimination encompassing both disparate treatment
and disparate impact has been implemented.4

3. New Zealand

While New Zealand and Australia are close geographical neighbors,
antidiscrimination legislation has developed differently in each country.
The New Zealand Race Relations Act of 1971 and Human Rights Commis-
sion Act of 1977 contained proscriptions of employment discrimination that
were closer to Title VII in their wording. That is, the statutes incorporated
general prohibitions rather than specific definitions of discrimination.42 In
addition, the Human Rights Commission Act prohibited "discrimination by
subterfuge," which applied where a requirement or condition had the effect
of giving preference to persons of a particular race, sex, age, or other rele-
vant status. In such a case, the person imposing the requirement or condi-
tion was required both to establish a good reason for its imposition and to
show that its imposition was not a subterfuge to avoid complying with the
Human Rights Commission or Race Relations Acts.43

The concept of "discrimination by subterfuge" appears to be close to
that of adverse impact, or indirect discrimination. It was not solely relied
upon, however, in New Zealand's first adverse impact case, The Proceed-

40. See, e.g., Discrimination Act, 1991, s.8 (Austi. Cap. Terr.); Sex Discrimination Act, 1984,
ss.5(2), 6(2), 7(2), 7B(l), 7C (Cth.); Sex Discrimination Act, 1994, s.15 (Tas.). Section 5(2) of the Sex
Discrimination Act (Cth.) provides that:

For the purposes of this Act, a person (the "discriminator") discriminates against another per-
son (the "aggrieved person") on the ground of the sex of the aggrieved person if the discrimi-
nator imposes, or proposes to impose, a condition, requirement or practice that has, or is likely
to have, the effect of disadvantaging persons of the same sex as the aggrieved person ....

Section 7B(l) of the Act states further:
A person does not discriminate against another person . .. [in the terms of] subsection 5(2)...
if the condition, requirement or practice is reasonable in the circumstances.

41. See, e.g., Anti-Discrimination Act, 1992, s.20(l) (Northern Ten'.); Racial Discrimination Act,
1975, s.9(l) (Cth.); but cf Racial Discrimination Act, 1975, s.9(IA) (Cth.) (closer to the provisions
mentioned in supra note 39).

42. Race Relations Act, 1971, s.5(1)(b) (N.Z.):
It shall be unlawful for any [employer ... to] refuse or omit to offer or afford any person the
same terms of employment, conditions of work and opportunities for training and promotion,
as are made available for persons of the same qualifications employed in the same circum-
stances on work of that description . . . by reason of the colour, race or ethnic or national
origins of that person ....
The Human Rights Commission Act, 1977, s.15(l)(b) (N.Z.), made similar provision with respect

to sex, marital status, or religious or ethical belief.
43. Human Rights Commission Act, 1977, s.27 (N.Z.):
Where a requirement or condition which is not apparently in contravention of any provision of
this Part of this Act has the effect of giving preference to a person of a particular colour, race,
ethnic or national origin, sex, marital status, or religious or ethical belief, in a situation where
such preference would be unlawful under any other provision of this Part of this Act, the
imposition of that condition or requirement shall be unlawful under that provision unless the
person imposing it establishes good reason for its imposition and shows that its imposition is
not a subterfuge to avoid complying with that provision.
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ings Commissioner v. Air New Zealand Limited.' Air New Zealand con-
cerned a seniority and promotion system that was neutral on its face but had
a disparate impact on women because of past discrimination against them.
In finding in favor of the plaintiffs, the New Zealand Equal Opportunities
Tribunal followed the lead of the U.S. Supreme Court in Griggs in inter-
preting the general employment discrimination provision of the Human
Rights Commission Act to include the concept of disparate impact discrimi-
nation."a In the alternative, the Tribunal held that the seniority system also
violated the section concerning "discrimination by subterfuge." While it
accepted that the system had not been adopted as a deliberate ploy to avoid
compliance with the Act, it was not persuaded that there was any good
reason for the imposition of the seniority and promotion criteria.46

The Race Relations Act and Human Rights Commission Act have sub-
sequently been replaced by the Human Rights Act of 1993. The Human
Rights Act prohibits employment discrimination in substantially the same
terms as its predecessors.47 The new Act also contains a provision similar
to that concerning "discrimination by subterfuge." However, this provision
removes the requirement for the defendant to show that her conduct, prac-
tice, requirement or condition was not designed to defeat the intentions of
the Act by subterfuge, and it is now simply labeled "indirect discrimina-
tion."4" In a decision interpreting this provision, the Complaints Review
Tribunal has stressed that the defendant's intentions are irrelevant, rather "it
is effect which counts." 49

44. (1989) E.O.C. 92-258.
45. See Air New Zealand, (1989) E.O.C. at 77,574.

46. See id.

47. Human Rights Act, 1993, s.22(1) (N.Z.):

Where an applicant for employment or an employee is qualified for work of any description, it
shall be unlawful for an employer...
(a) To refuse or omit to employ the applicant on work of that description which is available;
or
(b) To offer or afford the applicant or the employee less favourable terms of employment,
conditions of work, superannuation or other fringe benefits, and opportunities for training,
promotion, and transfer than are made available to applicants or employees of the same or
substantially similar capabilities employed in the same or substantially similar circumstances
on work of that description;

by reason of any of the prohibited grounds of discrimination.

48. Id. at s.65:
Where any conduct, practice, requirement, or condition that is not apparently in contravention
of any provision of this Part of this Act has the effect of treating a person or group of persons
differently on one of the prohibited grounds of discrimination in a situation where such treat-
ment would be unlawful under any provision of this Part of this Act other than this section,
that conduct, practice, condition, or requirement shall be unlawful under that provision unless
the person whose conduct or practice is in issue, or who imposes the condition or requirement,
establishes good reason for it.

49. Wheen v. Real Estate Agents Licensing Bd., (1996) E.O.C. 92-817, at 79,035.
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4. Canada

Canadian law has also accepted the disparate impact concept of dis-
crimination, though only after initial resistance. The geographical proxim-
ity and free trade between the United States and Canada has not regularly
resulted in cross-border transfers of legal developments. While the
Supreme Court decided Griggs in 1971, conservative superior courts in
Canada resisted the adoption of disparate impact analysis for many years.
Canadian federal and provincial human rights legislation tends to contain
broad prohibitions of discrimination along the lines of Title VII.5° In most
jurisdictions, Boards of Inquiry constituted to hear discrimination cases at
first instance began to apply their own versions of disparate impact analysis
from the mid-1970s. Superior courts consistently overturned these deci-
sions on review, holding to the position that only intentional discrimination
was unlawful.5"

The notion of disparate impact discrimination was finally endorsed by
the Canadian Supreme Court in two 1985 cases involving religious discrim-
ination. In one of these cases, Bhinder & Canadian Human Rights Com-
mission v. Canadian National Railway Co., the court held that the
employment discrimination provisions of the federal Human Rights Act of
197652 extended to cover adverse effect discrimination. The other case, On-
tario Human Rights Commission & O'Malley v. Simpsons-Sears Ltd.,"
brought under the former Ontario Human Rights Code,54 concerned a Sev-
enth Day Adventist who was disadvantaged in her employment due to her
inability to work Friday evenings and Saturdays. And although there was
no intent to discriminate in this situation, the court held that the Human
Rights Code also encompassed the notion of "adverse effect" discrimina-
tion. The court believed the aim of the Code was to remove discrimination,

50. See generally Human Rights, Citizenship and Multiculturalism Act, 1980, s.7(1) (Alta.);
Human Rights Act, 1984, s.8(1) (B.C.); Human Rights Code, 1979, s.16(1) (Sask.).

51. See generally W.S. TARNoPOLSKY, DISCRIMINATION AND THE LAW IN CANADA 118-19 (1982);
B. VIZKELETY, PRoviNG; DISCRIMINATION IN CANADA 36-37 (1987).

52. [1985] 25 C.R. 56; Human Rights Act, 1976, s.7 (Can.):

It is a discriminatory practice, directly or indirectly,
(a) to refuse to employ or continue to employ any individual, or

(b) in the course of employment, to differentiate adversely in relation to an employee, on
a prohibited ground of discrimination.

The Act further states in S.10:

It is a discriminatory practice for an employer..
(a) to establish a policy or practice, or
(b) to enter into an agreement affecting recruitment, referral, hiring, promotion, training,

apprenticeship, transfer or any other matter relating to employment or prospective employ-

ment, that deprives or tends to deprive an individual or class of individuals of any employment
opportunities on a prohibited ground of discrimination.
53. [1985] 2 S.C.R. 536.
54. S.4(1)(g):
No person shall ... discriminate against any employee with regard to any term or condition of
employment, because of the race, creed, color, age, sex, marital status, nationality, ancestry or
place of origin of such person or employee.
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primarily by providing relief for victims rather than by punishing discrimi-
nators. In this context, the result or effect of an action was more significant
than the motive for it.

As stated by the court in O'Malley, adverse effect discrimination
arises where an employer for genuine business reasons adopts a rule or stan-
dard which is on its face neutral, and which will apply equally to all em-
ployees, but which has a discriminatory effect upon a prohibited ground on
one employee or group of employees in that it imposes, because of some
special characteristic of the employee or group, obligations, penalties, or
restrictive conditions not imposed on other members of the work force. 55

Notably, the defense of job relatedness or business necessity is not included
in this formulation. Indeed, unlawful adverse effects discrimination could
occur even where the contested rule or standard was adopted for "genuine
business reasons." However, the court has referred to concepts of reason-
able accommodation short of undue hardship 56 and bona fide occupational
requirements" 7 to mitigate the strict application of its adverse effects doc-
trine. In addition, a statutory definition of disparate impact discrimination
in the new Ontario Human Rights Code, similar to the New Zealand defini-
tion of indirect discrimination, reintroduces the possibility of justification
by the employer.58

In a subsequent case brought under the federal Human Rights Act,
Action Travail des Femmes v. Canadian National Railway Co.,59 disparate
impact analysis was applied to a variety of objective and subjective criteria
operating to exclude women from blue-collar railroad jobs. Chief Justice
Dickson reaffirmed that "[t]he rejection of a necessity to prove intent and
the unequivocal adoption of the idea of 'adverse effect discrimination' by

55. O'Malley, [1985] 2 S.C.R. at 551.
56. See id. at 558-59; see also Central Alberta Dairy Pool v. Alberta [1990] 2 S.C.R. 489, 491.
57. See Bhinder, [1985] 2 S.C.R. at 561, 590. The Supreme Court's leading decision on bona

fide occupational requirement is Ontario Human Rights Commission v. Etobicoke [1982] 1 S.C.R. 202:
The requirement must be imposed honestly, in good faith, and in the sincerely held belief that its imposi-
tion is in the interests of adequate performance of the work with all reasonable despatch, safety, and
economy. Furthermore, it must be objectively related to the performance of the job-that is, reasonably
necessary to ensure its efficient and economical performance without endangering the employee, his or
her co-workers, or the public.

58. Human Rights Code, 1981, s.4(l) (Ont.) (amended 1986), establishes a right to equal treat-
ment in employment. Section 10 of the Code provides:

A right of a person ... is infringed where a requirement, qualification or factor exists that is
not discrimination on a prohibited ground but that results in the exclusion, restriction or pref-
erence of a group of persons who are identified by a prohibited ground of discrimination and
of whom the person is a member, except where,

(a) the requirement, qualification or factor is reasonable and bona fide in the circum-
stances; or

(b) it is declared in this Act .. .that to discriminate because of such ground is not an
infringement of a right.

See also Russell G. Juriansz, Recent Developments in Canadian Law: Anti-discrimination Law, 19 Or-
TAWA L. REV. 447, 455-56, 461, 464 (1987).

59. [1987] 1 S.C.R. 1114.
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the courts is the result of a commitment to the purposive interpretation of
human rights legislation. '"60

5. Europe

The disparate impact concept has also received acceptance in the
Treaty of Rome, the fundamental constitutional document of the European
Economic Community (E.E.C.). 6 ' There are two non-discrimination provi-
sions in the Treaty: Article 7, which prohibits member states from discrimi-
nating against nationals of other member states, on the ground of
nationality;62 and Article 119, which prohibits sex discrimination in the spe-
cific area of compensation.63 The relationship between E.E.C. law and the
domestic law of member states is complex; but stated briefly, E.E.C. law
has overriding force.'

The European Court of Justice (E.C.J.) has applied disparate impact
analysis to the issue of nationality discrimination under the Treaty of Rome
since the mid-1970s.65  This analysis was extended to Article 119 in the

60. Id. at 1137.
61. The Treaty of Rome underpins the European Economic Community, while the more recent

Maastricht Treaty created the entity now known as the European Union. Laws made under the Maas-
tricht Treaty, however, do not have the same binding effect on member states as do laws made under the
Treaty of Rome. See discussion infra notes 63-64.

62. Treaty of Rome, March 25, 1957, art.6:
Within the scope of application of this Treaty, and without prejudice to any special provisions
contained therein, any discrimination on grounds of nationality shall be prohibited.

63. Id. at art.119. Article 119 states that:
Each member-State shall during the first stage ensure and subsequently maintain the applica-
tion of the principle that men and women should receive equal pay for equal work.

The Article goes on to define "pay" as "all consideration, received directly or indirectly, with respect to
employment," and finally states that:

Equal pay without discrimination based on sex means:
(a) that pay for the same work at piece rates shall be calculated on the basis of the same

unit of measurement;
(b) that pay for work at time rates shall be the same for the same job.

The Treaty of Rome, and Directives issued under it by the European Council of Ministers, are
directly enforceable in relation to the actions of member states. More importantly, though, the domestic
law of member states must implement and conform with E.E.C. standards. This applies both to domes-
tic legal provisions and interpretations of them by domestic courts. If a question as to the applicability

or interpretation of E.E.C. law arises in a case in a domestic court, the question may be referred to the
European Court of Justice (E.C.J.) for decision. The E.C.J. is the highest court in the European judicial
hierarchy, and the authoritative interpreter of the Treaty of Rome and its subsidiary Directives. See
generally R. v. Secretary of State for Employment; ex parte Equal Opportunities Comm'n, [1995] 1
App. Cas. 1 (holding that U.K. employment protection legislation was inconsistent with E.C. law, as it
indirectly discriminated against women workers by providing lesser protection to part-time workers, the
great majority of whom are women); R. v. Secretary of State for Employment; ex parte Seymour-Smith,
1995 I.C.R. 889 (holding that a two-year statutory qualifying period for bringing an unfair dismissal
complaint indirectly discriminated against women and was incompatible with E.C. law).

64. See Julian Currall, Unlawful Discrimination in Employment: An Outline of the European
Community Rules and Case-Law, 20 GA. J. INT'L CoMP. L. 13, 26 (1990).

65. See Case 237/78, Caisse Regionale d'Assurance Maladie (C.R.A.M.), Lille v. Palermo, 1979
E.C.R. 2645; Case 61/77, Commission v. Ireland, 1978 E.C.R. 417; Case 152/73, Sotgiu v. Deutsche
Bundespost, 1974 E.C.R. 153.



122 BERKELEY JOURNAL OF EMPLOYMENT & LABOR LAW [Vol. 19:108

case of Jenkins v. Kingsgate (Clothing Productions) Ltd.66 Subsequent
cases clarified the point that compensation policies having a disparate im-
pact on women would contravene Article 119 even if the impact was unin-
tentionally produced.67 The E.C.J. has also made clear that determining the
question of justification in each case should be left up to the national
court.68 Broadly speaking, the legal systems of the E.E.C.'s member states
now must all provide protection against disparate impact discrimination on
the specific grounds and in the specific areas covered by the Treaty of
Rome.

6. International Law

Finally, the concept of disparate impact discrimination appears in the
interpretation of various non-discrimination provisions in international law.
These include the Convention on the Elimination of All Forms of Racial
Discrimination (the Race Convention) and the Convention on the Elimina-
tion of All Forms of Discrimination Against Women (the Women's Con-
vention), promulgated by the United Nations General Assembly. There are
also several International Labor Organization conventions concerning em-
ployment discrimination.69 Where these international conventions define
the concept of discrimination, they tend to employ a common formulation:
Any distinction, exclusion, restriction, or preference, based on a protected
ground, which has the purpose or effect of nullifying or impairing the rec-
ognition, enjoyment, or exercise, on an equal footing, of any right with
which the convention is concerned.

International conventions are administered by committees or supervi-
sory bodies of the promulgating entity. Administering committees and su-
pervisory bodies receive and analyze the national reports submitted
periodically by states that are parties to the relevant convention and, in
some cases, may also receive individual complaints under the convention.
Dealing with both national reports and individual complaints provides com-
mittees and supervisory bodies with opportunities for interpreting the terms
of these conventions. Various commentators have also discussed the mean-
ing of international non-discrimination provisions. In all cases, committees

66. Case 96/80, 1981 E.C.R. 911.

67. Case 171/88, Rinner-KOhn v. FWW Spezial-Gebaudereinigung, 1989 E.C.R. 2743, 2748 (con-
cerning the unavailability of sick pay); Case 170/84, Bilka-Kaufhaus v. Weber von Hartz, 1986 E.C.R.
1607, 1618 (concerning the unavailability of a pension on retirement).

68. See, e.g., Kowalska v. Freie und Hansestadt Hamburg, 1992 I.C.R. 29.

69. See, e.g., I.L.O. Convention No.158, Convention Concerning Termination of Employment at
the Initiative of the Employer, June 2, 1982; I.L.O. Convention No.156, Convention Concerning Equal
Opportunities and Equal Treatement for Men and Women Workers: Workers with Family Responsibili-
ties, June 3, 1981; I.L.O. Convention No. 111, Discrimination (Employment and Occupation) Conven-
tion, June 25, 1958.
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and commentators agree 70 that the conventions' concerns are as much with
the effects of actions as with their purposes. Thus in international law as
well, discrimination may be found in the disparate impact of policies or
practices on a protected group. State parties to international conventions
against discrimination therefore undertake to ensure the absence of dispa-
rate impact discrimination against their citizens.

In comparison to other nations, the United States has maintained a
greater distance from international conventions. While the Race Conven-
tion and the Women's Convention were signed by President Carter, only
the Race Convention has been ratified. However, even with ratification, the
Race Convention has been delared non-self-executing, meaning it has no
domestic force in and of itself in the United States. Moreover, the U.S. is
not a party to any of the I.L.O. conventions considered here. By contrast,
Australia's Racial Discrimination Act7 1 and Sex Discrimination Act7 2 were
specifically enacted in order to implement Australia's obligations under the
Race Convention and Women's Convention.73 Similarly, the purpose of
New Zealand's Human Rights Act is to implement international human
rights norms in New Zealand.74 One consequence of such a nexus between

70. See General Comment 18: Non-discrimination, Human Rights Committee, at 26-27, U.N.
Doc. HRI/GEN/l/Rev.1 (1994) (defining the term "discrimination" in arts. 2 and 26 of the International
Covenant on Civil and Political Rights in accordance with the definitions of "discrimination" in the
Race and Women's Conventions); General Recommendation XIV on Article 1, Paragraph I of the Con-
vention, Committee on the Elimination of Racial Discrimination, at 67-68, U.N. Doc. HRI/GEN/1/Rev.1
(1994) (stating that: "In seeking to determine whether an action has an effect contrary to the [Race]
Convention, [the Committee] will look to see whether that action has an unjustifiable disparate impact
upon a group distinguished by race, color, descent, or national or ethnic origin."); INTERNATIONAL LA-

BOR ORGANIZA ION, EQUALITY IN EMPLOYMENT AND OCCUPATION: GENERAL SURvey BY THE COMMIT-

TEE OF EXPERTS ON THE APPLICATION OF CONVENTIONS AND RECOMMENDATIONS, at 23, 51-52 (1988)
(discussing ILO Convention No.l11). See generally WARWICK McKEAN, EQUALrrY AND DISCRIMINA-

1nON UNDER INTERNATIONAL LAW (1983); Anne F. Bayefsky, The Principle of Equality or Non-Discrim-

ination in International Law, 11 HUM. RTs. L.J. 1, 3, 8-10 (1990) (discussing definitions of non-
discrimination in international law generally, and the Human Rights Committee's contradictory practice
in particular); Theodor Meron, The Meaning and Reach of the International Convention on the Elimina-
tion of All Forms of Racial Discrimination, 79 AM. J. INrr'L L. 283, 287-90 (1985) (discussing the Race
Convention and interpretations by the Committee on the Elimination of Racial Discrimination); Henrik
Karl Nielsen, The Concept of Discrimination in ILO Convention No. 111, 43 Ir'L & CoaP. L.Q. 827,
836, 844-45 (1994) (discussing I.L.O. Convention No. 111); Luis Valencia-Rodriguez, International
Dimensions of the Principle of Non-Discrimination and the United Nations, 16 N.C.J. INT'L L. & COM.
REG. 189, 195-96 (1991) (discussing the Race Convention); Rebecca J. Cook, Comment, International
Human Rights Law Concerning Women: Notes and Comments, 23 VANDERBILT J. OF TRANSNAT'L L.

779, 818 (1990) (discussing Women's Convention).
71. Racial Discrimination Act, 1975, (Cth.).
72. Sex Discrimination Act, 1984, (Cth.).
73. For the role of the Race Convention in the Racial Discrimination Act, see Gerhardy v. Brown

(1985) 159 C.L.R. 70; Koowarta v. Bjelke-Peterson (1982) 153 C.L.R. 168. The relationship between
the Women's Convention and the Sex Discrimination Act is spelled out in ss.9(10) and 11(3) of the Act.
See also Aldridge v. Booth (1988) 80 A.L.R. 1.

74. Human Rights Act, 1993 (N.Z.). (the long title of the Act is: "An Act ... to Provide Better
Protection of Human Rights in New Zealand in General Accordance with United Nations Covenants or
Conventions on Human Rights").
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national and international non-discrimination provisions is that international
interpretations may influence national jurisprudence on discrimination, and
vice versa.

This summary account of discrimination law in numerous jurisdictions
reveals the international success of the disparate impact concept. In the
quarter century since the United States Supreme Court adopted the dispa-
rate impact theory of discrimination in Griggs, the theory has spread to
every major common law jurisdiction and into Western Europe and the in-
ternational arena. The concept has thrived and should be beyond challenge
as a legitimate definition of discrimination.

The manner in which disparate impact has been applied may be the
focus of further inquiry. In contrast to an expansive application, a narrow
one would suggest a minimal acceptance of the concept. The next section
explores this issue of the extent of the application of disparate impact the-
ory in the many jurisdictions that have accepted it. In making this inquiry,
it is interesting to note that while the United States has been instrumental in
the development of law elsewhere through its contribution of the disparate
impact theory, the evolution of the doctrine in other jurisdictions has had
little effect on American law.

HI.
THE APPLICATION OF THE DISPARATE IMPACT CONCEPT

A. Applications in the United States

In the United States the disparate impact theory of discrimination has
restricted application. The Supreme Court was the first to adopt the theory,
but since the initial acceptance the Court has delineated carefully the scope
of this theory of discrimination. It is applicable only to statutory claims, not
constitutional ones. Moreover, the Court has not assumed that the theory
may be applied to any statute addressing "discrimination."

1. Constitutional Exclusion of Disparate Impact Theory

The Supreme Court held in Washington v. Davis75 that disparate im-
pact theory could not be used to challenge the use of an aptitude test to
screen applicants for a police training program. Proof of impact alone,
without proof of an intent to exclude on the basis of race, was insufficient
for a prima facie case in a constitutionally-based claim.7 6

The aptitude test in Davis was a general vocabulary and reading com-
prehension test. It had a disparate impact on the basis of race, and the
department had not validated the test under the Title VII standards for test
validation. Because the federal government was not an employer covered

75. 426 U.S. 229 (1976).
76. See id. at 238-44.
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by Title VII until the 1972 amendments to the Act, the plaintiff class could
not rely upon the statute at the time the suit arose and thus relied upon the
due process guarantee of the Fifth Amendment. 7

The opinion of the Court of Appeals in Davis had held that the Griggs
standard should apply to this constitutional claim.78 Hence, the plaintiffs
had only to prove the racially disproportionate pass rate in order to shift the
burden to the defendant to show the validity of the selection device. The
Supreme Court, however, reversed on the grounds that the constitutional
standard differs from the statutory standard.7 9 The Court reasoned that a
neutral element does not become a "suspect" racial classification merely
because there is an adverse impact on one race. 80 A constitutionally suspect
classification triggers strict scrutiny, under which the government can de-
fend only by demonstrating a compelling state interest.8 ' Because the dis-
parate impact of the test in Davis did not create such a classification, it was
necessary for the plaintiff to prove purposeful discrimination. In the ab-
sence of such evidence of invidious intent in this case, the employment
practice that was adverse to black applicants was measured simply by its
rationality.82 The Court found that the use of a standardized aptitude test to
screen potential police officers easily met the rationality test.83

The Court had earlier clarified the nature of the "motive" that is re-
quired for a constitutional violation and rejected the theory that knowledge
of a disparate impact alone can suffice to show a constitutionally prohibited
motive. Personnel Administrator of Mass. v. Feeney84 involved an equal
protection claim challenging a state statutory scheme that created an em-
ployment preference for veterans. The preference for veterans foreseeably
had the effect of disadvantaging women because veterans were dispropor-
tionately male. The lower court had stated that the effect was so obvious
that the legislature must have intended the result. The Supreme Court dis-
agreed.85 For a constitutional violation, intent means doing something be-
cause of, not in spite of, a particular consequence. It is not sufficient simply
to be aware of the indirect effect.

77. See id. at 236-37.

78. See id. at 238.

79. See id. at 248.

80. See id. at 245-47.

81. The Supreme Court has continued to clarify this standard. See generally Adarand Construc-
tors, Inc. v. Pena, 515 U.S. 200 (1995); Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986).

82. See generally RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON CONSTITUTIONAL LAW:

SUBSTANCE AND PROCEDURE § 18.3 (2d ed. 1992).

83. See 426 U.S. at 249-51.

84. 442 U.S. 256 (1979).

85. See id. at 274-78.
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2. Statutory Limitations

Congress has made express reference to the disparate impact theory of
discrimination in only two employment discrimination statutes. The first is
the Civil Rights Act of 1991,86 which added a number of amendments to
Title VII. Congress passed this Act in part because of a Supreme Court
case, Wards Cove Packing Co. v. Atonio,87 that had altered the relative bur-
dens of the parties in a disparate impact case. The 1991 Act represents
Congressional approval of the disparate impact theory, at least with respect
to its historical application to Title VII.

The second statute to make express reference to effects of discrimina-
tion is The Americans with Disabilities Act of 1990.88 This Act includes
the disparate impact concept in its definition of "discrimination. '"89 Section
12112 provides that the term "discriminate" includes "utilizing standards,
criteria, or methods of administration that have the effect of discrimination
on the basis of disability . .. .90

The use of disparate impact analysis under other statutes related to
employment discrimination law is either prohibited or questionable. First,
the Supreme Court has precluded the use of disparate impact theory in a
claim brought under Section 1981 of the Reconstruction era Civil Rights
Acts. 9l The Court held in General Building Contractors Association v.
Pennsylvania9 2 that discriminatory intent must be shown in such a claim.
Thus, only Title VII supports a disparate impact theory for a claim of race
or national origin discrimination in employment.

Next, in County of Washington v. Gunther,93 the Court distinguished
Title VII from the Equal Pay Act (EPA)94 and specifically mentioned
Griggs in this context.95 The Court noted: "Title VII's prohibition of dis-
criminatory employment practices was intended to be broadly inclusive,
proscribing 'not only overt discrimination but also practices that are fair in
form, but discriminatory in operation."' 96 The Court continued:

The structure of Title VII litigation, including presumptions, burdens of
proof, and defenses, has been designed to reflect this approach. The fourth

86. 42 U.S.C. § 1981.
87. 490 U.S. 642 (1989).
88. 42 U.S.C. §§ 12101-12213 (1994).
89. Id. at § 12112.
90. Id. at § 12112(b)(3).
91. 42 U.S.C.A. § 1981 (1994).
92. 458 U.S. 375 (1982).
93. 452 U.S. 161, 177 (1981).
94. 29 U.S.C.A. § 206. Section 206(d) of the Act provides:
[N]o employer... shall discriminate . . . between employees on the basis of sex by paying
wages ... at a rate less than the rate at which he pays wages to employees of the opposite sex
... for equal work on jobs the performance of which requires equal skill, effort and responsi-
bility, and which are performed under similar working conditions ....

95. See Gunther, 452 U.S. at 170-71.
96. Id. at 170 (quoting Griggs v. Duke Power Co., 401 U.S. 424 (1971)).
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affirmative defense of the Equal Pay Act, however, was designed differ-
ently, to confine the application of the Act to wage differentials attributable
to sex discrimination.

9 7

Although this case was not brought under the Equal Pay Act 98-and there-
fore this vague comment is dicta-at least one court has interpreted it to
mean that disparate impact claims are not permissible under the EPA.99

The use of disparate impact analysis under the Age Discrimination in
Employment Act (ADEA) is a matter of current controversy. Although
lower courts accepted this theory of discrimination in early cases,1 ° the
Supreme Court has never addressed the issue. In a 1993 ADEA case, Ha-
zen Paper Co. v. Biggins,1' the Supreme Court considered a challenge to
an employee's discharge that was based on the impending vesting of pen-
sion rights after ten years of service. The case was not a disparate impact
case because the plaintiff was the first person so discharged, and the Court
rejected the disparate treatment claim because employees under age forty
could also complete the ten years of service necessary for the pension rights
to vest. 02 The Court expressly noted that it has never decided the applica-
bility of disparate impact theory to the ADEA, but it further suggested in
dicta that the age act only prohibits disparate treatment. 3

Subsequently, several lower court opinions have considered the matter,
with some refusing to apply disparate impact analysis to age discrimination
cases.1°4 In one notable case, Ellis v. United Airlines,"5 the Court of Ap-
peals for the Tenth Circuit held that disparate impact claims are not permis-
sible under the ADEA. The opinion relied upon the dicta in Hazen, the
similarity of the ADEA to the Equal Pay Act and therefore the comment in
Gunther, and the failure of Congress to mention disparate impact when it
was making other amendments to the Act in 1991.1"6

97. Id.

98. See id. at 164. For general discussion of the Equal Pay Act, see infra notes 110-13 and
accompanying text.

99. See American Fed'n of State, County & Municipal Employees v. Washington, 770 F.2d 1401,
1404-05 (9th Cir. 1985).

100. See, e.g., Abbott v. Federal Forge, Inc., 912 F.2d 867, 872 (6th Cir. 1990); Blum v. Witco
Chemical Corp., 829 F.2d 367, 372 (3rd Cir. 1987); Geller v. Markham, 635 F.2d 1027, 1032 (2d Cir.
1980).

101. 507 U.S. 604, 606-07 (1993).

102. See id. at 611-12.
103. See id. at 610 ("Disparate treatment ... captures the essence of what Congress sought to

prohibit in the ADEA.").

104. See DiBiase v. Smithkline Beecham Corp., 48 F.3d 719, 732 (3rd Cir. 1995); Lyon v. Ohio
Education Ass'n, 53 F.3d 135, 139 (6th Cir. 1995); EEOC v. Francis W. Parker School, 41 F.3d 1073,
1077 (7th Cir. 1994). Other circuits have declined to interpret the dicta in Hazen as precluding disparate
impact claims under the ADEA. See Smith v. DesMoines, 99 F.3d 1466, 1470 (8th Cir. 1996); Hough-
ton v. Sipco, Inc. 38 F.3d 953, 959 (1994).

105. 73 F.3d 999, 1007 (10th Cir. 1996).

106. See id.

1998]



128 BERKELEY JOURNAL OF EMPLOYMENT & LABOR LAW [Vol. 19:108

The scope of the application of disparate impact theory under Title VII
is also statutorily limited. The Civil Rights Act of 1991 provides that the
plaintiff must identify the particular practice that causes the impact, unless
it is not possible to separate the employer's practices for individual analy-
sis. Section 703(k)(l)(B)(i) provides that complaining parties must
"demonstrate that each particular challenged employment practice causes a
disparate impact," with the exception that "if the complaining party can
demonstrate to the court that the elements of a respondent's decisionmaking
process are not capable of separation for analysis, the decisionmaking pro-
cess may be analyzed as one employment practice."' 10 7

If the plaintiff satisfies the court that the requirements are "not capable
of separation," then a reasonable interpretation of this provision would al-
low the plaintiff to demonstrate impact with the applicant flow throughout
the entire process or perhaps by a general population comparison that would
not otherwise be permitted. To date, however, courts have interpreted the
particularity requirement as a very burdensome one for plaintiffs. The
plaintiffs in Anderson v. Douglas & Lomason Co., 10 8 for example, could not
jump this hurdle even when a pre-trial agreement between the parties stipu-
lated what practices were challenged.'0 9 The court found that the plaintiffs
had nonetheless failed to establish any causal connection between these
practices and the disparity they claimed in the workforce."'

3. Narrow Application of Disparate Impact under Title VII

Even under Title VII, courts have generally limited the application of
disparate impact theory to cases involving selection criteria for hiring, pro-
motions, and firing. The application of disparate impact theory to wage
disparities, for example, has been extremely limited. Although Title VII
prohibits intentional disparities in wages on the basis of race, national ori-
gin, or gender,"1 ' disparate impact analysis generally has not been avail-
able. The Supreme Court has never squarely addressed the issue, but the
lower courts have required intentional discrimination for wage claims in-
volving the theory of comparable worth. Comparable worth theory is based
on the premise that an employer should pay comparable wages for jobs that
are of comparable worth, including jobs that typically receive lower wages
because they are held predominantly by women. The plaintiffs in Lemons

107. 42 U.S.C.A. § 2000e-2.
108. 26 F.3d 1277 (5th Cir. 1994), cert. denied, 513 U.S. 1149 (1995).

109. See id. at 1302-03 (Johnson, dissenting).
110. See id. at 1284.
111. See Bazemore v. Friday, 478 U.S. 385, 387 (1986). In Bazemore the county employer had

engaged in legal pre-Act discrimination by paying wages on the basis of race. After the Act the em-
ployer ceased the overt discrimination but did not correct the prior inequities. The Court held that the
perpetuation of the previously intentional discrimination through each pay check was a continuing viola-
tion of the Act.
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v. City & County of Denver,"2 for example, sought unsuccessfully to show

that the defendant city discriminated against nurses, who were predomi-
nantly female, by paying them lower wages than tree-trimmers, who were
predominantly male, even though the jobs were comparable in worth to the
employer.

The Supreme Court considered a Title VII gender-based wage claim in
County of Washington v. Gunther."l3 In that case plaintiffs established that
the county intentionally discriminated against female matrons in the county
jails by paying them less than their male counterparts. Their duties were
not identical, and thus the jobs were not strictly "equal" within the meaning
of the Equal Pay Act.114 Because the EPA did not apply, they pursued the
suit as an intentional discrimination claim under Title VII. The employer
defended on the grounds that Title VII provides that it is not an unlawful
employment practice for employers to differentiate on the basis of gender in
wages "if such differentiation is authorized by"'1 5 the EPA. The issue
before the Court was the interpretation of this proviso: Did it preclude Title
VII coverage of wage disparities not covered by the EPA, or did it simply
incorporate the EPA defenses into Title VII? The Court concluded only
that the proviso did not incorporate the "equal work" standard into Title
VII. Noting that this case was not one of "comparable worth," the Court
declined to elaborate about Title VII coverage of wage claims.1 16

Lower courts have generally declined to apply disparate impact analy-
sis to gender-based wage claims. 17 Moreover, plaintiffs have had difficulty
establishing discriminatory intent in such cases. In American Fed'n of
State, County & Mun. Employees v. Washington,"8 the plaintiffs sued on

the basis of a study undertaken by the employer itself that showed serious

112. 620 F.2d 228, 229-30 (10th Cir. 1980), cert. denied, 449 U.S. 888 (1980).

113. 452 U.S. 161 (1981).

114. See 29 U.S.C.A. § 206(d).
115. 42 U.S.C.A. § 2000e-2(h).
116. The Court remarked that the incorporation of the EPA's fourth affirmative defense, differenti-

ation in wages on a factor other than sex, "could have significant consequences for Title VII litigation."
452 U.S. at 170; see also Paul Weiler, The Wages of Sex: The Uses and Limits of Comparable Worth,
99 HARv. L. REV. 1728, 1746 (1986) ("Although Griggs was decided in the context of an employer
practice that determined who would be hired into a particular job, it might seem plausible to apply the
same approach to employer practices that determine the compensation to be paid for the job, practices
that are also governed by section 703(a) of title VII.").

117. See International Union, UAW v. State of Michigan, 886 F.2d 766 (6th Cir. 1989); EEOC v.
Madison Community Unit Sch. Dist., 818 F.2d 577 (7th Cir. 1987).

In one interesting recent case, Donnelly v. Rhode Island Bd. of Governors, 73 FEP Cases 972, 974-
75 (1st Cir. 1997), female plaintiffs attempted to establish the disparate impact of a three-tier salary
system used by the defendant university to pay its professors. The court held that the plaintiffs not only
failed to establish the causal requirement of disparate impact analysis, but also that their argument
seemed "to be introducing a comparable worth argument" into Title VII. The opinion further stated that
a Title VII wage claim requires proof that similarly situated males were better paid, even when plaintiffs
claim that some wage-related practice has a disparate impact on women.

118. 770 F.2d 1401, 1406-07 (9th Cir. 1985).
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wage disparities in jobs held predominantly by men and those held
predominantly by women. After commissioning the study, the state em-
ployer failed to correct the situation. The court upheld a finding that the
employer did not intentionally discriminate simply by setting wages at the
market rate rather than on the basis of its own study.1" 9

Any disparate impact resulting from seniority systems is also immune
from attack under American law. A seniority system that perpetuates the
effects of past discrimination is not subject to challenge under disparate
impact theory because of the Supreme Court's interpretation of a special
proviso in Title VII. Section 703(h) provides that it is not unlawful for an
employer "to apply different standards of compensation, or different terms,
conditions, or privileges of employment pursuant to a bona fide seniority or
merit system."'12° The Supreme Court first interpreted this provision to in-
sulate bona fide seniority systems from attack on the grounds that pre-Act
discrimination is perpetuated by the system after the Act. In International
Brotherhood of Teamsters v. United States,'2 ' the Court held that the pro-
viso protects bona fide seniority systems from challenge on the same basis
as other employment rules because the purpose of the provision was "to
make clear that the routine application of a bona fide seniority system
would not be unlawful under Title VII.' 1 22

Neither the language of the Act nor the legislative history compelled
the conclusion that the proviso exempts seniority systems from liability
when the effect of their operation is discriminatory. Indeed, the Court ac-
knowledged that there was "much support" for the view that the Act does
not "immunize seniority systems that perpetuate the effects of prior discrim-
ination" because numerous circuit courts had already so held.1 23 The re-
quirement that a seniority system be "bona fide" to qualify for the
exemption created a substantial question of interpretation. The Court easily
could have decided Teamsters the other way and thus agreed with the lower
courts that had considered the issue. Griggs was only at its sixth anniver-
sary at the time, but already the Court was cautious about keeping the "ef-
fects" test contained.

Moreover, the Court interpreted the application of the exemption very
broadly in subsequent seniority cases. California Brewers Ass'n v. Bry-
ant12 4 involved a claim that an employer's method of distinguishing be-
tween permanent and temporary employees had an impact based on race.
The employer's system for layoffs and recall gave preference to employees
who had worked over forty-five weeks in a single classification in one cal-

119. See id. at 1408.
120. 42 U.S.C.A. § 2000e-2(h).
121. 431 U.S. 324 (1977).
122. Id. at 352.
123. Id. at 346 n.28.
124. 444 U.S. 598, 602-03 (1980).
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endar year. These employees were considered "permanent" and they were
given preference over all "temporary" employees, regardless of the number
of years that temporary employees had worked for the employer. The
plaintiff class challenged these rules on the grounds that minorities dispro-
portionately failed to satisfy the forty-five week minimum to become per-
manent employees.' 2 5 The Supreme Court held that the disparate impact of
the practice was protected from challenge because the forty-five week re-
quirement was part of a seniority system.' 26 The Court reasoned that rules
governing eligibility for seniority were necessarily a part of the seniority
system itself.1 27

Although California Brewers concerned rules that governed when a
seniority system begins to operate, its expansive exemption of practices
from disparate impact analysis has been influential in other types of cases in
the lower courts. In Altman v. AT & T Technologies,1 28 for example, the
plaintiffs were unsuccessful in challenging a layoff rule that disproportion-
ately disadvantaged women. The employer's practice during an economic
downturn was to fill jobs with surplus workers from other departments
rather than recalling the laid off workers who had previously held those
jobs. The plaintiffs complained that the surplus employees were mostly
male, whereas the disadvantaged laid off employees were primarily fe-
male.' 29 The Court of Appeals for the Seventh Circuit, following Califor-
nia Brewers, found that this practice was insulated from attack under a
disparate impact theory.1 30

These limitations on the application of disparate impact analysis sig-
nificantly curtail its usefulness. The federal antidiscrimination statutes to
which the analysis applies have short statutes of limitation and complicated
procedural requirements.1 31 Moreover, disparate impact claims have lim-
ited remedies; the court may grant only equitable relief and may not award
compensatory or punitive damages. ' 32 Finally, the apparent unavailability
of the theory in comparable worth claims precludes an effective attack on
gender-based wage disparities.

B. International Applications

The limitations imposed on the application of disparate impact analysis
in the United States have not been reflected in international jurisdictions.
The countries and supra-national entities examined in the first part of this

125. See id. at 602.
126. See id. at 610.
127. See id. at 609-10.
128. 870 F.2d 386, 388-89 (7th Cir. 1989).
129. See id. at 387.
130. See id. at 389.
131. See generally, MARK A. RoTsTEiN ET AL., EMPLOYMENT LAW 243-53 (1994).

132. Id. at 255-60.
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essay have variously incorporated disparate impact analysis into their con-
stitutional jurisprudence of equality, have applied it to cases concerning
equal pay, age discrimination, and seniority systems, and have taken a lib-
eral approach to the identification of practices that cause a disparate impact.
These jurisdictions have not only accepted the disparate impact concept, but
they have given it wider application than has its country of origin.

1. Constitutional Applications

Although Canada was slow to accept the disparate impact theory of
discrimination, it has nonetheless applied the concept expansively since its
adoption. In recent years, the Canadian Supreme Court has had occasion to
decide the scope of non-discrimination and equality guarantees not only in
the context of provincial and federal human rights legislation, but also in a
constitutional context, in interpreting the 1982 Charter of Rights and Free-
doms. Section 15(1) of the Charter states that:

Every individual is equal before and under the law and has the right to the
equal protection and equal benefit of the law without discrimination and, in
particular, without discrimination based on race, national or ethnic origin,
color, religion, sex, age or mental or physical disability.

Section 1 provides a potential limitation on this general statement: "The
Canadian Charter of Rights and Freedoms guarantees the rights and free-
doms set out in it subject only to such reasonable limits prescribed by law
as can be demonstrably justified in a free and democratic society."1 33

As section 1 in particular makes clear, the Canadian Charter applies in
a carefully delimited area of state action. Its guarantees have not been ex-
tended to constrain the actions of 'private' organizations or individuals.
That is, concerning equality and non-discrimination, the Charter covers dis-
crimination in the formulation, application, or operation of law, while 'pri-
vate' discriminatory actions are covered by human rights legislation. 134

Before section 15 of the Charter reached the Supreme Court, a number
of lower court decisions interpreting the section employed some version of
the concept of disparate impact discrimination. 35 In addition, the Canadian
Department of Justice considered that section 15 might apply to disparate
impact discrimination, and its Charter conformity review sought to identify
apparently neutral legislation that might have a disparate impact on one of

133. Revised Statutes of Canada, App. 11 (1985).

134. See Andrews v. Law Society of British Columbia [1989] 1 S.C.R. 143, 175 (McIntyre J., for
the majority).

135. See e.g., Barker v. Manitoba Registrar of Motor Vehicles [1988] 47 D.L.R. (4th) 69 (Man.
QB); Re Blainey and Ontario Hockey Association [19861 26 D.L.R. (4th) 728 (Ont.), leave to appeal

denied [1986] 1 S.C.R. xii. For further discussion, see DALE GIBSON, THE LAW OF THE CHARTER:

EQUALrrY RIGHTS 124-25 (1990).
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the listed grounds.' 36 The issue was eventually raised for the Supreme
Court's consideration in Andrews v. Law Society of British Columbia.137

In fact, the Andrews case was simply a case of disparate treatment,
which concerned British Columbia's requirement that applicants for admis-
sion to practice law in the Province must be Canadian citizens. In an au-
thoritative judgment supported by three of the four other members of the
court, 138 however, Justice McIntyre addressed more broadly the meaning of
section 15 and its relationship with section 1 of the Charter.

In deciding how to interpret section 15(1), Justice McIntyre rejected
any assistance from the jurisprudence of either the previous Canadian Bill
of Rights139 or the United States Constitution.14 The former Canadian Bill
of Rights had referred only to equality before the law, whereas section
15(1) of the Charter guarantees four equalities: equality before and under
the law, and equal protection and equal benefit of the law. Thus, the limited
jurisprudence which had developed around the notion of equality before the
law was considered an inappropriate starting point in interpreting the much
wider provisions of the Charter.141 The U.S. Supreme Court's constitu-
tional interpretation was also considered an inappropriate guide, since the
U.S. Constitution contains no equivalent of section 1 of the Canadian Char-
ter. According to Justice McIntyre, the existence of section 1 suggests that
it is intended to form the only restraint on the guarantees found elsewhere in
the Charter. By contrast, the U.S. Supreme Court had developed internal
limitations on the scope of the Equal Protection Clause which could not be
imported validly into the Canadian Charter.' 42

Having rejected these constitutional reference points, Justice McIntyre
found a more appropriate source of interpretive guidance in recent Canadian
human rights jurisprudence. The four equalities in section 15(1) of the
Charter are to be enjoyed "without discrimination", with the meaning of
"discrimination" having been considered and largely settled in the context
of human rights litigation."43 Thus, it was open to the court to draw on its
earlier decisions in O'Malley and Bhinder and to recognize, in particular,

136. See generally DEPARTMENT OF JUSTICE, CANADA, EQUALITY ISSUES IN FEDERAL LAW: A Dis-
CUSSION PAPER (1985).

137. [1989] 1 S.C.R. 143.

138. Wilson J. agreed with McIntyre J. on the interpretation and application of s.15 and on the
interaction between s.15 and s. 1. Dickson C.J.C. and L'Heureux-Dub6 J. concurred with Wilson J.
Lamer J. substantially agreed with his colleagues on the meaning of s. 15 only so far as was relevant to

the appeal.
139. See Andrews, [1989] 1 S.C.R. at 170.

140. See id. at 177.
141. See id. at 170.
142. See id. at 177.
143. See id. at 173. McIntyre, J., considered that in general, principles applied under human rights

legislation would be equally applicable in considering questions of discrimination under s. 15(1) of the

Charter. Id. at 175.
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that disparate impact discrimination was unlawful under the Charter. t"
Justification for such discrimination may only be established under section
1, with the burden of proof resting on the state.' 45

Justice McIntyre's pronouncements in Andrews on the extent of sec-
tion 15 provide a clear indication of the Canadian Supreme Court's view
that the broad equality guarantees in the Charter can only be fulfilled if
disparate impact as well as disparate treatment discrimination is prohibited.
Subsequent decisions have produced splits in the Court on the correct anal-
ysis and application of section 15,146 but none of these decisions has ques-
tioned the basic principle that adverse impact discrimination is recognized
and prohibited in Canadian constitutional law. 147

In the case of Street v. Queensland Bar Association, 148 the High Court
of Australia arrived at a very similar conclusion to the Canadian Supreme
Court in Andrews. The Street case involved facts remarkably similar to
those of its Canadian counterpart. The Australian constitution is one of the
few written constitutions which does not contain a Bill of Rights. 49  It
does, however, include a limited list of guarantees of freedom and non-
discrimination. For example, section 92 prescribes absolute freedom of in-
tet'tate trade and commerce.15 0  This and other prohibitions against eco-
nomic discrimination were included in keeping with one of the aims of
Australian federation, to create a free trade zone within the country. The
only non-economic protections are section 80, which provides for jury trial
for federal indictable offences, 15

1 section 116, which guarantees religious

144. See id. at 173. McIntyre, J., described "discrimination" as:
[A] distinction, whether intentional or not but based on grounds relating to personal character-
istics of the individual or group, which has the effect of imposing burdens, obligations or
disadvantages on such individual or group not imposed upon others, or which withholds or
limits access to opportunities, benefits and advantages available to other members of society.

Id. at 174; see also Kathleen E. Mahoney, The Constitutional Law of Equality in Canada, 24 N.Y.U. J.
INT'L L. & POL. 759, 774 (1992) (noting that "[pirevailing opinion" had been that "notwithstanding the
decisions rendered under human rights legislation, Canadian Courts would likely follow the American
view that adverse-impact or unintended results are excluded from the definition of discrimination for the
purposes of constitutional law." In Andrews, however, the Supreme Court confounded this expectation).

145. See Andrews, [1989] 1 S.C.R. at 170.
146. See Egan v. Canada [1995] 2 S.C.R. 513; Miron v.Trudel [1995] 2 S.C.R. 418; Thibaudeau v.

Canada [1995] 2 S.C.R. 627.
147. But cf David M. Beatty, The Canadian Conception of Equality, 46 UNv. ToRONTO L.J. 349,

356 (1996) (arguing that the test adopted by four of the judges in Miron, Egan, and Thibaudeau would
"[e]ffectively . . . put all indirect (unintentional, effects-based) discrimination beyond the reach of the
Charter," although it does not do so explicitly).

148. (1989) 168 C.L.R. 461.
149. The Australian Constitution was drafted in the 1890s, in a prevailing legal-philosophical cli-

mate of ard positivism. Attempts in the 1970s and 1980s to amend the constitution to include more
extensive rights guarantees failed. See Hilary Charlesworth, The Australian Reluctance About Rights,
31 OSGOODE HALL L.J. 195 (1993).

150. AusTL. CONST., s.92:

On the imposition of uniform duties of customs, trade, commerce, and intercourse among the
States, whether by means of internal carriage or ocean navigation, shall be absolutely free.

151. Id. at s.80:



1998] DISPARATE IMPACT DISCRIMINATION

freedom, 52 and section 117, which provides: "A subject of the Queen, res-
ident in any State, shall not be subject in any other State to any disability or
discrimination which would not be equally applicable to him if he were a
subject of the Queen resident in such other State."

Street concerned a challenge under section 117153 to regulations in
the State of Queensland, which required that individuals seeking admission
to practice as a barrister in Queensland take up permanent residence in
Queensland and cease practicing in any other State.' 54  After the action was
filed, the regulation was amended to require that applicants for admission
have the intention of practicing principally in Queensland, and that they do
so for a one-year period of conditional admission before gaining full admis-
sion. 155 On their face, these requirements applied equally to both interstate
and Queensland residents. Earlier High Court decisions1 56 had advanced an
extremely narrow and literal construction of section 117, suggesting that
such facially neutral requirements, and certainly the amended regulation,
would not fall foul of the constitutional prohibition.' 57 This time, however,
all seven members of the Court agreed that in determining whether a partic-
ular State provision contravened section 117, it was necessary to look not
just at its form, but also at its factual impact in the circumstances.' 58

The trial on indictment of any offence against any law of the Commonwealth shall be by jury,
and every such trial shall be held in the State where the offence was committed, and if the
offence was not committed within any State the trial shall be held at such place or places as
the Parliament prescribes.

152. Id. at s.116:
The Commonwealth shall not make any law for establishing any religion, or for imposing any
religious observance, or for prohibiting the free exercise of any religion, and no religious test
shall be required as a qualification for any office or public trust under the Commonwealth.

153. An alternative argument based on s.92 was also advanced by the plaintiff, but the High Court's
decision focussed on s. 117.

154. Street v. Queensland Bar Ass'n (1989) 168 C.L.R. 461.
155. See id.
156. See generally Henry v. Boehm (1973) 128 C.L.R. 482; Davies & Jones v. Western Australia

(1904) 2 C.L.R. 29.
157. In Davies, a reduced rate of estate duty was payable by beneficiaries who were "persons bona

fide residents of and domiciled in Western Australia." Davies, (1904) 2 C.L.R. at 30-31. The High
Court held that there was no discrimination between residents of Queensland and residents of Western
Australia because the relevant discrimination was on the basis of domicile, which was not covered by
s. 117. Id. at 43. Only discrimination on the sole ground of residence in another State would be caught
by the section. Id. at 47.

In Henry, legal practitioners who were admitted to practice in another State were required to reside
continuously in South Australia for three months before they could apply for admission to practice in
that State. Henry, (1973) 128 C.L.R. at 482. A further twelve-month period of continuous residence and
conditional admission would then follow before the practitioner could receive full admission. See id. at
486. Again, the Court held that there was no discrimination within the scope of s.117. The rule did not
subject the plaintiff (a lawyer resident and admitted to practice in Victoria) to any disability or discrimi-
nation which would not equally apply to him if he were a resident in South Australia. See id. at 490.
Moreover, the period of residence in South Australia required by the rule was only a temporary one and
did not discriminate against his permanent residence in Victoria. See id.

158. See Street, 168 C.L.R. at 461, 487, 583. See generally Leslie Zines and G.J. Lindell, Form
and Substance: 'Discrimination' in Modern Constitutional Law, 21 FED L. Rev. 136 (1992).
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Clearly, both the original and amended Queensland provisions had a dispa-
rate impact on out-of-State residents, and they were ruled unconstitutional.

The decision in Street accorded with recent High Court authority
stressing substance over form in interpreting section 92.159 In addition,
some of the judges linked their view of the constitutional meaning of dis-
crimination with the concepts of discrimination employed in antidiscrimina-
tion legislation.' 6 ° Thus, like the Supreme Court of Canada, the Australian
High Court was prepared to harmonize legislative and constitutional non-
discrimination provisions, in both cases including the disparate impact the-
ory of discrimination.

2. Applications to Various Grounds of Discrimination

Antidiscrimination legislation in Canada, in the Australian states and
territories, and in New Zealand prohibits discrimination on a wide variety
of grounds, including race, ethnicity, sex, disability, age, religious belief,
and sexual orientation. The structure of the legislation is such that the con-
cept of indirect or adverse effect discrimination applies equally to all
grounds, without distinction. Thus, contrary to the United States, courts in
these jurisdictions have not had any opportunities either to restrict the appli-
cation of adverse impact discrimination to grounds covered by some stat-
utes (e.g., as the United States has in the Civil Rights Act and the ADA) or
to exclude it from others (e.g., as the United States has in the ADEA).

In Canada, the broad statutory application of adverse effect discrimina-
tion is mirrored in the Canadian Charter of Rights and Freedoms. Thus, the
concept of adverse effect discrimination may be invoked in relation to the
enumerated grounds on which discrimination is prohibited by section 15 of
the Charter, as well as to analogous grounds. 6' In Mohr v. Scoffield,'62 for
example, the plaintiff challenged the constitutionality of Alberta legislation
that restricted the right of gratuitous passengers to sue a negligent driver, on
the basis that the legislation indirectly discriminated against (inter alia)
children under the age of 14. The Alberta Court of Appeal held that there
was insufficient evidence to establish that the legislation had a dispropor-
tionate effect on this group. However, the fact that plaintiff was able to
make a claim of indirect discrimination based on age under section 15 of
the Charter 163 was not questioned.

159. See Philip Morris Ltd. v. Commissioner of Business Franchises (1989) 167 C.L.R. 399 (ad-
dressing s.90); Cole v. Whitfield (1988) 165 C.L.R. 360.

160. See Street, 168 C.L.R. at 487, 508, 566.
161. For the Supreme Court's jurisprudence on "analogous grounds", see Egan v. Canada [1995] 2

S.C.R. 513; Miron v. Trudel [1995] 2 S.C.R. 418; Thibaudeau v. Canada [1995] 2 S.C.R. 627; Law
Society of British Columbia v. Andrews [1989] 1 S.C.R. 143.

162. [1991] 84 D.L.R. 682.
163. See id. at 687; See also Brooks v. Flight West Airlines Pty. Ltd. (1994) E.O.C. 92-629

(holding by Queensland Industrial Relations Commission that termination of employee because she was
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In line with the European Court's interpretation of Article 119 of the
Treaty of Rome,"' E.E.C. member states must also incorporate the concept
of indirect discrimination into equal pay legislation. Thus, the E.C.J. has
applied indirect discrimination analysis to cases brought under the United
Kingdom Equal Pay Act 1970, for example.1 65 The use of disparate impact
in pay equity cases is discussed further below.

3. Identifying the Particular Practice that Causes the Impact

Like the Civil Rights Act of 1991, antidiscrimination laws in many
overseas jurisdictions require a plaintiff alleging adverse impact discrimina-
tion to identify the particular employment practice that causes the im-
pact.' 66 Indeed, the United Kingdom and most Australian legislation
impose the strict test that the plaintiff must have been subject to a "require-
ment or condition" that has a disproportionate impact on persons of the
plaintiffs sex, race, or other protected status. 167  Thus, the first step for a
United Kingdom or Australian plaintiff in establishing his or her case is to
identify the relevant "requirement or condition" that he or she claims has
had a discriminatory effect.

The Australian High Court has taken a purposive approach to the no-
tion of "requirement or condition", considering that "[u]pon principle and
having regard to the objects of the Act, it is clear that the words 'require-
ment or condition' should be construed broadly so as to cover any form of
qualification or prerequisite demanded by an employer of his employees. 168

Such qualification or prerequisite may be implicit rather than formally spec-
ified. Nevertheless, the court has noted that plaintiffs must "formulate the
actual requirement or condition with some precision."1 69  In practice, the
"requirement or condition" element of the statutory definition of indirect
discrimination has not proved a major hurdle to Australian plaintiffs.17 0

the least experienced and the most recent hired was unjust since it indirectly discriminated against her on
the basis of her age).

164. See supra note 62-64 and accompanying text.
165. See, e.g., Case 127/92, Enderby v. Frenchay Health Authority, 1993 E.C.R. 1-5535; Case 96/

80, Jenkins v. Kingsgate (Clothing Productions) Ltd., 1981 E.C.R. 911. But cf. North Yorkshire County
Council v. Ratcliffe [1995] 3 All E.R. 597.

166. See supra note 108 and accompanying text.
167. See Disability Discrimination Act, 1992, s.6 (Cth.); Anti-Discrimination Act, 1977, ss.7(1)(c),

24(l)(b), 39(1)(b), 49B(1)(b), 49ZG(l)(b), 49ZYA(1)(b) (N.S.W.); Anti-Discrimination Act, 1991, s. 1I
(Qld.); Equal Opportunity Act, 1984, ss.29(2)(b), 29(3)(b), 29(5)(b), 29(6)(b), 51(b), 66(b), 85(a)(b) (S.

Austl.); Sex Discrimination Act, 1975, s.l(l)(b) (U.K.) Race Relations Act, 1976, s.l(1)(b) (U.K.);
Equal Opportunity Act, 1995, s.9 (Vic.); Equal Opportunity Act, 1984, ss.8(2), 9(2), 10(2), 35A(2),
36(2), 53(2), 66A(3), 66V(3) (W. Austl.).

168. Australian Iron & Steel Pty. Ltd. v. Banovic (1989) 168 C.L.R. 165, 185; see also Waters v.
Public Transport Corporation (1991) 173 C.L.R. 349, 393-94, 406-07.

169. Banovic, 168 C.L.R. at 185; see also Waters, 173 C.L.R. at 393, 406; HUNTER, supra note 38,
at 194-201.

170. See, e.g., Australian Medical Council v. Wilson (1996) 137 A.L.R. 653, 666 (Full Fed. Ct.);
Secretary, Dep't of Foreign Affairs & Trade v. Styles (1989) 88 A.L.R. 621, 629 (Full Fed. Ct.); Com-

19981
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In the United Kingdom, on the other hand, after more than 10 years of
antidiscrimination legislation, two commentators observed that "British
courts and tribunals have frequently scuttled the indirect discrimination
claim in a sea of semantic inquiries as to the meaning of particular
words." 17 

'The notion of "requirement or condition" has been given a par-
ticularly narrow meaning, with the Court of Appeal deciding that in order to
fall within the scope of the legislation, the "requirement or condition" iden-
tified must constitute a necessary qualification or an absolute bar to selec-
tion. It is not sufficient if a criterion having an adverse impact is simply a
preferred qualification or one of a number of factors that are taken into
account in the selection process.1 72

E.E.C. law, by contrast, has developed without any requirement that
complainants identify a particular factor or practice causing a demonstrated
adverse impact, and it certainly has not required that such a factor or prac-
tice constitute an "absolute must." In Enderby v. Frenchay Health Author-
ity,173 the E.C.J. held that a prima facie case of sex discrimination exists

wherever there is statistical evidence of a significant difference in pay be-
tween predominantly male and predominantly female jobs of equal
value.' 74 The employer is then required to provide an objective justification
for the difference. 175 The plaintiff need not delineate any particular condi-
tion or criterion causing the disparity.1 76 An English Employment Appeal
Tribunal has limited the application of the Enderby decision in U.K. law,
holding that Enderby does not have the effect of relieving plaintiffs from the
need to establish the existence of a (mandatory) "requirement or condition"
in cases under the U.K. Sex Discrimination Act. 17 7 In this area there are
likely to be a number of further legal challenges aimed at harmonizing the
U.K. law with the E.E.C. position.

4. Application To Gender-Based Wage Claims

As the previous discussion makes clear, disparate impact is a well-
established element of gender-based wage claims in E.E.C. law. A series of

monwealth of Australia v. Human Rights & Equal Opportunity Comm'n (1995) E.O.C. 92-753 (Full
Fed. Ct.); Scott v Telstra Corporation Ltd. (1995) E.O.C. 92-717 (Human Rights and Equal Opportu-
nity Comm'n); Styles v. Commonwealth of Australia (1995) E.O.C. 92-706 (Human Rights & Equal
Opportunity Comm'n); Sinnappan v. State of Victoria [1994] 1 V.R. 421 (Sup. Ct. Vic.); State Electric-
ity Comm'n of Victoria v. Casey [1993] 2 V.R. 216, 222-23 (Sup. Ct. Vic.); Finance Sector Union v.
Commonwealth Bank of Australia (1997) E.O.C. para. 92-889.

171. KATHERtNE O'DoNOVAN & ERiKA SZYSZCZAK, EQUALITY AND SEX DIscRIMINATION LAW 99
(1988).

172. See Perera v. Civil Serv. Comm'n, 1983 I.C.R. 428, 435; Meer v. London Borough of Tower
Hamlets, 1988 I.R.L.R. 399.

173. Case 127/92, 1993 E.C.R. 1-5535.
174. See id. at 1-5572 to 73.
175. See id. at 1-5573.
176. See id.
177. See Bhudi v. I.M.I. Refiners Ltd., 1994 I.C.R. 307.
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decisions of the E.C.J. have interpreted the requirement of equal pay for
equal work under Article 119 of the Treaty of Rome to cover many forms
of compensation, including overtime payments,17 8 sick pay, 179 paid time off
work for industrial relations training, 80 severance payments,1 81 occupa-
tional pensions, t

18 and standard hourly rates. 1 8 3

Moreover, there is only limited scope under E.E.C. law for employers
to justify disparities in compensation between predominantly male and
predominantly female jobs of equal value. An employer usually will at-
tempt to justify the disparity by stating that it is a natural outcome of either
collective bargaining or market forces. The major decision on this point is
again the case of Enderby v. Frenchay Health Authority. In that case,
speech therapists (predominantly female) employed under the British Na-
tional Health Service were paid an annual salary significantly lower than
(majority male) clinical psychologists and pharmacists. The salaries for
each group were the product of separate negotiating structures within the
National Health Service. The plaintiff argued that the work of speech ther-
apists was of equal value to that of clinical psychologists and pharmacists.
It was accepted that there had been no intentional discrimination against
women in the course of the pay negotiations. Nevertheless, the plaintiff
argued that the outcome of the negotiations had an adverse impact on wo-
men and was not justifiable.

The E.C.J. held that the fact that rates of pay for two jobs of equal
value are arrived at by collective bargaining processes free of intentional
discrimination is not in itself sufficient justification for a disparity between
the two jobs. Where the collective bargaining processes have a disparate
impact on women, the employer must demonstrate other objective factors
justifying the pay difference. 8 4 The court considered that the shortage of
candidates for a particular job, and the need to attract them with higher
salaries, may constitute an objectively justified ground for a difference in
pay between predominantly male and predominantly female jobs. In such a

178. See Case 409/92, Stadt Lengerich v. Helmig, 1994 E.C.R. 1-5727, 1-5731.

179. See Case 171/88, Rinner-KOhn v. FWW Spezial-Gebaudereinigung, 1989 E.C.R. 2743, 2759.

180. See Case 360/90, Arbeiterwohlfahrt der Stadt Berlin e.V. v. Botel, 1992 E.C.R. 1-3589, 1-
3613.

181. See Case 33/89, Kowalska v. Freie und Hansestadt Hamburg, 1990 E.C.R. 1-2591, 1-2596.
The UK House of Lords recently referred to the E.C.J. the question of whether statutory compensation
for unjust termination also falls within the concept of "pay" in Article 119. R. v. Secretary of State for
Employment ex parte Seymour-Smith, [19971 2 All E.R. 273, 281.

182. See Case 57/93, Vroege v. NCIV Instituut voor Volkshuisvesting BV, 1994 E.C.R. 1-4541, 1-
4573-74; Case 170/84, Bilka-Kaufhaus v. Weber von Hartz, 1986 E.C.R. 1607, 1627.

183. See Case 96/80, J.P. Jenkins v. Kingsgate (Clothing Products) Ltd., 1981 E.C.R. 911, 927.

184. See Janet Kentridge, Direct and Indirect Discrimination After Enderby, PuB. L. 198, 202-03
(1994); cf Ratcliffe v. North Yorkshire County Council, [1995] 3 All E.R. 597, 604 (holding that a
reduction in wages of a female-dominated job to a "market rate", in order to compete with outside
contractors, constituted direct (intentional) sex discrimination).
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case, however, the national court must consider whether all or only some of
the difference is accounted for by this factor.

Canadian cases have also applied the concept of adverse impact in the
context of equal pay claims. In Nishimura v. Ontario Human Rights Com-
mission,185 for example, the Ontario Divisional Court rejected an argument
that the Ontario Human Rights Commission did not have jurisdiction to
entertain a sex discrimination complaint involving a claim of equal pay for
work of equal value under the Ontario Human Rights Code. The plaintiffs
were inside advertising salespersons employed by a Toronto newspaper.
Inside advertising salespersons, female-dominated positions, were paid con-
siderably less than outside advertising salespersons, which were male-domi-
nated positions. In deciding that an allegation of unequal pay for work of
equal value could constitute sex discrimination contrary to the Ontario
Human Rights Code, the court pointed out that discrimination under the
Code could be "established by conduct that either directly or indirectly,
intentionally or unintentionally, denies equal treatment to individuals on the
basis of a prohibited ground. ,,'8 The court rejected the employer's
invitation to adopt principles from American case-law1 87 and instead relied
upon Canadian Supreme Court decisions concerning adverse effects dis-
crimination, such as Andrews v. Law Society of British Columbia and
O'Malley v. Simpsons-Sears Ltd. 88

Finally, in Re Manitoba Council of Health Care Unions and Bethesda
Hospital,'89 the Manitoba Court of Queen's Bench held that a statute
designed to remedy pay inequity, but which did so incompletely, had an
adverse impact on female employees and thereby contravened section 15 of
the Canadian Charter of Rights and Freedoms. The Manitoba Pay Equity
Act required employers to provide equal pay to female employees for work
of equal value, but limited the wage adjustments an employer was obliged
to make to no more than four annual pay increases, each a maximum of one
percent of the previous year's payroll. As a result of these limits, female
employees in the health care sector were left with a continuing wage gap
after all statutory adjustments had been made. The restrictions were held to
be unconstitutional, since they sanctioned "continued discrimination against
persons performing women's work, who, by definition, are for the most part
women."' 90 This case demonstrates that gender-based wage claims in Can-
ada may draw upon the concept of adverse impact, not just at the statutory
level but also at the constitutional level.

185. (1989) 62 D.L.R. 4th 552, 559.

186. Id. at 556.

187. See id. at 560.

188. See id. at 558; see also supra notes 52 and 135 and accompanying text.

189. (1992) 88 D.L.R. 4th 60.

190. Id. at 67-68.
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5. Application to Seniority Systems

The United States Supreme Court's broadly fashioned exception for
seniority systems is not reflected in the legislation or practice of other coun-
tries. Cases in the U.K., New Zealand, Canada, and Australia demonstrate
that seniority systems which perpetuate the effects of past discrimination
are open to challenge under disparate impact theory.

The major U.K. case concerning a seniority system is Steel v. Union of
Post Office Workers.19 Women postal workers in the U.K. were denied
permanent employment status until 1975, when the U.K. Sex Discrimina-
tion Act came into force. Women's seniority was then deemed to run from
their date of permanent appointment, rather than their date of original em-
ployment. Some postal walks were allotted on the basis of seniority, and in
bidding for one walk, a woman who had been employed since 1961 lost out
to a man who was much younger than her, but who had greater employment
seniority, having gained permanency in 1973. The Post Office conceded
that its seniority requirement had a disparate impact on women employees,
and the Employment Appeal Tribunal found that this was unjustified indi-
rect discrimination contrary to the Sex Discrimination Act.

In New Zealand, Air New Zealand, discussed earlier, 92 concerned a
seniority system which also placed women flight attendants employed prior
to 1975 at a disadvantage compared to their male peers. Before that date,
the airline had operated separate rankings and career structures for male and
female flight attendants. These rankings were merged between 1975 and
1979, by a process which significantly retarded women's seniority status
within the new rankings. The airline continued to base its system of promo-
tion between ranks on seniority within ranks. Thus, the criteria for promo-
tion had a disparate impact on women flight attendants employed pre-1975.
This practice was held to be unlawful employment discrimination under the
then New Zealand Human Rights Act. As a part of the remedies awarded to
the plaintiffs, they were accorded their rightful places on the seniority lad-
der over the objections of co-workers who would lose rank as a result. The
Equal Opportunities Tribunal noted that those aggrieved by the new ar-
rangements "have enjoyed their current seniority position precisely because
the [plaintiffs] have suffered unfair disadvantage." '93

One of the leading Australian indirect discrimination cases, and one of
only two indirect discrimination cases to have reached the High Court of
Australia, Australian Iron & Steel Pty. Ltd. v. Banovic,194 revolved around
the use of a seniority system to determine layoffs. Australian Iron & Steel

191. 1978 I.C.R. 181.
192. See supra notes 44-46 and accompanying text.
193. Proceedings Commissioner v. Air New Zealand, (1989) E.O.C. 77,574, 77,576.

194. (1989) 168 C.L.R. 165, aff'g Najdovska v. Australian Iron & Steel Pty Ltd (1985) E.O.C.
92-140; Najdovska v. Australian Iron & Steel Pty Ltd (1986) E.O.C. 92-176 (decision on damages).
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is a subsidiary of B.H.P., Australia's largest company. For many years, its
steelworks at Port Kembla in New South Wales had virtually refused to
employ women, leaving them languishing on waiting lists for years while
men were generally employed within a few weeks of application. As a re-
sult of a series of sex discrimination complaints, a number of women were
hired in 1981. Towards the end of 1982, the company announced a pro-
gram of layoffs on the basis of "last hired, first fired." Many of the women
recently hired were now laid off because of their low seniority. The men
who had applied for employment at the same time as the women retained
their positions because they had sufficient seniority to resist retrenchment.
The High Court agreed with the decision of the tribunal at first instance that
the "last hired, first fired" criterion had a disparate impact on women em-
ployees and was unreasonable precisely because it operated to perpetuate
the effects of the company's past discrimination against women. The plain-
tiffs were awarded constructive seniority for future purposes and a collec-
tive sum of damages in excess of $A1 million.' 95

Seniority systems that have a disparate impact on protected groups of
employees are open to challenge in these jurisdictions whether the disparate
impact arises as a result of past discrimination or current conditions. In the
Canadian case of Re Golden Manor Home for the Aged and Ontario

Nurses' Association,19 6 for example, the plaintiff was a part-time nurse em-
ployed under a collective agreement which provided that part-time employ-
ees accumulated seniority according to hours worked. Due to a handicap
suffered as a result of two motor vehicle accidents, the plaintiff was unable
to work for a considerable period and, as a result, was unable to accrue
seniority. Because it had an adverse impact on the basis of the plaintiff's
handicap, the seniority provision of the collective agreement was held to
constitute "constructive discrimination" against the plaintiff under the Onta-
rio Human Rights Code.197 The employer was ordered to accommodate the
plaintiff by crediting her with the seniority she would have accumulated but
for her involuntary absences from work. Hence, in this situation the senior-
ity system was modified to accommodate the handicap of a single em-
ployee, rather than being extensively revised due to its disparate impact on
a large class of employees.

195. See Najdovska v. Australian Iron & Steel Pty Ltd (1986) E.O.C. 92-176 (decision on dam-

ages), modified by Australian Iron & Steel v. Najdovska (1988) 12 N.S.W. L. R. 587.
196. (1996) 53 L.A.C. 4th 353.
197. See supra note 53.
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IV.
DISPARATE IMPACT THEORY: AMERICAN "FOLLY" OR

INGENUITY?

A. American Criticism of Griggs

The United States Supreme Court's 1971 decision in Griggs encoun-
tered immediate criticism, primarily on the grounds that it did violence to
the legislative history of the Civil Right Act of 1964. Professor Gold char-
acterized the decision as such a departure from legislative intent as to be
"folly, ' 98 and Professor Epstein described Griggs as a perversion of both
the language and the legislative history of the Act.199 Professor Maltz has
characterized the Griggs decision as an example of the influence of in-
dependent, court-made policy judgments in statutory interpretation. 200

Most recently, Professor Moreno has attacked Griggs as the product of un-
due deference to the extravagant interpretation of the EEOC "which had
abandoned its statutory mandate of conciliation, and adopted an advocacy
role in a series of amicus briefs on behalf of individuals or the Justice
Department. "201

These arguments based on statutory interpretation are largely moot
now that Congress has expressly endorsed disparate impact analysis in the
Civil Rights Act of 1991. This recent statute was enacted in direct response
to a series of Supreme Court decisions, notably including Wards Cove
Packing Co. v. Atonio, which limited the application of disparate impact
analysis and altered the burdens of proof in such cases so as to make it more
difficult for plaintiffs to prevail.2 °2 Despite this new and unequivocal basis
for legislative approval of the concept, the criticism of Griggs as a historical
perversion of statutory intention persists.2 °3

More importantly, the critics have never rested their arguments against
Griggs solely on the basis of statutory interpretation. A more fundamental
objection to the concept of disparate impact discrimination is that employ-
ers are not free to use the selection devices of their choice. Professor Ep-
stein challenges the entire premise of all antidiscrimination law as an
interference with freedom of contract, and he has particularly harsh words
for disparate impact theory:

The main problem here is that the employment discrimination laws have
made the question of whether tests may be used into a collective decision
instead of a firm decision. But if the statute (or even the disparate impact
doctrine) were wholly repealed, then each individual firm could decide
whether to use the tests and how to interpret the results. If the tests are

198. Gold, supra note 8, at 587-88.
199. EpsTEIN, supra note 6, at 197.
200. Maltz, supra note 12.
201. MORENO, supra note 5, at 271.

202. 490 U.S. 642, 656-61 (1989).
203. See generally Maltz, supra note 12.
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worthless in some settings, they will be abandoned regardless of their osten-
sible appeal .... The debate over testing and disparate impact again illus-
trates the central insight regarding Title VII: the question of who decides is
in the long run more important than the question of what will be decided. 2°

The theme of governmental interference with freedom to test is also
central to the argument propounded by Herrnstein and Murray in The Bell
Curve.20 5 Herrnstein, a psychologist, and Murray, a political scientist, at-
tack Griggs on the grounds that it interferes with testing applicants for intel-
ligence, which they cite as the single greatest predictor of job performance.
There are numerous legal inaccuracies in their account of Griggs, as well as
the inexplicable failure of psychologist Herrnstein to acknowledge that the
legal standards adopted for measuring the ability of a test to predict job
performance were derived from the American Psychological Association's
guidelines for employee testing.2"6 Taking their argument as a whole, how-
ever, it is noteworthy that Herrnstein and Murray attack disparate impact
analysis from a different angle than Epstein, but concur in the result. They
agree that disparate impact theory is adversely affecting free enterprise and
should be abandoned.

Most recently, some legal scholars have renewed the attack on Griggs
because of its perceived connection with quota hiring and with affirmative
action. Professor Pilon °7 complains that the effect of Griggs has been to
force "most employers" to hire "by the numbers" to avoid the costs and
uncertainty of potentially endless litigation. He bases his comments on
statements made at Congressional hearings prior to the passage of the Civil
Rights Act of 1991.208 Professor Browne similarly argues that "[a]ny the-
ory of discrimination that relies for its proof on statistical disparities" inevi-
tably has the practical effect of imposing "pressures on employers to engage
in affirmative action in order to avoid the statistical disparities that they
otherwise would be called upon to defend."2"

The incongruity between the favorable international reception of the
disparate impact concept and the persistent internal criticism of the Ameri-
can innovation is perplexing. Although the critics could be correct in their
assessment that the doctrine hurts business, the comparative law evidence
suggests that other nations have not found this argument to be persuasive.
Moreover, there is no similar outcry abroad about the inevitable quota pres-
sure produced by a theory of discrimination that relies on statistical
disparities.

204. EPSTEIN, supra note 6, at 241.
205. See supra note 7.
206. See the Supreme Court's discussion of the role of the American Psychological Association's

Guidelines in Albemarle Paper Co. v. Moody, 422 U.S. 405, 430-31 (1975).

207. Pilon, supra note 13.
208. Id. at 785.
209. Browne, supra note 13, at 383; see also MoiocNo, supra note 5, at 280.
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It is also noteworthy that the application of the disparate impact theory
in the United States is far more restrictive than it is elsewhere. Many of the
major decisions cited here as adopting and applying the disparate impact
concept in other jurisdictions involve applications that are not permissible
under disparate impact analysis in the United States. American law does
not apply the effects test to seniority systems, to comparable worth wage
claims, or to any claim based upon Constitutional rights. Why is this Amer-
ican innovation flourishing abroad and floundering at home?

B. Testing, Race, and Disparate Impact

The key to this incongruity between international acceptance and
American resistance to its own innovation, we would argue, is related to
American sensitivity to testing and racial issues. The primary focus of the
American critics is on the use of disparate impact theory in testing situa-
tions. It is curious that very few testing cases have arisen in any of the
jurisdictions in question other than the United States, and there has been
little focus on them in particular. °10 In contrast, the use of aptitude tests in
employment was immediately the subject of litigation under Title VII and
the racial issues surrounding those tests have been the subject of on-going
public controversy.2"'

The difference can be attributed to the greater American interest in
testing issues. Notably, one of the rare examples of a disparate impact test-
ing case in Canada produced a controversy in the United States but not,
apparently, in Canada. In an unreported Canadian case, female plaintiffs
challenged a test used by a municipality because it disproportionately ex-
cluded women. The case was described in an Ottawa law journal article
that broadly surveyed developments in human rights law, but otherwise this
unreported case was not treated as a particularly significant one in its coun-

210. Testing has apparently been the subject of only two Canadian and two Australian reported
disparate impact cases. The Canadian case of Action Travail des Femmes v. Canadian National Rail-
way, [1987] 1 S.C.R. 1114, involved a number of practices that were found indirectly to discriminate
against women, including unvalidated mechanical aptitude tests and testing for higher trade qualifica-
tions than required for entry level positions. The tribunal's orders included that C.N.R. do the follow-
ing: cease the use of particular tests and requirements for job applicants; advertise all positions widely;
change reception and interview practices; implement measures to eliminate all forms of sexual harass-
ment and discrimination from the workplace; hire at least one woman in every four blue-collar positions
filled until the proportion of women in blue-collar jobs in C.N.R.'s workforce matched their proportion
in such jobs in the regional labor market; and submit specified employment data to the tribunal during
the special hiring period so it could monitor the company's performance.

The second Canadian case, Re Municipality of Metro. Toronto and Canadian Union of Pub. Em-
ployees Local 79, (1994) 42 L.A.C. 4th 370, concerned an employee grievance regarding the format of a
written examination. The claim was rejected by the Court with one judge dissenting.

The two Australian cases concerned testing of overseas-trained professionals as a pre-requisite for
gaining registration in Australia. In both cases the plaintiffs were unsuccessful. Ebber v. Human Rights
and Equal Opportunity Comm'n (1995) 129 A.L.R. 455 (Fed. Ct.); Australian Medical Council v. Wil-
son (1996) 137 A.L.R. 653 (Full Fed. Ct.).

211. See supra notes 24-29 and accompanying text.

19981



146 BERKELEY JOURNAL OF EMPLOYMENT & LABOR LAW [Vol. 19:108

try of origin."' However, it sparked interest among some American schol-
ars. Indeed, an American statistical journal published an article singling out
the case as an example of a judicial misuse of statistical evidence concern-
ing the impact of tests.2" 3

The combination of American interest in testing issues and American
sensitivity to racial issues makes aptitude testing an explosive topic.2 14 The
use of disparate impact theory to attack the racial effect of such testing for
employment has created controversy for the concept in the United States,
ever since the Supreme Court used the theory in precisely that context in
Griggs. One can only speculate whether the controversy surrounding
Griggs would have been as great if the racial effect of testing had not been
involved. Critics have not focused, for example, on the use of disparate
impact analysis to attack an unjustified height requirement. This aspect of
the Supreme Court's decision in Dothard v. Rawlinson,2 5 decided shortly
after Griggs, has gone largely unnoticed. To many people it seems inher-
ently sensible that an employer should not be able to use such a device with
an exclusionary effect on the basis of gender and national origin unless the
restriction is job-related. If a pilot needs to be at least 5'5" tall to reach all
the controls in an airplane, for example, an employer should not arbitrarily
set a height minimum at 5'7".216 This kind of case has never attracted
much attention, although it invades the employer's prerogative like any
other application of disparate impact theory.

American law might have developed very differently if the introduc-
tion of disparate impact analysis in Griggs had not involved testing. If this
racially explosive topic had not become so strongly associated with the con-
cept of unintentional but unjustified exclusion, then courts might have been
more receptive in subsequent cases to applying disparate impact theory to
seniority,2 1 7 comparable worth, 2 18 and other issues. 219 Instead, the history
of the concept since the earliest cases has been one of confinement and
retrenchment.22 ° One can only wonder whether a disassociation of the con-
cept from racial issues in testing would have made the American experience

212. Russell G. Juriansz, Recent Developments in Canadian Law: Anti Discrimination Law Part 11,
OTrAWA L. REV. 667, 686-92 (1987).

213. Joseph Gastwirth et al., How a Court Accepted an Impossible Explanation, 48 THE Am. STAT-
IsTcLIAN 313, 314 (1994).

214. See generally TIH BELL CURVE DEBATE: HISTORY, DocuMENTs, OPIMIONS (Russell Jacoby &

Naomi Glauberman eds., 1995).
215. 433 U.S. 321, 328-29 (1977). For further discussion of Dothard, see supra note 25 and ac-

companying text.
216. See Boyd v. Ozark Air Lines, Inc., 419 F.Supp. 1061, 1064-65 (E.D.Mo. 1976) (airline's 5'7"

minimum for pilots unjustified when only 5'5" minimum needed for safe operation of the aircraft),
aff'd, 568 F.2d 50, 52 (8th Cir. 1977).

217. See supra notes 121-31 and accompanying text.
218. See supra notes 113-20 and accompanying text.
219. See supra notes 132-33 and accompanying text.
220. See supra notes 76-86 and accompanying text.
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with disparate impact analysis more similar to that of other countries that
followed the American lead and then surpassed the originator in
application.

History could easily have taken this different course because Griggs
presented the Court with a variety of interpretative options. Notably, the
Court could have endorsed the disparate impact theory of discrimination,
but applied it only to the education requirement and not to the testing re-
quirement.221  This result was plausible under the Act because Section
703(h) exempts employers from liability for the use of a "professionally
developed ability test" provided that the test is not "designed, intended or
used" to discriminate on prohibited grounds.222 The Justices in Griggs
noted that the necessity of resolving the meaning of this provision affected
only the employer's test requirement and not the diploma requirement.223

Their unanimous opinion considered the ambiguous legislative history and
concluded that a test that is not demonstrably job-related is not exempted by
this provision if the test had an adverse impact.224

Critics have assailed the Court for interpreting the testing proviso in
Griggs to have no practical effect. A contrary ruling, exempting any bona
fide test that was professionally developed and adopted by the employer,
would have focused Title VII litigation on the employer's state of mind in
adopting tests. Only invidious uses would then be forbidden. Professor
Epstein has expressed confidence that the self-interest of employers would
lead them only to use tests that serve well the purpose of increasing produc-
tivity, and the testing proviso is arguably consistent with this kind of
confidence.225

Because Griggs did not exempt all professionally developed tests,
there followed extensive litigation over the meaning of "business neces-
sity." The immediate post-Griggs litigation brought to light interesting ex-
amples of employers using selection criteria that, although professionally
developed, were not professionally applied to particular work situations.
Cases contain examples of employers using tests without first examining
their validity, applying them irrationally, and continuing their use without
regard to productivity.226 In one case,227 for example, the defendant's own

221. See generally supra note 24 and accompanying text.
222. 42 U.S.C.A. § 2000e-2(h).
223. See Griggs v. Duke Power Co., 401 U.S. 424, 433 n. 8.
224. See id. at 429-31.
225. Professor Epstein argues that professionally developed tests "tested ... skills that are doubt-

less related in some positive way to success on the job." EPsTEtN, supra note 8, at 214. This passage is
criticized in George Rutherglen, Abolition in a Different Voice, 78 VA. L. REv. 1463, 1478 (1992) (book
review) (describing Professor Epstein as expressing "Panglossian optimism: whatever occurs in a com-
petitive market is right").

226. See, e.g., Albemarle Paper Co. v. Moody, 422 U.S. 405, 428 (1975) (no studying of test

effectiveness before litigation; retaining incumbents who could not pass tests; continued use of diploma
requirement after company determined it did not improve the quality of the work force); NAACP v.
Beecher, 504 F.2d 1017, 1022-23 (lst Cir. 1974) (test, written by untrained civil service examiner with-
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expert witness admitted that the employer was improperly using a test
which, for one job category, was negatively related to productivity even
though the employer used the test as a positive predictor instead." 8 The
employer's use of the test thus not only excluded otherwise qualified minor-
ity applicants, but it also excluded white applicants who were more quali-
fied than the other whites who were hired. Such conduct is like a race horse
owner knowing that weight has something to do with the effectiveness of a
jockey, but nonetheless choosing the heaviest prospects instead of the light-
est ones. If one has confidence in the rationality of the market, then this
owner's race horses will always lose, unless there is some strong social
reason why all owners exclude the light jockeys. Like the ultimate integra-
tion of baseball, 229 rationality probably will prevail sooner or later.

The question remains whether the law should protect the light jockeys
who are waiting for market rationality.230 The answer obviously depends
upon the social context. Like the left-handed workers tested unnecessarily
for right-handed dexterity,23' the light jockeys may or may not need or de-
serve the protection of the law from this kind of unfair exclusion. 23 2 Simi-
larly, the employer who ignorantly uses a test as a positive indicator instead
of a negative one unfairly excludes more qualified applicants of all races.
Requiring tests to be job related benefits all qualified individuals; the only
question is which groups deserve the protection of the law by allowing
them to challenge unintentional, but unfair, exclusions. Once these groups
are chosen, the only legal tool that allows an attack on unjustified exclu-
sions of this type is disparate impact analysis.2 33

This discussion has focused upon the unwitting use of tests that do not
predict job performance, but the application of disparate impact discrimina-
tion can also be a means of probing the employer's state of mind in select-

out professional assistance, contained questions unrelated both to job and general intelligence); United
States v. Georgia Power Co. 474 F.2d 906, 912 (5th Cir. 1973) (undertaking study of validation only for
litigation; legitimate use of test results not related to employer's use); Vulcan Soc'y v. Civil Serv.
Comm'n, 490 F.2d 387, 396 (2d Cir. 1973) (current events section added to firefighters exam only on
basis of chief's idea); United States v. Jacksonville Terminal Co., 451 F.2d 418, 456 (5th Cir. 1971)
(undertaking study of validation for litigation; unexplained exemption of one group of employees from
taking test for promotion); Young v. Edgcomb Steel Co., 363 F. Supp. 961, 965 (M.D.N.C. 1973)
(general aptitude test added for first time in selecting workforce on idea of a manager who wanted "an
additional factor" for hiring and who instituted test without consulting anyone knowledgeable about test
selection or administration), affd in pertinent part, 499 F.2d 97 (4th Cir. 1974).

227. See U.S. v. Georgia Power Co., 474 F.2d 906 (5th Cir. 1973).

228. Id. at 913.
229. The Negro Leagues contained many superb players who were excluded from the white profes-

sional league until the Dodgers signed Jackie Robinson in 1947.
230. Compare the decades that it took to integrate professional baseball.

231. See supra note 30 and accompanying text.

232. See generally Donohue, supra note 15.
233. See generally Elaine W. Shoben, Probing the Discriminatory Effects of Employee Selection

Procedures with Disparate Impact Analysis Under Title VII, 56 TEX. L. REv. 1 (1977).
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ing exclusionary devices.234 In one unusual case235 there was direct
evidence that an employer adjusted a height requirement for the purpose of
excluding a number of women applicants, but generally the employer's
state of mind must be probed indirectly.236 There were a remarkable
number of prominent early cases in which the adoption and implementation
of tests followed closely upon the end of legal segregation and produced the
result of preserving the best jobs for white workers.237 In virtually all of
these cases, the judge as trier of fact did not find the racial effect was inten-
tional. Observers of these cases might easily conclude that tests were not
always neutral and that rational tools selected by employers were motivated
only by productivity-that proof of any other motivation was exceptionally
difficult.

Whatever one's belief about why an employer might select a device
that unjustifiably excludes certain applicants, disparate impact analysis pro-
vides a valuable tool for analyzing whether exclusion exists and whether it
is justified, without regard to the employer's motive. The paucity of cases
involving a finding that an employer intentionally used a device to exclude
suggests that there would be virtually no successful cases challenging em-
ployment devices if plaintiffs must prove motive. For instance, an airline
would have no incentive to consider whether its height requirement for pi-
lots was justified as long as there are ample numbers of tall qualified pilot
applicants. When the law requires proof of the intentional exclusion of ap-
plicants on the basis of a prohibited dimension, then the airline would lack
an incentive to care about the disproportionate exclusion of short qualified
pilots even if that group includes more women and ethnic minorities. Dis-
parate impact analysis provides that incentive.

C. Disparate Impact and Affirmative Action

American acceptance of disparate impact analysis has suffered not
only from its association with racial issues in testing but also from an asso-
ciation with affirmative action. Although this theory of discriminatory ex-
clusion does not necessarily lead to affirmative action, commentators have

234. See Rutherglen, supra note 16, at 1299 (disparate impact analysis necessary to avoid pretex-
tual uses of tests).

235. See Vanguard Justice Soc'y, Inc. v. Hughes, 471 F. Supp. 670 (D. Md. 1979). In this case
there was testimony that the police chief determined the minimum height requirement by seeing how
many of the female applicants would qualify at each level. Id. at 711.

236. See generally Elaine W. Shoben, The Use of Statistics to Prove Intentional Employment Dis-
crimination, 46 LAw & CoNTEMp. PROBS. 211 (1983).

237. The facts of Griggs reveal that the company introduced the testing requirement on July 2,
1965, the effective date of Title VII. Griggs v. Duke Power Co., 401 U.S. 424, 427. The district court
had found that the company did not introduce the testing requirement for the invidious purpose of
preserving the segregated work force. 292 F. Supp. 243, 251 (M.D.N.C. 1968), rev'd, 401 U.S. 424
(1971).
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often associated the two concepts. 23
' The unfortunate blurring of issues has

caused many critics of affirmative action to reject disparate impact discrimi-
nation as well.

The reason for this coupling of concepts again relates to testing. Pub-
lic differences in perceptions about the use of testing in the workplace have
played out most notably in the context of affirmative action. Those people
who believe that tests have served as tools of conscious or unconscious
racism tend to support affirmative action as necessary to overcome that ef-
fect, 2 39 and those people who believe that tests are necessary and legitimate
tools for selection by merit typically find that affirmative action undermines
legitimate employer interests in selecting productive workers.240 Because
of this association between the adverse effect of tests and affirmative action,
the controversy over affirmative action indirectly creates a controversy over
the use of disparate impact as a theory of discrimination, particularly in the
testing context.241

The Supreme Court attempted to uncouple this association between
affirmative action and disparate effect of tests in a 1982 opinion Connecti-
cut v. Teal.2 42 In Teal, the Court held that an employer would not be ex-
cused from the necessity of defending an exclusionary test, even when the
work force reflects the racial composition of the relevant labor pool.24 3 The
state employer in this case had a large pool of employees who were eligible
for promotion to supervisor. They were given a test which disproportion-
ately excluded African American applicants. 2 4 Rather than validating the
test or replacing it, the employer attempted to eliminate the exclusionary
effect through a process which the Court described as an affirmative action
program.245 The result was that the new supervisors reflected the racial
composition of the applicants. The Court held that a favorable "bottom
line" is not a defense.246 Unless the test was valid, there were individuals
who were unfairly excluded by it. It was not sufficient that other members

238. See generally supra notes 5-7.

239. Michael Selmi, Testing for Equality: Merit, Efficiency, and the Affirmative Action Debate, 42

UCLA L. REV. 1251, 1253 (1995) (explanation of the connection between the adverse effects of tests

and unconscious discrimination from a law and economics perspective); Richard Delgado, Rodrigo's

Tenth Chronicle: Merit and Affirmative Action, 83 GEO. L.J. 1711 (1995) (standards for hiring law

school professors).

240. See generally BARBARA R. BERGMANN, IN DEFENSE OF AFFIRMATIVE ACTION (1996) (review-
ing debate over economic effects of affirmative action).

241. But cf., RicHARD D. KAHLENBERG, THE REMEDY: CLASS, RACE, AND AFFIRMATIVE ACTION

148 (1996); Browne, supra note 13.

242. 457 U.S. 440 (1982).

243. See id. at 452-53.

244. See id. at 443.

245. See id. at 444.

246. See id. at 442.
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of the same racial group were advantaged by the use of an affirmative ac-
tion plan to make acceptable bottom line numbers.2"7

The Court's effort to separate the two concepts by rejecting the bottom
line defense has not disassociated disparate impact analysis from affirma-
tive action for the critics of affirmative action. It is widely believed that
disparate impact analysis results in the surreptitious use of quotas.
Although a similar complaint has not arisen in other jurisdictions that en-
dorse disparate impact discrimination, there is a strong American belief in
the causal connection. 2 8  Griggs, representing disparate impact analysis,
thus remains a principle feature in the arguments both of those who oppose
the pressure for quota hiring 249 and of those who do not find preferences
abhorrent.250

The rhetoric of "equality of opportunity" versus "equality of result"
which has been used to attack affirmative action also appears to undermine
acceptance of disparate impact discrimination. Although some scholars
correctly perceive that the two are completely distinguishable,2  others find
that difference to be blurred. "Equality of result" implies quotas without
regard to merit, whereas the disparate effect of a tool of opportunity is dis-
criminatory only if the use of the tool cannot be justified as a predictor of
performance. Merit is the very key to the claim of discrimination in a dis-
parate impact case. Therefore, there is no apparent reason why both sides
of the affirmative action debate should not accept the disparate impact the-
ory of discrimination. 2  Its acceptance abroad, in the absence of the af-
firmative action debate, should cause Americans to appreciate disparate
impact discrimination as a separate and useful concept of discrimination.
Regardless of the outcome of the affirmative action debate,253 disparate im-
pact analysis is a useful concept that should not be lost.

247. See id.

248. See supra notes 5-7.

249. See, e.g., Browne, supra note 13, at 383.

250. See, e.g., Kahlenberg, supra note 242, at 83 (advocating class-based preferences).

251. Daniel A. Farber, The Outmoded Debate Over Affirmative Action, 82 CAL. L. REv. 893, 919
(1994) (revision of job qualifications occasioned by Griggs is a superior remedy to affirmative action
since it avoids any implication that African Americans are obtaining jobs despite deficient qualifica-
tions); Ramona L. Paetzold and Steven L. Willborn, Deconstructing Disparate Impact: A View of the
Model Through New Lenses, 74 N.C. L. REv. 325, 327-28 (1996) (disparate impact model is not com-
pletely consistent with either the equal achievement or equal treatment conception of equality).

252. Compare Robert D. Alt, Toward Equal Protection: A Review of Affirmative Action, 36 WASH-
BuRN L.J. 179, 193 n.91 (1997) (anti-affirmative action article that cites Griggs as consistent with the
notion that qualification should be the basis for employment selection, but criticizes the implementation
of disparate impact theory as destroying merit-based hiring), with Deborah A. Ballam, Affirmative Ac-
tion: Purveyor of Preferential Treatment or Guarantor of Equal Opportunity? A Call for a "Revision-

ing" of Affirmative Action, 18 BERKELEY J. OF EMp. & LAB. L., 1, 10 (1997) (pro-affirmative action
article that approves of the result in Griggs but criticizes its neutrality standard).

253. Professor Farber argues that there is not likely to be an "outcome" to the affirmative action
debate. He notes that "major changes in the level of affirmative action are unlikely, and that in any
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V.
CONCLUSION

Griggs v. Duke Power Co. was a landmark decision from the United
States Supreme Court because it recognized that barriers to equal employ-
ment opportunity for minority groups and women need not be overt or in-
tentional. Policies, practices, and procedures that appear neutral on their
face may nonetheless have an unjustifiably exclusionary effect on protected
groups. Devices that are developed with only a dominant group in mind are
likely to have an exclusionary effect on 'other' groups who do not share the
characteristics of the dominant group. Thus, facially neutral practices, far
from being immunized from scrutiny, should be subject to examination for
possible disparate effects. Only in this way will antidiscrimination legisla-
tion be able to tackle the full range of discrimination that exists. This point
has not been lost on other Western legal systems, in the context of their
antidiscrimination statutes, and beyond. The comparative law perspective
sheds light on the American debate on the legitimacy of the disparate im-
pact theory of discrimination. This perspective reveals that if the United
States is out of step with respect to disparate impact, it is not aberrant in the
way that its critics have suggested. The American interpretation and appli-
cation of the theory are more restrictive than those of other nations.

Unlike many other western democracies, the United States has not as-
sumed international obligations to eliminate disparate impact discrimina-
tion. Neither has the concept of disparate impact been imported into
constitutional interpretation. While the Supreme Court has retreated from
much of its earlier disparate impact doctrine, an impressive array of foreign
and international legal institutions have concluded that Griggs was not
folly. Disparate impact theory is widely accepted as an essential element in
giving substance to statutory, constitutional, and international promises of
equality.

event, affirmative action has reached the limit of its ability to address our racial problems." Farber,
supra note 252, at 894.


