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Over the past three decades, populations of marine mammals have
mysteriously disappeared from the North Pacific, leaving almost no trace
and few clues as to the cause. Populations of sea otters, Steller sea lions,
northern fur seals, and harbor seals have all plummeted, and although
scientists have posited a number of possible explanations for the decline,
no smoking gun has emerged. A relatively new theory, however, may solve
the mystery. Deprived of food from great whales-which were severely
depleted by overhunting in the 1950s and 1960s-killer whales may have
turned to less desirable prey such as sea otters and Steller sea lions, thereby
driving down their populations. This cascading ecosystem collapse
occurred in the midst of a complex legal regime designed to protect North
Pacific ecosystems. The killer whale hypothesis, if true, exposes this legal
regime as a series of mere stop-gap measures ill-fitted to the ecological
realities of the North Pacific.
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INTRODUCTION

The frigid waters of the North Pacific Ocean present a remarkable
paradox in environmental law and management. Remote from significant
human settlements, the area has been relatively untouched by heavy
industry and has enjoyed some degree of environmental protection for
almost two centuries. Nevertheless, the Gulf of Alaska and Bering Sea
are currently experiencing a catastrophic ecological collapse unforeseen
by scientists and still in many ways undiagnosed. Many of the species that
thrived there as little as twenty years ago are now scarce, particularly
marine mammals whose populations have crashed from historic levels. If
correct, a new theory to explain the declines-increased predation by
killer whales-links the present-day collapse with management failures of
the distant past.

The ecological collapse in the North Pacific has occurred in the midst
of a bewildering array of international treaties and domestic laws that
seeks to conserve its living resources. But like much of the legal
infrastructure that governs the American and global environment, these
various legal regimes are limited in critical ways. First, they tend to
address only single species living within discrete areas that more likely
correspond to political boundaries than to ecosystems. Second, even
these limited attempts at management often occur only once a species is
critically endangered and can no longer fulfill its role in the ecosystem,
sometimes leading to a collapse of the entire ecosystem itself. Third, on
the international level, agreements have tended to concentrate not on
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how to best manage wildlife stocks, but on which country has the right to
exploit them. Finally, the management regime in the North Pacific has
little ability to deal with scientific uncertainty, paralyzing the system of
environmental protections and allowing populations that are collapsing
for only vaguely understood reasons to continue their descent.

Part I of this paper briefly sketches the outlines of the North Pacific
environment and provides a broad overview of the myriad ways in which
humans have sought to both exploit and protect its natural bounty. Part II
presents in greater detail the early history of Russian and American
exploitation of whales, fur seals, and sea otters in the North Pacific, as
well as the mechanisms established to stave off total extinction of these
commercially valuable species. Part III traces the sequential decline of
various marine mammal species and presents a recent scientific
theory-the killer whale hypothesis-that links this modern ecological
reality to past exploitation.

Part IV examines the various legal regimes that have been
implemented in the North Pacific to regulate the exploitation of wildlife,
including both U.S. laws and international treaties. Part V examines the
perpetual shortcomings of these legal regimes, which have not only failed
to prevent the collapse of marine mammal populations in the North
Pacific but which also seem inadequate to remedy it. It concludes that by
focusing on protecting individual species or discrete areas from
overhunting, the legal regimes have failed to account for the cascading
effects of multiple species across multiple ecosystems. With a crisis that
spans thousands of nautical miles, dozens of complex ecosystems, and
decades in time, narrowly focused legal regimes can do little to stem the
tide of ecological collapse.

1. ECOLOGY AND ENVIRONMENTAL PROTECTION IN THE NORTH PACIFIC

The North Pacific Ocean covers more than 26 million square
kilometers, stretching from thirty degrees north latitude in the south to
the Bering Strait in the north.' The North Pacific spawns a number of
marginal seas, including the East China Sea, the Yellow Sea, the Sea of
Japan, the Sea of Okhotsk, the Bering Sea, and the Gulf of Alaska.2 The
Aleutian Islands, the longest archipelago of small islands in the world at
1100 miles, create a neat dividing line between the Gulf of Alaska and the

1. See National Oceanic and Atmospheric Administration, North Pacific Ocean Theme

Page: PISCES Defined North Pacific Ocean Sub-Regions, http://www.pmel.noaa.gov/np/pages/
subregions/index.html (last visited Sept. 17, 2005).

2. See National Oceanic and Atmospheric Administration, North Pacific Ocean Theme
Page: NPO & Seas, http://www.pmel.noaa.gov/np/pages/seas/index.html (last visited Sept. 17,

2005). This paper will focus largely on marine mammals in the Bering Sea, the Aleutian Islands,
and the Gulf of Alaska.
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Bering Sea.3 Seven countries rim the North Pacific: China, North Korea,
South Korea, Japan, Russia, the United States, and Canada.

RCSiAI I .
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Yethmw North Pacific Ocean

East China Sea

Figure 1. Map of the North Pacific Ocean.

Interrelated currents bind the North Pacific Ocean together.4 In the
south, the strong North Pacific current brings waters from Japan eastward
toward the Canadian-U.S. border. The waters then divide in two, with the
California current traveling south and the Alaska current turning north
and then sweeping in an arc westward along the Alaskan coast. The
Alaskan Stream, as it then becomes known, sweeps alongside the
Aleutian Islands, darting north through holes in the archipelago into the
Bering Sea. Finally, waters from the Bering Sea follow the Kamchatka
current and the Oyashio current back southward toward Japan, where the
cycle begins anew. Although the North Pacific consists of hundreds of
localized ecosystems, the currents link the systems together, so that
pollution emanating from China or Japan can be found in the remotest of
the Aleutian Islands.

The North Pacific Ocean is one of the most productive marine
ecosystems in the world. Frigid seas, flush with nutrients and shallow
waters, provide a perfect habitat for tiny plants called phytoplankton to
flourish.5 These serve as the base of a food chain that spans from
microscopic diatoms to majestic blue whales, the largest animal in the

3. PENNY RENNICK, THE ALEUTIAN ISLANDS 4 (1995). The chain comprises 2500 islands,
including twenty active volcanoes. Joel K. Bourne, Jr., Alaska's Wild Archipelago, NAT'L
GEOGRAPHIC, August 2003, at 72.

4. See National Oceanic and Atmospheric Administration, North Pacific Ocean Theme
Page: NPO Currents, http://www.pmel.noaa.gov/np/pages/seas/npmap4.html (last visited Sept.
17, 2005).

5. NATIONAL RESEARCH COUNCIL, THE BERING SEA ECOSYSTEM 127 (1996).
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history of the planet. The waters teem with fish, including halibut,
yellowfin sole, pollock, Atka mackerel, herring, and Pacific cod. 6 The
North Pacific provides the United States with its largest fishery, with
about half of the entire U.S. catch coming from Alaskan waters. Twenty-
seven different marine mammals can be found in the Bering Sea and Gulf
of Alaska, including nine great whale species7 and nine pinnipeds,8

including the northern fur seal, whose entire global population is
confined to six rookeries in the North Pacific Ocean. 9 Thirty-nine species
of seabirds also make their living there, as well as many other species of
sea ducks, geese, and other shorebirds. 10 Although the Aleutian Islands
host few mammals beyond introduced foxes and Norway rats, they are
home to more nesting seabirds than the rest of the United States
combined. 1  The broad continental shelf of the Bering Sea, the
northernmost reach of the North Pacific, provides a particularly ideal
platform for marine life. 12

In recognition of its ecological wealth, the North Pacific has a long

history of environmental protection. Various international treaties and

domestic laws have protected either specific areas within the North

Pacific Ocean or specific species whose populations were close to

exhaustion, or both. Environmental regulation by the United States

began in 1868 when Alaska formally became a U.S. territory. Congress

declared it "unlawful for any person or persons to kill any otter, mink,

marten, sable, or fur seal, or other fur-bearing animal" in Alaska without

6. Id. at 80-98.
7. This includes blue whales, humpback whales, gray whales, northern right whales,

bowhead whales, minke whales, sei whales, fin whales, and sperm whales. See Thomas R.

Loughlin et al., Summary of Biology and Ecosystem Dynamics in the Bering Sea, in DYNAMICS

OF THE BERING SEA 396 (T.R. Loughlin and K. Ohtani eds., 1999).

8. This includes Steller sea lions, Northern fur seals, bearded seals, harbor seals, elephant

seals, spotted seals, ribbon seals, ringed seals, and walruses. NATIONAL RESEARCH COUNCIL,

supra note 5, at 127; Daniel Pauly & Villy Christensen, Mass-Balance Model of Alaska Gyre, 4

FISHERIES CENTRE RES. REPS. 1 (1996), app. 1, Table A, available at http://www.fisheries.

ubc.ca/Projects/PWSound/AlaskaEco/gyre/gyrrepl.htm. Twenty-six species of marine mammals

live in the Bering Sea and thirteen in the Gulf of Alaska. Of the marine mammals in the Gulf of

Alaska, only the northern elephant seal does not reach the Bering Sea.
9. Northern fur seals can be found at six rookeries in the North Pacific: Russia's Robben

Island, Commander Islands, and Kuril Islands, as well as the United States' Pribilof Islands,
Bogoslof Island, and San Miguel Island. The Bogoslof Island rookery in the Bering Sea was

founded only in 1982, and the San Miguel rookery in California was founded in 1968. See

National Marine Mammal Laboratory, Alaska Fisheries Science Center, Northern Fur Seals,

http://nmml.afsc.noaa.gov/Accessibility/Accessnfshomenfs.html (last visited October 31, 2005).

The largest of the rookeries is on the Pribilof Islands and accounts for approximately three

quarters of the world's population of fur seals. B. W. ROBSON, FUR SEAL INVESTIGATIONS,

1999, at 1 (NOAA Technical Memorandum NMFS-AFSC-123) (2001).
10. NATIONAL RESEARCH COUNCIL, supra note 5, at 110.
11. RENNICK, supra note 3, at 8.

12. R. Bonfil, Distant Water Fleets: An Ecological, Economic and Social Assessment, 6(6)

FISHERIES CENTRE RES. REPS. 1, 40 (1998).
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the authorization of the Treasury Secretary. 13 The regulation sought in
large part to assert American control over the valuable fur-bearing
species of the North Pacific, whose populations had suffered from a
century of Russian exploitation. The next year, Congress set aside the
Pribilof Islands in the Bering Sea as a "special reservation for
government purposes" in order to protect fur seal populations. 14 In 1892,
President Benjamin Harrison created the first federal wildlife refuge on
Afognak Island in the Gulf of Alaska in order to protect "salmon and
other fish and sea animals, and other animals and birds. ' 15 In 1909,
President Roosevelt protected a number of islands in the North Pacific,
creating the Bering Sea Reservation, the Tuxedni Reservation, the Saint
Lazaria Reservation, the Pribilof Bird Reservation, and the Bogoslof
Reservation.16. In 1913, President William Howard Taft created the
Aleutian Islands Reserve by executive order, setting aside 2.9 million
acres of land and water "in order that the salmon fisheries in the waters
of the Island, and salmon and other fish and sea animals, and other
animals and birds... may be protected and preserved unimpaired. ' 17 In
1976, the United Nations declared the Aleutians to be an international
Biosphere Reserve, recognizing its unique blend of Asian and North
American plant communities. 18 Four years later, President Jimmy Carter
incorporated the islands into the Alaska Maritime National Wildlife
Refuge, encompassing 2,500 islands across the state, in order "to conserve
fish and wildlife populations and habitats in their natural diversity."19

Individual species within the North Pacific also enjoy-in theory at
least-the protection of a safety net of international treaties and U.S.
environmental laws. In 1911, in response to the continuing decline in fur
seal populations, the United States negotiated and signed the
International Fur Seal Treaty, bringing together Russia, Great Britain,
and Japan to end the commercial slaughter of pelagic fur seals and sea
otters.20 The 1931 Convention for the Regulation of Whaling 21 and the

13. Alaska, 40 Cong. Chap. 273, § 6 (July 27, 1868).
14. A Resolution More Efficiently to Protect the Fur Seal in Alaska, 40 Pub. Res. 22, 15

Stat. 348 (March 3, 1869).
15. Afognak Island Reservation, Proclamation No. 39,27 Stat. L. 1052 (1892).
16. THEODORE ROOSEVELT, BOOKLOVER'S HOLIDAY, app. B (1916).
17. Id.
18. See United Nations Educational, Scientific and Cultural Organization, MAB Biosphere

Reserves Directory, http://www2.unesco.org/mab/br/brdir/directorymbiores.asp?code=USA+01&
mode=all (last visited September 25, 2005).

19. Alaska National Interest Lands Conservation Act, Pub. L. No. 96-487, § 303(1)(B)(i),
94 Stat. 2371 (1980).

20. Convention Between the United States, Great Britain, Japan and Russia Providing for
the Preservation and Protection of the Fur Seals, July 7, 1911, 37 Stat. 1542 [hereinafter Fur Seal
Treaty]. This treaty expired in 1941 with the onset of World War II, but a similar agreement was
re-established in 1957 with the Interim Convention on Conservation of North Pacific Fur Seals,
Feb. 9, 1957, 8 U.S.T. 2283, 314 U.N.T.S. 105.
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1948 International Convention for the Regulation of Whaling22 both

sought to regulate the whaling industry and to protect whale stocks for

future hunting. The 1952 International Convention for the High Seas

Fisheries of the North Pacific Ocean 23 and the 1992 Convention for the

Conservation of Anadromous Stocks in the North Pacific Ocean24 sought

to prevent overfishing in international waters, as does the 1994

Convention on the Conservation and Management of Pollock Resources

in the Central Bering Sea. 25  Finally, various broadly applicable

instruments of international law-including the 1972 Stockholm

Declaration on the Human Environment,2 6 the 1982 United Nations Law

of the Sea Convention,27 and Agenda 21 from the 1992 U.N. Conference

on Environment and Development28-ask nations to responsibly manage

the living resources of the oceans, including those in the North Pacific.

A slew of domestic laws similarly aims to protect wildlife. The

Marine Mammal Protection Act, originally passed in 1972, prevents the

unauthorized taking of any marine mammal. 29 The Endangered Species

Act of 1973 protects species at risk of extinction from harm resulting

from human activities. The Magnuson Fisheries Conservation and

Management Act of 1976 and the Sustainable Fisheries Act of 199630

regulate the type and extent of fishing that can be conducted off Alaskan

shores.
31

21. Convention for the Regulation of Whaling, Sept. 24, 1931, 49 Stat. 3079, 155 L.N.T.S.

349.
22. International Convention for the Regulation of Whaling, Dec. 2, 1946, 62 Stat. 1716,

161 U.N.T.S. 72 (1948).

23. Protocol to the International Convention for the High Seas Fisheries of the North

Pacific Ocean, May 9, 1952,. 4 U.S.T. 380, 205 U.N.T.S. 65 [hereinafter Convention for the High

Seas Fisheries of the North Pacific Ocean].

24. Convention for the Conservation of Anadromous Stocks in the North Pacific Ocean,

Feb. 11, 1992, art. III, S. Treaty Doc. No. 30, 102d Cong., 1st Sess., T.I.A.S. No. 11,465 (1992)

[hereinafter Anadromous Stocks Treaty].

25. Convention on the Conservation and Management of Pollock Resources in the Central

Bering Sea, June 16, 1994, art. II, 34 I.L.M. 67 (1995) [hereinafter Donut Hole Convention]. See

also William V. Dunlap, Bering Sea Current Legal Developments, 10 INT'L J. MARINE &

COASTAL L. 114, 127 (1995).

26. Declaration of the United Nations Conference on the Human Environment, U.N. Doc.

A/CONF.48/14/Rev.1, 11 I.L.M. 1416 (June 16, 1972) [hereinafter Stockholm Declaration].

27. United Nations Convention on the Law of the Sea, U.N. Doc. AICONF .62/122, Dec. 10,

1982, Sen. Treaty Doc. No. 103-39, 21 ILM 1261 (Dec. 10, 1982) [hereinafter UNCLOS].

28. Report of the United Nations Conference on Environment and Development, U.N. Doc.

A/CONF.151/26/Rev.1 (1997) [hereinafter Agenda 21].

29. Marine Mammal Protection Act of 1972, Pub. L. No. 92-522, 86 Stat. 1027 (1972)

(codified at 16 U.S.C. 1361-1407 (2000)).

30. Fishery Conservation and Management Act of 1976, § 2, Pub. L. No. 94-265, 90 Stat.

331 (1976) (codified at 16 U.S.C. §§ 1801-1883 (2000)). After 1996, the Act has been known as

the Magnuson-Stevens Act [hereinafter Magnuson-Stevens Act]. Sustainable Fisheries Act, Pub.

L. No. 104-297, 110 Stat. 3559 (1996) (amending the Magnuson-Stevens Act).

31. Sustainable Fisheries Act, Pub. L. No. 104-297, 110 Stat. 3559 (1996) (amending the

Magnuson-Stevens Act).
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Despite all this modern protection, marine mammal populations
have plummeted in recent years. Great whale populations declined
catastrophically in the 1960s and 1970s as a result of Soviet and Japanese
whaling in the North Pacific. 32 Northern fur seals and harbor seals began
a precipitous decline beginning in the 1970s. 33 For example, on Tugidak
Island, a major haul-out for harbor seals, the number of seals declined
more than 90 percent from approximately 7,000 in 1976 to only 600 in
1992. 34 Steller sea lion populations have plunged more than 80 percent
since the 1970s, and the western stock of Stellers has been placed on the
endangered species list.35 Beginning in the 1990s, Alaskan sea otters
followed the trend, showing a decline in 2000 to only 25 percent of their
population in 1965.36 The disappearance of otters has, in turn, devastated
the rich kelp forests across the Aleutians. 37 Otters are a keystone species
that protect kelp from herbivory by controlling the populations of sea
urchins; in the absence of otters, urchins decimate the productive kelp
forest ecosystems, which in turn harbor dozens of other species.38

Scientists have forwarded a number of theories to explain the decline
of some or all of these species. These theories include climate change, a
change in the composition of prey fish, a lack of prey because of human
overfishing, PCB and oil pollution, excessive harvesting by indigenous
hunters, incidental takes by fishermen, and unidentified disease. The
number of species involved and the complexity of the North Pacific
ecosystems make it likely that all of these have some explanatory value.
Since Steller sea lions are critically connected with commercial fish
populations that make up the United States' largest fishery, scientists
have afforded their decline the most widespread attention, and the
federal government has spent millions of dollars to investigate the root
causes.

39

32. See B. PFISTER, COMPILATION OF HISTORIC AND CURRENT BIOMASS OF MARINE
MAMMALS IN THE BERING SEA (2001).

33. Andrew W. Trites, Northern Fur Seals: Why Have They Declined?, 18 AQUATIC
MAMMALS 3 (1992); Sarah Kershaw, Decline of Hardy Alaskan Fur Seals Baffles Experts, N.Y.
TIMES, Feb. 22, 2005, at F4; John L. Sease, Harbor Seals (Phoca vitulina) in Alaska, ALASKA
FISHERIES SCI. CTR. REP. 92-15, at 22 (1992).

34. Kathryn Frost et al., Impacts on Distribution, Abundance and Productivity of Harbor
Seals, in MARINE MAMMALS AND THE EXXON VALDEZ 97, 111 (Thomas R. Loughlin ed., 1994).

35. See NATIONAL ACADEMY OF SCIENCES, DECLINE OF STELLER SEA LIONS IN
ALASKAN WATERS: UNTANGLING FOOD WEBS AND FISHING NETS (2002) [hereinafter
UNTANGLING FOOD WEBS].

36. Angela Doroff et al., Sea Otter Population Declines in the Aleutian Archipelago, 84 J.
MAMMALOGY 55 (2003).

37. James A. Estes, From Killer Whales to Kelp, 12(4) WILD EARTH 2 (2002).
38. See James A. Estes & John F. Palmisano, Sea Otters: Their Role in Structuring

Nearshore Communities, 185 SCIENCE 1058 (1974).
39. In 2000, Alaskan Senator Ted Stevens added a rider to the 2001 omnibus

appropriations bill that established a $10 million fund to study the Steller sea lion decline. See
Consolidated Appropriations Act of 2001, Pub. L. No. 106-554, §§ 206-207, 114 Stat. 2763 (2000).

[Vol. 32:939



OF OTTERS AND ORCAS

However, a relatively new theory indicates that these declining

populations may all share the same root cause. Marine biologist James A.

Estes and his colleagues, who have tracked and researched Aleutian otter

populations since the late 1960s, argued in a 1998 paper in Science that

otters disappeared in the Aleutians because they had been eaten by killer

whales.4 As one writer explained, otters are small enough to be the "orca

equivalent of an after-dinner mint," providing little nutrition, so it at first

makes little sense that killer whales would target them for food. 41 Sea

otters had not previously been considered prey for transient killer whales,

which instead prey on much larger marine mammals from whales and

dolphins to Steller sea lions and harbor seals. However, this theory

suggests that the removal of great whales-once a staple of killer whale

diets-through hunting in the nineteenth and twentieth centuries, forced

killer whales to concentrate on ever smaller marine mammals for food,

tripping a cascade of ecological change in the North Pacific as

populations of harbor seals, fur seals, Steller sea lions, and then finally,

otters sequentially plummeted.42 According to University of Washington

whale biologist Robert Paine, the theory is "a plausible and unifying

explanation for the sequential collapse. In a multiple causation world, this

is likely one of the main causes." 43

II. EARLY EXPLOITATION AND ENVIRONMENTAL PROTECTION

Because of the daunting distance from cities and industry, and given

the incredible productivity of the marine environment, scientists have

traditionally assumed the Aleutian environment to be a pristine

wilderness untouched by the baneful effects of modern humanity. 44 This

has not always been true. The Aleuts exploited their local environment

A primary purpose of the rider was to overcome a federal court decision closing the Alaskan

trawl industry because of its possible negative effect on Steller sea lions. Id. §§ 209-212; see infra

Part IV.B. The rider directed the money toward theories that would disprove that fisheries were

involved. The rider directed $6 million toward studying the possible role of climate change, with

another $2 million to study predator/prey relationships. Id. The remaining $2 million was given

to the North Pacific Fishery Management Council "for an independent analysis of Steller sea

lion science and other work related to such litigation." Id. § 206.

40. James A. Estes et al., Killer Whale Predation on Sea Otters Linking Oceanic and

Nearshore Ecosystems, 282 SCI. 473 (1998).
41. Bourne, supra note 3.

42. Alan M. Springer et al., Sequential Megafaunal Collapse in the North Pacific Ocean: An

Ongoing Legacy of Industrial Whaling?, 100 PROC. NAT'L ACAD. SCIENCES 12223 (2003);

Blaine Harden, From Ocean Icons to Prime Suspects: Orcas Devastate Seal, Otter Populations,

WASH. POST, April 12, 2003, at A3. See also Terrie M. Williams et al., Killer Appetites: Assessing

the Role of Predators in Ecological Communities, 85 ECOLOGY 3373 (2004).

43. Overfishing of Whales in North Pacific Triggered Complex Ecosystem Reaction, LIFE

SCIENCE WEEKLY, Oct. 20,2003, at 10.

44. See, e.g., Thomas J. Evans et al., Distribution and Relative Abundance of Sea Otters in

the Aleutian Archipelago, MARINE MAMMALS MANAGEMENT TECHNICAL REPORT MMM 97-5,

at 10 (1997) ("[Tlhe Aleutians remain largely free from human disturbances").
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for some 9,000 years, mostly sustainably but sometimes to excess.45 The
arrival of the Russians in the mid-eighteenth century brought
international market pressures to bear on the local resources, and fur-
bearing populations plummeted, particularly once American hunters
took over from their Russian counterparts in the late nineteenth century.
Whalers traipsed across the Bering Sea for a century in search of their
prey, and their excessive hunting may have triggered the cascade of
environmental change that now afflicts marine mammals in the North
Pacific.

A. Whaling in the North Pacific

Aboriginal hunters in the Pacific Northwest, Alaska, Russia, and
Japan killed whales near their shores thousands of years before
Europeans entered the Pacific Ocean to conduct pelagic whaling. 46

Motivated by reports from Captain Cook's voyages that the Pacific
offered a wealth of furs and whale oil, the British first explored the
possibility of full-scale pelagic whaling in the Pacific in the late eighteenth
century. 47 The British signed the Nootka Convention in 1790 with Spain
to allow British whaleships to patrol in what had previously been a
"Spanish lake," thereby giving authority to British ships that had sailed as
early as 1788.48 The Alaskan fur trade, however, overshadowed the chase
for Pacific whales, so the British whaling industry developed only slowly
in the Pacific. 49 American whalers from Nantucket soon took up the
challenge.5 0 Having already exhausted supplies of nearby whales, they
began venturing further from New England waters, first to the South
Atlantic and the Antarctic, then past the Cape of Good Hope on to
Australia and New Zealand.5 1 They hunted primarily for sperm whales,
supplying a demand in the United States for candles made from sperm
blubber, as well as lubricant made from sperm oil to be used in an
industrializing New England.5 2 Whalers also took large numbers of

45. Aleut populations at times wiped out local otter populations and changed the
ecological dynamics of nearshore ecosystems, but because Aleuts populations were so small and
their reach limited to local areas, abundant otter populations remained across the Aleutians to
repopulate local areas depleted of otters. See Charles A. Simenstad et al., Aleuts, Sea Otters, and
Alternate Stable-State Communities, 200 SCI. 403 (1978).

46. See ROBERT LLOYD WEBB, ON THE NORTHWEST: COMMERCIAL WHALING IN THE
PACIFIC NORTHWEST, 1790-1967, at 16-30 (1988). Pelagic whaling refers to open-ocean whaling,
rather than local hunts conducted along continental shores.

47. Id. at 4.
48. Id. at 9, 12.
49. Id. at 15.
50. See 1 PATRICIA BIRNIE, INTERNATIONAL REGULATION OF WHALING 69 (1985).
51. See id.
52. Id.; WEBB, supra note 46, at 36.
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Pacific right whales,53 having already hunted Atlantic right whales almost

to extinction. By 1846, signs of depletion became evident as the largest

whaling fleet in American history returned to New England with almost

empty hulls. 54 Overall, American whalers killed an estimated 14,500 right

whales in the Pacific. 55 Their depletion forced whalers to look elsewhere

for profitable hunts.
By 1848 a new whale fishery began to develop when Thomas

Welcome Roys, a whaler from Sag Harbor, New York, sailed his ship

Superior through the Bering Sea and past the Bering Strait, where he

found huge numbers of bowhead whales, previously unknown to

Americans. This discovery triggered "a rush to the western Arctic which

resembled the race for gold that began the same year in California." 56

American whalers also quickly found the breeding grounds for California

gray whales in Mexican lagoons and virtually eliminated them as well.57

The American Civil War, and the collapse of whale oil prices that

followed, crippled the American whaling effort. Although whaling

continued on a smaller scale from New England and from a station in San

Francisco, the height of American whaling had passed, leaving

populations of sperm, right, gray, and bowhead whales in the North

Pacific severely depleted. 58

At the beginning of the twentieth century, Norwegians, Russians,

and Japanese took over where Americans left off, building a more

efficient modern whaling industry with steam-powered whaleships and

harpoon cannons that could kill far more whales.59 They focused initially

on humpback whales, which were still abundant at the time, but their

numbers also became depleted by 1915.60 While the Norwegian presence

in the North Pacific waned as they concentrated their efforts in the

Antarctic, the Japanese and Soviets quickly became the leading whalers

in the Bering Sea and Gulf of Alaska. Between 1924 and the outbreak of

World War II, whalers killed at least 47,540 whales of various species in

the North Pacific.61

Although the war gave whales a needed respite from hunting, both

Japanese and Soviet whalers resumed their hunt after the war. In the

53. Robert L. Brownell, Jr. et al., Conservation Status of North Pacific Right Whales, 2 J.

CETACEAN RES. MGMT. 269 (2001).

54. WEBB, supra note 46, at 82.

55. Brownell, supra note 53, at 269.

56. WEBB, supra note 46, at 82.
57. BIRNIE, supra note 50, at 69-70.

58. WEBB, supra note 46, at 142-43.

59. Id. at 196-220. See also KNUT B. BIRKELAND, THE WHALERS OF AKUTAN: AN

ACCOUNT OF MODERN WHALING IN THE ALEUTIAN ISLANDS (1926).

60. WEBB, supra note 46, at xiv.

61. See COMMIITEE FOR WHALING STATISTICS, INTERNATIONAL WHALING STATISTICS

27 (1951).
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decade between 1955 and 1965, Japan alone reported harvesting almost
70,000 whales in the North Pacific, largely blue, fin, humpback, sei, and
sperm whales.62 The Soviets officially reported harvesting another 60,000
whales in the North Pacific. At the end of the Cold War, however, the
former Soviet archives opened, revealing to the International Whaling
Commission that the Soviets had systematically and dramatically
underreported the number of whales they had killed. The Soviets
"conducted massive illegal whaling and falsification of data over a period
of decades, with catastrophic consequences for whale conservation. '63

One study estimated that between 1954 and 1964, the true number of
sperm whales that the Soviets actually caught was as many as three times
what they reported. 64 Although the majority of the illegal catch occurred
in the Antarctic, the Soviets also hunted extensively in the Bering Sea
and Gulf of Alaska.65

The massive overhunting of whales in the modern era gradually
stirred up widespread sentiment to protect them. An organized
international effort to regulate whale hunting began with the founding of
the International Council for the Exploration of the Sea (ICES) in 1902,
although progress came slowly.66 ICES pushed for the incorporation of
scientific principles into the practice of whaling, and after World War I it
pressured the League of Nations to address international whaling issues.67

In 1927, at a meeting of the ICES Whaling Committee, the Norwegian
delegate proposed a halt to the expansion of whaling activities, but the
committee did not act on the proposal.68 Three years later, the League
held a conference to promote the rational exploitation of marine
resources, which led to the 1931 Convention for the Regulation of
Whaling that twenty-seven states joined. 69 The Convention prohibited the
taking of critically endangered right whales and the killing of whale calves
and their mothers of any species. 70 The contracting parties also agreed to

62. See COMMITTEE FOR WHALING STATISTICS, INTERNATIONAL WHALING STATISTICS
(1956-1966).

63. Robert Brownell & Alexey V. Yablokov, Illegal and Pirate Whaling, in
ENCYCLOPEDIA OF MARINE MAMMALS 609 (W. F. Perrin et al. eds., 2002).

64. Id. at 610. The study noted that the actual kill ranged from between 1.4 and 3 times the
reported catch.

65. See Alexey V. Yablokov, On the Soviet Whaling Falsification, 1947-1972, in 6 WHALES
ALIVE! 4 (Oct. 1997).

66. See Pat W. Birnie, International Legal Issues in the Management and Protection of the
Whale: A Review of Four Decades of Experience, 29 NAT. RESOURCES J. 903, 905-06 (1989).

67. Id. at 906.
68. Anthony D'Amato & Sudhir K. Chopra, Whales: Their Emerging Right to Life, 85 AM.

J. INT'L L. 21, 30 (1991).
69. Birnie, supra note 66, at 906; Convention for the Regulation of Whaling, supra note 21.

Several whaling powers such as Japan, the Soviet Union, Argentina, and Chile did not sign the
treaty.

70. Convention for the Regulation of Whaling, supra note 21, at arts. 4, 5.
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keep statistics on their catch and to provide them to the new

International Bureau for Whaling Statistics in Oslo.7 1 The 1931 treaty,

however, proved largely ineffective and did little to curb the increasingly

aggressive pursuit of whales.7 2 Furthermore, it applied broadly across the

world's oceans and contained no specific provisions regarding whaling in

the North Pacific.
In 1937, nine countries, including the United States, signed the

Agreement for the Regulation of Whaling. 73 The Agreement contained

tougher provisions for regulating whaling, including a requirement that a

whaling inspector be on each ship, an outright prohibition on killing gray

whales and right whales, and a ban on killing juvenile blue, fin,

humpback, and sperm whales. 74 The treaty also created closed seasons for

whaling in the Antarctic and South Pacific.75 Although the later treaty

contained more substantial regulations than the 1931 agreement, it

applied to far fewer countries. Overall, these agreements provided some

measure of protection for whales, but not enough to stem the decline of

whale species across the globe. 76 The agreements did not bind several

major whaling states and were essentially unenforceable even against

those nations that did sign.77 Only the onset of World War II gave whales

a respite from hunting, as countries began to focus on their navies rather

than their whaling fleets. 78

In December 1946, at the conclusion of the war, the whaling nations

negotiated the International Convention for the Regulation of Whaling

(ICRW). 79 The ICRW adopted many of the provisions of the original

1931 agreement, but added new protections for whales. First, the treaty

condemned historical overhunting and established as a goal the
"safeguarding for future generations the great natural resources

represented by the whale stocks." 80 The treaty was clearly geared toward

optimum utilization of the whale resource rather than preservation of

whale stocks, but it recognized that greater regulation of whaling would

have to occur in order for whales to remain a viable resource. Second, the

treaty created an international authority, the International Whaling

71. Id. art. 12.
72. D'Amato & Chopra, supra note 68, at 31.

73. Agreement for the Regulation of Whaling, June 8, 1937, 52 Stat. 1460, 190 L.N.T.S. 79.

Signators included the United States, the United Kingdom, South Africa, Argentina, Australia,

Germany, Ireland, New Zealand, and Norway.

74. Id. arts. 1, 4, 5. The Agreement banned killing blue, fin, humpack, and sperm whales

that had not reached mature lengths.
75. Id. arts. 7, 9.
76. See Birnie, supra note 66, at 906-07.
77. Id.
78. Id. at 907.
79. International Convention for the Regulation of Whaling, supra note 22.

80. Id.
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Commission (IWC), to gather statistics on whaling, conduct research, and
coordinate the management of whaling activities. 81 More importantly, the
commission could directly regulate the whale fishery by creating open
and closed seasons, establishing whale sanctuaries, barring the hunting of
certain species, and specifying the time and manner of taking.82 Such
regulations would be based on the Commission's scientific findings, take
into account the interests of the whaling industry and whale consumers,
and "provide for the conservation, development, and optimal utilization"
of whales. 83

The 1946 Convention was a significant step in protecting whale
stocks, particularly in light of the preservationist bent that the IWC
adopted in later years. After 1972, when the Stockholm Conference on
the Human Environment adopted a resolution calling for a ten-year
moratorium on whaling, pressure increased on the IWC to ban all
whaling.84 The Commission eventually did so at its meeting in 1982 by
setting its annual quotas at zero, with the moratorium beginning in the
1985-86 season. 85

The moratorium on hunting whales has remained more or less intact
ever since, but many of the populations of great whales have yet to
recover from centuries of aggressive whaling, both legal and illegal. Blue
whales, fin whales, humpback whales, North Pacific right whales, sei
whales, bowhead whales, and sperm whales all became listed as
endangered species in the North Pacific. 86 Pacific right whales, which may
have numbered 11,000 in the North Pacific in pre-exploitation days, may
now number fewer than 100 whales.87 Sperm whales, which may have had
a population of more than 1.2 million in the North Pacific, may now
number less than 100,000.88 In fact, of the nine great whale species in the

81. Id. arts. II-IV.
82. Id. art. V(1).
83. Id. art. V(2).
84. Report of the United Nations Conference on the Human Environment, June 5-16,

1972, Declaration of Principles on the Human Environment, 3, U.N. Doc A/CONF. 48/14/Rev. 1.
85. See 2 BIRNIE, supra note 50, at 813.
86. National Oceanic and Atmospheric Administration, Office of Protected Resources,

Stock Assessment Reports, http://www.nmfs.noaa.gov/pr/PR2/Stock-Assessment-Program/
individual sars.html (last visited October 20, 2005) [hereinafter Stock Assessment Reports]. In
1994, due to steady population increases, gray whales in the eastern North Pacific were removed
from the endangered species list, although the western Pacific population remains in critical
danger. See Endangered and Threatened Wildlife and Plants; Final Rule to Remove the Eastern
North Pacific Population of the Grey Whale From the List of Endangered Wildlife, 59 Fed. Reg.
31,094 (June 16, 1994).

87. The whales' exact numbers are unknown. See S. Wada, The Ninth Memorandum on the
Stock Assessment of Whales in the North Pacific, 23 REP. INT. WHAL. COMM. 164 (1973);
Endangered and Threatened Species; Determination on a Petition to Revise Critical Habitat for
Northern Right Whales in the Pacific, 67 Fed. Reg. 7660 (Feb. 20, 2002).

88. R.P ANGLISS & K.L. LODGE, ALASKA MARINE MAMMAL STOCK ASSESSMENTS: 2003,
at 125 (2004).
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North Pacific, only minke whales escaped becoming an endangered
species. 89 California gray whales have largely recovered after receiving
full protection-the only great whale species to have been removed from
the endangered species list-but other species such as blue, sei and
bowhead whales remain depressed.

The moratorium on great whale hunting, therefore, came too late to
prevent whales from losing their roles in the ecosystems of the North
Pacific. If the killer-whale theory is correct, this overhunting of whales in
the absence of international regulation deprived killer whales of a major
food source, forcing them to look to harbor seals, then to fur seals, then
Steller sea lions, and then finally to sea otters, decimating each of these
populations in turn. Although factory whaling may not have driven any
species to extinction-with the possible exception of right whales-it
fundamentally changed the ecology of the North Pacific, and its effects
are still being felt today.

B. Fur Sealing and Otter Hunting

Northern fur seals and sea otters share a similar history in the North
Pacific. Over the course of the nineteenth century, populations of these
fur-bearing species plummeted under the pressure of Russian and
American hunting for their lush pelts. Like the great whales, only once
fur seals and otters had almost vanished from the area did hunting
pressures finally ease and lead to international regulation.

1. Otters

The race for sea otter pelts in the North Pacific began almost by
accident. 90 In 1741, the Russian czar sent Admiral Vitus Bering on an
expedition to explore the North Pacific and the sea that would eventually
take his name. 91 The expedition turned out to be a disaster, with half of
the crew dying of scurvy.92 The remaining crew, too weak to continue,
abandoned their ship and took shelter for the winter in the Commander
Islands, where Bering himself died.93 Fortunately for these survivors, the
island was well stocked with seals, sea otters, and a strange new animal

89. See NATIONAL MARINE FISHERIES SERVICE, MINKE WHALE (BALAENOPTERA

ACUTOROSTRATA): ALASKA STOCK (Apr. 21, 2001), http://www.nmfs.noaa.gov/pr/PR2/
Stock-Assessment-Program/Cetaceans/Minke-Whale-(Aaska)/AK01minkewhae-Alaska.pdf.
Although minke whales are not listed as endangered, little is known about the size of their
populations.

90. CALVIN J. LENSINK, THE HISTORY AND STATUS OF SEA OTTERS IN ALASKA 5 (1962)

(unpublished Ph.D. dissertation, Purdue University).
91. See generally GEORG W. STELLER, JOURNAL OF A VOYAGE WITH BERING, 1741-1742

(1988).
92. Id.
93. Id.
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unknown to them that took on the name Steller sea cow after the
expedition's naturalist.94 The remaining crew killed hundreds of sea
otters, stripping them of their lush fur, which Georg Steller described as
"so far superior in length, beauty, blackness, and gloss of hair to the river
otters' pelts that these can scarcely be compared with it."95 When the
crew limped back to Russia in the summer of 1742, they brought many of
their otter pelts with them. The pelts found a ready market in Russia and
China, and Russia soon sent additional expeditions to get more.96

The Russians quickly devastated the original otter populations,
taking tens of thousands of pelts over the next half century. 97 In 1799, the
Russian government organized the Russian American Company to end
the free-for-all competition that had characterized the initial hunting
period. 98 By 1821, the Company instituted reduced harvest quotas,
banned the killing of female sea otters, and created other protections.99

Nevertheless, by 1825 the population of sea otters was so devastated that
the Russians could harvest only 1,000 to 2,000 per year for the next forty
years. 10° Overall, the Russians took an estimated 600,000 sea otter pelts
from the North Pacific over the 120 years prior to the sale of the territory
to the United States.1 1

The presence of sea otters served as a primary reason that America
bought Alaska from Russia in the first place, and the declining harvest
was the major reason that Russia was willing to sell. 102 When the
Americans took over Alaska in 1867, they resumed a wide-scale hunt for
otters, ignoring the conservation measures that the Russians had
implemented. In the first twenty-five years of their control, American
hunters took almost 90,000 skins, almost eliminating the remaining otter
population in the North Pacific. 103 The total value of otter skins taken
from Alaska between 1867 and 1911 more than covered the entire
purchase price of Alaska from the Russians.1 4

Naturalist Henry W. Elliott warned of the dangers of overhunting as
early as 1875.105 He explained that "during the last season, 1873, instead

94. Id.
95. Id. at 147.
96. LENSINK, supra note 90, at 5-6.
97. Id. at 10.
98. Id. at 11.
99. Id. at 12.

100. Id. at 14.
101. Id. at 13.
102. Marianne L. Riedman & James A. Estes, A Review of the History, Distribution and

Foraging Ecology of Sea Otters, in THE COMMUNITY ECOLOGY OF SEA OTTERS 8 (G.R.
VanBlaricom & J. A. Estes eds., 1988).

103. LENSINK, supra note 90, at 15.
104. Id. at 17.
105. HENRY W. ELLIOTT, A REPORT ON THE CONDITION OF AFFAIRS IN THE TERRITORY

OF ALASKA 55-56 (1875).
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of less than seven hundred skins, as obtained by the Russians, our traders
secured not much less than four thousand skins." 106 This occurred not
because of an increase in otters but because of an increase in hunters.
"The keen competition of our traders will ruin the business in a
comparatively short time if some action is not taken by the
Government.' ' 10 7 The government, however, ignored the call, and by 1911
perhaps as few as 200 otters remained in the world in eleven tiny pockets
across the North Pacific, down from an original population estimate of
150,000 before Russian and American hunting.10 8 Sea otters escaped
extinction only because the remaining populations were too small to
commercially exploit them.

2. Fur Seals

Fur seals suffered a similar fate. Seeking their lush coats, Russian
hunters killed an estimated 2.5 million fur seals between 1786 and the sale
of Alaska to the United States in 1867.109 The Russians attempted,
however, to conserve fur seal stocks from their own excessive hunting. 110

In 1805, after a personal inspection of the fur sealing grounds by Russian
American Company official Nikolai Petrovich Rezanov, the Company
declared a two-year hiatus on the hunt for northern fur seals to rest the
stock, instructing hunters that "the first rule is not to kill the females and
bachelors, and above all, the adult males.""' Although the hunt
continued again after 1807, the Russians declared in 1822 that one fur
seal rookery per year would be spared from hunting. 112 After 1835,
female fur seals could not be hunted.113 The Russians then declared
another complete moratorium on hunting that lasted until 1846.114

106. Id. at 56.
107. Id.
108. Id. at xii; Ancel M. Johnson, Status of Alaska Sea Otter Populations and Developing

Conflicts with Fisheries, 47 N. AMERICAN WILDLIFE AND NAT. RESOURCES CONF. 293, 294

(1982). Estimates of original otter populations before Russian hunting range from Calvin
Lensink's conservative estimate of 75,000, to Karl Kenyon's 100,000 to 150,000, to Ancel
Johnson's estimate of "somewhat greater than 200,000." See id. at 294; LENSINK, supra note 90,
at 11; KARL W. KENYON, THE SEA OTTER IN THE EASTERN PACIFIC OCEAN 198 (1975).

109. See E.W. SIMS, REPORT ON THE ALASKAN FUR SEAL FISHERIES, 59th Cong. (2d
Sess.), Doc. 251, at 3 (1906).

110. LENSINK, supra note 90, at 12.

111. Carl E. Abegglen, Sea Mammals: Resources and Population, in THE ENVIRONMENT OF
AMCHITKA ISLAND, ALASKA 507 (Melvin L. Merritt & R. Glen Fuller eds., 1977); ALTON Y.
ROPPEL, MANAGEMENT OF NORTHERN FUR SEALS ON THE PRIBILOF ISLANDS, ALASKA, 1786-

1981. at 6 (1984).
112. LENSINK, supra note 90, at 14.
113. Id.
114. HENRY W. ELLIOTT, REPORT UPON THE PRESENT CONDITION OF THE FUR-SEAL

ROOKERIES OF THE PRIBILOV ISLANDS OF ALASKA 12-13 (1896).
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Despite the intense hunting, an estimated 3 million fur seals
populated the Pribilofs at the time of the American accession.11 5

However, the U.S. government authorized two companies to harvest
more than 2.3 million fur seals on the Pribilofs over the next forty years,
reducing their population by more than ninety percent. 1 6 Elliott wrote in
1896 that the fur seals' "utter ruin and extermination is only a question of
a few short years from [this] date, unless prompt and thorough measures
of relief and protection are at once ordered at sea and on land.' ' 1 7

3. Regulations on Sealing and Otter Hunting

Management of the fur seal stocks erupted into a major international
controversy once the United States took over the Alaskan territory.
Beginning in 1869, the U.S. government attempted to assert its control
over the fur seal stocks by declaring the Pribilof Islands to be a "special
reservation for government purposes. 1 18 The resolution barred any
individual from landing on the Pribilofs without the explicit permission of
the Secretary of the Treasury and authorized the Secretary of War to
remove any unauthorized individuals from the islands.11 9 Although sea
otters, which stayed close to land, remained entirely with-in the territory
of Alaska, fur seals migrated far from their breeding spots in the Pribilof
Islands. While the United States harvested the fur seals primarily on land,
other nations-most notably Great Britain from its Canadian
territory-harvested them at high sea in international waters. 120 Although
Americans first initiated pelagic sealing off Alaska in 1880, Great Britain
and Germany soon joined in and began to dominate pelagic sealing in the
Bering Sea in 1884.121

After protests from the Alaskan Commercial Company, which held
exclusive rights to harvest the seals by grant of the Secretary of the
Treasury, the United States in 1886 seized several Canadian sealing
vessels, which were condemned by a court in Sitka, Alaska.122 The pelagic
sealing continued, however, and Henry Elliott, visiting the Pribilofs in
1890 after eight years away from the islands, was disturbed by the
dramatic decline in fur seal stocks. "Why is it" he questioned, "that we

115. Trites, supra note 33, at 3.
116. Edward A. Preble, Mammals of the Pribilof Islands, Alaska, 46 N. AMERICAN FAUNA

102, 110 (1923); ROPPEL, supra note 111, at 6.

117. ELLIOTT, supra note 114, at 5.
118. A Resolution More Efficiently to Protect the Fur Seal in Alaska, supra note 14.
119. Id.
120. Charles H. Townsend, Pelagic Sealing, in 3 THE FUR SEALS AND FUR-SEAL ISLANDS

OF THE NORTH PACIFIC OCEAN, 223, 223-24 (David Starr Jordan ed., 1899).
121. Id.
122. See GERALD 0. WILLIAMS, THE BERING SEA FUR SEAL DISPUTE 1885-1911: A

MONOGRAPH ON THE MARITIME HISTORY OF ALASKA (1984).
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find now only a scant tenth of the number of young male seals which I
saw there in 1872?"123

The United States and Great Britain finally agreed to an
international arbitration in 1893. The United States claimed complete
sovereignty over fur seals in the Bering Sea, invoking the concept of the
Bering Sea as a mare clausum (closed sea). The Tribunal of Paris denied
the U.S. claim and awarded almost $500,000 to the owners of the seized
vessels. Nevertheless, the tribunal did accept a number of regulations
based on previous agreements between the United States and Great
Britain. The regulations created a no-take zone of sixty miles surrounding
the Pribilof Islands and established a closed season for hunting during the
summer months. In addition, they required a permitting process and
banned the killing of fur seals with nets, firearms, or explosives.12 4 The
tribunal also recommended a moratorium on killing fur seals at sea or on
land for two to three years, but neither the United States nor Great
Britain accepted the recommendation, and the killing continued.125

These regulations did not stem the decline of the seals, particularly
as Japan joined in on the pelagic sealing in the North Pacific. The United
States soon began to negotiate a permanent ban on pelagic sealing.
President Theodore Roosevelt, in his 1906 State of the Union address,
emphasized the need to protect the dwindling fur seal stocks.126 He
blamed the entire decline on pelagic sealing: "No damage whatever is
done to the herd by the carefully regulated killing on land; the custom of
pelagic sealing is solely responsible for all of the present evil. 127

Roosevelt told Congress that if the United States could not come to an

agreement with Japan and Great Britain to end pelagic sealing, the
legislature would have to decide "whether it is not better to end the
practice [of pelagic sealing] by exterminating the herd ourselves in the
most humane way possible."' 28 If the United States could not harvest all
the seals, Roosevelt warned, then no nation would harvest any.

In 1911, the United States signed the Fur Seal Treaty with Great

Britain, Japan, and Russia. 29 One of the first international environmental
treaties, the agreement aimed to adopt "effective means for the
preservation and protection of the fur seals" of the North Pacific. 30 In

123. ELLIOTT, supra note 114, at 8.
124. See Regulations, in J. B. MOORE, 1 INTERNATIONAL ARBITRAL AWARDS 755 (1898).

125. See PHILLIPE SANDS, PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW 563 (2d

ed. 2003).
126. 5 THEODORE ROOSEVELT, Message Communicated to the Two Houses of Congress at

the Beginning of the Second Session of the Fifty-Ninth Congress, December 3, 1906, in

PRESIDENTIAL ADDRESSES AND STATE PAPERS 898,975 (1910).

127. Id. at 976.
128. Id. at 979.
129. Fur Seal Treaty, supra note 20.
130. Id. pmbl.
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fact, the treaty did not fully protect fur seal stocks, but only banned
pelagic hunting for the seals beyond the three-mile territorial limit. 131 In
exchange for the British and Japanese cessation of pelagic hunting, the
United States agreed to pay each country $200,000, as well as to
guarantee them 15 percent of the fur seal skins harvested on land at the
Pribilofs. 132 Russia, Japan, and Great Britain similarly agreed to share a
portion of their harvests from fur seals found in their territories. 133 The
United States reserved the right to end the commercial hunt for fur seals
entirely, in which case it would pay each government $10,000 per year in
lieu of the annual quota of seal skins. 134 After a five-year moratorium on
hunting seals enacted by the U.S. Congress, hunting resumed in 1918.135
Over the next quarter century, harvests ranged from about 35,000 fur
seals in 1918 to 95,000 in 1941.

The 1911 treaty lapsed in 1941 with the onset of World War II, but it
was renewed in 1957 in the form of the Interim Convention on the
Conservation of North Pacific Fur Seals between the United States, the
Soviet Union, Canada, and Japan. 136 The United States incorporated this
treaty into domestic law with the Fur Seal Act of 1966. 137 Rather than
calling for the "preservation and protection" of fur seals as the 1911
treaty did, the 1957 convention's goal was to achieve "the maximum
sustainable productivity of the fur seal resources of the North Pacific
Ocean so that the fur seal populations can be brought to and maintained
at the levels which will provide the greatest harvest year after year."1 38

The treaty barred pelagic sealing, called for scientific research on fur
seals, and established the North Pacific Fur Seal Commission to
coordinate research and make recommendations. The agreement also
specifically allowed Native Alaskans to continue subsistence hunts139 and
continued the earlier arrangement in which the United States and Soviet
Union would give 15 percent of their fur seal take to both Canada and
Japan. 140

Both the Fur Seal Treaty of 1911 and the Fur Seal Act of 1966 also
banned the killing of sea otters in international waters more than three
miles from shore. 141 However, this afforded little practical protection to
the otters, which tend to hug the coastlines and rarely venture beyond

131. Id. arts. I, V.
132. Id. arts. X, XI.
133. See id. arts. XII-XIV.
134. See id. art. XI.
135. Doug O'Harra, A Puzzle in the Pribilofs, 35 SMITHSONIAN 64, 67 (March 2005).
136. Interim Convention on Conservation of North Pacific Fur Seals, supra note 20.
137. Fur Seal Act of 1966, Pub. L. No. 89-702, 80 Stat. 1091 (1966).
138. Interim Convention on Conservation of North Pacific Fur Seals, supra note 20.
139. Id. art. VII.
140. Id. art. IX.
141. See Fur Seal Treaty, supra note 20, at art. V; Fur Seal Act of 1966, supra note 137.

[Vol. 32:939



OF OTTERS AND ORCAS

three miles. 142 The real threat to sea otters came not from pelagic hunting

but from land-based hunting carried on by Americans in the Aleutian

Islands and Gulf of Alaska. However, although otters barely escaped

biological extinction-hanging on only in small numbers in remote

pockets-their populations had already reached commercial extinction

since tracking down the few remaining otters was no longer commercially

viable. Only this saved sea otters from completely disappearing from the

North Pacific.

Ill. MODERN POPULATION TRENDS AND THE KILLER WHALE HYPOTHESIS

With the International Fur Seal Treaty in place, and populations of

sea otters and fur seals at desperately low levels, hunting pressures finally

eased, allowing their numbers to grow steadily during the twentieth

century. By the 1970s, thriving populations of fur seals and sea otters

once again roamed the North Pacific. However, once they had apparently

fully recovered, their populations once again began to fall, along with

those of other marine mammals.

A. Modern Trends of Fur Seals and Sea Otters

Although some hunting by the United States continued at their

haulouts, fur seal populations climbed steadily through the first half of

the twentieth century. 143 But when their impressive recovery began

slowing in the 1940s, federal wildlife managers counter-intuitively

advocated killing large numbers of female fur seals, believing that this

would again stimulate growth in the population. 14 The theory held that

by reducing the production of new pups, managers could encourage the

survival of existing fur seal pups, which would increase the population

overall. 45 To that end, they killed 315,000 females in the eight years

following 1956.146 Not surprisingly in retrospect, the plan back-fired,

initiating a downward trend in the population that has continued ever

since.1 47 Harvest of adult males continued on St. George Island in the

Pribilofs until 1973 and on St. Paul Island until 1984.148

142. Donald C. Baur et al., The Law Governing Sea Otter Conservation, 13(12)

ENDANGERED SPECIES UPDATE 73 (Dec. 1996).
143. Trites, supra note 33, at 3.
144. Id.
145. ROPPEL, supra note 111, at 8.
146. Trites, supra note 33, at 3.
147. Id.
148. See National Marine Mammal Laboratory, Northern Fur Seal Population Assessment,

http://nmml.afsc.noaa.gov/AlaskaEcosystems/nfshome/nfsexploitation.html (last visited October
23, 2005).
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The ongoing decline in the fur seal population accelerated in the late
1990s. 149 Since 1998, fur seals have declined by about 6 percent per year,
to the point where only about 1.1 million fur seals remain in the North
Pacific.1 50 The fur seal has been designated as depleted under the Marine
Mammal Protection Act (MMPA) since 1998, and conservation managers
are now considering whether to petition the government to list it as
endangered under the Endangered Species Act.151

Freed from hunting pressures after 19'11, otter populations also
slowly recovered in the early twentieth century, and in 1951 one state
game manager suggested "that the time might not be far off when sea
otter fur would again appear on the world's fur markets. I can report that
this time is indeed near at hand.1' 52 By the late 1980s, otters had
repopulated every group of islands down the length of the Aleutian
chain, and Alaska again hosted more than 90 percent of all sea otters in
the world. 153 However, despite renewed protection from the MMPA and
continued increases in population through the early 1980s, otter
populations again began to freefall. Researchers who had studied
Alaskan otter populations for decades at first dismissed the first signs of
population decline as a statistical anomaly, so accustomed were they to
burgeoning populations of otters.154 But the steady downward trend
quickly became too apparent to ignore. The number of otters declined in
the Aleutian Islands by 17.5 percent per year during the 1990s. 155 By
2000, only about 9,000 otters remained. 156 Although otter biologists
speculated in 2000 that killer whales and sea otters had reached a steady
state in which otter populations could stabilize, a study three years later
proved that hope to be unfounded. 157 A count of otter populations on six
Aleutian Islands showed an average decrease of 63 percent between 2000
and 2003, and the sea otter population in the Aleutians had fallen to only
3 percent of the carrying capacity of the islands.158 "[I]f the current

149. Kershaw, supra note 33, at 4.
150. Id.
151. Id.; ROBSON, supra note 9, at 1.
152. James W. Brooks, The Management and Status of Marine Mammals in Alaska, 28

TRANS. N. AMER. WILDLIFE CONF. 314, 316 (1963).
153. CENTER FOR BIOLOGICAL DIVERSITY, PETITION TO LIST THE ALEUTIAN

POPULATION OF THE NORTHERN SEA OTER (ENHYDRA LUTRIS) AS AN ENDANGERED
SPECIES 7 (2000) available at http://www.sw-center.org/swcbd/species/otter/nsopetition.PDF;
Mary Pemberton, Otter Protection is Lawsuit's Goal: Alaska Population in Steep Decline,
SEATTLE TIMES, June 3, 2005, at B6.

154. Interview with James A. Estes, Research Wildlife Biologist, U.S. Geological Society, in
Santa Cruz, Cal. (Mar. 17, 2003).

155. Doroff, supra note 36 at 55.
156. Id. at 61.
157. J. A. Estes et al., Continuing Sea Otter Population Declines in the Aleutian Archipelago,

21 MARINE MAMMAL SCI. 169, 170 (2005).
158. Id. at 171.
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declining trend continues," the study concluded, "sea otters are in danger

of disappearing across all or much of the Aleutian archipelago over the

next decade." 159 Although it had previously declined to do so, the Fish

and Wildlife Service in August 2005 listed sea otters in southwest Alaska

as threatened under the Endangered Species Act because it found "no

evidence to indicate that the decline has abated."' 6

B. Steller Sea Lions

Northern fur seals and sea otters were not the only marine mammals

to begin vanishing from the North Pacific in the late twentieth century.

Steller sea lions have followed suit.1 61

The range of Steller sea lions overlaps significantly with that of fur

seals and sea otters. Their populations hug the coastlines of the North

Pacific from California in the east to Russia in the west, but the Gulf of

Alaska and the Aleutians are the heart of their territory. Lacking the

large quantity of oil that whales provide and the rich furs of otters or fur

seals, Stellers never sustained a major human hunt. Naturalist Henry

Elliott, who investigated the fur seal rookeries in the Pribilof Islands for

the U.S. government, wrote in 1882 that Stellers had a "natural inferiority

to the fur-seal... in perfected physical organization and intelligence."1 62

More to the point, the hide of the Steller sea lion was of no commercial

importance.163 Native Alaskans reported to Elliott that earlier in the

nineteenth century, Steller sea lions had almost exclusive possession of

St. George Island in the Pribilofs, but that the Russians killed them off so

that the more valuable fur seals could have more room to breed and haul

out.
164

Like other marine mammals in Alaska, Steller sea lions made a

steady comeback after the end of the major hunting era. By the mid-

1960s, as many as 300,000 Steller sea lions could be found in Alaska, and

one scientist reported that "[t]hese animals now probably approach the

maximum in abundance possible in Alaska."'165 But like fur seals and sea

otters, Steller sea lions began to vanish from Alaskan waters in the late

159. Id.

160. Endangered and Threatened Wildlife and Plants; Determination of Threatened Status

for the Southwest Alaska Distinct Population Segment of the Northern Sea Otter (Enhydra

lutris kenyoni), 70 Fed. Reg. 46,366, 46,384 (Aug. 1, 2005) (the listing covers northern sea otters

occurring between Attu Island in the western Aleutians to the Barren Islands in the Gulf of

Alaska).
161. Stellers do not supply the vast amount of oil or meat that whales can, nor do they have

the rich furs of otters or fur seals.

162. Henry W. Elliott, A Monograph of the Seal Islands of Alaska, 176 U.S. FISH

COMMISSION SPECIAL BULLETIN 84 (1882).

163. Id.
164. Id. at 88.
165. Brooks, supra note 152, at 322.

2005]



ECOLOGY LAW QUARTERLY

twentieth century. The first signs of decline could be seen in the eastern
Aleutian Islands in the mid-1970s, but it quickly spread across much of its
range. From perhaps 282,000 Steller sea lions in the mid-1970s, the
number fell to only about 76,000 by 1992, a stunning freefall of more than
70 percent in less than two decades. 166 By 1990, the federal government
declared Steller sea lions to be threatened under the Endangered Species
Act, 167 and in 1997 it downgraded the western population of Stellers
(those inhabiting the Gulf of Alaska and Aleutians) to endangered. 168

Although the Steller itself has little commercial value, the decline of
Steller sea lions in recent years has received more attention than that of
any other marine mammal in Alaska. Steller sea lions consume many of
the same prey fish that humans pursue, including Alaskan pollock, which
in 2003 constituted more than forty percent of the entire U.S. catch by
weight.1 69 The presence of an endangered animal in the midst of the
nation's largest fishery almost inevitably led to a series of lawsuits
challenging the National Marine Fisheries Service's (NMFS)
management of the fishery. 170 Four different suits over six years forced
NMFS to repeatedly revise its regulations in order to accommodate the
Stellers.171

Given the Stellers' reliance on a valuable U.S. fishery, the federal
government has placed en6rmous resources into studying the causes of its
decline. In 1992, when the population was merely threatened, the
government spent $1.43 million in research. 172 By 2001, after Steller sea
lions received the full protection of the Endangered Species Act, research
money jumped to more than $43 million. 173 A 2002 report by the National
Academy of Sciences pointed to several possible causes of the decline: a
shift in the climate regime, excessive competition between humans and

166. A.W. Trites & P.A. Larkin, Changes in the Abundance of Steller Sea Lions (Eumetopias
jubatus) in Alaska from 1956 to 1992: How Many Were There?, 22 AQUATIC MAMMALS 153
(1996).

167. Listing of Steller Sea Lions as Threatened Under Endangered Species Act With
Protective Regulations, 55 Fed. Reg. 12,645 (Apr. 5, 1990) (to be codified at 50 C.F.R. pt. 227).

168. Threatened Fish and Wildlife; Change in Listing Status of Steller Sea Lions Under the
Endangered Species Act, 62 Fed. Reg. 24,345 (May 5, 1997) (to be codified at 50 C.F.R. pts. 222,
227).

169. See NATIONAL MARINE FISHERIES SERVICE, FISHERIES OF THE UNITED STATES 2003,
at 2-3 (2004). In 2003, the U.S. catch for Alaskan pollock surpassed 3.3 billion pounds, compared
to a total U.S. catch of 8.2 billion pounds.

170. See Greenpeace v. Nat'l Marine Fisheries Serv., 55 F. Supp. 2d 1248 (W.D. Wash.
1999); Greenpeace v. Nat'l Marine Fisheries Serv., 80 F. Supp. 2d 1137 (W.D. Wash. 2000);
Greenpeace v. Nat'l Marine Fisheries Serv., 106 F. Supp. 2d 1066 (W.D. Wash. 2000);
Greenpeace v. Nat'l Marine Fisheries Serv., 237 F. Supp. 2d 1181 (W.D. Wash. 2002).

171. For an examination of the various suits and their results, see Jerry McBeath,
Greenpeace v. National Marine Fisheries Service: Steller Sea Lions and Commercial Fisheries in
the North Pacific, 21 ALASKA L. REV. 1 (2004).

172. UNTANGLING FOOD WEBS, supra note 35, at 12.
173. Id.
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Stellers for fish stocks, changes in fish stock composition toward less

nutritious prey for Stellers, predation by sharks or killer whales,

incidental human takes, disease, and toxins. 174 However, the report only

concluded that "there is insufficient data to conclusively identify the

cause or causes of the decline. 175

C. Harbor Seals

Like Steller sea lions, harbor seals never became a major target for

Russian or American hunters. Since they compete with fisherman for fish

stocks, harbor seals were traditionally seen by resource managers more as

pests than as valuable commodities. Beginning in the 1930s, the state of

Alaska began offering bounties for killing harbor seals. The program

killed between 6,000 and 10,000 seals per year in the 1930s and 1940s, and

as many as 24,000 per year by the 1950s. 176 By the mid-1960s, hunters also

began harvesting harbor seals for their pelts and selling them on the

European market. Approximately 50,000 harbor seals were harvested in

1965 alone, the vast majority of them newborn pups. 177

With protection from the MMPA after 1972, harbor seal populations

similarly recovered from historical lows and increased across their

range.178 Tugidak Island in the Gulf of Alaska held one of the largest

populations of harbor seals in the world, with more than 20,000 animals

in the 1960s, and almost 300,000 harbor seals cavorted in Alaskan waters

in the 1970s.179 Scientists in the 1970s and 1980s optimistically predicted

that they had turned a corner toward full recovery.
However, a mysterious decline began in the 1970s. Across the Gulf

of Alaska and Aleutian Islands, fewer than 30,000 harbor seals could be

found by 2001.180 Tugidak Island showed one of the earliest declines.

Between 1976 and 1982, the number of harbor seals breeding there fell by

more than 75 percent, and in 1982 only 2300 seals could be found on

Tugidak. 81 Scientists tracking that population concluded that the data

were "too sparse to evaluate population trends quantitatively,"'182 but

they speculated on a number of possible explanations. For example, a

reduction in the food supply caused by overfishing could explain the

174. Id.
175. Id.
176. Sease, supra note 33, at 46.
177. Id. at 48.

178. A. Anne Hoover, Harbor Seal (Phoca vitulina), in SELECTED MARINE MAMMALS OF

ALASKA 125, 142-43 (J.W. Lentfer ed., 1988).

179. Kenneth W. Pitcher, Major Decline in Number of Harbor Seals, Phoca vitulina

richardsi, on Tugidak Island, Gulf of Alaska, 6 MARINE MAMMAL SC. 121 (1990); Sease, supra

note 33.
180. PFISTER, supra note 32.
181. Id. at 133.
182. Hoover, supra note 178, at 135.
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decline, a theory that has been proposed to explain the decline of other
marine mammals in Alaska as well.18 3 However, a comparison of the
body fat of seals showed that harbor seals were actually in better
condition in the 1990s than they were in the 1960s, thereby undermining
the starvation theory. 184

D. A Grand Unifying Theory: Killer Whales

As scientists continued to debate the various causes of the declines
of these marine mammal populations over the last fifty years, an elegant
theory to explain them all emerged in the late 1990s. Wildlife biologist
James A. Estes and his colleagues had been studying otter populations in
the Aleutian Islands for two decades when they first noticed that the
otters were beginning to disappear. They examined potential causes,
including starvation, pollution or infectious disease. "In all those cases,"
Estes told the New York Times in 1999, "we find lots of bodies. They get
weak and tired and come ashore to die."'185 Since Estes could not find any
otter bodies, he realized that "something really weird was going on."' 86

Estes and his team eventually discovered that a major cause of the
decline of sea otters came from predation by killer whales.187 Killer
whales had not previously been considered consumers of otters, since no
attack on an otter by a killer whale had ever been seen before 1991.188
However, scientists began to see increasing numbers of attacks on otters.
Furthermore, they discovered that otter populations living in coves
inaccessible to killer whales were not declining, whereas otters living in
open water were. In 2004, the theory gained additional support when, for
the first time, scientists found the remains of at least five sea otters in the
stomach of a dead killer whale that washed ashore in Prince William
Sound.18 9 According to killer whale biologist Craig Matkin, "This was an
alternative to starvation." The scientists estimated that in order to survive
on an otter diet, a single killer whale would have to eat more than 1800
otters every year.1 90 As a result, a change in diet by fewer than four killer
whales could account for the otters' population crash.191

183. Natalie Phillips, Continuing Fall of Seal Population in Sound Baffles Experts,
ANCHORAGE DAILY NEWS, Sept. 27, 1997, at Dl, available at http://www.adn.com/evos/stories/
EV207.html.

184. Id.
185. William K. Stevens, Search for Missing Otters Turns Up a Few Surprises, N.Y. TIMES,

Jan. 5, 1999, at F1.
186. Id.
187. See Estes, supra note 40, at 473.
188. Id.
189. Doug O'Harra, Sundry Sea Life in Whale's Belly, ANCHORAGE DAILY NEWS, Nov. 22,

2004, at Al.
190. Estes, supra note 40, at 474.
191. Id.
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The Science article speculated that the collapse of otter populations

was linked to that of other marine mammals off Alaska. At first, the

Estes team blamed the decline in other marine mammals on a shortage of

their food supply, echoing the theories of scientists who had focused on a

change in prey composition in the North Pacific from nutritious species

such as herring to less nutritious pollock. 192 This idea accepted the theory

of "bottom-up forcing" that prevailed in ecology at the time, which held

that most important changes in marine ecosystems occurred because of

changes at the bottom of the food chain. 193 Estes and his colleagues,

however, demonstrated that "top-down forcing," where the behavior of

predators fundamentally shapes the ecosystem, was more critical in otter

depopulation. By this theory, otters were disappearing not because they

could not find food, but because they themselves were filling the food

shortage of a higher trophic level.
They soon applied this theory to the declines of the other marine

mammals. In a 2002 article, Estes wrote that the entire decline of Steller

sea lions in the Aleutian Islands could be accomplished by only twenty-

six killer whales dedicated to eating only Stellers. 194 Alternately, a one

percent change in the composition of the diet of all killer whales in the

area could explain the decline. 195

Even more intriguing, the killer whale hypothesis would also explain

the "sequential nature of the harbor seal, sea lion, and sea otter

collapses" over the course of the 1970s, 1980s, and 1990s, a cascade likely

triggered by the excesses of factory whaling in the 1950s and 60s.196 Once

the great whale populations had been decimated, killer whales needed to

look for alternative prey in order to survive. 197 Killer whales began

relying on harbor seals-preferred by killer whales because they are rich

in fat and relatively easy to catch-for a large part of their diet beginning

in the 1960s.198 By the early 1970s, harbor seal populations began to

crash, and killer whales turned to Steller sea lions, which are larger and

more formidable opponents than harbor seals.199 When Steller

populations began to fall, killer whales began resorting to otters.

192. See Stevens, supra note 185.

193. See, e.g., Thomas L. Hayward, Pacific Ocean Climate Change: Atmosphere Forcing,

Ocean Circulation, and Ecosystem Response, 12 TRENDS IN ECOLOGY & EVOLUTION 150, 152

(1997). For example, long-term climate shifts decreased the amount of zooplankton in the North

Pacific between the 1950s and 1980, which may have triggered wholesale alterations of the

marine food webs over that time, eventually culminating in reduced marine mammal

populations. See id. at 152; Stevens, supra note 185.
194. Estes, supra note 37, at 27.
195. Id.
196. Id.
197. Id.
198. Williams, supra note 42, at 3381.
199. Id.
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This theory remains somewhat controversial, as its authors readily
admit. 20 There is supporting evidence from analyses of killer whale
stomach contents taken in the 1970s and again in the 1990s, but many
scientists do not believe that killer whales can explain the decline in
marine mammal populations. 20'

If it is correct, this theory of ecological collapse presents a staggering
challenge to environmental managers and the legal regime on which they
rely. First, the root cause of the collapse-the elimination of great
whales-lies decades in the past, well beyond the reach of environmental
managers. Despite the successful recovery of some great whale species,
most notably California gray whales, most others such as Pacific right
whales remain critically endangered. 202 Even under the most optimal
conditions and with a full hunting moratorium in place, great whale
species may still be generations from full recovery. Until this underlying
distortion in the ecosystem is rectified, killer whales will continue to
reduce the populations of other marine mammal species.

Second, the traditional tools that environmental managers use to
protect ecosystems are powerless to remedy the ecological imbalance. For
example, creating protected areas such as marine reserves cannot protect
otters from hungry killer whales. Nor is it possible to simply re-introduce
the missing great whale species to restore balance-as is sometimes done
in ecosystems with missing predators such as wolves-since whales
(particularly endangered ones) cannot simply be transported from one
ocean to another. Third, for reasons that will be discussed in Part V, the
existing legal regime that governs the marine ecosystems of the North
Pacific is inadequate to deal with such an ecological cascade that affects a
multiplicity of ecosystems and species.

Even if predation by killer whales cannot explain the entire decline
in marine mammal populations, it may at least explain why they have not
recovered. The so-called "predator pit" hypothesis posits that historically
low marine mammal populations are kept low by hungry killer whales.203

Even this more limited version of the killer whale theory presents a
dramatic challenge to environmental managers who must somehow
balance the needs of predators with those of their prey.

200. Williams, supra note 42, at 3374.
201. See, e.g., LANCE G. BARRETT-LENNARD ET AL., THE IMPACT OF KILLER WHALE

PREDATION ON STELLER SEA LION POPULATIONS IN BRITISH COLUMBIA AND ALASKA (1995);
see also Kenneth W. Pitcher, Nutritional Limitation? An Alternative Hypothesis, in IS IT FOOD II
15 (Douglas DeMaster and Shannon Atkinson eds., 2001).

202. Although more than 10,000 right whales once cruised the North Pacific, two centuries
of overhunting have brought their population to "perhaps in the tens of animals." Endangered
and Threatened Species; Determination on a Petition to Revise Critical Habitat for Northern
Right Whales in the Pacific, supra note 87.

203. Elizabeth Manning, Orca Link Considered in Steller Sea Lion Fall, ANCHORAGE
DAILY NEWS, Mar. 21,2002, at Al.
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IV. THE MODERN NORTH PACIFIC LEGAL REGIME

This recent collapse in marine mammal populations occurred in the

midst of a complex regulatory environment. As discussed above, nations

have implemented conservation measures in the Bering Sea and Gulf of

Alaska for more than two centuries in order to reduce the impact of their

exploitation on marine mammals and fish. In the modern era, a number

of additional treaties and domestic laws govern the exploitation of marine

wildlife in the North Pacific. These include international instruments of
"soft law," domestic laws to regulate fishing, endangered species, and

marine mammals, and fisheries treaties.

A. International Soft Law Agreements

Over the last thirty-five years, international conventions have

hammered out a number of agreements designed to shape the

international environmental agenda. These include the 1972 Stockholm

Declaration on the Human Environment, 2°4 the 1982 United Nations Law

of the Sea Convention (UNCLOS), 2 5 and the Rio Declaration and

Agenda 21 from the 1992 U.N. Conference on Environment and

Development. 2° 6 They intend to apply broadly across jurisdictional

boundaries and ecosystems, creating guidelines for the treatment of living

resources. These agreements are often referred to as "soft law" because

they do not necessarily create obligations that are enforceable against

states. 2°7 Rather, they lay down "aspirational goals" for nations to

achieve.20 These goals, however, can later be codified into "hard"

international agreements or could evolve into customary international

law and thereby become potentially enforceable.2 9

The twenty-six principles adopted at the 1972 Stockholm conference

as the "Declaration of Principles for the Preservation and Enhancement

of the Human Environment" did not bind any nation to meet individual

goals. But they did recognize that humans had "acquired the power to

transform [the] environment in countless ways and on an unprecedented

scale.... A point has been reached in history when we must shape our

actions throughout the world with a more prudent care for their

204. Stockholm Declaration, supra note 26.
205. UNCLOS, supra note 27.
206. United Nations Conference on Environment and Development, June 3-14, 1992, Rio

Declaration on Environment and Development, U.N. Doc A/CONF.151/5/Rev.1 (June 14, 1992),

31 I.L.M. 874 [hereinafter Rio Declaration]; Agenda 21, supra note 28.

207. UNCLOS does include enforceable obligations against states, as well as an

international tribunal to enforce them, but its provisions regarding marine living resources

remain largely aspirational.
208. Anthea Elizabeth Roberts, Traditional and Modern Approaches to Customary

International Law: A Reconciliation, 95 AM. J. INT'L L. 757, 769-70 (2001).

209. See SANDS, supra note 125, at 142-43.
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environmental consequences. ' ' 210 The principles held that humans bear "a
solemn responsibility to protect and improve the environment for present
and future generations" and called on nations to maintain, restore, and
improve the "capacity of the earth to produce vital renewable resources,"
as well as to "safeguard and wisely manage the heritage of wildlife and its
habitat. '2 1' Although the principles dealt with the environment as a
whole, only Principle Seven directed itself at the world's oceans, but it
dealt solely with the issue of marine pollution: "States shall take all
possible steps to prevent pollution of the seas by substances that are
liable to create hazards to human health, to harm living resources and
marine life, to damage amenities or to interfere with other legitimate uses
of the sea. 2 12 Although these recommendations remain non-binding, the
United Nations General Assembly in 1972 endorsed the principles and
created the United Nations Environment Programme to foster
international cooperation toward achieving them.213

The 1982 Law of the Sea Treaty divides its treatment of living marine
resources between the jurisdictional areas that it creates. In the Exclusive
Economic Zone (EEZ), which the treaty defined as the zone extending
200 nautical miles from national baselines, 2 4 coastal states have
exclusive, sovereign jurisdiction over marine resources. The treaty
requires that a state, "taking into account the best scientific evidence
available to it, shall ensure through proper conservation and management
measures that the maintenance of the living resources in the exclusive
economic zone is not endangered by over-exploitation. ' 215 It then
encourages maintaining harvestable populations at maximum sustainable
yield, "as qualified by relevant environmental and economic factors," and
taking into consideration "species associated with or dependent upon
harvested species. ' 216 When the coastal state cannot take advantage of
the "optimum utilization" of the resources, UNCLOS encourages it to
give access to other states to exploit them. 21 7 Article 65, which deals
specifically with marine mammals, encourages states to "co-operate with
a view to the conservation of marine mammals and in the case of
cetaceans shall in particular work through the appropriate international
organizations for their conservation, management and study. ' 2 8 In the
high seas-areas beyond the 200-mile EEZ-the treaty enshrines the

210. Stockholm Declaration, supra note 26, at 1416-17.
211. Id. at 1418.
212. Id.
213. See SANDS, supra note 125, at 40.
214. UNCLOS, supra note 27, art. 57.
215. Id. art. 61(2).
216. Id. art. 61(3)-(4).
217. Id. art. 62(1)-(2).
218. Id. art. 65.
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freedom of all nations to fish, although it encourages nations to cooperate
for the sake of conservation. 219

In 1992, delegates from 176 nations, including 103 heads of state, met
in Rio de Janeiro, Brazil, for the United Nations Conference on
Environment and Development. 220 The Conference adopted the Rio
Declaration, a set of twenty-seven principles on sustainable development,
as well as Agenda 21, a more specific program of action. The Rio
Declaration states that all people "are entitled to a healthy and
productive life in harmony with nature. '221 Although it grants that
individual nations have "the sovereign right to exploit their own
resources," it also cautions that such development should "equitably
meet developmental and environmental needs of present and future
generations." 222  Principle Fifteen codifies the most sweeping
environmental provision: "In order to protect the environment, the
precautionary approach shall be widely applied by States according to
their capabilities. Where there are threats of serious or irreversible
damage, lack of full scientific certainty shall not be used as a reason for
postponing cost-effective measures to prevent environmental
degradation. "23

Agenda 21 emerged from the Rio Conference with far more detailed
goals and specific plans of action sprawling across forty chapters that
address issues from poverty alleviation to climate change. Chapter
Seventeen deals specifically with marine resources. It declares,

The marine environment-including the oceans and all seas and
adjacent coastal areas-forms an integrated whole that is an essential
component of the global life-support system.... [Protection of
marine resources] requires new approaches to marine and coastal
area management and development, at the national, subregional,
regional and global levels, approaches that are integrated in content
and are precautionary and anticipatory in ambit.... 224

Agenda 21 also pays obeisance to the need to "[p]rotect and restore
endangered marine species [and to pireserve habitats and other
ecologically sensitive areas." 225 However, despite this promising
language, the chapter does not set out innovative goals to meet this
challenge, but instead largely refers to UNCLOS, often explicitly. For
example, in its section on living marine resources on the high seas,

219. Id. arts. 116-20.
220. See PATRICIA W. BIRNIE & ALAN E. BOYLE, INTERNATIONAL LAW AND THE

ENVIRONMENT 40-46 (2d ed. 2002).
221. Rio Declaration, supra note 206, at 876.
222. Id. at 876-77.
223. Id. at 879.
224. Agenda 21, supra note 28, 17.1.
225. Id. I 17.46(e)-(f).
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Agenda 21 declares that UNCLOS "sets forth rights and obligations of
States with respect to conservation and utilization of those resources. '226

It furthermore adopts the UNCLOS requirement of exploiting resources
at "maximum sustainable yield as qualified by relevant environmental
and economic factors."227

These four instruments of international law, which apply to all the
world's oceans, provide little real protection for the marine species and
habitats in the North Pacific. UNCLOS is the most legally enforceable,
with rights and responsibilities than can be adjudicated at the
International Tribunal on the Law of the Sea.228 However, unlike other
provisions in the treaty dealing with rights of passage229 or continental
shelf drilling,230  provisions concerning resource conservation offer
nothing to enforce. For example, nations can do little to ensure that other
nations harvest only the maximum sustainable yield of fish within their
own EEZs. Furthermore, although it is an original drafter of the treaty,
the United States only signed UNCLOS in 1995 and still has not ratified
it, although the Bush Administration has submitted it to the Senate. 231

Until it is ratified, UNCLOS technically does not apply in the American
territory of the North Pacific, although the United States nevertheless
claims to follow its rules.232 The products of Stockholm and Rio have
greater potential for changing conservation practices, particularly the
precautionary principle, but they are legally unenforceable. The only
weight they carry is when the ideas that they embody infuse other treaties
or legal decisions. 233 For these reasons, these instruments of soft
international law-although they technically apply to the North Pacific as
elsewhere-have little capacity to directly influence the conservation of
habitats there.

226. Id. 17.44.
227. Id. I 17.46(b).
228. See UNCLOS, supra note 27, arts. 186-91, 279-99.
229. Id. art. 17.
230. Id. arts. 81-82.
231. Although the treaty has extremely strong support in the Senate and was reported out of

committee on a 19-0 vote, conservative Senators have blocked a full Senate vote, citing concerns
over U.S. sovereignty and security. See Elizabeth Shogren, Conservative Opposition Leaves U.N.
Accord in Dry Dock, L.A. TIMES, June 1, 2004, at 14.

232. See Presidential Letter of Transmittal of the Law of the Sea Convention, Oct. 6, 1994,
S. TREATY DOC. No. 103-39, at iii (1994).

233. For example, the 1995 Straddling Stocks Agreement adopted the Rio Declaration's
precautionary principle. United Nations Conference on Straddling Fish Stocks and Highly
Migratory Fish Stocks, Sept. 8, 1995, Agreement for the Implementation of the Provisions of the
United Nations Convention of the Law of the Sea of 10 December 1982, Relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, Art.
5(c), U.N. General Assembly Doc. A/CONF.164/37; 34 I.L.M. 1542. For more examples of the
use of the precautionary principle, see SANDS, supra note 125, at 266-79.
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B. Marine Mammal Protection Act

The budding environmental movement in the late 1960s and early
1970s created enormous pressure on Congress to enact legislation dealing
with various environmental crises. Continued harvests of northern fur
seals on the Pribilof Islands in the late 1960s and early 1970s outraged
many Americans, as television beamed disturbing images of hunters in
eastern Canada clubbing baby harp seals into American living rooms. 234

In addition, the slaughter of thousands of dolphins in a new fishery for
tuna that had developed in the Pacific in the late 1960s using purse seines
galvanized thousands of Americans. 235

Congress responded in 1972 with the Marine Mammal Protection
Act, which declared that marine mammals "should be protected and
encouraged to develop to the greatest extent feasible... and that the
primary objective of their management should be to maintain the health
and stability of the marine ecosystem. '236 Despite this language, however,
the act was designed to protect not ecosystems, but "certain species... of
marine mammals [that] are, or may be, in danger of extinction or
depletion." 237 As a primary step, the act required studies of all marine
mammals in U.S. waters in order to determine which species were
depleted.

23

In many ways, the protection afforded marine mammals in the
MMPA disappointed many environmental managers. 239 The primary
feature of the Act was a prohibition on "taking" marine mammals, which
the act defined as "to harass, hunt, capture, or kill. ' '24° The act declared
its "immediate goal" to be zero mortality of marine mammals from
human activities, but at the same time made a number of exceptions that
allowed for continued takings.2 41 Takings for scientific research or public

234. MICHAEL L. WEBER, FROM ABUNDANCE TO SCARCITY: A HISTORY OF U.S. MARINE
FISHERIES POLICY 121 (2002). According to Congressman Edward Garmatz, "[d]uring my 24
years as a member of Congress, I have never before experienced the volume of mail I have been
receiving on the subject of ocean mammals." Id. at 125.

235. Id. at 124.
236. Marine Mammal Protection Act, supra note 29, § 2(6).
237. Id. § 2(1).
238. Id. § 108(b). Depleted was defined as being below its optimum sustainable population

(OSP) as determined by the agency in charge. The OSP is a range of population between the
largest number that an ecosystem can support on the high end, and the maximum net
productivity on the low end. Therefore, if a species or stock falls below its maximum net
productivity level, it is depleted. 50 C.F.R. § 216.3 (2005). This has generally been interpreted to
mean 60 percent of the species' carrying capacity. See Baur, supra note 142, at 75. In addition,
under subsequent amendments to the MMPA, a species or population stock that is listed as an
endangered species or a threatened species under the ESA is automatically classified as depleted
under the MMPA. 16 U.S.C. § 1362 (2000).

239. WEBER, supra note 234, at 127.
240. Marine Mammal Protection Act, supra note 29, §§ 101(a), 3(13).
241. Id. § 101(a)(2).
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display were permitted, as were takings for native subsistence or
handicrafts. 242 More importantly, the MMPA allowed for a two-year
exception for all takings made incidentally through commercial fishing
operations.243 Thereafter, the Secretary of the Commerce could issue
permits for the incidental take of marine mammals.244 This exception in
many ways swallowed the rule, as commercial fishery operations
continued to kill tens of thousands of dolphins and other marine
mammals every year.

A series of amendments in 1988 and 1994 were designed to allow
even greater incidental takings of marine mammals by commercial
fisheries. The amendments overturned a decision by the Court of
Appeals for the D.C. Circuit that held that the Secretary of Commerce
could not issue a permit to take a depleted species, even if that meant
closing the fishery.2 45 The amendments granted the Secretary the power
to allow incidental takings of depleted species.246 The amended Act also
permitted commercial fishermen to use non-lethal means to deter
depleted species from damaging their gear or catch.247

The passage of the MMPA reduced the level of intentional takings of
North Pacific marine mammals, but it has done little to stem their overall
decline. Some of the species have not even been listed as depleted under
the MMPA. In 2001, the Center for Biological Diversity petitioned the
U.S. Fish and Wildlife Service (FWS) to list the otter as depleted under
the Marine Mammal Protection Act, but FWS refused to do so despite a
70 percent decline in otter populations in the Aleutians. 248 It found that
although the population of otters in the Aleutians had plummeted, the
overall Alaska population still remained within the range of the
estimated optimum sustainable population. 249 This finding is based on the
questionable premise that the otters throughout Alaska constitute a

242. Id. § 1O1(a)(1).
243. Id. § 101(a)(2).
244. Id.
245. Kokechik Fisherman's Ass'n v. Sec'y of Commerce, 839 F.2d 795, 802 (D.C. Cir. 1988).
246. 16 U.S.C. § 1371(a)(5)(D)(ii)III (2000).
247. Id. § 1371(a)(4).
248. Marine Mammals; Finding on Petition to List the Alaska Stock of Sea Otters as

Depleted, 66 Fed. Reg. 55,693 (Nov. 2, 2001). The National Marine Fisheries Service (NMFS)
has management authority for ocean species and anadromous fish, and the Fish and Wildlife
Service (FWS) manages terrestrial fish and wildlife species, including sea otters. This
management authority includes the responsibility of determining whether a species should be
listed under the MMPA or the ESA.

249. Id.
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single stock.250 Finally, in August 2005, FWS listed the southwest Alaskan
sea otter population as threatened.2 51

The National Marine Fisheries Service, which has management
authority over northern fur seals, found that the "current Pribilof Island

population of North Pacific fur seals is below 50 percent of the

population levels observed in the 1940s and early 1950s" and listed the

seals as depleted under the MMPA in 1988.252 Steller sea lions, which are

listed as either threatened (eastern stock) or endangered (western stock)

under the Endangered Species Act, automatically qualify as depleted

under the MMPA, which is a less rigorous standard. Similarly, the great

whale species-blue, fin, humpback, right, sei, bowhead, and sperm

whales-are all endangered and therefore also depleted. 253 Although

their populations have fallen dramatically in Alaska over the past thirty

years, populations of harbor seals are not listed as depleted under the
MMPA.

C. Endangered Species Act

In 1978, the Supreme Court called the Endangered Species Act of

1973 (ESA)254 "the most comprehensive legislation for the preservation

of endangered species ever enacted by any nation." 255 Its statutory

purpose is to "provide a means whereby the ecosystems upon which

endangered species and threatened species depend may be conserved. ' 256

The Act forbids the taking of any species that is listed as endangered or

threatened and prevents federal actions that will jeopardize those

species.257 Unlike the MMPA, which only protects individual species, the
ESA also protects critical habitat necessary for the survival of the
species. 258

Section 7 of the ESA requires that federal agencies ensure that their

actions do not jeopardize listed species or "result in the destruction or

250. Id. See Baur, supra note 142, at 75.

251. Endangered and Threatened Wildlife and Plants; Determination of Threatened Status

for the Southwest Alaska Distinct Population Segment of the Northern Sea Otter (Enhydra

lutris kenyoni), 70 Fed. Reg. 46,366,46,384 (Aug. 1, 2005).

252. North Pacific Fur Seal; Pribilof Island Population; Designation as Depleted, 53 Fed.

Reg. 17,888 (May 18, 1988) (codified at 50 C.F.R. pt. 216).

253. See Stock Assessment Reports, supra note 36.

254. Endangered Species Act, 16 U.S.C. §§ 1531-1544 (2000).

255. Tenn. Valley Auth. v. Hill, 437 U.S. 153,180 (1978).
256. 16 U.S.C. § 1531(b).

257. Id. § 1536(b)(3)(A). If a federal action is deemed to jeopardize a listed species, then the

agency taking the action must set out reasonable and prudent alternatives to the action.

258. Id. § 1533(a)(3)(A). See also Babbitt v. Sweet Home Chapter of Cmtys. for a Great

Oregon, 515 U.S. 687 (1995) (holding that the ESA prohibits significant modification of the

critical habitat of an endangered species).
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modification of [critical] habitat of such species...." 259 The Supreme
Court gave this section teeth in the landmark Tennessee Valley Authority
v. Hill decision, which blocked construction of a federal dam in the
critical habitat of the endangered snail darter.26° Congress amended the
ESA in 1982 to allow private landowners to apply for permits for
incidental takings of listed species, but in order to receive such a permit,
the landowner must prepare a habitat conservation plan (HCP) that
specifies the impact that the taking will have, mitigation efforts, and
possible alternatives to the taking.261

The ESA's provisions for ecosystem protection are limited in three
important ways. First, the protection extends only to habitat that is
critical to an endangered or threatened species. Peripheral habitat or
ecosystems that are not deemed critical to endangered species receive no
such protection. The North Pacific, of course, has a number of
endangered marine mammals and perhaps more that are soon to be
listed. But this has not translated into significant protection for the
habitat-critical or otherwise-of those species. The only substantive
protection for critical habitat in the North Pacific has been for Steller sea
lions, extending for twenty nautical miles around their major haulouts
and rookeries in the western part of their range.2 62 However, only a
portion of this is protected from human activities. Litigation between
Greenpeace and the government eventually resulted in a no-take fishery
zone within three miles of their haulouts and rookeries, with some added
protections in some areas out to twenty miles. 263 However, if predation by
killer whales has driven, at least in part, the decline in Steller sea lion
populations, then establishing critical habitat in which human fishing is
limited serves no real purpose. Even if human fishing has contributed to
the decline, Stellers are a wide-ranging species, so protecting only limited
areas around their haulouts may have little effect.

Second, the designation of critical habitat is subject to the fallible
nature of the political process and the limits of human understanding.
Outside of Steller sea lions, no endangered species has received any
significant critical habitat protection. Endangered great whale species

259. Endangered Species Act of 1973 Appropriation Authorization, Pub. L. No. 96-159,
§ 10, 93 Stat. 1230 (1982) (codified at 16 U.S.C. § 1539(a)(2)(A) (2000)).

260. Tenn. Valley Auth., 437 U.S. at 180.
261. See Zygmunt J.B. Plater, Endangered Species Act Lessons Over 30 Years, and the

Legacy of the Snail Darter, a Small Fish in a Pork Barrel, 34 ENVTL. L. 289, 299-300 (2004);
Endangered Species Act of 1973 Appropriation Authorization, supra note 259.

262. Critical Habitat for Steller Sea Lions, 50 C.F.R. § 226.202 (2005).
263. Current regulations define a complex scheme of no-take zones surrounding haulouts

and rookeries. While no fishing is allowed within three miles, some types of fishing are
prohibited within between three and twenty miles around some sites. For a complete list of the
regulations, see Fisheries of the Exclusive Economic Zone off Alaska, 69 Fed. Reg. 75,865 (Dec.
20, 2004).
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have received no protection for their habitat in the North Pacific, since

that would require massive changes in human activities across a vast

amount of ocean. Other species such as northern fur seals have not been

able to navigate the listing process, so they receive no protection under
the ESA.

Given the vast range of endangered great whales, designating their

critical habitat has proven especially problematic. North Pacific right

whales provide a dramatic illustration of this challenge and the ESA's

failure to meet it. The federal government first listed right whales as

endangered in 1970 under a precursor to the ESA, the Endangered

Species Conservation Act, and then again in 1973 with the ESA's passage

through Congress.264 When listing a species as endangered, the Secretary

of Commerce is required to "concurrently" publish a regulation

designating critical habitat, unless such habitat is not then

determinable. 265 However, with North Pacific right whales the Secretary
failed, with no explanation, to make such a designation. Not until 1991
did the National Marine Fisheries Service (NMFS) publish a Final

Recovery Plan, but it again deferred designating critical habitat until
"population numbers are available." Although the Plan indicated that

critical habitat in the Pacific would be designated by 1996, NMFS again

failed to do so.266 In 2000, the Center for Biological Diversity (CBD)
petitioned NMFS to designate an area off the Alaskan coast as critical
habitat, but NMFS refused to do so two years later.267 It promised,
however, to study the problem. By 2005, thirty-five years after the

government first listed right whales as critically endangered, it had yet to

take any concrete steps to protect them. Finally, CBD sued in federal

court, and Judge William Alsup ordered NMFS by the end of October
2005 to "use the best available evidence" to either propose an area in the

Pacific as critical habitat or to explain in the Federal Register "why no

264. Endangered and Threatened Species; Determination on a Petition to Revise Critical

Habitat for Northern Right Whales in the Pacific, supra note 87, at 7661. The government did

not list Atlantic right whales and North Pacific right whales as separate species, which they are

now widely recognized to be. See Notice of Technical Revision to Right Whale Nomenclature

and Taxonomy Under the U.S. Endangered Species Act, 68 Fed. Reg. 17,560 (Apr. 10, 2003)

(listing the North Pacific right whale as a distinct species, Eubalaena japonica). However, when

the Center for Biological Diversity challenged NMFS' continuing failure to designate critical

habitat for the species, NMFS rescinded recognition of Eubalaena japonica, perhaps because it
"would have triggered, at least arguably, an independent statutory duty to designate critical

habitat in the Pacific Ocean." Ctr. for Biological Diversity v. Evans, 2005 WL 1514102, at *1 n.2

(N.D. Cal. 2005).
265. 16 U.S.C. § 1533(a)(3).
266. National Marine Fisheries Service did, however, designate critical habitat for Atlantic

right whales in 1994. Designated Critical Habitat; Northern Right Whale, 59 Fed. Reg. 28,793

(June 3, 1994).
267. Endangered and Threatened Species; Determination on a Petition to Revise Critical

Habitat for Northern Right Whales in the Pacific, supra note 87.
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Pacific critical habitat should be designated due to a more paramount
statutory consideration (e.g., commercial or national security
interests). ''268 Judge Alsup chastised NMFS, noting that

[a]lthough critical habitat was designed for the Atlantic in 1994, no
critical habitat has ever been designated for the Pacific-then or
now.... NMFS has been overdue on the designation since at least
1996. The delay here has thus been at least nine years, if not [thirty-
five] years.2 69

The promises of ecosystem protection available under the ESA proved to
be little consolation for North Pacific right whales.

Third, the ecosystem protection available under the ESA is also
limited because the ESA applies only "when the fabric of nature wears so
thin that it begins to fray. ' 270 Listing a species under the ESA is a last-
ditch effort to prevent its extinction, but it is not a substitute for
responsible ecosystem management that could have prevented the crisis
in the first place. The listing of a species indicates that something has
gone horribly wrong in an ecosystem, and environmental managers are
immediately faced with a series of unpalatable choices about how to fix it.
This often entails disrupting the existing economic activities that occur in
those ecosystems. As a result, the listing process and the regulation of
listed species often become intensely political and acrimonious.271 The
designation of critical habitat for Steller sea lions and subsequent
regulation of the Alaskan fishing industry has been intensely political. It
has resulted, for example, in four contentious lawsuits between
Greenpeace and the federal government. In 1988, Greenpeace sued
NMFS, the management agency for Stellers, challenging its Biological
Opinion (BO) on the impact of groundfish fisheries on the Steller sea

268. Ctr. for Biological Diversity v. Evans, 2005 WL 1514102, *7 (N.D. Cal. June 14, 2005).
269. Id. at *4.
270. Robert L. Fischman, Predictions and Prescriptions for the Endangered Species Act, 34

ENVTL. L. 451,452 (2004).
271. Professor Plater compared the political controversies surrounding the ESA with the

relative lack of controversy involving other 1970s environmental legislation:
Only the ESA is still regularly subjected to plenary denunciations on the floor of
Congress; only the ESA has not had its funding reauthorized since 1988; only the ESA
was hit by a sweeping one-year listing moratorium. It was the high profile ESA case of
the northern spotted owl (Strix occidentalis caurina) that got hit by a rider practically
eliminating the courts' jurisdiction to block timber sales in its critical habitat. It is the
ESA that has sustained amendmentsundermining jts fundamental goal-species
recovery-and granting broad exemptions to the military. The [Clean Air Act, Clean
Water Act, and National Environmental Policy Act] do not confront industry-based
lobbying coalitions overtly dedicated to their repeal or neutralization, but the ESA
faces two of them. And I would propose that political criticism orchestrated against
the ESA often has a much broader ultimate target, using endangered species as a
stalking horse to impose political limitations on environmental regulation in other
fields as well.

Plater, supra note 261, at 292-93 (internal citations omitted).
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lion.272 A revised BO found that only the pollock fishery could affect the

Stellers. In a second BO issued the following year, NMFS indicated the

catch levels for pollock approved by the North Pacific Fishery

Management Council would not jeopardize the Stellers. Greenpeace

again sued to challenge the second BO, and federal Judge Thomas S.

Zilly found the NMFS decision to be arbitrary and capricious and

ordered further analysis. The judge then took the unprecedented step of

shutting down the entire fishery in August 2000, but the fishing industry

appealed to Congress to intervene. Alaskan Senator Ted Stevens, chair of

the Appropriations Committee, attached a rider to an appropriations bill

that overrode the court decision and allowed fishing to continue. 273 The

rider passed and was signed into law by President Bill Clinton. Finally,

after further rounds of BOs and litigation challenging them, NMFS issued

an interim emergency regulation in January 2002 that restricted fishing

around critical habitat around Steller sea lion haulouts and rookeries. 274

D. Regulation of Fisheries

The marine mammals whose populations have plummeted in recent

years all compete with humans as primary predators of fish in the North

Pacific. As a result, regulation of North Pacific fisheries can have a

profound impact on the health of marine mammal populations. 275 The

North Pacific has been subject to a number of international treaties

specifically concerning fisheries. Many of the treaties regarding North

Pacific fisheries are regional agreements between the United States and

either Canada or Russia.276 Others, however, are more international in

scope, involving nations such as Poland and South Korea whose distant-

water fishing fleets have historically fished within the Bering Sea and

North Pacific. Two of these agreements-the High Seas Fisheries

272. For details on the litigation, see McBeath, supra note 171; UNTANGLING FOOD WEBS,

supra note 35, at 16-17.

273. Consolidated Appropriations Act of 2001, Pub. L. No. 106-554, 114 Stat. 2763 (2000).

See also McBeath, supra note 171, at 34-35.

274. See Fisheries of the Exclusive Economic Zone Off Alaska; Steller Sea Lion Protection

Measures for the Groundfish Fisheries Off Alaska, 67 Fed. Reg. 956 (Jan. 8, 2002). For the

current regulations on fishing around critical habitat sites for Steller sea lions, see Fisheries of

the Exclusive Economic Zone off Alaska, supra note 263.

275. Many of the theories about the population crashes pivot around the availability of

sufficient food in the form of fish. Even the predator pit hypothesis-in which killer whales did

not cause the initial decline of Steller sea lions and other pinnipeds but are currently keeping

their populations low-posits that a lack of food may explain the decline of pinnipeds in the first

place.

276. See, e.g., Convention for the Preservation of the Halibut Fishery of the Northern Pacific

Ocean, U.S.-Canada, Mar. 2, 1953, 222 U.N.T.S 78; Protocol between the United States and

Canada to the Convention for the Protection, Preservation and Extension of the Sockeye

Salmon Fisheries in the Fraser River System, U.S.-Canada, Dec. 28, 1956, 8 U.S.T. 1057.
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Convention and the Donut Hole Convention-have particularly
impacted North Pacific fisheries.

The International Convention for the High Seas Fisheries of the
North Pacific Ocean was signed in 1952 by the United States, Canada,
and Japan and came into force the following year.277 The agreement
attempted to counteract what was seen as a developing threat from
Japanese fishing off the coast of North America. 278 The treaty created the
International North Pacific Fisheries Commission to determine whether
stocks of halibut, salmon, and herring could sustain further fishing
pressures. If the Commission determined that the United States and
Canada were already fishing those stocks off their coasts at or beyond
maximum sustainable yield, then Japan would be required to abstain
from fishing them.279

The High Seas Fisheries Convention was superseded in 1992 by the
Convention for the Conservation of Anadromous Stocks in the North
Pacific Ocean ("Anadromous Stocks Treaty"), signed by Canada, the
United States, Japan, and Russia. 2  The new agreement responded to
fears that Japan was depleting salmon stocks that traveled outside the
200-mile EEZ off Canada and the United States despite the earlier
treaty.28' The Soviets first broached the idea for a new treaty in 1989,
when they refused to allocate Japan a share of its fish stocks under the
1953 treaty.282 The Anadromous Stocks Treaty, concluded three years
later, banned the high seas fishing of salmon stocks.283

In 1994, six nations signed the Convention on the Conservation and
Management of Pollock Resources in the Central Bering Sea of 1994
("Donut Hole Convention"). The need for the treaty can be traced back
to the creation of the 200-mile Exclusive Economic Zones created by the
1982 United Nations Law of the Sea Convention (UNCLOS). 284 The

277. Convention for the High Seas Fisheries of the North Pacific Ocean, supra note 23.
278. See Harry N. Scheiber, Japan, the North Atlantic Triangle, and the Pacific Fisheries: A

Perspective on the Origins of Modern Ocean Law, 1930-1953,6 SAN DIEGO INT'L L. J. 27, 39-44
(2004). Such fears had lingered since the 1930s, when Japan first began sending factory trawlers
into the Bering Sea. See id. at 38-51.

279. Convention for the High Seas Fisheries of the North Pacific Ocean, supra note 23, arts.III, IV. Japan agreed to abstain from taking salmon, halibut, and herring in the eastern North
Pacific if the United States and Canada had already exploited those stocks to their maximum
potential. See generally Scheiber, supra note 278.

280. Anadromous Stocks Treaty, supra note 24.
281. See Peter L. Walton, Piracy of North Pacific Salmon: Economic Implications and

Potential Solutions, 25 GEO. WASH. J. INT'L L. & ECON. 581, 586 (1992).
282. Marian Nash Leich, Contemporary Practice of the United States Relating to

International Law, 86 AMER. J. INT'L L. 792, 793 (1992).
283. Anadromous Stocks Treaty, supra note24, art. III.
284. UNCLOS, supra note 27. Article 57 of UNCLOS authorizes the EEZs. Although

neither the United States nor Russia initially ratified UNCLOS, both unilaterally claimed EEZsextending out to 200 miles beginning in 1983. Russia ratified the treaty in 1997, and the United
States has not yet ratified it. For the proclamations declaring the extension of sovereignty to 200

[Vol. 32:939



OF OTTERS AND ORCAS

demarcation of national EEZs placed the bulk of the Bering Sea within

national sovereignty. Only a small portion in the middle of the Bering

Sea-the Donut Hole-remained in international waters and could

therefore be fished by Japan, Korea, Poland, and other nations.285 This

put enormous pressure on the pollock stocks that entered the Donut

Hole. Whereas 18,000 metric tons of pollock were harvested in the Donut

Hole in 1980, by 1989 the harvest increased to almost 1.5 million metric

tons.286 Under such intense fishing pressure, the pollock stock collapsed

by 1992.287

The six nations that fished in the Bering Sea began meeting in 1991

to discuss how to mitigate the pressures on pollock stocks.288 The Donut

Hole Convention aimed to "restore and maintain the pollock resources in

the Bering Sea at levels which will permit their maximum sustainable

yield."289 The treaty allowed the parties to set annual quotas and

established innovative mechanisms for enforcement by individual states.

The Donut Hole Treaty illustrates the trade-offs inherent in

international treaties. Its wide-reaching and potentially effective

compliance mechanisms are off-set by a number of limitations in the

protections it provides. First, it deals only with pollock. No other species

is ever mentioned in the text of the treaty despite the fact that the Bering

Sea is a complex set of ecosystems that are highly interdependent. 29°

Second, the treaty employs outdated concepts such as maximum

sustainable yield rather than more modern concepts of ecosystem

management. 291 Third, the treaty is limited in its reach, covering only the

Donut Hole. Although the quotas have remained at zero in the Donut

Hole to rebuild the pollock stocks, both Russia and the United States are

permitted to fish for pollock within their EEZs, which compromises

recovery of the Donut Hole stocks. 292

miles, see Decree of the Presidium of the Supreme Soviet of the USSR on the Economic Zone of

the USSR - 28 February 1984, in ROBERT W. SMITH, EXCLUSIVE ECONOMIC ZONE CLAIMS: AN

ANALYSIS AND PRIMARY DOCUMENTS 417-18 (1986); Proclamation on an Exclusive Economic

Zone, Proclamation No. 5030 (March 10, 1983), 22 I.L.M. 461 (1983).

285. See Timothy D. Smith, United States Practice and the Bering Sea: Is It Consistent with a

Norm of Ecosystem Management?, 1 OCEAN & COASTAL L.J. 141,170 (1995).

286. See Evelyne Meltzer, Global Overview of Straddling and Highly Migratory Fish Stocks:

The Non-Sustainable Nature of High Seas Fisheries, 25 OCEAN DEV. & INT'L L. 255, 286 (1994).

287. Bonfil, supra note 12, at 45-46.

288. This included Japan, China, South Korea, Poland, Russia, and the United States. See

Stuart B. Kaye, Legal Approaches to Polar Fisheries Regimes: A Comparative Analysis of the

Convention for the Conservation of Antarctic Marine Living Resources and the Bering Sea

Doughnut Hole Convention, 26 CAL. W. INT'L L.J. 75, 100-01 (1995).

289. Donut Hole Convention, supra note 25.

290. See Smith, supra note 285, at 174.
291. Id.
292. See Kaye, supra note 288, at 106.
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E. Magnuson Act

By the late 1960s and early 1970s, environmental managers began to
realize that a crisis was nearing in the waters off the United States. In
1969, the Commission on Marine Science, Engineering and Resources
released a report entitled Our Nation and the Sea: A Plan for National
Action.293 The Stratton Report, named after committee chair Julius A.
Stratton, warned of the need to increase the harvest of food from the
world's oceans in order to feed an ever expanding global population. 294

The report also cautioned that the American fishing industry was losing
its competitive edge: "While world fishing has increased, the relative
position of our own country has declined. During the past thirty years,
landings by U.S. fishermen have remained almost constant; they now
account for only 4 percent of the world catch. '295 The report called for a"restructuring of fisheries laws and regulations and creation of a new
framework based on national objectives for fisheries development and on
the best scientific information." 296

At the same time, however, environmental managers increasingly
recognized that fish stocks were finite and that the United States was
beginning to approach their limits. In the preface to a 1976 report on the
nation's fisheries, Commerce Secretary Elliot Richardson wrote:

Thirty years ago, our fisheries seemed inexhaustible. Today we know
they are not. The fault lies in large measure with man. Man is a
voracious consumer, and modern technology has made it possible for
fishing vessels to harvest the living resources of the seas in prodigious
amounts.... Over the past decade, there has been a serious depletion
of a vital source of food and a weakening of the American fishing
industry, and we must now set to work to restore both our fisheries
and our industry.297

Those twin and sometimes antagonistic goals-conserving the nation's
fisheries and revitalizing the nation's fishing industry in the face of
foreign encroachment298 -motivated passage of the 1976 Fishery

293. COMMISSION ON MARINE SCIENCE, ENGINEERING AND RESOURCES, OUR NATION
AND THE SEA: A PLAN FOR NATIONAL ACTION (1969) [hereinafter Stratton Report], available
at http://www.lib.noaa.gov/edocs/stratton (last visited October 15, 2005). The report was
originally commissioned by Congress in 1966. See Marine Resources and Development Act of
1966, Pub. L. No. 89-454 (1966).

294. "The race between population and food supply has potentially explosive consequences;
every avenue must be employed to control this race." Stratton Report, supra note 293, at 86.

295. Id. at 11.
296. Id.
297. WEBER, supra note 234, at 82.
298. That foreign encroachment was particularly apparent in the North Pacific and BeringSea. Japan first sent factory mothership fleets into the eastern Bering sea in 1933, trawling for

Pacific Ocean perch, herring, and yellowfin sole. Bernard A. Megrey & Vidar G. Wespestad,
Alaskan Groundfish Resources: 10 Years of Management under the Magnuson Fishery
Conservation and Management Act, 10 N. AMER. J. FISHERIES MGMT. 125, 127 (1990). The ships
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Conservation and Management Act, known as the Magnuson Act after its

Senate sponsor.299 The Magnuson Act sought to extend U.S. federal

management authority by declaring American sovereignty in a Fishery

Conservation Zone extending from three miles from shore (the limit of

state sovereignty) out to 200 miles, the same limit that international

negotiators were simultaneously discussing at UNCLOS. 3° ° The Act

banned foreign fishing within that zone, although it allowed the Secretary

of Commerce to issue permits during a gradual phase-out period. 301 The

transition to an all-American fishery in the North Pacific occurred faster

than expected. By 1987, no independent foreign fishing vessels operated

within the American fishery zone.3 °2

The Magnuson Act also created eight regional fishery councils to

regulate fisheries within their regions.30 3 The North Pacific Fishery

Management Council would have authority over the fisheries off Alaska,

including the Bering Sea.3°4 The Act charged the councils with developing

fishery management plans (FMPs) for specific stocks based on seven

national standards. 30 5 The North Pacific Council currently has FMPs for

groundfish in the Gulf of Alaska, groundfish in the Bering Sea and

Aleutian Islands, crab, salmon, and scallops. 3°6

The Magnuson Act has met one of its twin goals: it very effectively

Americanized the fisheries off U.S. shores. However, it failed to

simultaneously conserve American fish stocks for two basic reasons.3°7

First, the act encouraged an overcapitalization of the American fishing

remained there until World War I, then returned in 1954 after encouragement from the

American occupation authority in Japan, which helped rebuild the Japanese fishing industry. See

Scheiber, supra note 278, at 78-88. The Soviet Union also began fishing the Bering Sea heavily in

the late 1950s, and by the 1960s, a number of species were in decline. Megrey & Wespstad,

supra, at 127-28. In 1966, Congress passed the Bartlett Act, which extended U.S. sovereignty

over fisheries out to twelve miles from the shore. Bartlett Act, Pub. L. No. 89-658, 80 Stat. 908

(1966). Even so, foreign fishing pressures continued, and the five years between 1968 and 1973

witnessed a four-fold increase in fishing pressures for pollock in the eastern Bering Sea, which

led to significant declines. Megrey & Wespstad, supra, at 129.

299. Magnuson-Stevens Act, supra note 30, § 2.

300. Id. § 101.

301. The Act created an exception for existing international fishing agreements, among

other exceptions. Id. § 202. The Act also authorized loan guarantees and subsidies to promote

the expansion of the American fishing industry.

302. Megrey & Wespstad, supra note 298, at 140. Joint ventures between foreign and

domestic fisheries ended in 1989. Id.

303. Magnuson-Stevens Act, supra note 30, § 302.

304. Id. § 302(a)(7).

305. Id. § 301(a). The standards required that the FMPs be based on the best scientific

information and achieve the optimum yield from the fishery, among other things.

306. See North Pacific Fishery Management Council, http://www.fakr.noaa.gov/npfmc (last

visited November 3, 2005).

307. See generally SUZANNE IUDICELLO ET AL., FISH, MARKETS, AND FISHERMEN: THE

ECONOMICS OF OVERFISHING (1999). See also Shi-Ling Hsu & James E. Wilen, Ecosystem

Management and the 1996 Sustainable Fisheries Act, 24 ECOLOGY L.Q. 799 (1997).
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industry.308 By encouraging construction of new ships through subsidies
and loan guarantees, the act dramatically increased the number of
American ships fighting for dwindling supplies of fish. Second,
commercial and recreational fishing interests have tended to dominate
the councils established by the Magnuson Act, so the councils have
continually increased allowable catches rather than bringing them in line
with ecological realities.309 Not until the passage of the Sustainable
Fisheries Act in 1996 were the councils even required to take ecological
issues into consideration in their fishery management plans. 310

V. HOLES IN THE ENVIRONMENTAL SAFETY NET

The international treaties and domestic laws that make up the
environmental safety net safeguarding the North Pacific have been
unable to prevent substantial declines of marine mammals over the past
thirty years. This failure has occurred for a number of reasons. First,
those laws with teeth have almost invariably dealt with the management
of only a single species or a single area rather than a complex ecosystem.
Second, the laws and treaties have tended to come too late to prevent the
collapse of many species, enacted only once the species had largely
disappeared as a result of overexploitation. Third, the question
underlying many legal regimes has not been how to best protect natural
resources, but who owns them. Fourth, the legal regimes tend to become
paralyzed by scientific uncertainty. As a result of these failures, a
fundamental mismatch exists between the legal regimes that govern the
North Pacific and the ecological predicament of its marine ecosystems.

A. Single-Species and Single-Area Management

The decline of marine mammals in the North Pacific Ocean
implicates countless other species over a vast area and at all trophic
levels-well beyond the great whales, fur seals, harbor seals, Steller sea
lions, and sea otters whose populations have most visibly crashed. Those
declining species tend to be members of the higher trophic levels, preying
on the dozens of varieties of fish, urchins, shrimp, crabs, and tiny
zooplankton. In turn, each of these marine mammals becomes prey for
sharks, killer whales, and humans. For the mammals to thrive, the
ecosystems on which they depend must be substantially intact.
Furthermore, many of these species range across the breadth of the
North Pacific and beyond. Although sea otters tend to spend their lives
locally in nearshore areas, other species such as California gray whales

308. See WEBER, supra note 234, at 207.
309. Hsu & Wilen, supra note 307, at 802-03.
310. Sustainable Fisheries Act, supra note 30.
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and fur seals migrate thousands of miles annually, crossing through

dozens of ecosystems.
The various theories that attempt to explain the decline of North

Pacific marine mammals all fundamentally recognize that they are

members of complex ecosystems whose alteration could have devastating

effects. Some scientists who advocate a theory of climate change, for

example, argue that "climate-driven regime shifts . ..can cause major

reorganizations of ecological relationships over vast oceanic regions." 31'

Others argue for the junk-food hypothesis, in which Steller sea lions

switched their diets from small fatty fishes such as herring to less

nutritious pollock, thereby causing nutritional distress for Stellers. 312 Such

a diet change resulted from vast increases in the number of pollock

because of climate change or human overfishing. The killer whale

hypothesis also relies on an ecosystem view, in which removals of great

whales from the North Pacific in the nineteenth and twentieth centuries

created a rippling series of ecological changes in the North Pacific that is

ultimately causing the decimation of the sea otter today.

The legal regimes that govern the North Pacific Ocean, however,

tend to view the problem of conserving nature one dimensionally in a

three-dimension world. The various international treaties in place all

focus almost exclusively on one individual species or a single

management area. For example, the Donut Hole Treaty deals only with

pollock and covers only a limited area of the high seas. The 1948

International Convention for the Regulation of Whaling deals with a

larger number of species, but still the goal is only to conserve whales.

311. Robert C. Francis & Steven R. Hare, Decadal-Scale Regime Shifts in the Large Marine

Ecosystems of the North-East Pacific: A Case for Historical Science, 3 FISHERIES

OCEANOGRAPHY 279 (1994). See also George L. Hunt et al., Climate Change and Control of the

Southeastern Bering Sea Pelagic Ecosystem, 49 DEEP SEA RES. II 5821 (2002); John McGowan,

Climate-Ocean Variability and Ecosystem Response in the Northeast Pacific, 281 SCI. 210 (1998);

Ashleen J. Benson & Andrew W. Trites, Ecological Effects of Regime Shifts in the Bering Sea

and Eastern North Pacific Ocean, 3 FISH AND FISHERIES 95 (2002).

312. See, e.g., David A.S. Rosen & Andrew W. Trites, Pollock and the Decline of Steller Sea

Lions: Testing the Junk-Food Hypothesis, 78 CAN. J. ZOOLOGY 1243 (2000). The junk-food

hypothesis posits that a climate regime shift that occurred in the North Pacific in 1976-77 favored

fish from the Gadidae family such as walleye pollock, which began to dominate and necessarily

provide the bulk of Steller sea lion diets. The new reliance on a less nutritious prey species may

have contributed to the decline of the Stellers. A recent study places the junk-food hypothesis in

considerable doubt. See Lowell W. Fritz & Sarah Hinckley, A Critical Review of the Regime

Shift-"Junk Food "-Nutritional Stress Hypothesis for the Decline of the Western Stock of Steller

Sea Lion, 21 MARINE MAMMAL SCI. 476 (2005). The study concluded that there is little evidence

that (1) the North Pacific was dominated by species such as herring before the regime shift and

pollock afterwards, (2) the diet of the Steller sea lion ever changed because of the regime shift,

and (3) evidence from captive sea lions that diets of frozen walleye pollock were deficient can be

extrapolated to the wild. Id. at 506. Furthermore, other pinniped populations that are not in

significant decline-including the eastern stock of Steller sea lions-rely on walleye pollock diets

with little evidence of ill results. Id.
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Instruments of soft international law such as the Rio Declaration
encourage more multi-species protection and habitat protection but carry
little management weight.

The same is true of domestic legislation. The Marine Mammal
Protection Act deals only with specific species of marine mammals, and
only those that are listed as depleted are afforded extra protection. The
Magnuson Act divides the oceans into individual stocks of fish and
requires the eight regional fishery councils to develop fishery
management plans for specific types of fish. The Magnuson Act did not
call for multi-species management or ecosystem management, although
the 1996 Sustainable Fisheries Act, which amended Magnuson, did call
for more attention to be paid to ecological considerations. 313

B. Too Little, Too Late

The various laws and treaties regulating the North Pacific have also
tended to come too late to prevent the collapse of many species.
Typically, international or domestic action occurs only once a collapse
has already occurred. Fur seals, for example, were already in dramatic
decline by the time the United States began objecting to pelagic sealing
by other nations. The same is true of sea otter stocks, which were hunted
nearly to extinction by Russian and then American hunters before they
finally gained some minimal protection under the Fur Seal Treaty. Only
the fact that they were commercially extinct saved the otters from
biological extinction before they were finally protected by the Marine
Mammal Protection Act in 1972. In the case of whaling, the IWC enacted
a moratorium in the 1980s only after great whales had been largely
eliminated from the North Pacific. The moratorium has been successful in
allowing some (although certainly not all) great whale species to recover
from historic lows, but it came too late to prevent the cascade of
ecological changes whose consequences environmental managers are now
encountering in the North Pacific. The Fur Seal Treaty of 1911 and the
Donut Hole Convention also exemplify a reactive modus operandi.

Domestic laws are similarly flawed. The Endangered Species Act,
reactive by design, applies only once a population has diminished to a
point where it can no longer fulfill its role in an ecosystem. If, as the killer
whale theory holds, a significant reduction in the populations of great
whales triggered the current crisis among marine mammals in the North
Pacific Ocean, at least in part, the ESA would have been powerless to
avert it because it would have applied only after the elimination of whale
stocks had already triggered a change in killer whale feeding habits.
Although the ESA may be able to protect an individual species from total

313. See generally Hsu & Wilen, supra note 307.
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extinction-undoubtedly an important goal-much of the damage done

to surrounding ecosystems can occur before the species is listed as
threatened or endangered.

The sea otter, a keystone species in its environment, is an excellent

example of this phenomenon. The Alaskan otter has only recently been
listed under the ESA as threatened, despite dramatic reductions in their
numbers that first appeared a decade ago. The current designation may

be able to protect the otter itself from total extinction, but it cannot
reverse the devastating loss of kelp forest ecosystems that the otters once
protected. Much of the kelp forest ecosystem--including dozens of

species that the kelp supports-is already gone. Although the ESA can
prevent a single species from going extinct, it cannot retroactively protect

surrounding ecosystems from radical change by the dramatic reduction of
keystone species.

In many of these cases, the legal regimes implemented to remedy the

crises are too little and too late to prevent rippling changes through the

marine environment. Regardless of whether scientists eventually

determine that the current ecological collapse was triggered by excessive
whaling, overfishing, or human-induced changes to the climate, each of

the various treaties or laws has been implemented too late in the game to
head off an ecological crisis.

C Disputes over Sovereignty

International treaties, and even some domestic laws, have tended to

focus more on sovereignty than on species conservation. The discourse
has generally not been about how to exploit an ecosystem responsibly,
but rather which country will get to exploit it in the first place.

One of the clearest examples of this occurred in the late 1880s when
disputes over ownership of the fur seal resource between the United

States and Great Britain boiled over. When the U.S. and the U.K. agreed
to international arbitration to settle the issue, they crafted their

arguments almost exclusively in terms of ownership of the fur seal
resource rather than conservation of the seal stocks. The United States

argued that it held a property right to the seals on land and a right to
protect that property even when the animals left American territory and
ventured into the high seas. The United States based those claims on "the

established principles of the common and the civil law, upon the practice
of nations, upon the laws of natural history, and upon the common
interests of mankind. ' '314 The government argued that no nation had the
right to abuse the freedom of the high seas to destroy another nation's
property. The United States claimed that it was acting "for the benefit of

314. Fur Seals Arbitration, Declaration 11, in MOORE, supra note 124.
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mankind and should be permitted to discharge their trust without
hindrance."

315

Great Britain, conversely, relied entirely on the traditional principle
of the freedom of the high seas. The Bering Sea was "an open sea in
which all nations of the world have the right to fish and navigate. '31 6

Britain described that right as the ability "to come and go upon the high
sea without let or hindrance, and to take therefrom at will and pleasure
the produce of the sea. '317 According to this view, the rights of a coastal
state such as the United States were limited to preventing foreign ships
from entering their waters to take fur seals on the Pribilof Islands.318 The
international tribunal agreed, holding by a five-to-two vote that the
United States had no "right of protection or property in the fur seals"
outside the three-mile limit.319 The tribunal reinforced the notion that
nations could not regulate hunting or fishing on the high seas because
such resources were the property of no individual nation.

Such a focus on sovereignty and ownership rather than conservation
is not surprising given late-nineteenth century attitudes towards the
environment. However, even more modern international regimes reflect
this priority.320 The 1952 High Seas Fisheries Convention, for example,
allocated salmon, halibut, and herring stocks between the United States,
Canada, and Japan. The treaty did not aim to preserve the fisheries, but
instead ensured that the United States and Canada could fully fish-and
even overfish-the stocks off their coasts without interference from
Japan. The treaty did establish conservation measures of a sort, at least
by the maximum-sustainable-yield standards of the 1950s, but
"scientifically based fishery management objectives were not always
easily distinguished from naked self-interest. '321 The treaty merely
established that Canada and the United States had sovereign authority
over the resources but did little to ensure that they themselves would not
overfish the stocks.

Nor is this ownership focus unique to international agreements. The
Magnuson Act, the foundational law for American fisheries, ensured that
Americans would derive exclusive benefit from the fish stocks off their
shores. The Act proclaimed that "[t]he activities of massive foreign
fishing fleets . . .have contributed to such damage [to fish stocks],

315. Id.
316. Id. at 816.
317. Id. at 845-46.
318. Id. at 819-20.
319. Treaty Submitting to Arbitration the Questions Relating to the Seal Fisheries in the

Bering Sea, Feb. 29, 1892, U.S.-Great Britain, 1 IELR 62, 176 CTS 447, 8 IPE 3874, 3877.
320. See SANDS, supra note 125, at 565.
321. Id. at 92. Japan agreed to this limitation because it left Japan "free to operate without

significant limitations in nearly all other areas of the global oceans" as it continued to re-
establish its fishery industry after World War I. Id. at 106.
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interfered with domestic fishing efforts, and caused destruction of the
fishing gear of United States fishermen." 322 The Act purported to
"promote domestic commercial and recreational fishing under sound
conservation and management principles. '323 However, the concern for
preventing foreigners from exploiting "American" stocks blinded
legislators to the need to protect stocks from American fishers. Although
the Act consolidated management of the resource under one sovereign, it
almost guaranteed that the fish stocks would eventually fail by
overcapitalizing the American fleet.324 After fifteen years of regulation
under the Magnuson Act, fish stocks in the United States continued to
decline.325 Clearly such a focus on sovereignty over conservation has done
little to prevent-and does little to remedy-ecosystem collapse in the
North Pacific.

D. Scientific Uncertainty

Finally, in the face of scientific uncertainty, legislators, treaty
negotiators, and environmental managers are often unable to respond. As
a result, the regimes that they create are largely unable to adapt to new
circumstances in which basic causes of environmental damage are
unknown. The Endangered Species Act can provide enormous protection
for a species on the brink of extinction, but when the causes of the
species' decline are not entirely known, the ESA can only dictate how the
government should act on the margins. For example, the Act can be used
to create buffer zones around Steller sea lion haulouts, but it apparently
cannot be used to limit major fisheries in the North Pacific unless it is
crystal clear that they are contributing to or causing the Stellers' decline.
Until very recently, scientific uncertainty over the total population of sea
otters remaining in Alaska, as well as whether they should be considered
one large stock or several small stocks, denied the sea otter protection
under the ESA or the Marine Mammal Protection Act. None of these
legal regimes has adopted anything as far reaching as the precautionary
principle, which would counsel caution in the face of scientific
uncertainty. That principle, embodied in the Rio Declaration, has not
been adopted by any U.S. environmental legislation, which for the most
part was created more than thirty years ago, well before the
precautionary principle became embodied in international law.

322. Magnuson-Stevens Act, supra note 30, § 2(a)(3).
323. Id. § 2(b)(3).

324. See WEBER, supra note 234, at 33-36.

325. NOAA reported in 1991 that fishing yields fell approximately 30 percent below their
long-term potential. Furthermore, at least 28 percent of U.S. fish stocks were overfished, and the

status of another 34 percent was unknown. NATIONAL OCEANIC & ATMOSPHERIC

ADMININSTRATION, OUR LIVING OCEANS: THE FIRST ANNUAL REPORT ON THE STATUS OF

U.S. LIVING MARINE RESOURCES 7-8 (1991).
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No one is yet certain why the populations of marine mammals have
recently plummeted in the North Pacific. The evidence is greatest for
otters, which apparently succumbed to predation by killer whales.
Despite substantial research conducted on Steller sea lions because of
their impact on fisheries, and lesser degrees of research on fur seals and
harbor seals, scientists do not yet agree what precipitated or facilitated
their decline. The killer whale hypothesis has the potential to link the
declines together, but the science remains uncertain. But with an
inflexible regulatory regime that cannot cope with scientific uncertainty,
managers can do little to act on the existing scientific knowledge.

CONCLUSION

Despite a web of international treaties, protected areas, and
domestic environmental laws, the collapse of marine mammals has
continued unabated. Although millions of dollars have been spent to
understand the problem, particularly with regard to Steller sea lions, very
little has changed in terms of actual management of these species and
ecosystems. Although the government has established a complex network
of fishing-free zones around Steller sea lion haulouts and rookeries, it has
done very little to protect other marine mammals and their habitat.
Lacking a flexible management regime and virtually powerless in the face

..of scientific uncertainty, environmental managers have been unable to
stem the tide of marine mammal declines.

The problem is firmly rooted in a history of overexploitation.
Overhunting of great whales in the 1950s and 1960s may have triggered a
complex cascade of ecological effects that caused a crash of sea otter
populations-and likely those of other marine mammals-in the present.
The legal regime has always remained one step behind the sequential
collapse, coming into place to protect a species only once its population
was already depleted or so critically endangered that it could no longer
fulfill its role in a healthy ecosystem. Whatever the root cause, the crisis
in North Pacific marine mammals has exposed the complex network of
legal regimes designed to protect them as a series of mere stop-gap
measures ill-fitted to the ecological realities of the North Pacific.
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