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During the mid-1920s, the story of the courtship, marriage, and separation
of Alice Beatrice Jones and Leonard Kip Rhinelander astounded the American
public, especially the citizens of New York and black Americans across the
country.' Alice, a chambermaid and the racially mixed daughter of English
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1. See PHILLIP BRIAN HARPER, ARE WE NOT MEN?: MASCULINE ANXIETY AND THE

PROBLEM OF AFRICAN-AMERICAN IDENTITY 132 (1996); Jamie L. Wacks, Reading Race, Rhetoric,
and the Female Body in the Rhinelander Case, in INTERRACIALISM: BLACK-WHITE
INTERMARRIAGE IN AMERICAN HISTORY, LITERATURE, AND LAW 162-77 (Werner Sollors ed.
2000); see also Rhinelander's Wife Admits Negro Blood, N.Y. TIMES, Nov. 11, 1925, at I
(describing the courtroom as "jammed" and having "[p]eople . .. two and three deep around the
walls and fill[ing] every available bit of space to the right of the Judge's bench"). Certainly, at the
time of Rhinelander v. Rhinelander, the black press viewed the case of "the charming Miss
Beatrice Jones, a member of our group" to be of primary importance. Poor Girl to Fight Hubby's
Parents, CHI. DEFENDER, Dec. 6, 1924, at I (emphasis added) [hereinafter Poor Girl]. Even as
this newspaper article suggests, however, the black press initially viewed the case as less about
race and more about "the social gap that existed between [Alice and Leonard]." Id.; see also
Young Kip Stammers as He Tells of Pursuing Alice During Three Years' Wooing, CHI. DEFENDER,

Nov. 21, 1925, at 12 [hereinafter Young Kip Stammers] ("Is it color or money? But it doesn't
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immigrants who had worked as servants on a large estate in Bradford, England,
had committed the social faux pas of falling in love with and marrying Leonard
Kip Rhinelander, the son of a white multi-millionaire who descended from the
French Huguenots. 2 Or rather, as certain arguments from Leonard's trial
attorney Isaac Mills 3 and later the jury's verdict would together suggest,
Leonard had committed a social offense by "knowingly" loving and marrying

4Alice, a colored woman.

happen to be Mrs. Rhinelander's color that is giving rise to the suit. It is something far more
sinister, and will be brought out before the case is ended. We call all persons white who are the
color of Mrs. Rhinelander."). In the end, though, New York's leading black newspaper at the time,
the Amsterdam News, proclaimed the following about the meaning of the Rhinelander verdict:
"[T]he Rhinelander jurors have rendered a great service to womanhood in general and Negro
womanhood in particular... [by showing] that the law will not uphold them [white men] in their
promiscuous folly with colored women." Rising Above Prejudice, AMSTERDAM NEWS, Dec. 9,
1925, at 1; see also Wacks, supra note 1, at 176. The Chicago Defender, which was the leading
black newspaper in the country at the time, heavily covered the Rhinelander case. Founded on
May 5, 1905 by Robert Abbott, the son of former slaves, the Chicago Defender became the first
black newspaper to have a circulation of 100,000. See Karen E. Pride, Chicago Defender
Celebrates 100 Years in Business, CHI. DEFENDER, May 5, 2005, available at
http://www.chicagodefender.com/page/local.cfm?ArticlelD=687 (last visited July 21, 2007). The
Chicago Defender was uniquely known for not using the words "Negro" or "black" in its
publications. "Instead, African Americans were referred to as 'the Race' and Black men and
women as 'Race men and Race women."' Id.

2. Transcript of Record at 889, Rhinelander v. Rhinelander, 219 N.Y.S. 548 (N.Y. App.
Div. 1927) [hereinafter Court Record] (examination of Elizabeth Jones) (noting that she and Mr.
Jones met while working at an estate in Bradford, England); id. at 127 (direct examination of
Sidney N. Ussher) (including a concession by Davis that Leonard was "a descendant of the Philip
Jacobs Rhinelander family, French Huguenots, one of the original settlers of New Rochelle"); id.
at 1085 (Opening for Plaintiff) (describing Leonard as "one of the original French Huguenot
settlers"); see also EARL LEWIS & HEIDI ARDIZZONE, LOVE ON TRIAL: AN AMERICAN SCANDAL

IN BLACK AND WHITE 8 (2001) (describing the Rhinelanders as "one of the founding families of
New York's economic and social elite"). This Essay quotes from many of Alice's personal letters
to Leonard. Her letters contain numerous misspellings and grammatical mistakes. I use the "[sic]"
signal only at each misspelled word, not at the grammatical mistakes (mainly subject-verb issues),
so as not to disturb the flow of the letters. The grammatical mistakes are part of the Court Record
and are not typographical errors by me the author. Additionally, throughout this Essay, I generally
use the term "colored" or "Negro" when I refer to Alice, several members of her family, and other
people of African descent to maintain consistency with terms used in the documents in the Court
Record.

3. Isaac Mills formerly served as a state senator and New York Supreme Court Justice. He
also had served as the District Attorney of Westchester County, including during a period when
Alice's trial attorney, Lee Parsons Davis, was an Assistant District Attorney. At the time of the
Rhinelander trial, Mills was near his retirement. See Court Record, supra note 2, at 1147
(Summation for Defendant); LEWis & ARDIZZONE, supra note 2, at 49.

4. At trial, Mills repeatedly referred to a generally accepted belief within the white
community: if Leonard knew prior to marriage that Alice was of colored blood, his marrying her
despite such knowledge was an unspeakable offense. Mills tried to distance his client from this
unforgivable offense by proclaiming that Leonard intended to cross lines of socioeconomic class
by marrying Alice, but he "would not [have] inflict[ed] upon [his proud lineage and family name]
the undying disgrace of an alliance with colored blood. That is where he drew the line." Court
Record, supra note 2, at 1102 (Opening for Plaintiff). On December 5, 1925, the jury rejected
Leonard's claim that he did not know of Alice's racial background before the marriage and
returned a verdict in favor of Alice. See id. at 1057-59 (Case); id. at 1005-06 (Charge of the
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Scandal arose about the marriage of Alice and Leonard when a story with
the title "Rhinelanders' Son Marries Daughter of a Colored Man" ran in the
Standard Star of New Rochelle on November 13, 1924. 5 Two weeks later, on
November 26, 1924, Leonard filed for an annulment of his marriage to Alice. 6

In his Complaint, Leonard alleged that Alice had misrepresented her race to
him by improperly leading him to believe that she was white, "not colored,"
before their nuptials. 7 New York law did not ban interracial marriages between
Blacks8 and Whites at the time; 9 thus, Alice and Leonard's marriage was not
automatically void.10 In the state of New York, the law did not identify

Court); see also infra note 244 and accompanying text. The New York Times reported the
following about the Rhinelander verdict: "They [the jurors] declared by their verdict that the
fervid love for the dark-skinned Alice Jones... would have been declared even though [Leonard]
had known at the time that she was not white, and that whatever his doubts were before his
marriage his affection was greater than the bar of race." Rhinelander Loses; No Fraud Is Found;
Wife Will Sue Now, N.Y. TIMES, Dec. 6, 1925, at 1 [hereinafter Rhinelander Loses].

5. See Rhinelander's Son Marries Daughter of a Colored Man, NEW ROCHELLE
STANDARD STAR, Nov. 13, 1924, at 1; see also Court Record, supra note 2, at 172-73 (direct
examination of Leonard Kip Rhinelander).

6. Court Record, supra note 2, at 1 (Statement under Rule 234). "An annulment is a
declaration by a court that a marriage was void and of no effect." J. Jeffrey Gunn, Statute Note,
Utah's Annulment Statute: Are Annulments Underused as a Result of Liberal "No-Fault" Divorce
Laws?, 6 J. L. & FAM. STUD. 385, 385 (2004). At the request of Leonard, this case went before a
jury, which decided the factual issues in the lawsuit more than one year later. See Court Record,
supra note 2, at 1081 (Opening for Plaintiff); see also Packard v. Packard, 84 N.Y.S. 1090, 1090
(N.Y. App. Div. 1903) ("Section 1753 of the Code provides that in an action brought to annul a..
• marriage, 'except where it is founded upon an allegation of the physical incapacity of one of the
parties thereto, the court must, upon the application of either of the parties ... direct[] the trial by
a jury of one or more issues of fact."') (quoting N.Y. CODE CIv. P. § 1753).

7. See Court Record, supra note 2, at 15-16 (Amended Complaint). The Amended
Complaint alleged in relevant part:

That the consent of said plaintiff to said marriage was obtained by fraud. That prior to
said marriage the defendant represented to and told the plaintiffs that she was white and
not colored, and had no colored blood, which representations the plaintiff believed to be
true, and was induced thereby to consent to said marriage, and entered into said
marriage relying upon such representation.

Id.
8. Throughout this Article, I capitalize the word "Black" or "White" when used as a noun

to describe a racialized group. I do not capitalize these terms when I use them as adjectives.
9. See Court Record, supra note 2, at 1182 (Summation for the Defendant) ("In this great

state of New York there is no law against a negro marrying a white."); see also Joanna Grossman,
Shifting the Terrain of the Trial: What Did the Husband Know?, FINDLAW, Aug. 5, 2002,
available at http://writ.news.findlaw.com/books/reviews/20020805-grossman.htm (last visited
Mar. 8, 2007); Wacks, supra note 1, at 171; see also LEWIS & ARDIZZONE, supra note 2, at 25-26
(noting that approximately 1 percent of registered marriages in New York at that time involved
"black-white unions"). Today, a strong taboo against black-white marriages still exists. See Kevin
R. Johnson, The Legacy of Jim Crow: The Enduring Taboo of Black-White Romance, 84 TEX. L.
REV. 739, 742 (2006) (book review) ("Although increasing, white-black relationships are
relatively rare and much less common than Asian American-white, Latino-white, and Native
American-white relationships.").

10. "A defective marriage is classified as either 'void' or 'voidable,' depending upon the
seriousness of the defect. Conceptually, a void marriage simply does not exist and thus is
incapable of possessing marital consequences. A voidable marriage, on the other hand, is valid
until annulled; only then is the marriage considered a legal nullity. The annulment 'relates back'
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interracial marriages as so odious to public policy that they were legally
impossible;11 however, fraud as to a spouse's race before marriage signaled
that there had been no meeting of the minds between husband and wife. Given
the importance of racial classifications and their corresponding status in
society, New York courts readily accepted knowledge about a spouse's race to
be a factor so crucial to the understanding of the marital contract that fraud
about it rendered the marriage voidable and thus eligible to be annulled from its
start. 12 In other words, the primary basis for recognizing knowledge of a
spouse's race as a material fact that went to the essence of marriage,' 3 a
requirement for annulling voidable marriages based on fraud after
consummation, 14 was racial prejudice and social opprobrium of intermixing.
Additionally, although New York had not followed many southern states in
adopting the "one drop rule," 15 many Whites in New York agreed that any taint
of colored blood removed a person from the class of white citizens. 16 In
essence, because of long-held beliefs about racial genetics and community
expectations about social barriers of race in 1920s New York, knowledge of a
spouse's race was considered to be as central to marriage as the ability to

to the ceremony, voiding the marriage ab initio." Note, The Void and Voidable Marriage: A Study
in Judicial Method, 7 STAN. L. REV. 529, 530 (1955).

11. See Louanne S. Love, Note, The Way We Were: Reinstatement of Alimony after
Annulment of Spouse's "Remarriage, "' 28 J. FAM. L. 289, 290-91 (1990).

12. Cf Points for Appellant on Appeal from Order Denying Motions for New Trial and
From Judgment at 19, Rhinelander v. Rhinelander, Sept. 10, 1926) [hereinafter Points for
Appellant].

13. Factors go to the essence of marriage if they are conducive to the essential purposes of
marriage, such as the care of offspring. See Rubman v. Rubman, 251 N.Y.S. 474 (Sup. Ct. 1931)
("The essential purpose is the establishment of the conventional home and family, with children,
the unit out of which arises and upon which society is established.").

14. See Roth v. Roth, 161 N.Y.S. 99, 103 (Sup. Ct. 1916) (declaring "that a marriage will
not be annulled for fraud, unless the facts misrepresented or concealed go to the very essence of
the marriage contract"); see also Rubman, 251 N.Y.S. at 482 ("It has been held that before
consummation any fraud which, if known to the innocent party, would result in no marriage is in
general sufficient ground for annulment, but after consummation and the creation of a public
status the marriage will be annulled only when the fraud goes to the essence of the contract.").

15. See LEWIS & ARDIZZONE, supra note 2, at 33 (noting that New York did not legally
define who was "Negro" or "white"). The one-drop rule refers to the notion that one drop of black
blood places a person in the racial group of Blacks. See Michael A. Elliott, Telling the Difference:
Nineteenth-Century Legal Narratives of Racial Taxonomy, 24 LAW & Soc. INQUIRY 611, 616
(1999) (asserting that "the 'one-drop' rule . . . marks a person as racially 'other' no matter how
small the fraction of 'blood' he or she has inherited from a nonwhite group"); see also Angela
Onwuachi-Willig, The Story ofHudgins v. Wrights: Multiracialism and the Social Construction of
Race, in RACE LAW STORIES (Rachel F. Moran & Devon W. Carbado eds., forthcoming 2008)
(manuscript at 17, on file with author) (asserting that "numerous states adopted the one-drop rule
in the early 1900s"); see also Rachel F. Moran, Love with a Proper Stranger: What Anti-
Miscegenation Laws Can Tell Us About the Meaning of Race, Sex, and Marriage, 32 HOFSTRA L.
REV. 1663, 1665 (2004) (stating that under the one drop rule, "even remote African ancestry
identified a child as Black").

16. See Points for Appellant, supra note 12, at 19.
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consummate it. 7 Thus, no question was ever raised about whether Leonard's
alleged basis for annulment-racial fraud-could legitimately serve as a reason
for legally declaring his marriage to Alice to be void.

Numerous questions arose, however, as to whether Leonard truly wanted

to file his Complaint for annulment and end his relationship with Alice. A
rumor throughout the case of Rhinelander v. Rhinelander was that a love-
stricken Leonard begged Alice to fight the case so they could remain together
as husband and wife.' 8 In fact, many suspected that Leonard's father, Philip
Rhinelander, had forced the lawsuit upon him. 19 Alice even questioned who
was behind the case, publicly declaring through her attorney that she believed
Leonard was being held against his will. 20

In the beginning, it looked as though Alice intended to follow Leonard's
purported wish for her to challenge the lawsuit such that they could remain
together as husband and wife. Indeed, just days after Leonard filed his
Complaint, Judge Samuel Swinburne, the Jones family attorney, proclaimed,

17. See Vanden Berg v. Vanden Berg, 197 N.Y.S. 641, 642 (Sup. Ct. 1923) (holding that
inability to consummate a marriage even due to pain inflicted by a sickness can be sufficient
grounds for annulment); Devanbagh v. Devanbagh, 5 Paige 554, 556 (N.Y. Ch. 1836) (indicating
that an annulment may be granted if the seeking party can show incapacity to consummate at the
time of the marriage, without any agreement to have no sexual relations); see also infra notes 90-
92 and accompanying text.

18. The Jones's family attorney, Judge Samuel Swinburne, indicated that Leonard had sent
Alice the following note: "Honey Bunch, old scout-I hope you will win this case. Get the best
lawyer." Rhinelander Bride Fears He Is Captive, N.Y. TIMES, Nov. 30, 1924, at 14 [hereinafter
Captive]. The note was unsigned, but Alice recognized Leonard's handwriting. See id.; see also
Poor Girl, supra note 1, at 1 ("Despite the filing of the annulment the young millionaire has
informed his wife to have courage and believe in him.... [Leonard Rhinelander] informed her to
fight the case to the end. He advised her to get the best lawyer obtainable."). According to Alice,
Leonard told her, "[T]here is but one thing that can separate us, and that is death." Rhinelander
Bride Flays N. Y Society, CHI. DEFENDER, Mar. 21, 1925, at 1 [hereinafter Rhinelander Bride].

19. See Poor Girl, supra note 1, at 1 ("It is alleged he was kidnapped by his father and
forcibly kept from his wife."); Rhinelander Trouble May Soon Cease, CHI. DEFENDER, Dec. 13,
1924, at 1 (reporting the claim "that young Rhinelander would never have signed an annulment
complaint of his own free will"). During his cross-examination, Leonard even conceded that his
attorney had taken his love letters from Alice without his knowledge or permission. See Court
Record, supra note 2, at 409-12, 415 (cross-examination of Leonard Kip Rhinelander). Later,
Leonard's attorneys used many of Alice's letters, which disclosed their premarital sexual
encounters, as evidence to support his case at trial. See Young Kip Stammers, supra note 1, at 12
(quoting portions of trial in which Leonard admitted that he had no control over his attorney's
actions in taking his letters from Alice).

20. Captive, supra note 18, at 14; see also Rhinelander's Bride Replies to His Suit with
Complete Denial of Deceit Charges, N.Y. TIMES, Dec. 9, 1924, at 1 ("Mrs. Rhinelander... still
has 'the greatest faith' in her husband and believes that the suit was brought and is being
prosecuted by his relatives. She refuses to believe that he has had any part in it whatsoever.").
Leonard's family denied their involvement in the case and insisted that Leonard was acting "on
his own initiative." Rhinelander Sues to Annul Marriage; Alleges Race Deceit, N.Y. TIMES, Nov.
27, 1924, at 1. The day after Leonard filed his lawsuit, the family's spokesman stated that "the
family had no foreknowledge of the legal step, but would be delighted to hear that [Leonard] had
'come to his senses."' Id. A lawyer for Philip Rhinelander, Spotswood D. Bowers, asserted that
"the family would not interfere beyond refusing to receive the wife." Id.
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"There is only one way to settle this suit now, and that is by Mr. Rhinelander

dropping the entire action and recognizing his wife. [Alice] does not want a
money settlement. She is ill and she wants her husband back., 21 In her Answer
to the Complaint, Alice denied each and every allegation related to Leonard's
claim of fraud.22 Less than two months later, after Leonard had filed an
Amended Complaint that separated his allegation that Alice was of colored
blood into its own paragraph, Alice responded to the allegation by denying
"that she [had] any knowledge or information sufficient to form a belief as to"
Leonard's statement concerning "colored blood in her veins."23 Still, Alice did
not admit to being of colored descent in her Amended Answer, and from all
outward appearances, she had a desire at the time to prove that she was white
and save her marriage. For instance, shortly after Leonard had filed his
Complaint, Swinburne asserted that "his client's main objective would be to
prove that she is white." 24 As one journalist reported, Swinburne had declared
his understanding to be that Alice was legally white under New York law
"inasmuch as her mother is of pure white origin."2 5 Additionally, soon after
Leonard's lawsuit was filed, the New York Times reported that Alice's father,

George Jones, declared that his naturalization papers, which listed him as
colored, were inaccurate. 26 In fact, rumors surfaced that Alice planned to "seek

an extra allowance from the court for expenses to cover a trip of an investigator

21. Captive, supra note 18, at 14.
22. See Court Record, supra note 2, at 9 (Answer).
23. See id. at 11 (Answer to Amended Complaint); id. at 10 (Amended Complaint).
24. Rhinelander's Wife Denies She Is Negro, N.Y. TIMES, Nov. 29, 1924, at 15 [hereinafter

Denies She is Negro].
25. Id. Judge Swinbume's understanding of Alice's race may have come from old southern

laws that declared a child to be the race of his or her mother in order to preserve the children of
black slave women and their white masters as slaves. See ROBERT S. COPE, CARRY ME BACK:
SLAVERY AND SERVITUDE IN SEVENTEENTH CENTURY VIRGINIA 11 (1973); Adele Hast, The
Legal Status of the Negro in Virginia 1705-1765, 54 J. NEGRO HIST. 217, 220 (1969).

26. Captive, supra note 18, at 14; see also Denies She Is Negro, supra note 24, at 15
(referring to Swinbume's statements that George was not a colored man). Swinbume explained
how George Jones came to be listed as "colored" in his naturalization papers, stating:

Like so many other people in daily routine, [George Jones] failed to read the papers as
filled out by the Clerk of the Mount Vernon court. Jones had nothing to do with filling
out the papers and he never read them. When finally they were presented to a Supreme
Court Justice and Jones learned that he was classed as a 'colored man,' he strenuously
objected, but not being of an aggressive nature he did not press the matter. The Clerk
did not ask Mr. Jones his race. He probably saw his dusky complexion and put down
'colored man.'

Denies She is Negro, supra note 24, at 15. Looking back, however, Alice's legal team seemed to
signal, at times, that her plan to litigate her whiteness could be abandoned in the future. For
example, Swinburne declared the following just days after the lawsuit was filed:

In our defense, we will neither affirm nor deny that Mrs. Rhinelander is of negro blood.
They have made that charge and they will have to prove it. That has nothing to do with
our end of the case. We are concerned with their charge of fraud and will concentrate
on that.
Young Rhinelander knew this girl and her family for some time before the marriage. He
paid attention to her sister before he courted Alice. He knew the entire situation.
Captive, supra note 18, at 14.
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to England and to the West Indies to trace the ancestry of [her] father and
grandfather., 27 Months later, the New York Times reported that Alice's
attorneys had actually "received sworn affidavits from investigators in England
to prove that Mrs. Rhinelander's ancestors were not of West Indian origin." 28

It was not until a year later, at trial, that Alice completely abandoned any
claim that she was white and chose not to litigate her whiteness 29-the only
legal strategy that socially could have saved her marriage to Leonard. 30 At the
beginning of her case as the defendant during trial, Alice surprised both
Leonard and his attorneys by arguing that Leonard had known of her "colored"

background before their marriage, 31 as evidenced by his seeing her naked body
during their premarital, sexual affairs and his close relationships with her
family, including her mixed-race father and her clearly colored brother-in-
law. 32 Indeed, the trial of the case included a wide variety of sensational
evidence, such as testimony from blackface performer Al Jolson,33 explicit

27. Plea by Mrs. Rhinelander, N.Y. TIMES, Jan. 5, 1925, at 23. George indicated "that his
mother was white and that he knew little about his father." Rhinelander Bride Fights for Alimony,
N.Y. TIMEs, Dec. 27, 1924, at 4. He is reported to have said the following: "My mother was a
Caucasian of pure English descent. The only information I have about my father is that he was a
native of one of the British colonies." Id.

28. Rhinelander Suit May Not Be Tried, N.Y. TIMES, Mar. 29, 1925, at 16. Just a few days
after news of the Rhinelander marriage broke, Alice's sister, Grace, also denied that Alice was
colored and blamed the rumors of Alice's being colored on jealousy. Grace proclaimed:

This whole thing about our being negroes is just jealousy. My father isn't colored but is
of West Indian descent. It was the same way when I got married. Women make me
sick, anyway. There are a lot of girls around here who are sore because they didn't cop
off a millionaire like my sister.
Rhinelanders Flee Glare of Publicity, N.Y. TIMEs, Nov. 15, 1924, at 6 [hereinafter Glare].
29. This term is borrowed from the work of Ariela Gross, Professor of Law and History at

the University of Southern California. See Ariela J. Gross, Litigating Whiteness: Trials of Racial
Determination in the Nineteenth-Century South, 108 YALE L.J. 109, 118-21 (1998) (analyzing a
broad range of cases in which the race of litigants was litigated). The decision by Davis not to
litigate Alice's whiteness came as a complete surprise to Leonard's trial attorney, Mills, who had
expended significant resources through an investigator to uncover the racial background of Alice
and her family in preparation for Leonard's case. See Calls Rhinelander Dupe of Girl He Wed,
N.Y. TIMEs, Nov. 10, 1925, at 1 (noting efforts that Leonard's team used to hire an investigator
who would refute Alice's denial of negro blood).

30. For example, Alice won at trial, but she and Leonard could not remain together for
reasons of social prejudice (in addition to any animosity Alice may have felt due to Leonard's
exposure of her premarital, sexual affairs with him at trial). See infra note 37 and accompanying
text (asserting that couple had divorced in Nevada).

31. See Court Record, supra note 2, at 1311-12 (Summation for Plaintiff); Kip's Burning
Love Notes Bared, THE AiO-AMERICAN, Nov. 14, 1925, at 1 [hereinafter Kip's Burning Love
Notes] ("The great Rhinelander cohorts were flabbergasted Tuesday when Mrs. Kip suddenly
admitted that colored blood courses in her veins.").

32. See Court Record, supra note 2, at 427-28, 512 (cross-examination of Leonard Kip
Rhinelander). Leonard remarked at trial, however, that the father looked darker than before. See
id. at 614.

33. See id. at 434-36 (direct and cross-examination of Al Jolson). In one of her letters to
Leonard, Alice made a reference to seeing Al Jolson at Paul Smith's, claiming that Jolson was
"some flirt with the girls." Id. at 434; see id. at 314 (direct examination of Leonard Kip
Rhinelander) (quoting Alice's letter as saying "I was talking to Al Jolson today, he was in
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letters about premarital sexual relations between Alice and Leonard,34 and the
baring of Alice's arms, shoulders, chest, and legs to the jury as a means of
showing that any man who had seen her naked-as Leonard had done-would
have known that she was of "colored" blood.35

Ultimately, in a surprise ending to a trial that drew attention from both
black and white audiences across the nation, the all-white, all-male, and all-
married jury returned a verdict in favor of Alice on December 5, 1925.36 In the
end, the Rhinelanders' marriage was not annulled, though Alice and Leonard
never saw each other again and ultimately divorced.37

swimming but he is some flirt with the girls"). Jolson was called to the witness stand by Leonard's
trial attorney, Isaac Mills. Jolson testified that he had never seen Alice in his life. He presented a
bill to demonstrate that he was at a hotel in Atlantic City at the time Alice claimed to have seen
him and joked about his wife not talking to him because of the case. Id. at 434-35. On cross, Davis
asked questions that suggested that the "Al Jolson" whom Alice met was not "THE" Al Jolson but
instead a man at Paul Smith's who was nicknamed after the star. Jolson even joked about the
situation on cross-examination. When Davis told him to "[g]o home and make up with [his] wife,"
Jolson responded, "Well, I want to tell you this: every time I go in my dressing room the orchestra
starts to play, 'Alice, where art thou going?"' Id. at 436. Alice also claimed to have met Irving
Berlin at Paul Smith's during this summer, but Berlin denied ever seeing and meeting Alice. Told
Rhinelander He Had Many Rivals, N.Y. TIMES, Nov. 14, 1925, at 1; Berlin Denies Rhinelander
Story, N.Y. TIMES, Nov. 20,1925, at 9.

34. Kip 's Burning Love Notes, supra note 31, at 1 (noting that some of the letters "were so
intimate that only portions of them can be printed").

35. See Court Record, supra note 2, at 649 (cross-examination of Leonard Kip
Rhinelander). Part of the exchange was as follows:

Davis: Well, were [all of her clothes] taken off?
Leonard: Yes.
Davis: And you saw her in the daylight-her entire body?
Leonard: Not in the daylight.
Davis: In the electric light, then?
Leonard: Yes.

Davis: Well, under the electric light you could see her entire body clearly?
Leonard: Yes.
Davis: And you saw its color?
Leonard: Yes.
Davis: You bathed her?
Leonard: Yes.
Davis: In the bathtub?
Leonard: Yes.
Davis: Without any clothes on?
Leonard: Yes.
Davis: And you did the bathing?
Leonard: Yes.
Davis: Bathed her entire body?
Leonard: Yes.
Davis: And you came in close proximity to it and its color?
Leonard: Yes.
Davis: No suspicions crept in your mind then?
Leonard: No.
Court Record, supra note 2, at 649 (cross-examination of Leonard Kip Rhinelander).
36. See id. at 1057-59 (Case). It is rumored that Alice had refused a $250,000 settlement

offer prior to the trial. See Rhinelander Bride Offered $250,000for Settlement, CHI. DEFENDER,
Dec. 27, 1924, at 1.

37. See LEWIS & ARDIZZONE, supra note 2, at 245 (stating that Leonard was granted a
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Unfortunately, the story of Alice and Leonard Rhinelander, while
dramatic at the time, eventually became another obscure factual event in
American legal history. The reasons for the disappearance of this seemingly
fascinating family law case are many. To begin, although of national public
import at its time, Rhinelander is not a United States Supreme Court case or
even a case from New York's highest court; 38 thus, it naturally would not
command the same attention that a national case about interracial families, such
as Loving v. Virginia,39 would attract. In fact, the Rhinelander case remained
relatively unknown until the turn of the century when a University of Michigan
professor, Earl Lewis, and a graduate student, Heidi Ardizzone, used local
newspapers to write about the Rhinelanders in their book, Love on Trial: An
American Scandal in Black and White.40 Additionally, Rhinelander's obscurity
may be due to the fact that, for decades, the story of the Rhinelanders remained
buried in newspaper articles alone, not in a published case or casebook. In fact,
the whereabouts of the trial transcript for Rhinelander and its court materials in
the Association of the Bar of New York City Library were unknown by
scholars for years, even by Lewis and Ardizzone, 4 1 who published their book in
2001. As far as I am aware, I am one of only two law professors who have a
copy of these historical documents-the papers that hold the words of the trial
in which a "black" woman, Alice Rhinelander, prevailed over a white man, her
husband, in his claim of racial fraud in 1920s New York.42

Using the case's primary materials as a framework, this Essay explores
one additional reason why Rhinelander, despite the sensation that it created at
the time, has remained virtually unrecognized in American legal history.
Specifically, this Essay contends that studies of race and law in American

divorce in Nevada in December 1930). The basis for the divorce was cruelty. Nevada Divorce Aim
ofL.K. Rhinelander, N.Y. TIMES, Jun. 13, 1929, at 31 [hereinafter Nevada Divorce]; Rhinelander
Divorces His Octoroon Wife, N.Y. TIMES, Dec. 28, 1929, at 3. Alice ultimately received "a
$31,500 settlement and an annuity of $3,600 for life." LEWIS & ARDIZZONE, supra note 2, at 246.
Leonard died at the age of 34 in February 1937. See id. at 247-48. Alice died more than 50 years
later in 1989; her headstone reads "Alice J. Rhinelander." Id. at 252, 259.

38. In the state of New York, the trial court is the "Supreme Court," and the highest court
in the state is the "Court of Appeals." See Steven Zeidman, To Elect or Not to Elect: A Case Study
of Judicial Selection in New York City 1977-2002, 37 U. MICH. J.L. REFORM 791, 800 (2004); Ira
P. Robbins, The Uniform Certification of Questions of Law Act: A Proposal for Reform, 18 J.
LEGIS. 127, 140 n. 100 (1992); Jeffrey L. Wilson, Note, Three if by Equity: Mareva Orders and the
New British Invasion, 19 ST. JOHN'S J. LEGAL COMMENT. 673, 744 n.369 (2005). Arthur B.

Schwartz, Note, The Second Circuit "Estopped": There Is No Promissory Estoppel in New York,
19 CARDOZO L. REV. 1201, 1201 n.4 (1997).

39. 388 U.S. 1 (1967). In Loving, the United States Supreme Court struck down the state of
Virginia's anti-miscegenation statutes, declaring them unconstitutional under both the Equal
Protection Clause and the Due Process Clause. See id. at 10-11.

40. See LEWIS & ARDIZZONE, supra note 2.
41. See id. at 262 (noting that the two scholars were unable to locate the "two-thousand-

page transcript of the trial itself').
42. The other law professor who has a copy of the transcript is my former law schoolmate

Jessica Silbey of Suffolk University Law School.
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families have largely ignored Rhinelander because the case informs society too
much about the functions of law, race, and racism in this country, specifically
as they relate to interracial intimacies and families. Although Rhinelander did
not lay down a constitutional rule that forever changed the law's relation to the
individual and his or her intimate relationships as did Loving, it used basic
contract and family law to reify the social construction of race in ways that, I
will argue, are salient today. Instead of reading Rhinelander as an anomalous
racial victory for a working class housemaid of colored blood in New York,4 3

this Essay analyzes Rhinelander as a testament to hierarchies of race in society;
societal desire by Whites for legal recognition of the idea of biological race; 44

and the "punishments," both legal and social, that can be imposed upon those
who dare to transgress racial boundaries of familial intimacy. Although the
strategic choice by Davis not to litigate Alice's whiteness enabled her to win
her battle against Leonard within the courtroom, it also affirmed the very social
norms of race that doomed her marriage and stripped her of the "freedom" to
define her own racial position-that is, if she, as some scholars have
speculated, truly identified as white. 45 Additionally, although the Rhinelander
verdict suggests-much like Alice's trial attorney, Lee Parsons Davis, 46

asserted-that the jury had overcome "passion and prejudice [to] decide [the]

43. See Court Record, supra note 2, at 413 (cross-examination of Leonard Kip
Rhinelander) (noting that Alice worked as a housemaid).

44. By "biological race" or "genetic race," I mean race as purely identifiable by clear,
visible physical markers, as opposed to defined by social, cultural, political, and economic factors.

45. Some scholars have suggested that Alice identified as a white woman and did not
consider herself to be colored. For example, Professor Randall Kennedy has highlighted Jamie
Wacks's suggestion that Alice was never put "on the witness stand [by her trial attorney] because
she herself sincerely believed that she was white and would have said so if asked, thereby
wrecking her legal defense." See RANDALL KENNEDY, INTERRACIAL INTIMACIES: SEX, MARRIAGE,

IDENTITY, AND ADOPTION 297 (2003) (citing Wacks, supra note 1, at 163-64). There was at least
some sign that the Jones family did not like to be identified with Negroes. At trial, Mrs. Jones
testified that, while her husband accepted being called "colored," he did not like being
characterized as a Negro. See Court Record, supra note 2, at 895 (direct examination of Elizabeth
Jones); see also Rhinelander Faces Thorough Quizzing, N.Y. TIMES, Nov. 15, 1925, at 14 (noting
that Elizabeth Jones "winced" when "Davis admitted in court that there was negro blood in Alice
Rhinelander's veins"). Elizabeth Jones even noted that her husband "was always called a mulatto
in England, but when he came to this country they seemed to regard him as a colored man." Court
Record, supra note 2, at 896. The Joneses also primarily socialized with Whites. See Grossman,
supra note 9.

46. After years of private practice, Lee Parsons Davis, a white graduate of Columbia Law
School, served as the Assistant District Attorney of Westchester County from 1908 to 1913. In
1913, he returned to private practice for a short time at a firm in Whites Plains, New York: Clark,
Close, & Davis. In 1917, Davis began his service as District Attorney of Westchester County,
having been elected to that office in 1916. He remained in office until 1922, when he returned to
his old firm in White Plains until 1937. Throughout his career, "Davis was recognized as a trial
lawyer of exceptional ability with an extraordinary talent for cross-examination." In 1936, Davis
became a Justice of the Supreme Court of New York, Ninth Judicial District. 50 THE NATIONAL
CYCLOPEDIA OF AMERICAN BIOGRAPHY 439 (1971). At trial, Davis was joined by Counsel Samuel
F. Swinburne and Richard Keogh. See LEWIS & ARDIZZONE, supra note 2, at 63.
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case[] upon the facts and the law," '47 the verdict also may be read as Leonard's
punishment for failing to meet expectations regarding his race, gender, and
class identities. If nothing else, a desire by the jury to "teach" Leonard a lesson
for being a race traitor may have served as the extra incentive it needed to do
what many sympathizers of Leonard believed to be unfair: to forever link
Leonard in life to Alice, a colored woman, by denying his claim for an
annulment.

48

Part I of this Essay describes the romance of Alice and Leonard
Rhinelander and Leonard's actions in filing for an annulment of their marriage.
Part I also details the events of the trial itself and explains the different trial
strategies employed by the parties' attorneys in this complex legal battle. Part II
focuses on the voice given to Alice, who never testified at trial, by exploring
the reasons behind Davis's chosen trial strategy for his client and the reasons
why Davis was able to succeed in winning the case for Alice, a colored woman,
against Leonard, a wealthy white socialite, in 1920s New York. Part II.A
proposes one explanation, among many, for the chosen defense strategy of
Alice at trial, a strategy that essentially ended all hope of Alice and Leonard
ever living together as spouses. Specifically, Part II.A analyzes federal and
state case law prior to 1925 in order to explicate why the one legal strategy that
could have allowed Alice and Leonard to remain together as husband and wife
from a social perspective-the decision to litigate the whiteness of Alice-was

not a viable option for Alice and her legal team. Thereafter, Part II.B examines
the potential reasons why Davis's trial tactics were successful for the underdog,
Alice, even in the face of racial prejudices that provided the jury with plenty of
incentive to grant Leonard an annulment regardless of trial evidence. Indeed,
after the trial, one juror noted, "If we had voted according to our hearts the
verdict might have been different." 49 To this end, Part II.B provides two
possible motivations for the vote against the Rhinelander jurors' hearts: (1) the
desire within white society to view race as inexorable; and (2) the

47. Rhinelander Loses, supra note 4, at 1.
48. For example, after the jury announced its verdict, one juror's wife expressed her

disapproval of the verdict. She asserted, "Leonard Rhinelander should have been granted
annulment. It isn't right for a man of his standing to be tied to a girl with colored blood." LEWIS &
ARDIZZONE, supra note 2, at 223 (quoting the wife of juror Fred Sandford in a December 6, 1925
New York World article). This type of sentiment is exactly why Davis stressed during his closing
that a verdict for Alice did not mean a continued marriage or relationship for the Rhinelanders. He
explained:

Don't go out into the jury room and say "Here. We won't tie this young man up with
one with colored blood." You are not being asked that question. Remember it. And
remember, when you retire to your jury room, that what has happened in this courtroom
has destroyed any possibility of their ever living together again.

Court Record, supra note 2, at 1268 (Summation for Defendant) (emphasis added).
49. Rhinelander Loses, supra note 4, at 1; see also LEwis & ARDIZZONE, supra note 2, at

231 ("Few had believed a white jury capable of such an unbiased finding."); id. at 225 (noting that
there was a "reported 5 to 1 betting odds among townsmen and spectators that Rhinelander would
win an annulment").
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"punishment" imposed upon people who trespass across socially drawn racial

lines to engage in intimate relationships, with particular focus on Whites who

choose to resist these boundaries. 0 Part II.B(1) illustrates how general societal
acceptance of the notion of biological race may have worked along with the
witness testimony and physical evidence presented by Alice to ensure a trial
victory for Alice in this annulment case. Part II.B(2) explicates how socially
expected roles of race, gender, and class in 1920s New York allowed Alice's
attorney, Davis, to use the strategy of showing no racial fraud, and indeed racial
honesty, as a means of contesting and defeating Leonard's request for an
annulment. Specifically, Part II.B(2) analyzes how Davis's identification of the

parties' social interactions, especially the way in which Leonard failed to
comply with expected societal norms for white male socialites, enabled the jury
to vote against their hearts and reach a verdict in favor of Alice. Finally, Part III
analyzes Alice's seeming powerlessness over selecting her own defense
strategy and defining her own racial identity within the context of today's

society. Specifically, this Part identifies Alice's apparent struggles in naming
her own racial identity as part of a continued and complex societal structure of

race and racial hierarchies that feed off of majority group power to exclude and
that make it difficult for individuals, whether white or non-white, to define their

own racial identities outside of expected, racialized behaviors. This Part also
examines how these simultaneously flexible and inflexible but exclusionary
methods for classifying people according to race work to maintain racially
segregated boundaries of love and intimacy in a way that continually fails to
unpack cross-racial inequalities and merely stabilizes a pyramid of intimate
relationships that leaves black-white love at the bottom of the ladder. Overall,

this Essay concludes by highlighting the ways in which Rhinelander
foreshadowed the continuing role of racial classifications in maintaining
segregated lines of love and intimacy.

50. See Stephanie M. Wildman, Interracial Intimacy and the Potential for Social Change,
17 BERKELEY WOMEN'S L.J. 153, 155 (2002) (reviewing RACHEL F. MORAN, INTERRACIAL
INTIMACY: THE REGULATION OF RACE & ROMANCE (2001)) (asserting "Whites were stripped of
white racial privilege following intimacy with African Americans"); Julie Novkov, Racial
Constructions: The Legal Regulation of Miscegenation of Alabama, 1890-1934, 20 LAW & HIST
REV. 225, 226, 230-45 (2002) (analyzing prosecutions for miscegenation in 1920s Alabama as "an
important component in the process of defining race and entrenching white supremacy"); see also
Johnson, supra note 9, at 751-56 (describing how black men are most severely punished for
crossing racial boundaries of love). I place "punishment" in quotes here because it is difficult to
say that Leonard was actually "punished" by the jury. There was strong evidence to support a trial
verdict against him. In this sense, regardless of the racial prejudices at the time-prejudices that
led many people to predict that Leonard would win at trial in any event the jury may have just
been voting in line with the strength of the evidence, which suggested that Alice was telling the
truth at trial. However, as I previously noted and explain later, the verdict also may be read as
Leonard's punishment for failing to meet expectations regarding his race, gender, and class
identities.
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THE STORY OF THE RHINELANDERS: A VOTE AGAINST THE HEART

The fairytale romance of the working-class Alice and the wealthy Leonard
began against the backdrop of 1920s New York, where formal Jim Crow laws
did not exist but beliefs about the inferiority of Blacks prevailed, 51 racial
segregation developed,52 white women remained largely outside of the
workplace and within the "protection" of the virtue of womanhood,53 flappers
began to change the image of the Victorian woman, 54 and the fear of passing

55Blacks polluted the air among white society. Alice and Leonard's romance

51. See ANN DOUGLAS, TERRIBLE HONESTY: MONGREL MANHATTAN IN THE 192os 314
(1995) ("Thanks to the Jim Crow practices proliferating in the North as well as in the South, New
York restaurants and hotels [beginning in the 191 Os and 1920s] that had once served Negroes as
well as whites now barred blacks.").

52. See id. at 314 (stating that "integrated urban neighborhoods, never a widely practiced
arrangement in the Northeast, vanished once the influx of Negroes coming from the South to
Northern cities began to seem to whites like an 'invasion' of 'black hordes"'); Michael J.
Klarman, Race and the Court in the Progressive Era, 51 VAND. L. REV. 881, 942 (1998) (noting
that, despite an absence of residential segregation ordinances, "extraordinary increases in
residential segregation took place in the 1910s and 1920s" in New York City).

53. See LEWIS & ARDIZZONE, supra note 2, at 57 (asserting that Victorian morality
prevailed but that the old Victorian image of women was being challenged by the presence of
flappers in the 1920s, who were women "who exposed their shoulders and knees in shockingly
skimpy dresses; cut their hair short; and drank, smoked, and danced to fast, jazz-influenced
rhythms"); see also Amii Larkin Barnard, The Application of Critical Race Feminism to the Anti-
Lynching Movement: Black Women's Fight Against Race and Gender Ideology, 1892-1920, 3
UCLA WOMEN'S L.J. 1, 2 (1993) ("The ideal of True Womanhood demanded purity, piety, and
deference to men. In return, a woman who behaved 'like a lady' was sheltered from the harshness
of the public sphere. True Womanhood commanded the protection of white ladies by white
gentlemen."). During the trial, the notion of the virtuous woman was exhibited at various times
when Justice Morschauser excused the women from the courtroom because counsel planned to
read sexually explicit descriptions from the letters of Alice and Leonard. See, e.g., Court Record,
supra note 2, at 664 (quoting in one of a number of instances, Justice Morschauser, who
proclaimed: "If I were a woman I would not want to stay in the court room if I had not any
business here except as a spectator .... I said if I were a woman I would not want to stay in the
court room when these letters are read."). But see Estelle B. Freedman, The New Woman:
Changing Views of Women in the 1920s, 61 J. AM. HIST. 372 (1974) (describing changing images
of women after women's suffrage in 1920). Leonard's own perception of Alice contradicted this
image of the emerging 1920s woman. In one of his letters to Alice, Leonard described the women
on a cruise to Alice, noting that they did not compare to her and could not maintain his interest
with all of their lewd behavior such as smoking. He wrote:

[My pal] has introduced me to about fifteen who are here and I have never seen the way
they carry on. To my mind it is really disgusting how they all smoke in public places,
not only that but drink like fishes. That is something I can't stand to see girls smoke in
public places and become "tight."
Court Record, supra note 2, at 545 (cross-examination of Leonard Kip Rhinelander).
54. See LEWIS & ARDIZZONE, supra note 2, at 57.
55. KENNEDY, supra note 45, at 298 ("The most thoroughgoing effort in American history

to prevent and punish passing began in Virginia in the 1920s ...."). Professor Kennedy defined
passing to be "a deception that enables a person to adopt specific roles or identities from which he
or she would otherwise be barred by prevailing social standards." Id. at 283. As Professor Randall
Kennedy has noted, "[t]he classic racial passer in the United States has long been the 'white
Negro."' Id.; RACHEL F. MORAN, INTERRACIAL INTIMACY: THE REGULATION OF RACE &

ROMANCE 48 (2001) ("By treating blackness as a damaging secret, those who passed actually
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also occurred in the midst of the Harlem Renaissance, a time in which "the
black ghetto became an attraction for a varied assortment of white celebrities[,]
just plain thrill-seeking white people lost from their moorings," and "insipid
rebels, defying the mores of their upbringing by associating with Negroes on a
socially equal level."56 Neither Alice nor Leonard was a part of the emerging
world of flappers or Harlemites, but their love began and grew under the
shadow of these transformations in 1920s New York society. These changes
would be reflected in their relationship, which involved premarital sex in a
decreasingly Victorian era and the crossing of racial lines among lovers.

This Part details the story of the intimate relationship of the Rhinelanders,
from their courtship and marriage to the end of their marriage and their jury
trial. Part L.A describes the budding relationship between Alice and Leonard
from their initial meeting in late 1921 to public revelation of their interracial
marriage in late 1924. Part I.B details the filing of the annulment case in late
1924, including the allegations from Leonard's lawsuit along with Alice's
responses. Part I.C opens a window to the trial of the case, highlighting the
general strategies of the parties and specifying the evidence each of the parties'
attorneys used to prove their arguments.

A. The Beginning

Relations between the Rhinelanders and the Joneses began with Leonard
and Alice's younger sister Grace in the fall of 1921.57 Grace met and socialized
with Leonard; Carl Kreitler, Leonard's older, married friend; and another
unspecified young man on a road near New Rochelle after the men had become
temporarily stranded because of car troubles. 58

showed that their racial identity was an inescapably inferior status."). In 1919, when Walter
White, a former NAACP President who was light enough to pass, traveled down South to
investigate murders of black men in Arkansas, he barely escaped with his life. As he left, one
white Arkansan, not knowing who he was, said to him, "You're leaving, mister, just when the fun
is going to start .... A damned yellow nigger is down here passing for white and the boys are
going to get him." KENNEDY, supra note 45, at 289 (quoting WALTER WHITE, A MAN CALLED
WHITE: THE AUTOBIOGRAPHY OF WALTER WHITE 51 (1948)).

56. John Henrik Clarke, Introduction, in HARLEM: A COMMUNITY IN TRANSITION 7 (Clarke
ed. 1964) [hereinafter HARLEM]; Glenn Carrington, The Harlem Renaissance-A Personal
Memoir, in id. at 58 (noting that during the 1920s, Harlem "was considered as one of New York's
playgrounds, and attracted many whites who wanted to go slumming or merely wished to see how
the 'other half of the old town lived").

57. See Court Record, supra note 2, at 136, 140 (direct examination of Leonard Kip
Rhinelander); id. at 879, 885 (direct examination of Grace Marie Miller).

58. See id. at 136-37 (direct examination of Leonard Kip Rhinelander); id. at 879 (direct
examination of Grace Marie Miller). Grace talked to the men and accepted their invitation to go
for a ride in Leonard's automobile within New Rochelle, the hometown of the Jones family, and
then to Port Chester. See id. at 879 (direct examination of Grace Marie Miller) ("Well, I said it
didn't look very nice for me to get in the car with three young men.... I said... if they promised
to be like gentlemen I would do so and go."). Testimonies differ as to which party approached the
other. Grace testified that Carl called out to her, and Leonard testified that Grace approached him
and his friends. Compare id. at 879 (direct examination of Grace Marie Miller), with Court
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A few days later, Leonard returned to visit Grace without Carl. According
to Leonard, he came back to New Rochelle to give Grace a message from Carl,
but time soon revealed that Leonard, who fancied Grace, had his own plans. 59

That night, Leonard, Grace, Alice, and one of Grace's male co-workers went to
the theater, where according to Grace, Leonard improperly placed his hand on
her knee. Leonard also gave Grace a star sapphire ring with four little
diamonds. 6 1 Soon, however, Elizabeth Jones, the mother of Alice and Grace,
forced Grace to give the ring back to Leonard. At this point, with sounds of a
playing piano in the background and Elizabeth Jones on watch, Leonard shifted
his attentions towards Alice; thereafter, he began to visit the home of the Jones
family nearly every night to see Alice. 62 According to Leonard's trial attorney,
former judge Isaac N. Mills, "there [could have been] no doubt from the
evidence that [Leonard] then considered both the Jones young women to be
loose and immoral, and that he then went there solely with a view of having
illicit relations with them." 63 During his trial testimony, Leonard himself
admitted to his plan to ultimately engage in sexual intercourse with Alice
without the purpose of marriage. 64

On December 22, 1921, Leonard received his first opportunity to fulfill
his hope of sexual intercourse with Alice. 65 That night, Leonard and Alice
planned to attend a theater show in New York City; during their ride to the city,
Alice informed Leonard that she planned to stay in the Hotel Marie Antoinette

66 67that night. Leonard quickly asked if he could accompany her to the hotel.
After twenty minutes of persuasion, Alice relented, and eventually, Ross
Chidester, a white chauffeur for Philip Rhinelander, drove the eighteen year-old

Record, supra note 2, at 879 (direct examination of Leonard Kip Rhinelander). When the
foursome returned to New Rochelle, Leonard and the other man remained in town, while Carl and
Grace rode off in the car for approximately an hour. See id. at 136-37, 702 (direct and redirect
examination of Leonard Kip Rhinelander); id. at 880 (direct examination of Grace Marie Miller).

59. See id. at 880 (direct examination of Grace Marie Miller) (noting that Leonard came to
visit her on Sunday after their initial meeting).

60. See id. at 880-82 (direct examination of Grace Marie Miller).
61. Court Record, supra note 2, at 880 (direct examination of Grace Marie Miller); id. at

611-12 (cross-examination of Leonard Kip Rhinelander).
62. See id. at 143-44 (direct examination of Leonard Kip Rhinelander); id. at 500 (cross-

examination of Leonard Kip Rhinelander); id. at 883, 886 (direct and cross-examination of Grace
Marie Miller); see also id. at 1291 (Summation for Plaintiff) (arguing that the mother forced
Grace to give the ring back because Grace "had already captured the affections of another white
man named Miller, whom afterwards she married").

63. Points for Appellant on Appeal from Order Denying Motions for New Trial and From
Judgment, Sept. 10, 1926, at 7-8.

64. See Court Record, supra note 2, at 454-55, 459 (cross-examination of Leonard Kip
Rhinelander). This testimony was contrary to his other testimony that he fell in love with Alice
after a couple of weeks. See id. at 457-58.

65. Henry Mousees, a clerk at the hotel, verified the dates of their stay in both December
and January. See id. at 204-07 (direct examination of Henry Mousees).

66. See id. at 154-55 (direct examination of Leonard Kip Rhinelander).
67. See id. at 155.
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68
Leonard and twenty-two year old Alice to the hotel. Leonard then registered
the couple for a room under the names of Mr. and Mrs. James Smith of Rye,
New York, while Alice remained in the car with Chidester.69 The couple stayed
at the hotel for five days during Christmas time and engaged in repeated sexual
intercourse, with Leonard leaving only once to have Christmas dinner with his
family and then returning to their illicit affair. 70 In January of 1922, the couple
returned to the hotel and registered under the same names as husband and
wife. 71 Again, they engaged in sexual intercourse during the visit, with Leonard
giving Alice a bath on one occasion. 72 Also, this time, the coupled stayed at the
hotel for two weeks until Spotswood Bowers, an attorney at Bowers, Sand, &
Gerard, who worked for Leonard's father, removed Leonard from the hotel. 

Thereafter, the senior Rhinelander worked hard to separate Leonard from
his new love, sending him with chaperones on extended trips to locations such
as Atlantic City, Cuba, Bermuda, San Francisco, and Washington, D.C.74

Eventually, Leonard's father registered him as a student at an open ranch
school in Arizona from October of 1922 until April of 1924. 75 But even during
separation, Alice and Leonard remained close, writing letters to each other
frequently 76-letters that eventually became evidence in the trial and revealed
all of their secrets of lust and love.

When Leonard ended his trips and turned twenty-one in May of 1924, he
traveled directly to see Alice in New Rochelle, even before going to see his
father.77 At that time, Leonard had also received nearly $300,000 from the
estate of one of his grandparents. 7

8

68. See id. at 155; id. at 588-89 (cross-examination of Leonard Kip Rhinelander); id. at
937-38 (direct examination of Ross Chidester).

69. See Court Record, supra note 2, at 155-56 (direct examination of Leonard Kip
Rhinelander).

70. See id. at 156-57.
71. See id. at 157.
72. See id. at 372, 649 (cross-examination of Leonard Kip Rhinelander) (reading one of

Alice's letters in which she wrote: "Gee I used to love you to bathe [sic] me, And carry me into
bed, and cover me over.").

73. See id. at 157-59 (direct examination of Leonard Kip Rhinelander).
74. See id. at 160-62 (direct examination of Leonard Kip Rhinelander).
75. See Court Record, supra note 2, at 162, 166-67; Poor Girl, supra note 1, at 3 (noting

that Rhinelander "was sent West over two years and also to Europe in an effort to make him forget
her, but he always returned to the girl he loved").

76. See Court Record, supra note 2, at 1098 (Opening for Plaintiff) (noting that Alice had
written Leonard 426 letters). Alice and Leonard even sent each other pictures of themselves that
were taken during their stay at the Hotel Marie Antoinette. See id. at 199-200 (direct examination
of Leonard Kip Rhinelander); id. at 531-32 (cross-examination of Leonard Kip Rhinelander). In
one letter, Leonard wrote to Alice: "But, sweetheart, it won't remain that way always. No, when I
become of age and can do what I like, I will never leave you and you and I can be together just as
long as you want me." Id. at 535.

77. See id. at 167 (direct examination of Leonard Kip Rhinelander); id. at 891 (direct
examination of Elizabeth Jones).

78. See id. at 168 (direct examination of Leonard Kip Rhinelander).
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A few months later, on October 14, Leonard and Alice Rhinelander
secretly married through Mayor Harry Scott. 79 Some friends and family
members viewed the couple's romance as a perfect love story, free of ill motive
and future doom. For example, Katherine Walton, a white friend of Alice,
declared, "Alice married young Rhinelander for love .... They both loved each
other. She was in love with her husband long before she knew he had
money."80 Others viewed the marriage as doomed from the start. Alice's own
father George Jones reportedly tried to stop the marriage. The Chicago
Defender quoted Swinbume, a fellow church member and the attorney of the
Jones family, as saying "Mrs. Rhinelander's father called on the young man
many times before the wedding and pleaded with him not to marry his
daughter. He told him that he had his daughter's interests at heart in making his
plea, saying that such an alliance must come to a bad end."8'

After Alice and Leonard married, the couple lived in the Jones family
home, with Leonard traveling back and forth between his father's house and
that of the Joneses in order to conceal his marriage to Alice. 82 On November
13, however, George Jones' predictions began to ring true. That day, the
Standard Star of New Rochelle printed a story with the title "Rhinelanders'
Son Marries the Daughter of a Colored Man." 83 Thereafter, reporters swarmed
the house of the Joneses and the Rhinelander newlyweds in an attempt to
uncover the mystery of Alice's race and the cross-class marriage of a
Rhinelander.

84

A few days later, Leonard's attorney, Leon Jacobs, visited the Jones
family home to inquire about the marriage. Jacobs, whose office was housed in
Philip Rhinelander's suite, returned two days later on November 20, taking
Leonard with him. 85 As Leonard testified during trial, he continued to believe
Alice's alleged claims of whiteness until Jacobs showed him her birth

79. See id. at 171-72; see also LEWIS & ARDIZZONE, supra note 2, at 6.
80. Poor Girl, supra note 1, at 3. Alice once wrote the following to Leonard: "But I wished

you was more independent like me. If you only had a good trade, and you would not after[sic]
look forward, for your father's help." Court Record, supra note 2, at 370 (direct examination of
Leonard Kip Rhinelander). In her letters, Alice spelled "have to" as "after."

81. Poor Girl, supra note 1, at 3. According to a report, George told Leonard "that he and
his family were English working people and that there was a social gulf between his daughter and
Rhinelander which could not be bridged." Denies She Is Negro, supra note 24, at 15.

82. See Court Record, supra note 2, at 549 (cross-examination of Leonard Kip
Rhinelander); id. at 894 (direct examination of Elizabeth Jones).

83. See Rhinelanders' Son Marries Daughter of a Colored Man, supra note 5, at 1; see also
Court Record, supra note 2, at 172-73 (direct examination of Leonard Kip Rhinelander).

84. See Court Record, supra note 2, at 173 (direct examination of Leonard Kip
Rhinelander); see also LEwis & ARDIZZONE, supra note 2, at 41 (noting how the newlywed
Rhinelanders "remained sequestered ... for the first week after the marriage became national
news").

85. See Court Record, supra note 2, at 176 (direct examination of Leonard Kip
Rhinelander); see also id. at 388-89, 401 (cross-examination of Leonard Kip Rhinelander).
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certificate, which identified her as "Black." 86 In less than one week, the saga of
Rhinelander v. Rhinelander would begin.

B. The Lawsuit

Just six days after being separated from his wife, Leonard filed a lawsuit
for annulment of his marriage to Alice. In his Complaint, Leonard alleged that
Alice had committed material fraud upon him by representing to him that she
was not of any colored blood, that she acted with the intent to induce him to
marry her, and that he would not have married her had he known that she was
of colored blood.87 On December 15, 1924, Leonard amended his Complaint to
include a separate paragraph regarding his allegation that Alice was colored.88

In his Bill of Particulars, Leonard detailed exactly how Alice had orally
defrauded him about her race, alleging that she repeatedly gave false statements
about her race between May and October 14 of 1924, the date of their marriage.
Specifically, the Bill of Particulars alleged that, on September 15, 1924, Alice
and her mother explicitly lied to Leonard about Alice's race in response to
questions about Alice's sister Emily's marriage to a colored man, Robert
Brooks. 89

At the time, New York law provided that a person could obtain an
annulment after consummation of the marriage if his or her spouse had
misrepresented a fact that went to the essence of the marriage and if such fact
would have precluded the alleged victim from marrying the spouse had he or
she known the truth.9° Despite no legal ban on interracial marriages, no one

86. See id. at 176 (direct examination of Leonard Kip Rhinelander); see also id. at 25-26
(direct examination of Frank A. Coffey).

87. See id. at 7 (Complaint).
88. See id. at 9-10 (Amended Complaint).
89. Court Record, supra note 2, at 14-15 (Bill of Particulars). The document read in

relevant part:
Plaintiff had become informed of the fact that Emily, a sister of the defendant, had
married a colored man, and was residing with him as his wife in said City of New
Rochelle or its immediate neighborhood, and this fact led him in some way to introduce
to the defendant the subject of her parentage and blood, and she thereupon at said time
and place made to him the said statements and representations, and that she, after the
subject had been thus introduced, repeatedly, of her own accord, spoke to plaintiff of
said matter and in substance repeated her said statements and representations.
id.
90. See Roth v. Roth, 161 N.Y.S. 99, 103 (Sup. Ct. 1916) (declaring "that a marriage will

not be annulled for fraud, unless the facts misrepresented or concealed go to the very essence of
the marriage contract"); Rubman v. Rubman, 251 N.Y.S. 474, 482 (Sup. Ct. 1931) ("It has been
held that before consummation any fraud which, if known to the innocent party, would result in no
marriage is in general sufficient ground for annulment, but after consummation and the creation of
a public status the marriage will be annulled only when the fraud goes to the essence of the
contract."); Di Lorenzo v. Di Lorenzo, 67 N.E. 63, 64 (N.Y. 1903) ("It is obvious that no one
would obligate himself by a contract if he knew that a material representation, entering into the
reason for his consent, was untrue. There is no valid reason for excepting the marriage contract
from the general rule."); see also Rozsa v. Rozsa, 191 N.Y.S. 868 (Sup. Ct. 1922). Section 1139
of the Civil Practice Act also provided:
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contested whether a misrepresentation as to a spouse's race was a material fact
that went to the essence of marriage. 91 Indeed, Mills, Leonard's attorney,
proclaimed the following about this assumed issue of material fact in Leonard's
brief on appeal: "The feeling against [interracial] marriage is very strong
among American white people. In twenty-eight states of the Union such a
marriage is prohibited by statute law." 92

Much was at stake for the Rhinelander family in these annulment
proceedings. An annulment, as opposed to a divorce, would sever ties
completely between the Rhinelanders and Joneses because it would place
Leonard and Alice back into their original positions as unmarried persons and,
by law, would entirely erase their marital union. 93 Also, in many cases, an
annulment importantly left the fraudulent party with no claim to alimony or
property and thereby was essential if the Rhinelander family wanted Alice to
have no, or at least very little, access to Leonard's or the family's assets. 94

Finally, an annulment was critical because finding that Alice was a colored
woman without obtaining an annulment would forever mark Leonard as
unmarriageable for a more "suitable" wife, meaning a white woman of the
same socioeconomic station and background, and also as unsuitable for the
Rhinelander family name. Indeed, the New York Times reported after the trial
verdict that the Rhinelander family had actually disinherited its once-beloved
son, Leonard.

95

In response to Leonard's initial allegations, Alice served her Answer on
December 8, 1924, and her Amended Answer in response to Leonard's
amendment on January 21, 1925. 9 6 In her Answer to the Complaint, Alice

An action to annul a marriage on the ground that the consent of one of the parties
thereto was obtained by force, duress or fraud may be maintained at any time by the
party whose consent was so obtained.

91. See Di Lorenzo, 67 N.E. at 64 ("It is obvious that no one would obligate himself by a
contract if he knew that a material representation, entering into the reason for his consent, was
untrue. There is no valid reason for excepting the marriage contract from the general rule."); see
also supra notes 12-16 and accompanying text.

92. Points for Appellant, supra note 12, at 19. At trial, even Alice's attorney Davis made
the following statement about viewing interracial intimacy as inappropriate: "I have my views that
blacks have just as much right to live as whites, although I don't know that I believe in mixing the
blood." Court Record, supra note 2, at 1182 (Summation for Defendant). In 1922, a court granted
annulment of a marriage between Ethel Rozsa and Milton Rozsa on the ground of fraud,
specifically because Milton "fraudulently and falsely represented and promised that he would
marry Ethel according to the Jewish religion and customs." Rozsa, 191 N.Y.S. at 868.

93. See Pearson v. Pearson, 176 N.Y.S. 626, 629-30 (App. Div. 1919); Eichhoff v.
Eichhoff, 36 P. 11, 11 (Cal. 1894).

94. See, e.g., Hides v. Hides, 65 How. Pr. 17 (N.Y. Sup. 1883) (setting aside conveyance of
property to wife where she had induced husband to marry her through fraud).

95. Nevada Divorce, supra note 37, at 31 (citing Leonard as stating that he had been
"disinherited by a letter from his family's attorney about a year ago"); see also Family Disinherits
L.K. Rhinelander, N.Y. TIMES, Oct. 28, 1925, at 27 (hereinafter Family Disinherits).

96. Court Record, supra note 2, at 9 (Answer); id. at 11 (Answer to Amended Complaint).
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denied each and every allegation related to Leonard's fraud claim. 97 In her
Answer to the Amended Complaint, which included a separate paragraph
regarding Alice's race, Alice responded by denying "that she [had] any
knowledge or information sufficient to form a belief as to" Leonard's
allegations concerning "colored blood in her veins." 98 But even in this
Amended Answer, Alice never once admitted to being of colored descent,
leaving the public and, more importantly, Leonard's counsel with the
expectation that she would litigate her whiteness at trial.

C. The Trial

Leonard requested a jury trial, which began on November 9, 1925, with
Justice Joseph Morschauser presiding. 99

1. Opening Statements

To prove that Alice had acted with an intent to use deceit to procure the
marital hand of Leonard, Leonard's trial attorney, Mills, presented an image
throughout his opening statement of Alice as a conniving woman who had
deceived Leonard by representing to him and to others that she was of pure
white blood and then had tricked him into marriage through sexual lures. 1 °

Mills argued that Leonard, who was four years younger than Alice and who
allegedly suffered from mental backwardness because of his problem with
stammering, would not have married Alice had he known that she was
colored, but he had become such a "love slave" to her that he literally could not
distinguish "black from white or anything." 10 2 As the remainder of Mills'
opening statement would reveal, the reference to Leonard as a slave to Alice
was no coincidence. Mills intended to invoke an image of reversed racial and
societal roles between Alice and Leonard. That strategy enabled Mills to
emphasize Alice's purported control over a defenseless Leonard and to provide
an explanation of how someone of Leonard's standing could somehow fall prey
to Alice's charms.

At the beginning of his opening statement, Mills focused on Alice's

97. See id. at 9 (Answer).
98. See id. at 11 (Answer to Amended Complaint); id. at 10 (Amended Complaint).
99. Id. at 19 (affidavit of Isaac N. Mills); Court Record, supra note 2, at 1081 (Opening for

Plaintiff); Rhinelander Asks Jury, N.Y. TIMES, Jan. 23, 1925, at 23. New York law provided in
relevant part, that "except where it is founded upon an allegation of physical incapacity of one of
the parties thereto, the court must, upon the application of either of the parties, make an order
directing the trial, by a jury, of all the issues of fact .. " N.Y. CODE CIv. PROC. § 1753 (Parsons
1919).

100. See Court Record, supra note 2, at 1094-1100 (Opening for Plaintiff).
101. See id. at 1092, 1094 (Opening for Plaintiff).
102. Id. at 1099 (Opening for Plaintiff) ("We shall show you that he became utterly

infatuated with her. He reached the condition where he did not know black from white or
anything."); id. at 1099-1100 (Opening for Plaintiff) ("She got that boy, we shall prove to you, so
that he was an utter slave in her hands.").
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alleged intent to induce Leonard to wed her. As Mills explained in his opening,
he planned to use the written words of Alice herself as his primary means of
demonstrating Leonard's vulnerabilities to Alice's deceit and seduction. For
example, Mills noted that he would offer into evidence a November 17, 1921,
letter from Alice to Leonard to illustrate how the older and more experienced
woman began her goal of luring the "tongue-tied, diffident" "boy, upon whom
no woman ever smiled before" into marriage. 103 He read from the letter the
following passage:

Listen, Leonard, I have had some sweethearts but I have not loved
them like I have taken to you so. I have never let a fellow love and
kiss me the way you do, Leonard, because you make me feel so
happy and loveable towards you, dear. But, would it be awful if you
had me, myself alone. What you would not do to me I can
imagine. 104

Declaring his plan to use this and similar letters to prove Alice's bad
intent, Mills argued that Alice enticed Leonard in her writings with hints of
future sexual satisfaction from her. Consistent with this approach, Mills
emphasized that Alice, unlike Leonard, was sexually experienced and had
engaged in sexual intercourse with another man before the couple's
marriage. 105 Mills also promised to show how Alice had become more
ambitious in her future plans for Leonard. Specifically, Mills painted a picture
of Alice as a woman who was initially only after an apartment from Leonard,
where Leonard could keep her as his mistress, but who became more ambitious
and moved on to the goal of winning Leonard's affections and ultimately his
hand in marriage. 10 6 Alice, Mills argued, sneakily pursued and ultimately
achieved this goal through premarital sexual escapades, constant reminders of
these sexual affairs in her letters to Leonard during their separation, a claim of

abortion after their acts of sexual intercourse between December 22 to

103. Id. at 1096 (Opening for Plaintiff).
104. Id. (Opening for Plaintiff); see also id. at 368-69 (direct examination of Leonard Kip

Rhinelander).
105. Court Record, supra note 2, at 1096 (Opening for Plaintiff); see id. at 306 (direct

examination of Leonard Kip Rhinelander) (quoting a letter from Alice, in which she wrote: "As I
told you this is the second time, I have been in love, and its[sic] the last. Robert Al Rose was the
first, Leonard Rhinelander, was second and also going to be the last."); see also id. at 326 (direct
examination of Leonard Kip Rhinelander) (quoting a letter from Alice, in which she wrote: "I
wished I knew you before I knew Al Rose you would gotten ofisic] pure girl, but darling I have
been truthful, to tell you how I stood, also shown you is[sic] letter in black and white, Because I
always want you to trust me, around other men.").

106. Id. at 1100-02 (Opening for Plaintiff); see also id. at 349-50 (direct examination of
Leonard Kip Rhinelander) (reading from a letter in which Alice discusses the prospect of getting
an apartment). Leonard revealed on cross that he and Alice had at least mutually discussed the
apartment, or at most, that he introduced the idea to her. See id. at 494-98 (cross-examination of
Leonard Kip Rhinelander) (quoting from Leonard's letter, which read, in part: "Now, baby,
remember what I asked you to do for me about getting a little apartment in New York.").
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December 28, 1922,107 threats regarding the interests of other white male
seekers, and intense written pressures for Leonard to defy his father and marry
her secretly before he turned the age of 21.1 08 With regard to Alice's intent to
induce marriage from Leonard, the gist of Mills' argument was that Alice had
designed to capture and wed Leonard from near the beginning of their
relationship and that the allegedly awkward and dimwitted Rhinelander boy
was no match for the more mature and loose Jones woman; indeed, according
to Mills, Leonard, a white man, was Alice's slave.

Thereafter, Mills turned his attention to Leonard's allegations of fraud
about race. In so doing, Mills indicated his plan to offer evidence that would
show that Alice and her mother had deliberately lied to Leonard before the
marriage when he first learned of and saw Robert Brooks, the colored husband
of sister Emily (Jones) Brooks. Specifically, Mills promised to provide
evidence to prove that Alice and her mother had fibbed to Leonard when they
told him that Emily had married a Negro despite much protest and shunning
from the Jones family. 109 Mills further declared his intent to show that Alice
continued with her lies, to not only Leonard but also others, even after her
secret marriage was exposed in the newspapers."l 0 Then retuming to the
element of Alice's intent and ability to induce marriage by Leonard, Mills
painted Leonard as being, by this point, too far out of his senses to see through
Alice's lies. Mills proclaimed to the jury that he would show that Leonard was
Alice's "slave, body and soul"-who believed Alice until the very moment that
he was presented with the hard evidence of her birth certificate where "she was
classed as black.""1 '

Mills closed his opening statement with reference to Leonard's claim that
he never would have married Alice had he known that she had colored blood in
her veins. In so doing, Mills hoped that the jury would rest on their racial
prejudices to conclude that Alice had simply crossed an inappropriate line by
allegedly passing as white to become Leonard's wife. Mills asserted near the
end of his opening:

[Leonard] will testify that he was ready to accept her inferior social

107. See Court Record, supra note 2, at 383 (direct examination of Leonard Kip
Rhinelander); see also id. at 344-45 (questioning Leonard about the letter in which Alice claimed
to have the "operation"); see id. at 383 (noting that Grace Miller had an "operation" for Carl
Kreitler, the same one Alice supposedly "went under for [Leonard]").

108. See id. at 1099-11 (Opening for Plaintiff). During his closing statement, Mills
summarized these arguments:

Her campaign had several features. The first feature was to keep alive within him the
vision of those heavenly times at the [Hiotel Marie Antoinette. The second was to make
him fear that all those other men were after her, that he was liable to lose her. And the
third was to impress him with the conviction that she had made great sacrifices for him.
Id. at 1333 (Summation for Plaintiff).
109. Id. at 1102 (Opening for Plaintiff).
110. See Court Record, supra note 2, at 1103-04.
111. Id. at 1101, 1104.
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position, her less wealth, her poverty, her inferior social position, he
knew those things, he was ready to take them; but this ancient and
proud lineage [that of the French Huguenots], he would not inflict
upon it the undying disgrace of an alliance with colored blood. That
is where he drew the line. 12

In this sense, Mills tested the jury to see if they, too, would be willing to
cross that line.

Alice's attorney, Davis, opened her case with a move directed at deflating
Leonard's claim that Alice had misrepresented her race to him and negating the
idea that Leonard could have been so possibly fooled by her. Specifically,
Davis opened with a surprise concession of "colored blood in [Alice's]
veins." 113 From that point on, Davis treaded a thin line throughout the trial by
arguing that Alice was clearly colored according to phenotype, which would
have made fraud about her race impossible, but was not deserving of the
treatment generally accorded to colored women. Davis proclaimed:

So gentlemen, that issue is out of the case. Alice Rhinelander must
go through this prejudiced world, unfortunate as it is, branded openly
now-if it is a disgrace in your eyes, it is in the eyes of some white
people-with the admission that there is colored blood, to what
extent we really do not know, coursing through her veins. 114

Davis then used the highly effective tactic of selling ideas of clear,
biological racial distinctions-namely, racial differences in skin color-to
refute Leonard's allegations of racial fraud. Such a ploy was certain to have
some force in light of the resurgence of the eugenics movement during the time
period, 15 a movement that used "science" to support white supremacist notions
of genetically-tied, physical differences by race.116

112. Id. at 1102.
113. Id. at 1108-09 (Opening for Defendant).
114. Id. at 1109.
115. Lisa Powell, Eugenics and Equality: Does the Constitution Allow Policies Designed to

Discourage Reproduction Among Disfavored Groups?, 20 YALE L. & POL'Y REV. 481, 487
(2002) (noting "the resurgence of the American eugenics movement after World War I"); see also
Pamela D. Bridgewater, Ain't I a Slave: Slavery, Reproductive Abuse, and Reparations, 14 UCLA
WOMEN'S L.J. 89, 133-34 (2005) (discussing American eugenics and how "[t]he dawn of the First
World War saw an upsurge in scientific justifications for society's ills"); Novkov, supra note 50,
at 228 (asserting there was a "shift toward eugenic explanations of race and racial definition" and
a "new focus on genetic framings of race" in criminal court cases involving convictions for
miscegenation from 1918 to the 1930s); cf Paul A. Lombardo, Taking Eugenics Seriously: Three
Generations of??? Are Enough?, 30 FLA. ST. U. L. REV. 191, 208 (2003) (stating that "Francis
Galton, the man who coined the term 'eugenics' defined it as 'hereditarily endowed with noble
qualities' or more simply 'well-born."').

116. See Robert A. Destro, Law and the Politics of Marriage: Loving After 30 Years, 47
CATH. U. L. REV. 1207, 1220 (1998) ("Arguing that there was a 'scientific' basis for observable
physical, economic, and cultural differences among nationality groups, eugenics advocates urged
Congress and the State legislatures to adopt legislation designed to protect Whites from 'defective
germ plasm.' Virginia responded on March 20, 1924 by adopting 'The Eugenical Sterilization
Act,' and the 'Virginia Racial Integrity Act."').
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As a means of bolstering Alice's defense, Davis also relied on the concept

of visible race to argue further to the jury that, even if Alice had told Leonard

that she was purely white, that would not be enough to grant a verdict for

Leonard; the jury had to find that Leonard actually believed this
misrepresentation. Davis joked lightly, "[S]uppose I told you that a clear
Chinaman was an American Indian or of pure white American blood ...
[W]ell, that would be false, but you would not believe it. Of course, you would
have to be blind, you see, to believe that.' '17

In fact, Davis harped on this notion of apparent race to detract from

Leonard's claim that he would not have married Alice had he known she was
colored. Specifically, Davis asserted his plan to produce evidence that

demonstrated that Leonard had repeatedly and often crossed clear, racial lines

of social interaction. For example, Davis promised to show that, as early as
1921, Leonard had crossed social boundaries of race and intimacy when he met
and interacted kindly with two people who were "concededly and in

appearance" colored, Robert and Roberta Brooks, respectively, Alice's brother-
in-law and niece. 8 Deriding Mills on his alleged proof of deception by Alice,
Davis stated:

I think the issue that Judge Mills should have presented to you was
not mental unsoundness but blindness. Blindness.... [Y]ou are here

to determine whether Alice Rhinelander before her marriage told this
man Rhinelander that she was white and had no colored blood. You
are here to determine next whether or not that fooled him. Whether
or not he could not see with his own eyes that he was marrying into a
colored family. 119

In so doing, Davis suggested that the outcome of the case rested on the

eyes of the jury alone, who, unless blind, would easily conclude that the Jones
family, including Alice, was of obvious colored blood.

In fact, Davis played upon a wide variety of stereotypes during his

opening statement by highlighting what he viewed as the exploitative wealthy
class and gendered (though not black female stereotyped) notions of sexual

aggression to negate Leonard's allegations about Alice's intent and ability to
induce Leonard to marry her. 12 For example, Davis utilized white, female,

117. Court Record, supra note 2, at 1110 (Opening for Defendant).
118. Id. at 1122; see also id. at 1087 (Opening for Plaintiff) (describing Robert Brooks as

"an out-and-out colored man").
119. Id. at 1123, 1130-1131 (Opening for Defendant) (emphasis added); Rhinelander Says

He Pursued the Girl, N.Y. TIMEs, Nov. 18, 1925, at 4 [hereinafter Pursued the Girl] ("[Davis]
made member after member of the Jones family stand up so that their dark color might be seen,
and demanded how it could be possible that Rhinelander did not suspect his wife had colored
blood."); see also Mills Completes Rhinelander Plea, N.Y. TIMES, Nov. 11, 1926, at 13 ("'We
were somewhat surprised that plaintiffs attorneys did not contend at the outset that their client
was blind, or at least color-blind, instead of "brain-tied",' Judge Swinburne submitted in his
brief.").

120. See MORAN, supra note 55, at 24 ("[S]ex across the color line was commonplace
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stereotypes regarding sex to reject the notion of seduction by Alice with taunts
such as: "That is the first time, although I have prosecuted much in the way of
crime, that I have ever heard a girl charged with raping a man. [The alleged
seduction of Leonard] is tantamount to that."' 121 Additionally, Davis lambasted
the Rhinelanders for dishonoring the name of the Jones family in a way that
only the very powerful rich could do to a humble but decent family, asserting:
"I hope to prove this to your satisfaction-that the Rhinelander millions-not
young Rhinelander's but Philip Rhinelander's millions-are back of this, to
crush a concededly humble family, to save what they consider to be an ancient
name, trailing back to the original Huguenots of New Rochelle."' 22 Davis's
framing of the two parties' social disparities, both in gender and in class, set up
the case as one of David versus Goliath and raised critical questions in the
beginning about who was taking advantage of whom.

Indeed, as part of his ploy to label Leonard as the wrongdoer instead of

despite its racially ambiguous consequences. White men enjoyed ready and open access to black
and mulatto women as a mark of their untrammeled freedom and privilege."); see also id. at 104
(noting that black women "have been stereotyped as hypersexual and promiscuous"); Adrien
Katherine Wing & Laura Weselmann, Transcending Traditional Notions of Mothering: The Need

for Critical Race Feminist Praxis, 3 J. GENDER RACE & JUST. 257, 273 (1999) ("A prevalent
image of slave women, and a still-existent stereotype of Black women is that of Jezebel-'a
woman governed by her sexual desires."'); Darren Lenard Hutchinson, Ignoring the Sexualization
of Race: Heteronormativity, Critical Race Theory and Anti-Racist Politics, 47 BUFF. L. REV. 1, 84
(1999) (discussing how, historically, black women have been socially constructed as Jezebels-
women governed by their sexual desires); Dorothy E. Roberts, Racism and Patriarchy in the
Meaning of Motherhood, 1 AM. U. J. GENDER & L. 1, 12 (1993) ("Jezebel contradicted the
prevailing image of the True Woman, who was virtuous, pure, and white. The myth of the
sexually loose, impure Black woman was deliberately and systematically perpetuated after slavery
ended, and persists in modem American culture."); Regina Austin, Sapphire Bound!, 1989 Wis. L.
REV. 539, 570 ("Jezebel was the wanton, libidinous black woman whose easy ways excused white
men's abuse of their slaves as sexual 'partners' and bearers of mulatto offspring."); see also Frank
Rudy Cooper, Against Bipolar Black Masculinity: Intersectionality, Assimilation, Identity
Performance, and Hierarchy, 39 U.C. DAvis L. REV. 853, 865 (2006) (contending that "specific
stereotypes about black women assign them to the category of 'whore,' and they are seen as
available for sexual use and abuse").

121. Court Record, supra note 2, at 1113 (Opening for Defendant).
122. Id. at 1111. Repeatedly, throughout the trial, Davis highlighted facts that evidenced a

control of the case from Philip Rhinelander through attorney Leon Jacobs, whose office was
housed in the senior's place of business and who generally served as Leonard's counsel. For
example, Davis exposed on cross-examination that Jacobs had Joseph Strong, who ultimately
served the Complaint on Alice, accompany him to the Jones family home several days prior to the
beginning of the lawsuit so that Strong would be able to identify Alice "[i]n the event that there
was any suit brought." Id. at 100 (cross-examination of Joseph Strong). Davis also identified
Mills's revelation of Elizabeth Jones's illegitimate child in England during the plaintiffs opening,
on cross-examination, and during the summation as an example of the lengths to which the
Rhinelanders were willing to sully a decent person's name to win at trial. See id. at 1149, 1159,
1171-72 (Summation for Defendant) ("I would rather be burned on the stake with honor than at
sixty-three before my children and before the world to have a man of seventy-five stand there and
cruelly whip out of her that secret of her eighteen-year-old girlhood. Now, I don't know which is
to be preferred. There is living death."); see also id. at 907-09, 929-30 (cross-examination of
Elizabeth Jones) (discussing the child born out of wedlock).
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Alice, Davis utilized his opening to paint a picture of Leonard as a man who
was far less innocent than he was depicted to be by Mills-as a man fearful of a
powerful and stubborn father who was behind the lawsuit; as a man eager to
obey a father who allegedly had had his employees suggest threats from the Ku
Klux Klan to the Jones family and specifically to Alice's sister Grace and her
much less wealthy and famous, white husband, Albert Miller; and as a man
willing to take advantage of a woman of humble origins like Alice, who had
been nothing but honest and loving toward him. 123 Indeed, noting Mills'
argument about Alice's previous sexual intimacy with another man, Davis
mocked the prospect of Alice subsequently deceiving Leonard about her race.
He stated:

Why, she admitted to him that she had been the mistress of another
man. That is another reason, gentlemen, assigned for you to break
bonds of this marriage .... Admitted frankly to him that she had had
the most intimate relations with another man-that thing which is
most precious to a woman Judge Mills says that she admitted.
Although she admits that, they claim that she deceived him as to her
color. 124

In sum, according to Davis, it was not Alice who had acted improperly,
but Leonard.

2. The Evidence

The trial of Rhinelander v. Rhinelander was filled with gripping
exchanges between counsel and witnesses and the salacious details of Alice's
and Leonard's relationship as told through their letters. The attorneys of the
two litigants skillfully and artfully worked to prove their client's claims or
defenses with the use of thorough direct and cross examinations of witnesses
and supporting documents,.

a. Leonard's Case

Because of Alice's concession of "colored blood" during her opening,

123. Id. at 1113, 1126, 1129-30 (Opening for Defendant); Court Record, supra note 2, at
548-49 (cross-examination of Leonard Kip Rhinelander); see also id. at 897-98 (direct
examination of Elizabeth Jones) (discussing the threat about the Ku Klux Klan). With regard to
the Ku Klux Klan, some of its members allegedly threw stones at the window of the house of
Alice's sister Grace Marie Miller and her white husband, Albert. See id. at 898-99 (direct
examination of Elizabeth Jones); see also LEwis & ARDIZZONE, supra note 2, at 41 (noting that
after Grace's window was broken, "a letter arrived signed by the Klan"). Additionally, Davis
highlighted evidence that he would offer to show Leonard's seeming worldliness at deception,
including, for example, his "know[ing] enough to sign [him and Alice as] husband and wife"
when they went to Hotel Marie Antoinette. Court Record, supra note 2, at 1113 (Opening for
Defendant); see also id. at 1122 (Opening for Defendant) ("I will show it to you by his letters, [he
was] just as sane and knew what he was doing as any man is who is in love.").

124. Court Record, supra note 2, at 1113 (Opening for Defendant); see also id. at 691
(cross-examination of Leonard Kip Rhinelander).
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Mills began the plaintiffs case with less of a bang than he expected. Despite
Alice's "admission," Mills nevertheless offered on Leonard's behalf evidence
to demonstrate and confirm that Alice was not of pure white blood and, also
possibly, to fan the prejudices of the jurors. 125 Had Davis not conceded that
Alice was of colored blood at the trial's beginning, this evidence undoubtedly
would have been damning to Alice's defense because it essentially would have
been conclusive on the questions regarding Alice's alleged fraud about race and
her intent to induce marriage through such deceit.

After presenting evidence to establish Alice's racial background, Mills
examined witnesses to support his explanation of why Leonard was so
susceptible to Alice's charms and push towards marriage: specifically, his
alleged mental backwardness. This group included Dr. L. Pierce Clark, who
treated Leonard at an institution called "Orchards" and identified Leonard's
"primary, main difficulty... [as] a speech one-a stammering," but who also
confessed, on cross, that Leonard had gotten better and by August of 1921 and
had taken the lead in speaking to some girls in one instance. 26 The witnesses
also included Julie Despres, the former governess of Leonard's sister, who
described how Leonard's stuttering affected her ability to teach him French;127

Sidney Ussher, a former pastor of the Rhinelander family, who detailed how
Leonard's stammering negatively affected him as a child in Sunday school; 128

and J. Provoust Stout, a former math teacher who described Leonard in high
school as "slow and diffident and easily influenced." 129 Each of these
witnesses, however, was cleverly cross-examined by Davis. At the end of each
of their testimonies, Davis left the jury with an understanding that Leonard's
stammering did not mean, as Stout himself conceded, that "a boy [who] was a
little slow in spelling [could not] work[] fast when he made love."'' 30

Thereafter, Mills moved to the heart of his case: the testimony of Leonard
Rhinelander himself. Mills' central task during this testimony was to prove to
the jury that Alice had misrepresented her race through either direct expression
or silence and, more importantly, that Leonard believed those
misrepresentations and would not have married her in the face of the truth.
Mills began by establishing why the misrepresentation was important. To that

125. The evidence included, among many things, testimony from Clerk of the City Court,
Frank T.W. Lockhart, who presented the declaration of naturalization for Alice's father, George
Jones, which identified him as colored; and the testimony of Deputy County Clerk of Westchester
County, Frank A. Coffey, who presented the birth certificates of the three Jones sisters, which
identified Emily, Alice, and Grace as "Mulatto," "Black," and "Black (negro or mixed),"
respectively. See id. at 20, 22 (direct examination of Frank T.W. Lockhart); id. at 22, 24-27, 38
(direct examination of Frank Coffey).

126. Id. at 50, 73-74 (testimony of L. Pierce Clark). The record showed that Leonard had
improved after meeting Alice.

127. Id. at 123 (direct examination of Julie Despres).
128. Court Record, supra note 2, at 130-31 (direct examination of Sidney N. Ussher).
129. Id. at 134 (direct examination of J. Provoust Stout).
130. Id. at 135 (cross-examination of J. Provoust Stout).
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end, Leonard directly testified at trial that he would not have married Alice had
he known she was of colored blood. The trial testimony included this colloquy:

Mills: If you had known what is now conceded to be true before you
married Alice, that she is of colored blood, would you have married her?

Leonard: Absolutely not, no.

Mills: When you married her did you believe her statement that she
was white?

Leonard: I did. I always believed her. 131

With that foundation laid, Mills worked to prove not only that Alice had
tried to deceive Leonard but, as Justice Morschauser would later charge to the
jury, that she could have so deceived him. In particular, Mills worked to
demonstrate that Alice was a colored person who could easily pass as white
because of her light skin and Caucasian features. By the end of the trial, Mills
had declared to the jury that Alice could have easily passed as white to Leonard
just as she had done before the city clerk who issued Leonard and her a
marriage license and the hotel clerks who checked them into rooms together as
husband and wife. 13 2 In sum, opposite to Davis, Mills argued that race
physically was more fluid than it was rigidly defined by biology, which
certainly was more of an uphill battle than Davis's defense since the idea of
race as less determinable was generally less comforting to Whites during that
era.

Having worked to convince the jury that Alice possibly could have
deceived Leonard, Mills sought to demonstrate that Alice actually acted with
the intent to induce Leonard to marry her. To this end, Mills used love letters
from Alice to Leonard to show that Alice was a calculating and conniving
woman. For example, Mills offered as evidence one letter from Alice written
on January 2, 1922, which revealed the ways in which Alice routinely played
on Leonard's jealousies to get a ring. Alice wrote:

Now Lenard[sic], on the level, I will say dear, you have been lovely
to me, But when it comes to give Edward back his ring, I think dear,
that I should not. Because he is very fond of me, which I no[sic], and
I also no [sic] that you hold the same of me. You want me, as you
say, and you do not want me to go about with others.
But Lenard[sic], if you want me to keep steady company with you, I
love you enough to be true to you dear, But you will after[sic] give
me a ring, a right one like, what Ed gave me, And if you do, you will
never hear any more about any man. 133

131. See id. at 176 (direct examination of Leonard Kip Rhinelander).
132. See id. at 1429-34 (Closing for Plaintiff); see also LEWIS & ARDIZZONE, supra note 2,

at 51.
133. See Court Record, supra note 2, at 231 (direct examination of Leonard Kip

Rhinelander); see also id. at 260 ("You will after[sic] to try and come home or I will fall back on
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Similarly, Mills introduced a letter from May 19, 1922, that he claimed
revealed the ways in which Alice repeatedly used sexual enticements to win
Leonard's marital hand. She wrote:

I got undressed and got in bed which you can see me in bed like the
Antoinette, and snuggled in bed. And read all of your letters, but you
made me feel very passionate for the want of you, telling me how
happy my little hand as often made you feel, and several other things,
but can't help to tell you .... Just now writing this letter Edward just
call me up. Wanted me to go out to movies but I went to Phone said
Hello, I said yes he said Alice I said Yes. Would you go out to-night
or can I come down I said no so ran off then Phone rang again so I
told operator not to call the number, so he was cut off. 134

As a final step in his strategic use of letters, Mills offered into evidence
portions of Alice's letters that showed how she continually pushed Leonard for
marriage. In a letter dated May 31, 1922, she wrote:

And I do hope you are going to reward me for it in making you
happy.... I pray and hope every night I wished Len, you was my
husband, what things I would tell you, and make you happy, but I do
not want to tell you yet because, I do not own you yet .... I often
wish you and I was down at Antoinette again, but I am afraid, we
will never see it any more. I do not want to go to a hotel any more
what we should have Len, our own little house and we could go up
whenever we wanted. 

35

In the end, Mills used nearly 100 letters to establish what he viewed as
Alice's three primary threats to Leonard if he failed to marry her against his
father's wishes: 136 loss of Alice in general, loss of Alice specifically to another

Ed, which I do not want to, but darling its[sic] terrible for me."); see also id. at 313 (direct
examination of Leonard Kip Rhinelander) (providing the following from one of Alice's letters:
"And all of the boys seems to like me. I could have a date every night of the week. But I do not
wait, because I have dear Leonard. I love him best."). Edward Holland denied that he ever kept
company with Alice, gave her a ring and a watch, or proposed to her that they live together in an
apartment. See id. at 302-03 (direct examination of Edward Holland).

134. See id. at 186 (direct examination of Leonard Kip Rhinelander); see also id. at 216
("Gee please come to me [Len], because I want to feel you again like that.... You can always
have it, and be at your service."). In numerous letters, Alice spoke longingly of their time in the
Hotel Marie Antoinette. See, e.g., Court Record, supra note 2, at 186-240, 274-78, 326-28, 360-
62.

135. See id. at 192-93; see also id. at 209 ("I am going, to make you the happiest man, you
have ever been, when you tell me the day, when you are going to be mind[sic].").

136. For example, Mills introduced the following letter from Alice on September 12, 1922.
It read in part:

Len, I want you, to forget me try and think you never new[sic] me, it was only a dream,
as I am not, going to write no more, as you after[sic] do the right thing, for your father..
R. But you will after[sic] forget me completely, until you get at age, That's, if I am not

taken, before that, you can have me .... As all of this, is going to be a waste of time,
which I can see now. You could of married just as easily, as not before you went away,
but your money came first before me, or we could oftsic] kepted[sic] it a died secrt[sic],
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man, and loss of the sex that the "experienced" Alice introduced to Leonard, "a
boy[] upon whom no woman ever smiled before."' 137

Understanding, however, that proof of possibility and intent were not
enough, Mills worked to present evidence that Alice had actually
misrepresented her race to Leonard. To support the allegations of racial fraud,
Mills offered a broad range of evidence. Primarily, he offered the testimony of
Leonard himself who asserted:

Between the months of May and September, 1924, in the presence of
Alice and Mr. and Mrs. Jones, Mrs. Jones told me that they had done
everything in their power to prevent Emily from marrying Brooks, but,
seeing that it was of no avail, they had denied Emily and Brooks the
house for two years, telling me they were not colored-they were
English-they were born in England. "The first time we ever saw a
colored person was on our arrival in America, while walking on Sixth
Avenue. We were surprised and didn't know what they were." Then
Alice entered the conversation and said, "Of course, we are not
colored. We never associate with colored people and never will."' 3 8

Unfortunately for Mills (and for Leonard), this testimony was rendered
unpersuasive during cross-examination. Although Leonard claimed in his Bill
of Particulars and on direct examination that Alice specifically denied being
colored when he asked, in 1924, about her sister Emily's marriage to a
Negro, 139 Leonard explicitly admitted on cross-examination to meeting Robert
Brooks as Alice's brother-in-law three years earlier in 1921 and to socially
interacting with him before leaving again for travels and school in 1922. 140

Likewise, Leonard's claims about the Jones family's statements regarding the

which no body[sic] would ever, had known. And I could be living home, And not
working, like I am, And you away having a gret[sic] time, what you spend in going
around, it would keep me, nicely.... If I cant[sic] have you now Len you will never get
me, in the future, as I will fall back on the one I love second best, from you.... I never
want you to bother me, again, dear until you are at age, Probly[sic] then you will be
to[sic] late, entirely, I am afraid that you will .... I hope you read over severl[sic]
times, And understand it right, And get the right idea.

Id. at 317-19; see also id. at 333, 335-37 (reading from similar letters).
137. See id. at 1096 (Opening for Plaintiff).
138. See Court Record, supra note 2, at 170 (direct examination of Leonard Kip

Rhinelander). According to Leonard, Alice continued her deception about her race after news of
their marriage broke on November 13, 1924, proclaiming "It is not true, I am white, and I shall
sue the newspapers through my attorney, Judge Swinburne." Id. at 174. Leonard also claimed that
Alice told Jacobs that she was white when he first arrived at the Jones family home in mid-
November. See id. at 175.

139. Id. at 14-15 (Bill of Particulars).
140. See id. at 428 (cross-examination of Leonard Kip Rhinelander). By the time of the

trial, Emily and Robert Brooks had been married for ten years. See id. at 871 (direct examination
of Emily Elizabeth Brooks). Also, contrary to the Bill of Particulars, Leonard denied introducing
the subject of race and color himself, asserting that the Joneses introduced the subject to him on
their own. See Court Record, supra note 2, at 422-32 (cross-examination of Leonard Kip
Rhinelander). By then, Davis had uncovered five untruths in Leonard's pleadings. See id. at 427,
557.
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marriage of Emily and Robert Brooks were directly contradicted by the
testimonies of Robert and Emily Brooks themselves. The Brookses asserted
that they both met Leonard at the Jones family home in September of 1921 and
denied any protest to their marriage by the Joneses because of Robert's race (as
opposed to Emily's young age). Testimony by Alice's mother, Elizabeth Jones,
made the same assertions. 141

Mills, however, did not conclude his presentation of evidence about
Alice's alleged misrepresentations with Leonard's testimony alone. He offered
both a letter and testimony from other witnesses who claimed to have been
deceived in order to demonstrate Alice's constant deception about race. For
example, through Leonard's direct examination, Mills raised as evidence a
letter from Alice, in which she wrote about meeting a man of Harvard, who
referred to her as Spanish, and in which she indicated that she was of "Spanish
extraction." 142

Mills also offered as evidence testimony from other people who claimed
that Alice had tricked them into believing that she was of pure white blood.
Two witnesses of this sort were Joseph Rich, the owner of a furniture store who
had sold household items to Leonard, and Miriam Rich, Joseph's wife. 143 Upon
meeting Leonard, Joseph and Miriam eagerly began a social relationship with
the newlywed Rhinelanders because both Joseph and Miriam were well aware
of the prominence of the Rhinelander name. 144 In fact, the Rhinelanders and
Riches had become such close friends after their business transaction that,
when Leonard left the Jones family home with one of his attorneys, Leon
Jacobs, on November 20, 1924, Leonard asked the Riches to keep Alice for a
few days in their house until he could return to her. The Riches, according to
Miriam's testimony, happily housed Alice for several days after November 20,
1924, because they had heard repeated statements from Alice about being
white, believed her racial claims, found her to be charming, and believed that
she would sue the newspapers for their alleged lies. 145 As an example of
alleged lies about her race, Miriam testified that Alice had claimed to be of
Spanish decent during dinner at a Chinese restaurant before the two couples
went to see the play "I'll Say She Is."' 14 6 Miriam stated:

I happened to mention that I was in evening gown, and I felt that,
being invited at the time by Mrs. Rhinelander, that I had the evening

141. Id. at 854-55 (cross-examination of Robert D. Brooks); id. at 872 (direct examination
of Emily Elizabeth Brooks); id. at 902 (direct examination of Elizabeth Jones).

142. See id. at 170 (direct examination of Leonard Kip Rhinelander). Alice had written:
"He calls me a Spanish kid. He doesnt [sic] believe that my people is English born. I said, I was
very glad, I was a little Spainard [sic]." Court Record, supra note 2, at 250.

143. See id. at 719 (direct examination of Joseph Rich); id. at 757 (direct examination of
Miriam Rich).

144. Id. at 751.
145. Id. at 795 (cross-examination of Miriam Rich).
146. Id. at 759 (direct examination of Miriam Rich).
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gown on and she didn't, and I mentioned to her the long sleeve dress,
and Mrs. Rhinelander said, "Why, don't bother about that," she said, "I
generally wear short dresses or long sleeves, but my complexion is
dark. As you know, Mrs. Rich, we are Spanish descent, and I have
long sleeves on tonight. 147

Additionally, an agitated Miriam gave Alice a look of scorn from the
witness stand and implied that Alice made more representations about being of
pure white blood during her stay at the Riches' house after she and Leonard
were initially separated. 148 According to Miriam, she had become the laughing
stock of her community for defending Alice as a white woman. 149 Miriam's
trial exchange with Mills on this point was as follows:

Mills: What did she say in [regard to her color]?

Miriam: Well, Mrs. Rhinelander was very, very unhappy, and I was
very, very unhappy, also, and she told me all of this story [that
announced that Leonard had married a "negress"]. She said to me that
if it takes every penny her father has in the world that she is going to
sue the newspapers for daring to call her colored ....

Mills: I want to know did she say anything as to whether or not she
had told Mr. Rhinelander anything about her being white?

Miriam: She said that Mr. Rhinelander had forbidden her to read any
more newspapers, and he said, "Alice, I am thoroughly convinced that
you are not colored, so I want you to destroy all the papers, and I don't
want you to read any more papers." And, furthermore, she said that her
husband practically had cried-and these, if I remember, were her very
words: she said, "My poor Leonard. He would rather have married an
Indian than he had married a negress."

Mills: Did she say anything as to whether she had told Mr.
Rhinelander that she was white and that he believed her?

Miriam: Yes. She said, "Leonard will stick to me." She said, "You
heard Leonard's conversation with me at the other end of the phone
tonight." That was the same night they went away, and on the strength
of Mr. Rhinelander's telephone call, she was at the house, shielded, I
presume, from the world, just because she was a dark girl and not a

147. Court Record, supra note 2, at 760. Miriam had also seen Alice's father, too, but
claimed to believe that he was of English, Spanish descent because "he dropped his h's in his
English" and "[h]e told [her] he is Spanish, of English descent." Id. at 790 (cross-examination of
Miriam Rich).

148. See id. at 762 (direct examination of Miriam Rich); id. at 798-99 (cross-examination
of Miriam Rich); see also id. at 766 (noting, through the exchange of Miriam and Davis, Miriam's
anger at Alice allegedly based on Alice's deceit and a comment from her sister Emily, who
allegedly called Miriam "a Jew").

149. See id. at 787-88 (cross-examination of Miriam Rich).
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millionaire or a wealthy girl, and I protected her, which she knew."' 150

Miriam's husband, Joseph, testified to similar alleged statements by Alice
in his own examination at trial. 151

Finally, on the same issue of Alice's alleged misrepresentations of her
racial status to others, Mills offered the testimony of William Lawby, a reporter
for the New York American, who testified that Alice insisted upon being of pure
white blood to him, stating:

I explained to Mrs. Rhinelander the purpose of our being there and told
her that the report that she was colored was widespread, and that
possibly one of the best ways that she could have of disproving that
would be to make a statement and to sit for a photograph .... At first
she was disinclined to submit to either a picture or an interview....
She said, "I don't see how any paper would have the nerve to print a
story of that kind, and they will have to pay for it, and pay for it
dearly." . . . Mr. Rhinelander ... told her, "For your sake and for my
sake, Honey, I think you had better give this gentleman a frank
statement." She said, "Well, we are not colored. There is no colored
blood in us."'' 52

Lawby's testimony, however, was considerably weakened later by his
confession on cross-examination that Leonard had privately told him that he
understood that Mr. Jones came from the West Indies.'5 3 Davis also exposed on
cross that Lawby had altered quotes from Alice to make them grammatically
correct, which at least indicated the potential for other alterations. Moreover, in
revealing this action by Lawby, Davis implicitly highlighted Alice's language
and grammar during her interview, both of which could be viewed as
characteristic of a poorly educated colored woman. 154 In the end, Mills

150. Court Record, supra note 2, at 761-62 (direct examination of Miriam Rich).
151. Id. at 725 (direct examination of Joseph Rich); see also id. at 738-39, 748 (cross-

examination of Joseph Rich). One particular exchange went as follows:
Mills: Did she say anything about her descent then?
Joseph: She said her father was English and she was English, of Spanish descent.
Mills: Did she say anything as to spending every dollar?
Joseph: Every dollar that her father had he would spend to sue the newspapers and
prove that they were white.
Id. at 725. One troubling aspect of the Riches' testimonies was their allegation that they

became witnesses in the case after asking Jacobs, Leonard's attorney, for payment of a bill for
keeping Alice in their house for several days, a bill neither one of them could identify an amount
for. See id. at 733-34 (cross-examination of Joseph Rich); id. at 796-97 (cross-examination of
Miriam Rich). Joseph also made a funny statement, although not intentionally, when he alleged
that Alice was "darker today than she was then" and may have been turning darker because of
"nervousness." Court Record, supra note 2, at 740-41 (cross-examination of Joseph Rich).

152. See id. at 284-86 (direct examination of William L. Lawby).
153. See id. at 299. Mills attempted to explain this statement by Leonard during his

summation, stating: "That, of course, accounted for the color [of George Jones to Leonard] as
coming from the tropics, where white people, from generations of exposure to burning sun,
become as dark as this father is." Id. at 1285 (Summation for Plaintiff).

154. See infra Part II.B(2) (discussing how Davis pointed out Alice's language as another
means of identifying her as colored); see also Court Record, supra note 2, at 291-96 (cross-
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presented testimony from four witnesses, including Leonard, who claimed that
Alice represented herself as white. However, given the anger of Miriam Rich
and Lawby's confession and alterations, a question remained whether the jury
would buy their claims about Alice's alleged deception upon them.

A question also remained as to whether the jury would believe that the
entire Jones family was deceptive about race. After all, in his presentation of
evidence, Mills hoped for more than just a belief in lies by Alice. He wanted to
brand her entire family as deceivers. As part of the story told in trial that he
offered regarding misrepresentations about race, Mills insisted that not just
Alice, but much of the Jones family, had been in on the racial fraud. 155 For
example, Mills attempted to suggest broad deceit by the Jones family when he
asked Elizabeth Jones whether she "design[ed] to have [her] daughters marry
white men" and later asked her to identify other white men whom her daughters
had entertained in the house. 156 To the same end, Mills highlighted that the
marriage licenses of Grace and Alice-both of whom married white men 157-

identified the women as white, and compared them with that of their sister
Emily, who had married a colored man and was identified as colored on her
marriage license. Indeed, Mills questioned Grace about why she did not correct
her marriage license when she saw that she had been incorrectly identified as
white on the document, insinuating that it was Grace's plan all along to pass as
white. 1 8 Even with Emily, who had married a clearly colored man, Mills
implied that she was trying to have her daughter Roberta, who had auburn hair
and attended a white Sunday school, cross the line into a socially white
world. 159 In essence, Mills worked to prove that deceit about race was a family
affair for the Joneses.

As a general matter, Mills sought to convince the jury that Alice, a white-
appearing colored woman, had successfully dominated over an easily
influenced and mentally backwards Leonard to persuade him to marry her. He

examination of William L. Lawby).
155. Court Record, supra note 2, at 27-30 (direct examination of Frank A. Coffey).
156. See id. at 902, 928-29 (cross-examination of Elizabeth Jones); see also id. at 625-26

(cross-examination of Leonard Kip Rhinelander) (stating that George Jones told Leonard that he
was "pure white," that he was a pure English man suffering from jaundice, and that Leonard
believed him). He also questioned Elizabeth Jones's care of her daughter, noting how she went for
days and even two weeks without knowing of Alice's whereabouts when Alice and Leonard
stayed at the Hotel Marie Antoinette. See Court Record, supra note 2, at 914-19, 924-25 (cross-
examination of Elizabeth Jones). During his summation, Mills said the following about Elizabeth
Jones: "I recognize the terrible temptation she was under. I appreciate how she was tempted
beyond endurance to make for her younger daughters access to what she believed was a higher
walk of life. I throw no rocks at her." Id. at 1303 (Summation for Plaintiff).

157. Id. at 883 (cross-examination of Grace Marie Miller) (noting that she married a white
man); see also id. at 1289 (Summation for Plaintiff) (asserting that Emily, unlike Alice and Grace,
"did not assume such a vaulting ambition but accepted, at nineteen years of age, the honest
proposition of a colored man, Brooks").

158. Id. at 884 (cross-examination of Grace Marie Miller).
159. Id. at 875 (cross-examination of Emily Elizabeth Brooks).
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argued that Alice's exploitation was successful inasmuch as she won a promise
of engagement from Leonard in July of 1922,160 a ring from him in March of
1923,161 and ultimately marriage to him in the fall of 1924, just after he had
come of age and inherited nearly $300,000 under the will of a grandparent.

b. Alice's Case

Davis fought back hard with his own presentation of evidence. Angered
by what he viewed as the unnecessary and cruel exposure of Alice's premarital
sexual escapades throughout the plaintiff's case, Davis declared, "But I will say
that if they want to start throwing slime-they will be the first ones to do it-at
this young girl, I will lick this boy on his own letters. If he starts calling her
black, I mean in morals, and he makes it necessary, he will find that the kettle
is just as black."'

162

Throughout the trial, Davis tumed the tables on Leonard, exposing
Leonard as less innocent than he was portrayed to be in the plaintiffs case and
thus not as vulnerable to Alice's charms. First, Davis got Leonard to agree that
his only problem was that he stuttered 163 and that he, in fact, had been an editor
of his school paper, had played on the tennis team, and had graduated at the
head of his class. 164 Then, Davis exposed that Leonard had engaged in
questionable activities before he even met Alice, such as playing poker,1 65

knowing how to kiss a girl and "play with her" with his hands,166 and knowing
about "rubbers" and how to get them. 167 Also, Davis got Leonard to confess
that he fell in love with Alice after just a couple of weeks of knowing her,
which suggested that it was not Alice, but instead Leonard who was the
pursuer. 168 For example, Davis offered the following October 7, 1921, letter
from Leonard to Alice, in which Leonard admitted that he intended to put the

160. See Court Record, supra note 2, at 235-38 (direct examination of Leonard Kip
Rhinelander) (discussing their secret plan to marry).

161. See id. at 243-44, 339 (reading from letters in which Alice described receipt of the
engagement ring). Leonard, however, admitted at trial that he fell in love with Alice two weeks
after meeting her. See id. at 445 (cross-examination of Leonard Kip Rhinelander); see also Young
Kip Stammers, supra note 1, at 1. Leonard's confessed early love of Alice during their relationship
made it harder for the jury to view Alice as the aggressor in this romance. Leonard later retracted
these statements about falling in love with Alice early, claiming that he was just infatuated with
Alice and liked her at that moment. See Court Record, supra note 2, at 477, 480 (cross-
examination of Leonard Kip Rhinelander).

162. Court Record, supra note 2, at 1125 (Opening for Defendant); see also Kip's Burning
Love Notes, supra note 31, at 3 ("If they want slime I am going to meet their slime with the same
article, and they will find out that their kettle is just as black as our pot.").

163. See Court Record, supra note 2, at 387 (cross-examination of Leonard Kip
Rhinelander).

164. Id. at 596-600.
165. See id. at441.
166. Id. at 449, 453-54.
167. Id. at 594-96, 712 (cross-examination and recross of Leonard Kip Rhinelander).
168. Id. at 445-46, 451.
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thought of sexual intercourse into Alice's mind just two weeks into their
relationship:

Well, my car, I hope, will be ready by the middle of next week or
perhaps sooner and then, dear, you and I can take some long rides and
maybe if you are real nice to me once in a while, I will let you drive. I
bet I know you are wondering what I mean by being real nice. Well, I
will leave that to your imagination. 

169

Indeed, Davis exposed Leonard as deceitful in numerous ways. For
example, Davis revealed through Leonard's cross-examination that Leonard
had taken Alice on a trip through New England and had obtained her parents'
permission to do so by promising to bring a chaperoning, married couple that
did not exist. 170 Davis also got Leonard to admit that he consistently betrayed
the trust of George and Elizabeth Jones in their own home by repeatedly
engaging in sexual intercourse with Alice in her own father's bed. 171 In the
end, Leonard's many admitted lies to Alice's parents made it difficult to accept
his claims of fraud upon him by Alice, especially in light of consistent,
contradicting testimony by the members of the Jones family and Leonard's own
admitted deceit to his father about his marriage to Alice and to the clerk at the
Hotel Marie Antoinette where Leonard twice registered Alice and himself as
husband and wife. 172

Thereafter, as proof of Leonard's pre-marital knowledge of Alice's race as
colored, Davis offered what he viewed as his strongest evidence: Alice's bare
body, a body that Leonard had fully seen when he and Alice had spent
numerous nights together at the Hotel Marie Antoinette. 173 Before doing so,
however, Davis verified that Leonard's vision was sound.

Davis: How is your eyesight? Are you colorblind?

Leonard: I am not, no.

Davis: You can distinguish black from white?

Leonard: Yes.

Davis: Brown from white?
Leonard: Yes.' 7

4

169. Court Record, supra note 2, at 467; see also id. at 467-68, 47 1.
170. See id. at 551-55, 561-63, 565-68; see also id. at 892-93 (direct examination of

Elizabeth Jones).
171. Id. at 713-17 (recross-examination of Leonard Kip Rhinelander).
172. Id. at 549, 591-93 (cross-examination of Leonard Kip Rhinelander).
173. See LEWIS & ARDIZZONE, supra note 2, at 159-60 ("Alice's lawyers resorted to the

comforting belief that race was easy to determine and differentiate. Alice, they repeated, was
clearly black, for anyone with reasonable intelligence to see."); Wacks, supra note 1, at 164
("Later that same day, over the objection of Leonard's attorney, Alice's attorney requested that
Alice take her clothes off to allow the all-white, all-male-all-married jury and Leonard to inspect
her skin color.").

174. See Court Record, supra note 2, at 513 (cross-examination of Leonard Kip
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Davis then put Alice on display for Leonard and the jury in the Justice's
chambers outside of the courtroom.1 75 He wanted to allow Leonard "to identify
the color of her skin." 176 The court record described the event in the following
manner:

The Court, Mr. Mills, Mr. Davis, Mr. Swinburne, the jury, the plaintiff,
the defendant, her mother, Mrs. George Jones, and the stenographer
left the courtroom and entered the jury room. The defendant and Mrs.
Jones then withdrew to the lavatory adjoining the jury room and, after
a short time, again entered the jury room. The defendant, who was
weeping, had on her underwear and a long coat. At Mr. Davis'
direction she let down the coat, so that the upper portion of her body,
as far down as the breast, was exposed. She then, again at Mr. Davis'
direction, covered the upper part of her body and showed to the jury
her bare legs, up as far as her knees. The Court, counsel, the jury and
the plaintiff then re-entered the court room.177

Thereafter, Davis asked Leonard if he had seen all of the parts of Alice's

body that were shown, and Leonard replied that he had seen everything but her
legs. 178 At which point, Davis asked Leonard one question: "Your wife's body
is the same shade as it was when you saw her in the Marie Antoinette with all
of her clothing removed?" 179 Leonard responded, "Yes." 180 Thereafter, as
though Alice's body spoke for itself on the issue of race, Davis ended with
"That is all." 181

In addition to using Alice's bare body as proof of race, Davis emphasized
non-physical markers that he also viewed as telling of race, such as language,
grammar, tone, and the use of colored doctors for illnesses. 182 For example,
Davis questioned Leonard about Alice's use of the phrase "strutting party,"
which Davis depicted as a Negro expression.183 Davis also often highlighted
Alice's poor spelling and grammar in her letters, not only to emphasize her race

but also to stress her social class. 184 For example, in one instance, Davis
pointed out Alice's frequent misspellings of the phrase "have to," which Alice

Rhinelander).
175. Id. at 694.
176. Id. at 693.
177. Id. at 696.
178. Id. at 697.
179. Id.
180. Court Record, supra note 2,at 697.
181. Id.
182. Likewise, Davis asked Alice's sister Emily on the stand: "As you stand there, Mrs.

Brooks, do you always speak in that same tone of voice?" Id. at 877 (redirect of Emily Elizabeth
Brooks).

183. Id. at 486-89 (cross-examination of Leonard Kip Rhinelander). Leonard agreed that
Alice had used the expression, but claimed that he did not recognize it as a "typically negro
expression." Id. at 487 (cross-examination of Leonard Kip Rhinelander).

184. See, e.g., id. at 147, 163-64 (direct examination of Leonard Kip Rhinelander).
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spelled as "after." 18 5 On another occasion, he identified the way in which she

misspelled "here," meaning "at this place," as "hear" and the word "know,"

meaning "to be acquainted with" as "no.' 186 Likewise, Davis offered the
testimony of Dr. Caesar McClendon, a colored doctor, who asserted that he had
seen Alice as one of his patients in her home, another act that Davis saw as
signaling her race since seeing a colored doctor was reserved only for colored
people. 187

Moreover, countering Mills' presentation of witnesses who claimed to
have heard Alice misrepresent her racial background, Davis offered testimony
from witnesses who asserted that Leonard had informed them that he knew that
Alice was not of pure white blood before their marriage and that he loved her in

spite of her racial ancestry. 88 For example, Davis brought Barbara Reynolds, a
reporter for the Standard News Association of New York City and the Standard

Star of New Rochelle, to the witness stand. 189 Reynolds testified to
interviewing Leonard on November 13, 1924, and claimed that Leonard

admitted to her that he was married to a colored woman and that he had not

informed his father of the marriage because he knew that his father would be

displeased. 190  Likewise, Ross Chidester, a white chauffeur for Philip
Rhinelander, testified to the following exchange with Leonard in which

Chidester claimed to have specifically questioned Leonard about Alice's race:

Mills: And what, if anything, did [Leonard] say about that clock to
you?

Chidester: He said, "Ross, here I want to show you a Christmas present
I bought for Alice."

Mills: Now, what did you say to Leonard Rhinelander when he told
you he was going to give that Christmas present to Alice?

Chidester: I said, "Do you mean to tell me you bought her a Christmas
present?"... Don't you know her father is a colored man?

Mills: What did he reply?

Chidester: He said "I don't give a damn if she is."'1 91

185. See Court Record, supra note 2, at 147.
186. See id. at 163-64. At yet another time, Davis highlighted Alice's misuse of the word

worst" as "waste. See id. at 179 (direct examination of Leonard Kip Rhinelander).
187. Id. at 866-69 (direct examination of Dr. Caesar P. McClendon). Dr. McClendon,

whom Mills and David agreed on the record was "clearly in appearance . . . a colored man,"
further testified that he had seen Alice's body and her body was "[p]erhaps, as dark as I." Id. at
869.

188. See infra notes 189-90 and accompanying text.
189. See Court Record, supra note 2, at 822 (direct examination of Barbara Reynolds).
190. Id. at 822-23.
191. Id. at 936 (direct examination of Ross Chidester). Leonard denied this exchange with

Chidester. See id. at 971-72 (recross of Ross Chidester).
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Alice's relatives also confirmed Leonard's view that he did not care what
Alice's race was. For example, Alice's mother Elizabeth Jones testified that,
after the story of the marriage broke, Leonard told Alice not to worry, as "he
had married the girl he wanted and he did not care for anybody."' 192

In addition to offering evidence of explicit admissions by Leonard of his
pre-marital knowledge of Alice's status as a colored woman, Davis brought
forth what he regarded as implicit admissions. Specifically, Davis emphasized,
through his examination of Leonard and Robert and Emily Brooks, Leonard's
willingness to cross racial boundaries by socially interacting on friendly terms
with Alice's clearly colored brother-in-law and niece. For example, with
respect to a relationship with Robert Brooks, Davis first had the following
exchange with Leonard:

Davis: You didn't want to marry into a colored family?

Leonard: I did not; no.
Davis: You didn't want to associate with those of colored blood?

Leonard: No.

Davis: You did not want to be on terms of intimacy with colored people?

Leonard: No. 193

Then Davis questioned Leonard about two postcards that he had sent to
Robert and Emily Brooks, both of which signified a close, personal relationship
with Robert, a colored man, and his daughter Roberta. The first postcard read:
"Dear Emily and Robert, Motored around Cape Cod today and am now
spending the night in Plymouth. . . .Love to Roberta. As ever, Leonard."' 194

The second postcard began with an even less formal greeting: "Dear Em and
Bob."' 95 At that point, Davis continued with his questioning on the subject,
again highlighting how Leonard had crossed clearly drawn racial lines:

Davis: And you addressed the colored man, Mr. Brooks, as Bob. Is that
right?

Leonard: Yes.

Davis: That is terms of intimacy, isn't it?

Leonard: Yes. 19
6

Davis also used testimony from Robert Brooks to bolster his arguments
about Leonard's knowledge of Alice's race before marriage. Robert, who came
across as an honest and sincere witness-even by Mills' own admission 197 _

testified that Alice had introduced him to Leonard as her brother-in-law in

192. Id. at 897 (direct examination of Elizabeth Jones).
193. Id. at 433, 437 (cross-examination of Leonard Kip Rhinelander).
194. Court Record, supra note 2, at 439.
195. Id.
196. Id.; see also id. at 443-44.
197. Id. at 854 (cross-examination of Robert Brooks).
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1921, that Leonard never objected to his race but instead sat and ate dinner and
drank tea with him at the same table on a number of occasions, that he and his
wife Emily regularly drove Leonard down to the train station after visits with
Alice at the Jones family home, that Leonard played with his little daughter
Roberta, and that he and Leonard referred to each other as "Leonard" and
"Bob." 198 In all, through Leonard's cross-examination and the presentation of
defense witnesses such as Robert Brooks, Davis hoped to demonstrate that
Leonard's willingness to cross readily established lines of racial separation,
even if it did not show that Leonard knew Alice's race before the marriage,
surely hinted that he did not care about her race and would have married her in
any event.

Indeed, the expectation that a white man would distance himself from
colored people was so pervasive in 1920s New York that Davis even grilled
Leonard about his relationship with the daughter of the Brookses, Roberta.

Davis: Now, in one of these postals, being Exhibit H, you sent "Love
to Roberta"?

Leonard: Yes.

Davis: Roberta is a sweet little colored girl, isn't she?

Leonard: Yes.

Davis: Weren't you very nice to little Roberta in 1921 when you saw
her about the house [of the Jones family]? She was about three years
old then, wasn't she?

Leonard: I believe I was; yes.199

In essence, in the 1920s New York, even a white man's friendliness to a
colored child was viewed as crossing clearly drawn racial barriers. 20 0

Most of all, underlying all of Davis's arguments was the suggestion that
Leonard was not acting like the gentleman he was raised to be with all of his
wealth and privilege. 20 1 Not only was Leonard acting as a race traitor by

198. Id. at 846-49, 851-53 (direct examination of Robert D. Brooks); see also Court
Record, supra note 2, at 875-76 (cross-examination of Emily Elizabeth Brooks).

199. Id. at 444-45 (cross-examination of Leonard Kip Rhinelander).
200. See id. at 874 (direct examination of Emily Elizabeth Brooks) (also noting Leonard's

relationship with little Roberta, who was "[v]ery fond of him"); id. at 895 (direct examination of
Elizabeth Jones) (describing Leonard's relationship with Roberta).

201. Additionally, Davis questioned Leonard about his failed promise to keep Alice's
letters confidential. The exchange went as follows:

Davis: [You were willing to have these letters read about somebody crawling over
your stomach, as long as it was for your benefit?
Leonard: Yes.

Davis: And you had promised this little girl [Alice] that you would keep them safely,
hadn't you?
Leonard: Yes.

2432 [Vol. 95:2393



EXPLORING RHINELANDER

socializing with Robert and Roberta and even loving Alice, but he was not
behaving like the gentleman that he was trained to be. As one example, Davis
stunned the courtroom with the reading of the following letter from Leonard to
Alice, which was written at a time when Leonard claimed that he had no
intentions of marriage:

Oh, Sweetheart, many, many nights, when I lay in bed and think
about my darling girl, it [his penis] acts the very same way and longs
for your warm body to crawl upon me, take it in your soft, smooth
hands, and then work it up very slowly between your open legs. 202

Davis quickly and repeatedly chastised Leonard for writing such smut to
excite a woman that he did not intend to honor with marriage. 20 3

Finally, Davis worked to convince the jury that Leonard continued to
cohabit freely with Alice after learning of her color. During his cross-
examination, Davis got Leonard to admit that he had continued to sleep in the
same bed and engage in intercourse with Alice from November 13 to
November 19, 1924, even after the first newspaper article of their marriage
appeared in the Standard Star.20 4

D. The Verdict

Both parties then prepared for closing arguments. 20 5 Davis delivered his

Davis: You are a man, aren't you?
Leonard: Yes.
Davis: And a gentleman?
Leonard: I try to be one.
Davis: And, as a man and a gentleman, as long as they could be used for your benefit,
you were willing to break the promise to this girl that you would keep them safely?
That is right, isn't it?
Leonard: Yes.
Id. at 413 (cross-examination of Leonard Kip Rhinelander).
202. Id. at 681; see also Court Record, supra note 2, at 685. A similarly explicit letter reads

as follows:
Do you ever long for my lips? Yes, love, my warm lips and tongue, which have often
made you very, very happy. You said you liked my ways, didn't you, dear? Well,
sweetheart, I just love your little ways, too. They are all so gentle and have a manner all
their own. Do you remember, honeybunch, how I used to put my head between you legs
and how I used to caress you with my lips and tongue? You loved to have me do that,
didn't you, old scout? Can't you feel me, darling, as I am talking to you, trying to recall
past days when we were in bed together? Oh! I often think when I used to lift up your
nightgown and crawl down to the foot of the bed, so as I could be right under you.
"Please, dear, come." Do you recall how I asked you to do that. Oh! blessed child,
when my lips and tongue were making you so happy you used to say to me, 'Oh, Len,
Oh! Len.' You were in heaven, dear, because your old, faithful, true boy was with you.

Id. at 1077 (Exhibits).
203. Id. at 681-90 (cross-examination of Leonard Kip Rhinelander).
204. Id. at 461-62.
205. Towards the end of the trial, Leonard successfully fought to amend his Complaint for

the second time and served his Second Amended Complaint on December 2, 1925. Id. at 858-66,
922, 967-68 (Case) (discussing and granting the motion to amend). In addition to his allegation
that Alice had orally misrepresented her race to him, he added an allegation that she had defrauded
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summation to the jury first and began with a plea for the jurors to put aside
their "race hatred. ' ' 2

0
6 He then cautioned the jury about Mills' oratorical skills

and his ability to evoke sympathy and unnecessarily bring it into a case (as
Davis claimed Mills had done with the introduction of evidence regarding the
death of Leonard's mother, who was killed in a fire, and the death of his
brother, who was killed at war). 0 7

Davis then reiterated his arguments from trial, pointing again to Phillip
Rhinelander and Leon Jacobs as the brains behind the operation. 2

0
8 Davis also

repeated his arguments that the Jones family had no intentions to deceive
anyone as to their race, as demonstrated by their truth about race when they
entered the country and when each of the Jones children was born. 20 9

Thereafter, he restated his assertion that Leonard was not mentally backwards,
having "correct[ed] from th[e] witness-stand misquotations, which, [Davis]
confessed[ed] . . . [he had] made deliberately. ' '2 10 Indeed, Davis argued,
Leonard was not outmatched by Alice because of her greater age, and thus
supposedly greater maturity, because all the privileges afforded to the young

211Rhinelander through education and travel counteracted the age disparity.
Davis argued that Leonard had in fact deceived both Alice and her parents
during their courtship and had knowledge about immoral matters prior to
meeting Alice, such as drinking and running around with a cheating married
man like Carl Kreitler, and tempting Alice with naughty suggestions in his
correspondence with her. 2 12 Similarly, Davis recapped his claims of Leonard's
improper and un-gentlemanlike behavior in allowing Alice's private letters to
be read and in taking her to the Hotel Antoinette with no purpose of
marriage. 213

At that point, Davis worked to slowly chip away at the arguments and
evidence presented by Mills during examinations. First, he explained Alice's

him by remaining silent about her racial background when she had a duty to inform him of it
before the marriage. Id. at 15 (Second Amended Complaint). Although amended at the end of the
trial, Mills asserted at the beginning of the trial in his opening statement that he would prove fraud
both by misrepresentation and concealment. See Court Record, supra note 2, at 1082 (Opening for
Plaintiff). Alice responded in kind, on December 3, 1925, with an amendment to her Answer that
comported with her strategy at trial. In her Amended Answer, she admitted that she was of colored
blood and alleged that Leonard cohabited with her despite knowledge of her background. Id. at 17
(Answer to Second Amended Complaint). Actually, Davis had previously made a motion to
amend the answer to add that "the plaintiff freely and voluntarily cohabited with the defendant
herein," and it was granted in the middle of Leonard Rhinelander's direct examination. See id. at
320 (direct examination of Leonard Kip Rhinelander).

206. Id. at 1134 (Summation for Defendant).
207. See id. at 1140, 1148, 1190-91.
208. See id. at 1208-13.
209. See Court Record, supra note 2, at 1165-66.
210. Id. at 1173.
211. See id. at 1192.
212. See id. at 1234-37, 1249.
213. See id. at 1224-25, 1227, 1241.
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many pleas for marriage in her letters, asserting that Alice made such requests
because "she, a household maid, not having had the benefits of education such
as [Leonard] had, was being held up to scorn and ridicule" by her friends, who
believed that Leonard was just taking advantage of her.214 Likewise, he
reasoned that Alice's many references to other suitors were just part of the
"funny way [that girls have] of trying to make the chap they love jealous. '

,
215 In

other words, it was only natural that Alice would respond that way to Leonard
and would not trust a man who had slept with her over extended periods on two
occasions and then left her for more than two years.

Most importantly, Davis repeatedly made references to the notion of
biological race in his summation. For example, Davis told the jury that it
should not conclude that Alice misrepresented or concealed her ancestry
"[b]ecause [Leonard] is not colorblind and he had unlimited opportunities to
look [referring to Alice and Leonard's sexual encounters]; unlimited., 216

Likewise, Davis pointed out that Leonard had seen Alice's entire body at the
Hotel Marie Antoinette and proclaimed the obviousness of her race based on
skin tone. He said to the jury: "You saw [her body] with your own eyes. A boy
of twelve would have known that colored blood was coursing through her
veins." 217 If that was not enough, Mills contended that Leonard saw her family,
many of whom were even more clearly colored than Alice.2 18

Finally, Davis highlighted Leonard's consistent failures to meet the
expected roles of a wealthy, white male socialite. For instance, he stated these
words during his closing: "One who has come down through a long family
name and . . .has been surrounded by everything that is in comfort, has been
surrounded by wealth, has less excuse than a boy who is born in a hovel and
has not a long family name behind him." 2 19 It was the Rhinelanders, Davis
insisted, who were acting poorly-who would "tear everything to pieces that
confronts them." 220 With his final words, Davis pleaded to the jury not to
impose any more wrongs upon Alice than the Rhinelanders had already done.
He asked the jury not to further damage Alice's name and reputation, stating,

The Rhinelanders have tom the Jones['] home down over their heads.
They have wrecked everybody in sight. They have thrown this girl
into the sewer and the slime, and she has only one thing left--one-
to be saved from the charge of being a defrauder .... Please bring in
a verdict that is based on the evidence, uninterfered with by
prejudice, and give this girl-and I don't care what her color is-

214. Id. at 1176.
215. Court Record, supra note 2, at 1177.
216. ld. at 1199.
217. Id. at 1242.
218. See id. at 1252-54, 56.
219. Id. at 1190.
220. Id. at 1260.
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give her clearance of this charge of fraud.22'

Mills followed Davis in delivering his closing statement. At the beginning
of his summation, Mills noted that he joined Davis in the "American
sentiment" that "there should be no race prejudice."222 Nevertheless, Mills
repeatedly tried to invoke the racial fears of the jury throughout his closing.
Stressing that he viewed the trial "as a case of life and death, 223 Mills made a
racial plea to the jurors, declaring,

There isn't a father among you-and you remember I sought to get
fathers-there isn't a father among you who would rather not see his
son in his casket than to see him wedded to a mulatto woman. This
feeling of race does not belong to the whites alone. Decent blacks
have the same feeling .... There is not a mother among your wives
who would not rather see her daughter with her white hands crossed
above her shroud than to see her locked in the embraces of a mulatto
husband. And everyone of you gentlemen knows that in this respect I
speak unto you the words of truth and soberness. 22 4

Then, noting that "women of her [Alice's] race mature earlier," Mills
continued with his trial argument that the older and more mature Alice had
simply outwitted and tricked Leonard into marriage.225 Mills contended that
this action was not the plan of Alice alone, but also her mother. According to
Mills, Elizabeth Jones instilled in Alice and Grace a "vaulting ambition" to
move into the white world for a better life, as demonstrated by the white church
and Sunday school that the Joneses attended, the white friends of the family,
and the decision by Grace and Alice to marry white men.226 Mills also
reiterated his arguments about Alice's plan to capture Leonard by comparing
their letters with one another and argued that Alice's letters were more sexually
aggressive as a means of showing that she, not Leonard, was the pursuer.227 In
so doing, Mills highlighted how Alice frequently referred to their stays at the
Hotel Marie Antoinette in her letters and how she often mentioned other suitors
in her papers to trick Leonard into her plan. 228 Explaining away Leonard's
admission at trial of pursuing Alice, Mills stated, "Mr. Davis says he [Leonard]
was the aggressor, and the poor fellow thought he was. Of course, that was her

221. Court Record, supra note 2, at 1274.
222. Id. at 1276 (Summation for Plaintiff).
223. Id. at 1277 ("I look upon it as a case of life and death. You might as well, gentlemen

of this jury, bury that young man six feet deep in the soil of the old churchyard... as to consign
him to be forever chained to that woman.").

224. Id. at 1287-88.
225. Id. at 1299-1300 ("Women of that race are mothers at fifteen. Women of that race

mature earlier, gain such beauty as they may have, earlier . .
226. See id. at 1290.
227. Id. at 1364.
228. Court Record, supra note 2, at 1409-18; see id. at 1417 ("The woman had made her

conquest. He lay at her feet, her captive. Her will was his law. He was her slave .... She owned
him body and soul.").
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high art, the man following the woman."' 229 Overall, Mills argued that Alice
"had him [Leonard] so ... that he did not know black from white, that he did
not know or have control of himself. ' 230 As Mills explained to the jury,
Leonard was so enslaved by her that he forgot their stations in life. Mills noted
with horror: "The descendant of the Rhinelanders was so stricken down, so hurt
by the news that she had written [about not being with him], that he thought she
might think he was not good enough for her!" 23 1

Lastly, Mills harped on Alice's ability to pass, highlighting all of those
whom she allegedly fooled; this list included the clerk at the Hotel Marie
Antoinette, because "[Alice] could not have been at the [respectable] hotel if
she had not appeared to be white"; 232 the clerk at the City Court who listed
Alice as white on her marriage license; 233 Miriam and Joseph Rich; 234 and the
clerks at the numerous hotels that Alice and Leonard stayed in during their
New England trip. 235 Thereafter, Mills referred to the appearance of Alice and
her father, noting their white features. He first began with George Jones by
stating,

Consider his [George Jones's] face. What I say in regard to his face
is that every feature of his face is distinctly caucasian except the
color. I say if by some miracle you could change the color of his skin
as he sits there he would pass anywhere for a white man. Let us see.
He has got the nose of a white man. His nose is far more aquiline
than mine. He has got the same nostrils as a white man; thinner than
mine. He has got the high cheek bones which do not belong to the
African race. He has got a narrow face. He has got the long face, not
the round face of colored blood.236

Mills then moved on to Alice, noting what he identified as Caucasian
features and stressing her color. He said,

To look at her she inherits from her father. She has got the same
features largely that the father has. Long face. Aquiline nose. The
other features of the Caucasian. Her lips are not different from the
father's lips. The father's lips are as thin as my lips. That is her facial
appearance. You have seen her color. You see it now. You see her

229. Id. at 1437.
230. Id. at 1350; see also id. at 1357, 1364.
231. Id. at 1413.
232. Court Record, supra note 2, at 1319; see also id. at 1421.
233. See id. at 1321, 1420-21, 1432.
234. See id. at 1432-33.
235. See id. at 1421, 1432-33; id. at 1433 ("Now are you going to blame Leonard Kip

Rhinelander, who was befuddled with her, in love with her, who wrote that letter from the very
depths of his soul, are you going to blame him for taking her as white when all these unbefuddled,
independent witnesses, took her for white?"). Pointing to the original Answer in which Alice
denied that she was of colored blood, Mills also asserted that Davis and Judge Samuel Swinburne
had been fooled by Alice. Court Record, supra note 2, at 1426.

236. Id. at 1429.
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face. You see her neck; her hands .... [H]er appearance by herself
would not condemn her anywhere as being of colored blood. 237

In this sense, Mills, too, was playing on genetics, but instead of
confirming genetic notions of race, he was demonstrating the fluidity of race, a
much more difficult notion for white jurors to swallow during the 1920s. In the
end, Mills worked to invoke white fears of racial passers, stating,

Your verdict, gentlemen, shall answer once more that ancient
question put in Holy Writ: "Can the Ethiopian change his skin?" This
mother, in her love for her girls, from her ambition.., entered upon
that problem. It cannot be done. Your answer, gentlemen, to that
ancient question, by your verdict, must be in the negative--"No, it
cannot be done." 238

For Mills, there was only one person who needed to be shown a lesson or
punished for her deceptive actions and that person was Alice, the racial
trespasser.

Thereafter, Justice Morschauser charged the jury to consider the following
seven issues: (1) whether Alice was colored and of colored blood at the time of
the marriage; (2) whether Alice concealed by silence the fact that she was of
colored blood; (3) whether Alice represented to Leonard that she was not of
colored blood; (4) whether Alice concealed or misrepresented her background
to induce Leonard to marry her; (5) whether Leonard was induced by Alice's
concealment and/or misrepresentations to marry her; (6) whether Leonard
would have married Alice had he known that she was of colored blood; and (7)
whether Leonard freely cohabited with Alice after discovering that she was of

239colored blood. Justice Morschauser directed the jury to answer the first
question in the affirmative because it was conceded.240

During deliberations, the jury asked for a reading of Leonard's statements
in response to Barbara Reynolds's testimony. 24 1 No such statement, however,
was ever provided to the jury because both Mills and Davis agreed "that while
Mrs. Reynolds made the statement [about Leonard allegedly admitting that
Alice was colored, Leonard] did not deny it." 242 A newspaper report later

237. Id. at 1431-32.
238. Id. at 1442. In 1929, a publication, FROM NEGRO TO CAUCASIAN, OR HOW THE

ETHIOPIAN IS CHANGING His SKIN, asked provocatively, "Are You Positively Sure that You are
Not Part Negro?" The author of this publication asserted that thousands of colored people were
knowingly passing as white and "still more thousands who are Negroes... believe themselves to
be white." LEWIS & ARDIZZONE, supra note 2, at 107-08 (quotations and citation omitted).

239. Court Record, supra note 2, at 1004-06 (Charge of the Court); Id. at 12-13, 18-19
(Order Settling Issues & Issues as Amended During Trial and Submitted to the Jury). During
requests to the charge of the court, Justice Morschauser provided his definition of "colored,"
stating "'Colored blood' really means, when you get to it, that her skin is colored." Id. at 1049
(Charge of the Court).

240. Id. at 1002 (Case).
241. Id. at 1055.
242. Id. at 1057.
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exposed the importance of this jury request. During cross-examination, Mills
had tried to weaken Barbara Reynolds's testimony by making her reveal that no
one else had heard or witnessed her reported admissions from Leonard and that
all of the other newspapers at that time reported denials by Alice and Leonard
of Alice's status as a colored person, 243 but his attempts apparently were
unsuccessful. Jury foreman Clarence Pietsch later made the following statement
about the importance of Reynolds's testimony to the verdict:

We very early made up our minds as to how the case should be
decided.... We took up the questions one at a time, and the number
of the questions delayed us somewhat. The only question which gave
us any trouble, however, was the sixth, as to whether he would have
married her if he had known that she was colored. That was the
reason we came in and asked for the testimony of Barbara Reynolds

244and Rhinelander's reply on that point.

On December 5, 1925, the jury returned a verdict in favor of Alice,
answering "yes" to questions one and six and "no" to questions two through
five. The jury followed Justice Morschauser's orders to leave question seven
blank if they answered in Alice's favor on the first six. 2 4 5

Leonard moved to set aside the verdict. On March 29, 1926, Justice
246Morschauser denied the motion for a new trial. Thereafter, Leonard filed his

appeals. On July 19, 1926, the court entered a judgment that dismissed his
Complaint on the merits.247 Both the Appellate Division of the State Supreme
Court and the New York Courts of Appeals affirmed the trial court
judgment. 

248

Yet, one fact remained glaring even in the face of Alice's courtroom

243. See Court Record, supra note 2, at 825, 827 (cross-examination of Barbara Reynolds).
244. Rhinelander Loses, supra note 4, at 1; LEWIS & ARDIZZONE, supra note 2, at 221-22

("The filthy testimony that was introduced had very little to do with the finding of the verdict, or I
might say, in the answering of the questions. We did not think very much of the testimony of the
man Chidester .... The testimony of Mrs. Reynolds was probably the greatest single factor in
favor of the defendant. It was the testimony of Mrs. Reynolds that finally decided the jury on the
answer to question No. 6. This question puzzled the jurors more than any other.") (quoting a
December 6, 1925 New York World article). What may explain the jury's rejection of Chidester's
testimony was evidence that showed him to be a father who had impregnated an unmarried
woman and was delinquent on his support. See Court Record, supra note 2, at 1322 (Summation
for Plaintiff).

245. See Court Record, supra note 2, at 1057-59 (Case); id. at 1005-06 (Charge of the
Court); see also LEWIS & ARDIZZONE, supra note 2, at 222 (quoting juror Fred Sandford in a
December 6, 1925 New York World article as saying that he had "a prejudice against marriage
between the white and colored races, but [that his] personal feelings had nothing to do with [the]
answers to his questions").

246. Points for Appellant, supra note 12, at 1.
247. See Court Record, supra note 2, at 1448-50 (Judgment Appealed From); see also

Points for Appellant, supra note 12, at 1.
248. See Rhinelander v. Rhinelander, 157 N.E. 838 (N.Y. 1927); Rhinelander v.

Rhinelander, 219 N.Y.S. 548 (App. Div. 1927) see also 53 THE NATIONAL CYCLOPEDIA OF

AMERICAN BIOGRAPHY 439 (1971); LEWIS & ARDIZZONE, supra note 2, at 241-43.
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victories. The reality was that, by the trial's end, two voices were missing:
those of Alice and her father. Mills explained that he did not want to drag Alice
through any more filth after her private letters and her body had been exposed
and that he had no need for the testimony of the father, who had endured
enough by watching his wife and daughter have their names dragged through
the mud. 2 49 But, Alice's silence left room for the jury, the New York public,
and even us many years later, to wonder why Alice never spoke at trial and told
her own story, or more so, whether the story given was the one she wanted to
tell.

II

THE VOTE FOR COLORED BLOOD

The next Part of this Article examines not only the story that Alice may
have personally wanted to relay to the jury and public but also the reasons why
she and her legal team may have decided upon the story that was ultimately
given at trial and, moreover, the reasons why this story may have proved to be
so successful despite commonly held racial prejudices against Blacks.
Specifically, this Part examines the social forces that may have shaped the
litigation strategy which inevitably separated Leonard and Alice forever 250 and
may have worked together with the evidence against Leonard to enable the jury
to reach its difficult decision to deny Leonard's request for an annulment. Part
II.A explores one potential rationale for Davis's litigation strategy, contending
that, based on precedent, Davis chose the only winning legal strategy available
to Alice at trial. Part II.B then provides several possible explanations for
Alice's victory at trial in the face of racial prejudice. In particular, Part II.B
argues that, in addition to favorable evidence, Alice was able to win her case
for three socially discouraging reasons: (1) because the all-white jury needed to
believe in race as a pure biological construct with distinct physical markers; (2)
because Alice, unlike Leonard, met the jury's social expectations through her
behavior, especially in light of stereotyped images of hypersexual black
women; and (3) because Leonard's actions did not conform with the jury's
expectations of his racial and gender identities as a white man, much less a

249. See Court Record, supra note 2, at 1154, 1156, 1158-59 (Summation for Defendant).
One wonders, though, whether Davis did not put them on the witness stand because they would
testify, contrary to his arguments, that they were white. See supra note 45 and infra notes 254-58
and accompanying text. Phillip Rhinelander also did not testify at trial, and, indeed, never showed
up during the trial. See Court Record, supra note 2, at 1160-63 (Summation for Defendant). Davis
claimed that it was because the senior Rhinelander knew of the race from the very beginning and
must have informed Leonard of that fact early on. See id.

250. See Court Record, supra note 2, at 1420 (Summation for Plaintiff) ("Counsel has
agreed with me... that those two people can never again live together in matrimony" because of
what has happened during the trial.); id. at 1191 (Summation for Defendant) ("Why, here, we are
not going by our verdict to compel Leonard Kip Rhinelander to live with Alice Rhinelander.... It
must be apparent to each and every one of you that these two young people can never live
together.") (quotations omitted).
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wealthy white socialite. In other words, despite the jury's reluctance to
acknowledge that true intimacy existed between Leonard and Alice, Alice's
court victory may have been enabled by the fact that Alice performed her racial
identity as the all-white," male, married jurors expected of a colored woman,
and that Leonard failed to perform his racial, gender, and class identities as
expected of him as a white, wealthy gentleman.2 5'

A. On Not Litigating Whiteness

The decision to concede "colored blood" as a courtroom strategy left a
number of questions unanswered about Alice's intentions with Leonard after
trial. Had Alice fallen out of love with Leonard? Did she hope for
reconciliation? Just a few months before, Davis had announced to the press that
there could be no settlement of the lawsuit since Alice was "extremely desirous
of having her husband return to her because she loves him., 252 Yet, in spite of
this pronouncement and Leonard's reported pleas with Alice to fight the case as
a means of ensuring their survival as a married couple, Alice surprised both
Leonard and the American public with her choice of a legal strategy that, if
successful, was certain to end the marriage of the newlyweds: her admission of
colored blood.253

For many of us, our romantic selves perversely wonder why Alice and her
legal team did not at least try to litigate and prove her whiteness. If the ultimate
goal was to save the couple's love in this legal battle, then the decision to
abandon any attempt to prove Alice's white racial identity seems inexplicable.

First, as Jamie Wacks has suggested, Alice purportedly identified as a
white, not a colored, woman. 254 For instance, either Alice identified herself as

251. See MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN THE UNITED STATES:

FROM THE 196OS TO THE 199os 59 (1994) ("We expect people to act out their apparent racial
identities; indeed we become disoriented when they do not."); cf Devon W. Carbado & Mitu
Gulati, The Law and Economics of Critical Race Theory, 112 YALE L.J. 1757, 1771-72 (2003)
(reviewing CROSSROADS, DIRECTIONS, AND A NEW CRITICAL RACE THEORY (Francisco Valdes et
al. eds. 2002)) ("They are black prototypes-that is, people who are perceived to be
stereotypically black. Their performance of blackness is consistent with society's understanding of
who black people really are.") (emphasis in original).

252. Fights Haste in Suit by Rhinelander, N.Y. TIMES, May 19, 1925, at 14.
253. Some black reporters wondered whether Alice and Leonard would run away together.

In the beginning, many papers speculated whether the annulment suit was a ploy to get rid of
publicity on the couple. Poor Girl, supra note 1, at 3 ("It has been pointed out that the affair will
soon blow over. The young couple will go West or to Europe; remarry if necessary and carry out
their future plans as anticipated.").

254. See Wacks, supra note 1, at 163-64; see also KENNEDY, supra note 45, at 297 (noting
Wacks's suggestion that Alice was never put "on the witness stand because she herself sincerely
believed that she was white and would have said so if asked, thereby wrecking her legal defense").
There was at least some sign that the Jones family did not like to be identified with Negroes. At
trial, Mrs. Jones testified that while her husband accepted being called "colored," he did not like
being characterized as a Negro. See Court Record, supra note 2, at 895 (direct examination of
Elizabeth Jones). She even noted that "he was always called a mulatto in England, but when he
came to this country they seemed to regard him as a colored man." Id. at 896. The Joneses also
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white on her marriage certificate, or the city clerk (with or without asking her)
255identified her as such . Additionally, it is undisputed that Alice purposely

passed as a white woman when she stayed with Leonard at the Hotel Marie
Antoinette on two separate occasions and when she and Leonard traveled
together throughout the Northeast and stayed in numerous hotels within the
region. Furthermore, several stories from Alice's acquaintances indicate that
she either identified herself as a white woman or at least intended to pass as
one. For example, Jane Dunham, Alice's former supervisor at Travers Island
Clubhouse of the New York Athletic Club, stated that Alice "began to sob" and
denied that she was colored after inspectors in the clubhouse laundry area listed

256her as "mulatto" in their report. 6 Similarly, Ira Morris, a black man who
reportedly went out with Alice once, noted that his relationship ended with
Alice when "she told him she was 'white' and would have nothing further to do
with him." 257 Indeed, Alice was even rumored to have considered "a legal
battle [after the trial] to clear her name of the allegation she has negro blood in
her veins."

2 5 8

Second, Alice, who looked white, could have been identified as white
based upon how she exercised the privileges of whiteness in her social and
community life. Professor Ariela Gross has explained that, in Southern trials
involving determinations of whiteness during the nineteenth century, a person's
use of the privileges of white citizenship and acceptance by Whites in the
community often "positively" affected a court's determination of the party's
status as white or black.259 Here, Alice and her family moved in and out of
white circles even in what was an increasingly racially segregated New York.
According to Professor Joanna Grossman, Alice and her family "belonged to a
white church, commingled with white neighbors, and did not belong to any
obviously black community." 260

Finally, there was some case law in other states that moved toward de

primarily socialized with Whites. See Grossman, supra note 9.
255. See Court Record, supra note 2, at 29 (direct examination of Frank Coffey) (testifying

about Alice's birth certificate); id. at 761-62 (cross-examination of Leonard Kip Rhinelander)
(stating that the clerk identified Alice as white without even asking her race).

256. Glare, supra note 28, at 6.
257. LEWIS & ARDIZZONE, supra note 2, at 36 (quoting from an article in the New Rochelle

Standard Star on November 15, 1924).
258. Wacks, supra note 1, at 164 n.6 (quotations omitted).
259. Gross, supra note 29, at 156-57; see, e.g., State v. Cantey, 20 S.C.L. (2 Hill) 614, 616

(S.C. Ct. App. 1835) ("The condition of the individual is not to be determined solely by the
distinct and visible mixture of negro blood, but by reputation, by his reception into society, and his
having commonly exercised the privileges of a white man."); see also Daniel J. Sharfstein, The
Secret History of Race in the United States, 112 YALE L.J. 1473, 1479-80 (2003) ("In part, the
color line was established, in the words of the South Carolina Supreme Court, by 'evidence of
reputation as to parentage; and such evidence as was offered in the present case, of the person's
having been received in society, and exercised the privileges of a white man."') (quoting State v.
Davis, 18 S.C. L. (2 Bail.) 558, 560 (1831)).

260. See Grossman, supra note 9.
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facto recognition of a non-biological concept of race; these cases were not
binding, of course, but presented at least a possibility for trial success if Alice
decided to litigate her whiteness. For example, in Ferrall v. Ferrall, the North
Carolina Supreme Court set aside the verdict of a husband who had filed for
annulment of his marriage and requested an exemption from support of his wife
and their child on the ground that she was "of negro descent to the third
generation. ' 261 The court entered judgment for the defendant wife, awarding
her alimony for herself and the child . 62 In so doing, one judge chastised the
husband for branding his wife and child "for all time by the judgment of a court
as negroes-a fate which their white skin will make doubly humiliating to
them. 263 More notably, in White v. Tax Collector, the Court of Appeals of
South Carolina affirmed a jury verdict that found the grandchildren of Elijah
Bass, "a dark quadroon" or confessed "mulatto" "to be free white people." 264

The children of Elijah sought an exemption from the capitation tax on the
265ground that they and their children were white people. The Court of Appeals

reviewed the jury's determination that the children of Elijah Bass were free
mulattoes, and that Elijah Bass's grandchildren were free white people. In so
doing, the court, through the presiding judge, began by noting that "if any
people tinged with African blood are worthy to be rated as white, the relatrix
and relators [Elijah Bass's children] present the very best claim to be so
rated., 266 Noting that daughter Martha's baby "was a fair, blue-eyed white
child [for whom] no one . . . would say that it had any admixture of African
blood," the court held that "[w]here color and features are doubtful," a person's
race is not determined "solely by the distinct and visible mixture of negro
blood; but by reputation, by reception in society, and by the exercise of the
privileges of a white man." 267 Here, the court found no issue with Bass's
grandchildren being declared white because Elijah Bass was "always . . .
treated by his neighbors as a free white man," was respectable, and never
refused any of the privileges of a white man and because his children were
well-educated at white schools and treated as white persons. 268 In other words,
in antebellum South Carolina, a court had determined that the descendants of a
confessed mulatto were white based on "respectability of the family; the
marriage of two of them with white persons; their social equality in the
neighbourhood; and the omission of the tax collector to enforce from them, for

261. Ferrall v. Ferrall, 69 S.E. 60, 62 (N.C. 1910).
262. Id.
263. Id. at 62.
264. White v. Tax Collector, 31 S.C.L. (3 Rich) 136, 136, 140, 137 (S.C. Ct. App. 1846).

As the court put it, Elijah Bass was "confessedly a mulatto." Id. at 140.
265. Id. at 136.
266. Id. at 137.
267. Id. at 136-37, 140 (quotation omitted).
268. Id. at 137.
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many years, the capitation tax." 269

The similarity of the facts between the Bass family and the Jones family
in Rhinelander was astounding, with both involving a mulatto ancestor, a
respectable family that was accepted by and treated well by Whites, and two
family members who had married white people. If anything, the decision in
White and Ferrall shed a glimmer of hope for Alice in terms of litigating her
whiteness. Although not binding, these cases could have offered some hope of
establishing Alice's whiteness and allowing her to remain with Leonard as his
wife. Nevertheless, Alice, through Davis, chose not to take this more risky
route of litigation, even though it meant the end of her marriage. The question,
naturally, is why.

The simple answer is that Alice had no choice but to concede that she was
of colored blood. Closer examination of legal precedents on litigated whiteness
at the time of Rhinelander reveals that the tide was simply too much against
young Alice if she wanted to be legally and socially identified as white. First,
while Ferrall was promising in the sense that it chastised the husband for
branding his wife and children with the label of "Negro" for life, Alice differed
from the wife in Ferrall in three important respects. First, the wife in Ferrall
was not ever alleged to have deceived her husband regarding her race. 27

0

Indeed, the concurring judge declared that the wife, "if she had any strain of
negro blood whatever, was so white [the husband] did not suspect it till
recently. . . . [And] she herself must have been unaware of the fact, if it
existed., 27 1 Second, Alice and Leonard had no children together; thus, there
was no possibility of the impoverishment and bastardization of innocent
children.272 Third, Alice was the daughter of a man who was "confessedly a
mulatto,, 273 and White, while promising, recognized only the "whiteness" of a
confessed mulatto's grandchildren and not his children, as Alice was to George
Jones.

Moreover, despite cases like Ferrall and White, United States Supreme
Court cases involving other legal matters seemed to close the lid on any claims
by Alice to whiteness. For example, in Ozawa v. United States,274 the United
States Supreme.Court denied a Japanese man's claim to American citizenship
as a "free white person." In making his argument, Takao Ozawa focused on
two different points of relevance here: (1) that the original framers defined
"white persons" as individuals who were not Negro or Indian; 275 and (2) that

269. Id. at 141.
270. Ferrall v. Ferrall, 69 S.E. 60, 62 (N.C. 1910).
271. Id.
272. See Sharfstein, supra note 259, at 1503 & n.174 (asserting that one theme underlying

Ferrall was how the color line "now threatened to become a means for white men to impoverish
their white wives and 'bastardize [their] own innocent children"').

273. White, 31 S.C.L. (3 Rich) at 140.
274. 260 U.S. 178 (1922).
275. Id. at 195-96.
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many Japanese people have white skin, which is lighter than that of persons
already included in the category of white persons. 276 In response, the Court
held that the term "white" was a racial distinction, not a distinction based on

skin color alone. Reviewing the statute that identified who was entitled to
citizenship in the United States, the Court proclaimed that "[t]he intention [of
the fathers] was to confer the privilege of citizenship upon that class of persons
whom the fathers knew as white, and to deny it to all who could not be so
classified., 277 Although it was announced in a different context, the Ozawa
holding was bad news for Alice if she intended to prove her whiteness. If
anything was certain during the age of the one drop rule, it was that those who
were popularly known as white did not include individuals with a mulatto

parent. And as even Ozawa's arguments before the Court revealed, the original
framers defined "white persons" as persons who were not Negroes.

Similarly, in United States v. Bhagat Singh Thind,27 s the United States
Supreme Court declared that a man who was of "high-caste Hindu stock...
and [was] classified by certain scientific authorities as of the Caucasian or
Aryan race" was not a "free white person" entitled to citizenship in the

279country. In so holding, the Court reasoned that the ability to trace one's
ancestral line to Aryan or Caucasian forefathers was not determinative of the
question of whether Thind was a "free white person. 28 ° As in Ozawa, the court
made clear that the statute was intended "to include only the type of man whom
[the framers] knew as white." 281 Additionally, stressing the importance of
visibly distinguishing characteristics, the Court explained,

It may be true that the blond Scandinavian and the brown Hindu have
a common ancestor in the dim reaches of antiquity, but the average
man knows perfectly well that there are unmistakable and profound
differences between them today. . . . It is a matter of familiar
observation and knowledge that the physical group characteristics of
Hindus render them readily distinguishable from the various groups
of persons in this country commonly recognized as white. 282

Thus, given the decision in Thind, the dark skin of Alice's father, George
Jones, and Alice's own skin color as displayed at trial, Alice had little hope of
successfully litigating her whiteness. 283 More so, even if the appearance of her
skin and features were sufficiently "white," Alice's birth certificate marked her

276. Id. at 197.
277. Id. at 195; see also id. at 197.
278. 261 U.S. 204 (1923).
279. Id. at210;see also id. at213-15.
280. Id. at 209-11.
281. Id. at213.
282. Id. at 209, 215.
283. See Wacks, supra note 1, at 166 ("[T]rying to argue that Alice was white would have

been unsuccessful in light of the prevalent belief that one was of 'colored blood' if one had
'colored blood' ancestry.").
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as "Black." 284 This certificate forever stamped Alice as non-white from birth.
Indeed, as Verna Cassagne would learn just fifteen years later when her white
husband, Cyril Sunseri, would seek an annulment on the ground that she was
legally negro, 285 there was no "freeing" one's self from blackness if one was
considered black on his or her birth certificate, even if that person was
phenotypically white, was born in the white maternity ward, exercised
privileges of whiteness, and associated only with white people. 286 In sum, even
though Alice, like the plaintiff in Plessy v. Ferguson,287 was purportedly only
one-eighth black, 288 a combination of factors, such as her darker-than-white
skin, the prevalence of the one-drop rule across the country, the legal
characterization of her race at birth, and the physical appearance of her family
essentially allowed for only one winning strategy at trial.

Furthermore, Alice's behavior, both in public and in private, left her with
no ability to truly litigate her whiteness at trial. Alice never separated herself
from her black family enough to truly be considered white. In order for Alice to
pass as white, she had to cut all strings with the black world and solely exist in

289a white world. Yet, she never forsook her sister Emily or rejected her
brother-in-law and niece Robert and Roberta or even her father George. In the
law of litigated whiteness, associations with colored people only heightened the
likelihood of an "unfavorable" determination of colored-ness. For example, in
Hopkins v. Bowers,290 the North Carolina Supreme Court affirmed a judgment
for the plaintiffs, who had sought to recover real property from Eliza Bowers, a

284. Alice's sister Emily was identified as "Mulatto" on her birth certificate, and her sister
Grace, who also married a white man, was identified as "Black (negro or mixed)" on her birth
certificate. See Court Record, supra note 2, at 22, 24-27, 38 (direct examination of Frank Coffey).

285. See Sunseri v. Cassagne, 196 So. 7 (La. 1940); see also Katherine M. Franke, What
Does a White Woman Look Like? Racing and Erasing in Law, 74 TEX. L. REV. 1231, 1232-34
(1996) (discussing the implications of Sunseri).

286. See Sunseri, 196 So. at 7-9; see also Cheryl I. Harris, Whiteness as Property, 106
HARV. L. REV. 1709, 1739 (1993). ("Yet if an individual's blood was tainted, she could not claim
to be 'white' as the law understood, regardless of the fact that phenotypically she may have been
completely indistinguishable from a white person, may have lived as a white person, and have
descended from a family that lived as whites."). Similar holdings with respect to sex have
prevailed in state's regarding the sex of a transsexual person. See Littleton v. Prange, 9 S.W.3d
223, 231 (Tx. App. 1999) (noting that if the birth certificate of a person accurately identifies his or
her sex at birth, that is his or her sex for life regardless of any sex-altering operations).

287. 163 U.S. 537, 538 (1896) (not deciding the question of Plessy's racial identification in
which Plessy was described as one for whom the "mixture of colored blood was not discernible").

288. See LEwIs & ARDIZZONE, supra note 2, at 224 (noting a rumor that the jury
determined that Alice was twelve percent colored).

289. See KENNEDY, supra note 45, at 311 (providing the story of Reba Lee, a black woman
who passed as white for years and "had no contact with her biological kin throughout her marriage
[to a white man] and pregnancy [and] .. .saw her blood relatives again only after she decided to
stop passing"); Kim Forde-Mazrui, Live and Let Love: Self-Determination in Matters of Intimacy
and Identity, 101 MICH. L. REV. 2185, 2195 (2003) (reviewing KENNEDY, supra note 45)
("Passers had to be ever vigilant in concealing their racial identities, often having to separate their
lives from that of their biological families.").

290. 16 S.E. 1 (N.C. 1892).
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relative of Ann Boothe. The plaintiffs rested their case on the ground that Ann
Bowers--or Ann Boothe-who had allegedly married Nathan Boothe, was a
colored person. 29

1 The court held that evidence of Ann's associations with
colored people was admissible to show that she was a colored woman. As the
court explained, "[j]uries are certainly competent to give the proper weight to
such evidence in accordance with the social customs prevailing around them,
and which are matters of common observation." 292 In sum, Alice could not
choose a trial strategy of litigating whiteness (that is, if she wanted win),
because she failed to sufficiently distance herself from colored people and
therefore had failed to fully exercise the privilege of white citizens.

B. "Normal " Perceptions and Performances

Apart from the influence of prior case law on Davis's choice of a trial
strategy, other forces had an impact on the Rhinelanders' case and in particular
on Alice's trial court victory. This Part explores these other forces and their
potential impact on the Rhinelander verdict. Part IL.B(l) investigates how the
appealing notion of purely biological race 29 may have pushed the jury to vote
in favor of Alice, despite the tug in their "hearts." Then, Part II.B(2) examines
how actions in accordance with or in contradiction to socially expected roles of
race and gender by both Alice and Leonard may have influenced the jury
verdict.

1. The Art of Knowing Race When One Sees It

While surprising, Davis's decision to not litigate Alice's whiteness was
clever in that it allowed him to play upon general beliefs of biological race
within the white population. During the period of the Rhinelander trial, Blacks
who chose to pass were in their greatest numbers. 294 Thus, the idea of purely
biological race helped to allay the fears of many Whites who had become
increasingly concerned about this form of racial deception. In this sense,
Davis's reinforcement at trial of the belief that a person would know race when
he or she saw it was critically important to Alice's defense. Her jury of all
white men may have needed to believe that race, or rather that any taint of the
colored race, was a factor that would be visible and recognizable to the eye.295

Such assurances to the jurors and the spectators of the trial were needed in
order to maintain the value of whiteness to white citizens and give comfort to

291. 16 S.E. at 1.
292. 16 S.E. at 2.
293. See generally Harris, supra note 286.
294. See LEWIS & ARDIZZONE, supra note 2, at 107 ("The phenomenon of racial 'passing'

was at its height in the 1920s, if not in actual numbers then certainly in the level of awareness and
concern on the part of Americans.").

295. Harris, supra note 286, at 1737 (noting how "Black blood is [viewed as) a
contaminant and white racial identity is [viewed as] pure").
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them that their status as "white" was free of challenge.

Throughout the trial, Davis played upon the notion of race as easily

recognizable. Davis understood that he could not win the case by arguing that
Alice was white because an all-white jury would value the idea of pure
whiteness. For many, belonging to the white race had a greater value than just
access to better housing, jobs, and opportunities in general. For them, the real
value of whiteness was in the widely accepted and socially understood
"superiority" of white persons over non-white persons. As Professor Harris has
explained, the right to exclude is "a central principle . . .of whiteness as
identity, for mainly whiteness has been characterized, not by an inherent
unifying characteristic, but by exclusion of others deemed to be 'not white." 296

Understanding this unspoken value of whiteness, Davis indirectly posed this

question to the jury: If Alice, despite all of her connections to the colored
world, were white, what did that mean about the jurors' own whiteness and
potential challenges to it?29 7 In other words, if whiteness was not a state of
being by birthright alone and could be held or obtained by those who dared to
mingle so closely with Blacks, then there could be no claim to racial purity and,
more so, no claim of inherent racial superiority by Whites.

Indeed, recognizing this threat to the notion of pure whiteness, Davis

highlighted the idea of apparent and physical race at several points during the
trial. For example, during one of Davis's cross-examinations, he used Alice
herself as physical evidence to convey the comforting idea to Whites that race
could not be hidden. Specifically, Davis "went around behind [Alice], as she
sat at the end of the counsel table in front of the jury box" 298 and engaged in
the following interrogation of Leonard:

Davis: Does your wife look the same as she does now when you met
her?

Leonard: Yes.

Davis: And you are now looking at her with her hat off?

Leonard: Yes.

Davis: And she looked just the same?

Leonard: Yes.

Davis: No inquiry arose in your mind as to her color?

296. Harris, supra note 286, at 1736.
297. See W.E.B. DuBois, Opinion: Rhinelander, CRISIS, Jan. 1926, at 112-13 ("Why could

the press persecute, ridicule and strip naked, soul and body, this defenseless girl? Because so
many white Americans have black blood which might come to light, they pounce and worry like
wolves to prove their spotless family.").

298. Pursued the Girl, supra note 119, at 4.
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Leonard: None whatever, no.

On another occasion, Davis required Alice to reveal portions of her body
so that the jury could confirm her obvious race based on skin color. Unlike in
other instances, Davis did not engage in extensive questioning about this
"piece" of evidence. Rather, he left the jury with the notion that "the thing
speaks for itself," asking only if Leonard could see his wife and then stating
"That is all.",300 Indeed, after seeing Alice's bare shoulders, arms, legs, and
breasts at trial, no all-white jury in 1920s New York would have determined
that Alice was purely white. To find otherwise--especially in the face of
George Jones's appearance and admitted colored ancestry-would contradict
all that the jury members had known and grown to accept about race during
their lifetimes. In fact, after the trial, the jury's foreman explained the jury's
decision, stating "Race prejudice didn't enter into the case at all. . . . We
decided it merely as a case between a man and a woman, and in reaching our
verdict considered Rhinelander as a normal man with a normal sense of

perception.' 3° 1 The idea was that Leonard knew, or at least he should have
known, race when he saw it-that is when he saw Alice's naked body before
their marriage.

2. A Winning Performance

Apart from the difficulties in litigating Alice's whiteness due to existing
federal and state case law, Alice and Leonard's failures or successes in acting
in accordance with racially and socio-economically expected social roles
provide one more potential explanation for the outcome of the Rhinelander
trial. In fact, Davis's strategy of not litigating whiteness and highlighting
Leonard's failures to appropriately distance himself from Blacks indicates that
Davis must have understood the importance of expected racial and gender
performances. Davis must have understood that, while Leonard Rhinelander
would be punished for failing to perform his racial, class, and gender identities
as an upper-class white man, Alice--despite her attempts at challenging
hierarchy by stepping over racial and class boundaries-would be "rewarded"

299. Court Record, supra note 2, at 419 (cross-examination of Leonard Kip Rhinelander).
In addition to the idea of clearly evident biological race, Davis hinted at several clearly "raced"
behaviors. For example, in one instance, Davis questioned Leonard about Alice's use of the phrase
"strutting party" or as Davis stated in what he viewed as colored dialect, "struttin' pahty." Davis
asked, "Didn't you recognize that as being a typically negro expression?" Pursued the Girl, supra
note 118, at 4.

300. See supra notes 173-81 and accompanying text.
301. Rhinelander Loses, supra note 4, at 1 (emphasis added). Interestingly, the New York

Times described Grace as "undeniably of colored blood." Pursued the Girl, supra note 119, at 4.
Yet, like Alice, Grace was listed as "white" on her marriage certificate by the city clerk. That both
Alice and Grace were light enough to pass as white to other people indicates that this case was
about more than a "normal sense of perception." If anything, these facts indicate the jury viewed
the "factual" issue of color and race as one about normal senses of perception because it wanted to
do so.
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by the jury for performing the role of the stereotypical and expected "Black

Jezebel" and vamp.302

Throughout the trial, Davis highlighted the ways in which Leonard failed
to comply with the expectation that he not commingle with those who are

clearly black, even young children. For example, Davis engaged in the

following exchange with Leonard during his cross-examination about

Leonard's relationship with Alice's undeniably black brother-in-law:

Davis: Did you ever have a meal with Mr. Brooks?

Leonard: Yes.

Davis: I would like to have you tell this jury how often you accepted
Mr. Brooks' hospitality.

Leonard: About five times.

Davis: Five times. Before you were married?

Leonard: Before and after; yes.

Davis: Before and after. You accepted his invitation to sit down at his
table in his home?

Leonard: Yes.

Davis: And you sat there and you ate with him?

Leonard: Yes.

Davis: And you still tell this jury that you didn't want to associate with
colored folks? You still say that, do you?

Leonard: Seeing that they were Alice's relations, I did, yes.

Davis: So you were willing, as long as they were Alice's relations, to
associate with colored people before you were married to her?

Leonard: Yes.

Davis: And willing to accept a colored man's hospitality?

Leonard: Yes. 30 3

The fact was that, in 1920s New York, Whites did not sit together with

Blacks at the dinner table, and if Whites did, they were "defying the mores of

302. See supra note 120 and accompanying text. This image of black women links back to
slavery, in which "[b]lack women were constructed as inherently transgressive of prevailing
standards of womanhood defined by dominant society." Cheryl I. Harris, Finding Sojourner's

Truth: Race, Gender, and the Institution of Property, 18 CARDOZO L. REV. 309, 314 (1996)); see
also Wacks, supra note 1, at 167-71 (defining a vamp as a "woman who aggressively seduced
men" and discussing other stereotypes such as the tragic mulatto and the wily mulatto).

303. Court Record, supra note 2, at 443-44 (cross-examination of Leonard Kip
Rhinelander).
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their upbringing" and thus betraying their own people. 30 4 Therefore, Leonard,

by establishing close relationships with Robert and Roberta, had become a race
traitor. He had crossed an unforgivable line, and there was no coming back. In

essence, he would have to be punished.

Additionally, Davis understood that Leonard would have to be
reprimanded for his failure to live up to his background as a gentleman and

wealthy white socialite. Not only had Leonard acted cowardly by allowing
Alice's letters to be read at trial, but he had failed to act like a man when he
allowed his father to take over his affairs and bring this lawsuit and when he
concededly designed to have sex with Alice, a woman he allegedly believed to
be white, without any intent to marry her. As Davis highlighted at trial, even if
Alice had tried to deceive Leonard about her race, real men could see that
Leonard's deceit was actually worse. To demonstrate, Davis asked the
following of Leonard:

Which in your mind is the worst deception-to lead a girl to love you
and believe that you are going to marry her, and to take that from her
which is most precious to a woman-Is that worse deception than for a
girl to say, "I am white and have no colored blood"? Which is the
worst? 305

On other hand, Alice could be "rewarded" by the jury for her behavior
with a favorable verdict. After all, she had acted in line with stereotypes of
black women. She had already engaged in sexual intercourse with one other
man and had even engaged in sexual intercourse with Leonard within three
months of meeting him and without promise of marriage-acts that the jurors

likely viewed as being in line with the stereotype of the Jezebel and thus
viewed as non-threatening. 3

0
6 She had even enjoyed sleeping with Leonard

before marriage, asking him repeatedly in her letters for more. Because Alice's
alleged behavior did not challenge popular conceptions of social roles for
colored women, her offenses were, to some extent, understandable as mere
actions of "a stereotypically ignorant negro with laughably grandiose social
aspirations." 30 7 In other words, unlike Leonard, she reinforced rather than
challenged racialized and gendered stereotypes and thus served as no threat to
white domination and supremacy. In this sense, it is no surprise that Alice,
despite pervasive race prejudice, was able to ultimately win the "hearts" of the
j urors.

III
LESSONS FROM RHINELANDER

The case of Rhinelander v. Rhinelander leaves us with important lessons,

304. Clarke, supra note 56, at 7.
305. Court Record, supra note 2, at 478 (cross-examination of Leonard Kip Rhinelander).
306. See supra note 120 and accompanying text.
307. HARPER, supra note I, at 136.
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both then and now, about society's contradictory concepts of race as purely
biological and yet also performative. 30 8 Specifically, the case sheds light on the

ever-shifting, and also stagnant, role of race and interracialism in defining
identity, love, marriage, and family.

First, as we learned in the Rhinelander case, race in our society is defined
not only by how a person perceives himself or herself, but also by how others
perceive that person. In essence, race, although a social construct,309 is not so
easily constructed by the individual. It is in this sense that we may view Alice's
victories at trial and on appeal as tragic personal losses. Although Alice was
able to defeat Leonard's suit for annulment within the courtroom, she suffered
a personal loss in terms of her own self-identification. Despite the fact that
Alice may have identified as white herself and that her marriage was at stake
and could be saved only by trying to prove her whiteness, Alice's own account
of who she was mattered none in the greater scheme of the trial and, more
importantly, in unwritten law. Assuming that the newspaper accounts and
rumors are true and Alice identified herself as a white person, then she lost,
through her attorney's choice of a trial strategy, the ability to define herself
racially, or, at the very least to declare her self-identified race to the public.
Both the legal and social notion of whiteness as a pure state of being that could

be tainted by just one drop of black blood marked Alice not just as unsuitable
for social recognition as a Rhinelander, but also as unsuitable for recognition as
a mere white person. Alice, like so many people of multiracial descent today,
resided and lived in a society that recognized only the dual world of white and
non-white, albeit with variations of non-whiteness. 310 Indeed, reports indicated
that the men who composed the jury did not view Alice as being fully Negro,
but rather as colored-the same distinction that her father had made with his

308. See Nadine Ehlers, Hidden in Plain Sight: Defying Juridical Racialization in
Rhinelander v. Rhinelander, 4 COMM. & CRITICAL/CULTURAL STUDS. 313, 318 (2004) ("While
legal actors (such as trial judges, attorneys, and witnesses) were evidently prepared to consider
that race might reside in the acts, behaviors, or manner of being of the subject-the
performance-it was an enactment that was seen to be the expression of the 'racial interiority' of
the individual.").

309. See Kristi L. Bowman, Note, The New Face of School Desegregation, 50 DUKE L. J.

1751, 1756 (2001) ("Race gains meaning through social practices that assign value based upon
skin color and other physiological characteristics."). Although Kristi Bowman wrote this paper as
a student, she is now a law professor at Michigan State University College of Law.

310. See Bowman, supra note 309, at 1755-56 (noting that public schools struggle with
how racially to classify multiracial students); Jennifer L. Rosato, "A Color of Their Own ":
Multiracial Children and the Family, 36 BRANDEIS J. FAM. L. 41, 41 (1998) ("[Biracial] children
face difficulties not just because they are a different color from their parents, but also because this
difference does not allow them to belong in a society characterized by monoracialism, bipolarism,
and hypo-descent."); Trina Grillo, Anti-Essentialism and Intersectionality: Tools to Dismantle the
Master's House, 10 BERKELEY WOMEN'S L.J. 16, 23 (1995) ("[W]e have no stable conventions
for describing multiracial persons, at least none that match what we perceive to be reality."); see
also RhinelanderJury Warned by Defense, N.Y. TIMES, Dec. 2, 1925, at 3 (referring to a comment
by Davis that Alice will "walk out of the court shunned by the colored race and shunned by the
white race").
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own identity.3 11 In other words, while there was a debate as to whether Alice
was a Negro versus a colored person, there was absolutely no debate as to
whether Alice was white. While the Rhinelander jurors were willing to
acknowledge a spectrum of race, the two ends of that spectrum had to be
solidly clear: pure white and pure black. And, the most important line of all was
even more amorphous: white and non-white.

To be clear, however, this recognition of Alice's powerlessness to define
herself racially is not a mourning of her inability to claim status as a white
person. After all, Alice, through her own self-definition, was not challenging
hierarchies of race, but rather reifying them by trying to rise higher within those
established and oppressive hierarchies through a form of passing. Nevertheless,
there is a certain sadness to her powerlessness to define herself, both publicly
and privately and to do so outside of societal expectations that would have
required her to give up any connection to her sister Emily; brother-in-law,
Robert; niece, Roberta; and father, George.

Most importantly, it is critical to note that significant harm exists in a
continued, societal belief, whether conscious or unconscious, of whiteness as so
pure and blackness as so tainted that one drop of blackness negates the
whiteness. 312 Today, despite the gains of the Civil Rights Movement, the power
behind the one-drop rule remains strong. For example, as late as 1985, a
Louisiana woman was denied her request to change the racial identification on
her birth certificate from black to white, despite the fact that she had lived her

313entire life believing that she was white and was only 3/32 black. As one
author explained in his article, even in 2005, the historical process of the
United States disallows biracial individuals, who may be just as much white as
they are black, to claim that they are white, while fully allowing them to assert
a black identity.314 As the author cleverly explained about the racial status of

311. At trial, Mrs. Jones testified that while her husband accepted being called "colored,"
he did not like being characterized as a Negro. See Court Record, supra note 2, at 895 (direct
examination of Elizabeth Jones). According to the reports, the white male jurors clearly identified
Alice as being colored as opposed to being Negro. The story goes, the other jurors worked hard to
convince Max Mendel-who initially saw no distinctions between "coloreds" and "Negroes"-to
change his initial vote that Leonard would not have married Alice had he known that she was a
"Negro." LEwIs & ARDIZZONE, supra note 2, at 223 (reporting the deliberations in a December 6,
1925 New York World article). Specifically, one juror argued the following to Mendel about the
composition of Negroes versus colored people: "Would a quart of clear water with a small glass of
whiskey added be called whiskey?" Id. at 224.

312. See Ehlers, supra note 308, at 316 (explaining that "'mixing' was imagined as that
which polluted 'pure whiteness' because it introduced foreign non-white 'blood,' a fluid of 'racial
essence' that was represented as a pathogen that both contaminated and degenerated the 'integrity
of whiteness"'); Robert Westley, First-Time Encounters: "Passing" Revisited and
Demystification as a Critical Practice, 18 YALE L. & POL'Y REV. 297, 311 (2000) ("Being white
was a matter of blood, just as being Black was the pollution of blood.").

313. See Jane Doe v. Louisiana, 479 So.2d 369, 371 (La. Ct. App. 1985).
314. See Amos N. Jones, Black Like Obama: What the Junior Illinois Senator's

Appearance on the National Scene Reveals About Race in America, and Where We Should Go
from Here, 31 T. MARSHALL L. REV. 79, 85 (2005).
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Senator and presidential hopeful Barack Obama, although "Obama[, who is
half-white and half-black,] can 6asily and without challenge say that he is
black, .. .[he cannot] stand before a national audience and declare without
ridicule that he is white." 31 5 Again, the harm is not in the fact that Obama
cannot claim whiteness, but rather in the accepted notion that whiteness is pure
and blackness is impure.

From Leonard's end, there is a different lesson to learn about race and
identity in our society. Unlike Alice, the annulment trial and its outcome did
not dictate who Leonard was racially, but rather who he racially was not
because of his transgressions. For Leonard, the trial was, regardless of his
intentions, the racial performance of his lifetime. As a result of marrying Alice,
Leonard had crossed an unthinkable, racial line, placing himself outside of
white society. 316 As Alice's attorney Davis suggested throughout the trial,
Leonard, who had every privilege that money could buy, had failed to perform
his identity as a white, upper-class male, not only by rejecting white norms and
privileges in his social interactions with some of Alice's family members but
also by actually enjoying and cherishing the company and intimate love of
Alice, a colored woman. 3 17 Thus, the only way that Leonard could have
returned to his status as white insider was by filing his annulment suit and
winning on the grounds of racial fraud-by proving that he was not at fault for
his social infraction. In fact, actions occurring after his loss at trial
demonstrated as much, showing that the only way to protect the lines between
the colored and white worlds was to "punish" Leonard for choosing to cross
such a boundary. For instance, Leonard was disinherited by his family 318 and,

315. See id. at 82; see also Ehlers, supra note 308, at 318 (noting that the one-drop rule or
rule of hypo-descent mandated "that only the 'purely white' could (re)produce progeny that could
claim white title").

316. See Ehlers, supra note 308, at 322 ("[Leonard] derogates from the performative
decrees of normative white masculinity, positioning himself as the agent through which whiteness
becomes vulnerable. Leonard poses a threat from within the very ranks of whiteness, rendering
him the aberrant 'internal other."') (emphasis in original).

317. See HARPER, supra note 1, at 138 ("[I]t is completely plausible that, had the couple
never married, their ongoing sexual relationship could have enjoyed such tacit sanction as was
stereotypically accorded wealthy white men's dalliances with working-class women of whatever
racial identity."); DuBois, supra note 297, at 112 ("[I]f Rhinelander had used this girl as a
concubine or prostitute, white America would have raised no word of protest. .... It is when he
legally and decently marries the girl that Hell breaks loose and literally tears the pair apart."); see
also Angela Onwuachi-Willig, Undercover Other, 94 CALIF. L. REV. 873, 898 n.129 (2006)
("True intimacy between Blacks and Whites-in particular, marriage-threatened prevailing
racial hierarchies by suggesting 'that the two parties were equal in status and social standing."');
Moran, supra note 55, at 19 ("If whites could share their emotional lives and economic fortunes
with blacks, how could blacks be anything less than full persons?"); cf PAUL R. SPICKARD, MIXED
BLOOD: INTERMARRIAGE AND ETHNIC IDENTITY IN TWENTIETH CENTURY AMERICA 244-45
(1989) (asserting that Whites were opposed to interracial sex during slavery, but "[m]arriage,
however, reflected an assumption that the two parties were social equals").

318. Nevada Divorce, supra note 37, at 31 (citing Leonard as stating that he had been
"disinherited by a letter from his family's attorney about a year ago"); see also Family Disinherits,
supra note 95, at 27.
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essentially, all of white society, and became a recluse outside of New York for
most of his limited life. Additionally, shortly after the jury verdict was

announced, Leonard, a member of one of New York's most elite families, was
removed from the New York Social Register, even though he previously had

been included before. 31 9 Even Alice had been listed for one year-that is,
before she was proved to be non-white. 320 These same consequences for
crossing racial lines of intimacy still occur today. As I described in my essay

Undercover Other, fear of these consequences causes many individuals in
interracial relationships to hide their relationship from loved ones and family

members, just as Leonard and Alice did at the beginning of their marriage. 321

For example, as one book reported, one white woman who had married a black
man during the 1970s had pretended to be single and childless to her family and
home community for nearly twenty years. 322 More recently, a white woman

reported the following about her life as one-half of an interracial couple on a
weblog for Diversity, Incorporated:

I am a white woman married to a black man for seven years.... I was
warned that life would be harder with a black man than it would be
with a white man, and this has proved true. I am discriminated against,
have lost jobs due to it, have been declined housing because of it. Life
may have been easier with a white man, but I would not be happier
with a white man. My husband and I have so much in common, race is
not an issue in our relationship. . . .whether you can be in an
interracial relationship depends on whether you're willing to take on
the world! 

323

Just as Leonard learned in the mid-1920s, this woman had learned and
continues to learn that Whites who choose to cross racial boundaries of
intimacy may be punished for such social infractions.

In addition to lessons from the Rhinelander case on the struggles in
personally defining one's racial identity (including as it relates to choosing a
partner), we also can draw messages from the case about the acceptability of
interracial love, marriage, and family within our society. In particular, we learn

about the hierarchies that exist among different types of interracial love in our
society, especially when such love involves a person who is white and a person
who is non-white. For example, if we closely examine the testimony of Miriam
Rich at the Rhinelander trial, we begin to understand the unique position that
black-white relationships have held and continue to hold within our society.
According to Miriam Rich, Alice once explained to her that Leonard "would

319. See Out of Social Register, N.Y. TIMES, Nov. 25, 1925, at 3.
320. See Mrs. L. Kip Rhinelander in Social Register, Despite Race Assertions in Husband's

Suit, N.Y. TIMES, Mar. 11, 1925, at 1.
321. See Onwuachi-Willig, supra note 317, at 904-05.
322. See id. at 905.
323. Aysha Hussain, Interracial Marriage: Our Readers Can't Stop Talking About It,

DIVERSITYINC, June 18, 2007, http://www.diversityinc.com/public/2003.cfm.
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rather have married an Indian than .. .a negress." 324 Regardless of whether
Miriam Rich's testimony about Alice is true, it reveals one fact that many
scholars, including Professors Kevin Johnson, Randall Kennedy, and Rachel
Moran, have repeatedly articulated: that, in our society, Blacks are uniquely
isolated in terms of interracial marriage when compared to other minority
groups, especially in terms of intermarriage to Whites. 325 Among racial and
ethnic minorities, Blacks have the lowest rate of intermarriage with Whites, 32 6

with differences in intermarriage of Blacks and other racial minorities being as
great as forty-eight percent in some instances. 327 As Professor Rachel Moran
has explained, "Not all races are equally able to mix in the marital melting pot.
...Americans are more likely to oppose intermarriage between blacks and
whites than other forms of intermarriage."' 328 Thus, at the same time that
Rhinelander shows us how interracial marriage itself stands at the edge of
acceptable love in our society, it also exposes the position of black-white
intermarriage at the very bottom of that edge. For Alice and Leonard, this
reality meant that their love had to overcome the greatest barrier of all in terms
of obstacles against miscegenation, a barrier that ultimately proved to be too
wide for them to cross.

Overall, Rhinelander teaches us about the low status of interracial
marriage through the tragic way that Alice and Leonard were tom apart by the
racial norms of intimacy in 1920s New York and through the racial norms
articulated by those involved within the Rhinelander case. Because of
unwritten rules about loving across racial lines of intimacy, both Leonard and
Alice lost the loves of their lives and, in many ways, a real life to live. 329

Leonard died early at the young age of 34, reportedly of a broken heart, and

324. See supra note 150 and accompanying text.
325. MORAN, supra note 50, at 165-66 ("While most Asian-Americans, Latinos, and Native

Americans now have at least a distant white relative through marriage, blacks are much less likely
to report a kinship relationship to any other group."); Randall Kennedy, How Are We Doing With
Loving?: Race, Law, and Intermarriage, 77 B. U. L. REV. 815, 819 (1997) ("The legacy of the
deep-seated animus toward African Americans in U.S. society inhibits whites from marrying
blacks. Anti-black sentiment, as well as residential and school segregation, makes it much less
likely that whites will interact socially with, much less marry, African Americans. Black/white
relationships still are taboo in some circles."); Kevin R. Johnson, Race in America: Strom
Thurmond's Daughter and the Enduring Taboo on Black/White Marriages, Jan. 4, 2004, at D5
("The legacy of the deep-seated animus toward African Americans in U.S. society inhibits whites
from marrying blacks. Anti-black sentiment, as well as residential and school segregation, makes
it much less likely that whites will interact socially with, much less marry, African Americans.
Black/white relationships still are taboo in some circles.").

326. MORAN, supra note 50, at 165-67, 174.
327. Kennedy, supra note 325, at 818 (noting that the intermarriage rate for Blacks with

Whites was approximately seven percent while the intermarriage rate for Japanese-Americans and
Chinese-Americans with Whites was fifty-five and forty percent, respectively).

328. MORAN, supra note 50, at 165.
329. Several years after the verdict, Alice brought a $500,000 lawsuit for alienation of

affections against Philip Rhinelander. See Philip Rhinelander Sued by Son's Wife, N.Y. TIMES,
July 14, 1929, at 10.
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with a single status. 330 Although Alice lived a long life into her late eighties,
she lived that life alone. She and Leonard never resided in the same quarters
again and divorced in Nevada several years later.331 Alice simply never
remarried or found another companion. 332

In a rare moment after the trial, Alice discussed her lost love with
newspaper journalists following her jury's verdict. The New York Times
reported the following colloquy between Alice and journalists:

"Do you still love your husband?" she [Alice] was asked.

She hesitated a long time, looking down at her hands in her lap, and
finally said slowly:

"I do and I don't."

"Would you go back to your husband?" she was asked.

She hesitated a moment and then said: "I can't answer that," and then
quickly added, "No."

"You two were very much in love, weren't you?"
"We was, yes," she said, making her first grammatical slip.
"It was a beautiful love affair," somebody said, and she answered quickly:

"It certainly was." 333

As Alice confirmed in this exchange with reporters, her "beautiful affair"
with Leonard simply "was." It ended with nothing more for either her or
Leonard personally. It destroyed the potential of their family and what could
have continued to be a beautiful affair or, to some even, a beautiful lie. 334

Finally, Rhinelander teaches us about the limited spaces that are available
in society for recognizing multiracial families. Like many multiracial families,
Alice's family, the Joneses, existed within an American landscape that had no
recognized place for them and their lives. Just as the one-drop rule was applied
to individuals, it was applied to the Jones family during and after the
Rhinelander saga. In other words, Elizabeth Jones's legal and social
classification as a white individual became "implicated by [the] brownness" of
her family members, 335 and the reality of her family's existence as one that

330. LEWIS & ARDIZZONE, supra note 2, at 247-48.
331. Seeid. at245.
332. See id. at 253, 259-60. Lewis and Ardizzone, however, proclaimed that Alice had the

last word on her marriage to Leonard when she had herself buried under a gravestone marked
"Alice J. Rhinelander."

333. Rhinelander Loses, supra note 4, at 1.
334. Id. Politically, however, their marriage would inspire State Senator J. Griswold Webb

to consider "introduc[ing] ... a bill designed to prevent the marriages of whites and negroes" and
to "make such marriages felonies"--that is, just in case the unwritten rules of love were still
unclear to New York citizens. Intercolor Marriage Ban, N.Y. TIMES, Feb. 27, 1926, at 2. In other
words, the mere existence of Alice and Leonard's marriage would serve as fodder for efforts to
legally inscribe barriers to interracial relationships in their most intimate form-marriage. See id.

335. Heidi W. Durrow, Mothering Across the Color Line: White Women, "Black" Babies,
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lived between two worlds, one white and one black, was erased. It had no place
in 1920s New York society, and it placed them nowhere within the spectrum of
acceptable American families. Today, this sense of family as defined by race
persists. The lesson is so clear that even young children understand it. Just ask
my husband, who is white and who is often asked as he drops off or picks up
our children, who are racially mixed, black and white children, "why he does
not match., 336 Or ask my daughter, who even at age four certainly understood
the different types of families that could exist, but also recognized that society
created no real place for her own family, often declaring that she wanted to
paint her daddy "brown like Davey's dad. '337 As Heidi Durrow has explained
about the continuing "spaceless-ness" of interracial families in our society,
"[w]hen race acts as the primary kinship identifier, the reality of [the
multiracial] family dissolves." 338 It is important that we continue to explore and
study cases like Rhinelander case, which serve as a stark reminder of this
dissolving multiracial family, and our need to create spaces for it.

CONCLUSION

In this Essay, I analyzed the outcome in Rhinelander as not just a victory
for Alice, but also as a form of punishment for Leonard. Specifically, I argued
that the jury may have been punishing Leonard, and ultimately his never-to-be-
had family with Alice, for his failure to perform his racial, gender, and class
identities as expected and that, in so doing, the jury exposed the absence of
spaces which exist, even today, for families and lovers that fit outside societal
boundaries of race and intimacy. It is for this reason that I believe that it is
important that we continue to examine the Rhinelander case and other similar
cases in our analysis of law and American families. As a general matter, we
need to explore and re-examine how we define and construct the notion of
family, especially as households increasingly become more and more
multiracial.

7 YALE J.L. & FEMINISM 227, 234 (1995).
336. MORAN, supra note 50, at 155. Professor Rachel Moran explained:
The segregation of intimate life bounds a child's sense of racial possibilities. At a
remarkably early age, children in same-race families sense that interracial marriages are
not just unusual but undesirable. These children say that "mommies and daddies should
be the same color" and "if they're different colors, then everybody would laugh at you."
Id.
337. Id. ("Although children in interracial marriages seem comfortable with racial

differences, they often struggle to find their place in a world that presumes that families are
racially segregated.").

338. Id. at 232.
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