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ABSTRACT 

In the last 40 years, the People’s Republic of China (China) has emerged as 
an important exporter and importer of capital. This transformation has also been 
characterized by a parallel evolution of China’s international investment law 
policy. China’s international investment agreements (IIAs) have thus been at the 
center of international economic legal scholarship. Notwithstanding, gaps exist 
in the current literature. Notably, one of these gaps is the implications that 
China’s existing IIA framework might have on China’s endeavor to strengthen 
its transnational economic partnerships. Tensions and legal loopholes, which are 
central to these implications, emerge from, on the one hand, China’s unabating 
protection of its sovereignty over economic related activities, and, on the other 
hand, the interests of Chinese nationals investing abroad. This article examines 
this key issue against the background of recent investment arbitral jurisprudence, 
legal uncertainty of the Belt and Road Initiative, and existing Chinese IIAs. 
Combining qualitative and quantitative analysis, this article distills some of the 
key concerns for updating China’s current expanse of investment agreements. 
The authors show that the transformation of China’s IIA practice in the next 
decade shall be largely determined by an increase in investor-state disputes and 
global events. The core of this transformation, with the most profound 
implications for foreign investors and China, are pre-establishment national 
treatment and investor-state dispute settlement clauses. These remain central to 
the consolidation of China’s position as an important actor in the current global 
regime of economic interdependence. 
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INTRODUCTION 

China’s economic growth in the last forty years has been unmatched 
globally.  Parallel to this growth, China has signed a record number of 
international investment agreements (IIAs)  and is transforming from a principal 
capital importer to a net exporter of capital.  Based on these developments, the 
key inquiry that emerges then, is whether China’s international treaty practice 
complements its shift towards outward foreign direct investment (OFDI) 
promotion.  And relatedly, whether OFDI is shaping the development of China’s 
international investment law.  IIAs are treaties signed by states to encourage, 
promote and protect capital investment flows.  Although China’s IIA practice 
has been examined extensively in legal literature, most studies conflate China’s 

1.  See WORLD BANK & DEVELOPMENT RESEARCH CENTER OF THE STATE COUNCIL, CHINA 2030: 
BUILDING A MODERN, HARMONIOUS, AND CREATIVE SOCIETY, 79-80 (2013). In 1980, China was 
considered one the poorest countries in the world. However, in the last 40 years China has become the 
world’s second largest economy right behind the United States of America (USA). References to China 
in this article do not include Hong Kong Special Administrative Region (SAR), Macau SAR and Taiwan. 

2.  Cohen Tyler & David Schneiderman, The Political Economy of Chinese Bilateral Investment 
Treaty Policy, 5 CHIN. J. INT. L. 110, 110-11 (2017).  

3.  See ANDREW PAUL NEWCOMBE & LLUÍS PARADELL, LAW AND PRACTICE OF INVESTMENT 

TREATIES: STANDARDS OF TREATMENT 1 (2009). In this article, “net capital exporter” means that a state’s 
overseas investment exceeds its inward foreign investment. FDI inflows are the “gross investments and 
divestments by non-residents” in a given economy. See OECD BENCHMARK DEFINITION OF FOREIGN 
DIRECT INVESTMENT 88 (4th ed. 2008). FDI outflows are the “gross investments and divestments by 
residents” of one economy into other economies. Id.  

4.  Inward foreign direct investment (IFDI) remains critical to the Chinese economy and Chinese 
IIAs. However, by focusing on OFDI as distinct from IFDI, our intention is to show how this difference 
informs negotiation of IIA clauses. See Michael J. Enright, China’s Inward Investment: Approach and 
Impact, in CHINA’S INTERNATIONAL INVESTMENT STRATEGY: BILATERAL, REGIONAL, AND GLOBAL LAW 
AND POLICY 23 (Julien Chaisse ed., 2019) (“[There are] contradictory trends toward developing what 
appears to be a more liberal legal environment for IFDI combined with highly publicized examples of 
pushback against FIEs in China”).  

5.  In the wake of backlash against globalization and the rise of nationalism in many Western states 
against international law, there are expectations that China will play a more important role in shaping 
international law. See Valentina Vadi, Converging Divergences: The Rise of Chinese Outward Foreign 
Investment and its Implications for International (Investment) Law, in YEARBOOK ON INT’L INVESTMENT 
L. & POL. 2011-2012, at 706 (2013); Simon Chesterman, Asia’s Ambivalence about International Law 
and Institutions: Past, Present and Futures, 27 EUR. J. INT’L L. 945, 966 (2016); ANTHEA ROBERTS, IS 
INTERNATIONAL LAW INTERNATIONAL? 288 (2017); Karl P. Sauvant, China Moves the G20 Toward an 
International Investment Framework and Investment Facilitation, in CHINA’S THREE-PRONG 
INVESTMENT STRATEGY: BILATERAL, REGIONAL, AND GLOBAL TRACKS 1-5 (Julien Chaisse ed., 2019); 
ONUMA YASUAKI, INTERNATIONAL LAW IN A TRANSCIVILIZATIONAL WORLD 5 (2017) (arguing that it 
will take decades or even centuries for China to emerge as a dominant actor). 

6.  IIAs reflect this purpose in their preambles. See NEWCOMBE & PARADELL, supra note 3, at 126. 



inward and outward FDI.  In this article, we draw attention to the importance of 
this distinction based on China’s unique transnational investment framework.  
Specifically, this paper focuses on China’s OFDI, by building on existing 
economic studies of China’s outbound investment, distilling salient features of 
China’s growing IIA network, and examining recent investment arbitral awards.  
Against a background of rapid growth in privately owned OFDI and an increase 
in the role of state-owned enterprises (SOEs), we examine the practical 
significance of Chinese IIAs.  

Originally, developed capital-exporting states originally advocated for IIAs 
in order to promote and safeguard investments of their nationals.  On the other 
hand, capital-importing nations desired to encourage inward investment by 
providing foreign investors with an even playing field between developing and 
developed countries.  In other words, although IIAs were originally drafted as 
mutually beneficial agreements, in practice, they may serve different means for 
capital-importing and capital-exporting states.  Interests of host states, home 
states, and foreign investors may, therefore, remain antithetical.  To a certain 
extent, globalization has led to an evanescence of hegemony and strict 
distinctions between developed and developing countries.  China is the best 
example of these changing dynamics.  As we shall show, China faces great 

7.  Two notable articles which examine the distinctiveness of OFDI are: Cai Congyan, Outward 
Foreign Direct Investment Protection and the Effectiveness of Chinese BIT Practice, 7 J. WORLD INV. & 
TRADE 621, 621 (2006); see generally Karl P. Sauvant & Michael D. Nolan, China’s Outward Foreign 
Direct Investment and International Investment Law, 18 J. INT’L ECON. L. 893 (2015). 

8.  China is a good example of ‘transnational investment law’ characterized by an interweave of 
national law, interstate law and regional law, and with state and non-state actors. For an early description 
of transnational investment law, see George Winthrop Haight, The Development of Transnational 
Investment Law Trough International Organizations, in PRIVATE INVESTORS ABROAD: STRUCTURES AND 
SAFEGUARDS 99 (Virginia Shook Cameron ed., 1966). See also GUIGUO WANG, INTERNATIONAL 

INVESTMENT LAW: A CHINESE PERSPECTIVE 16 (2015). 
9.  The most influential studies on Chinese OFDI are economic studies which focus on the dynamics, 

determinants and implications of Chinese OFDI. See generally, Randall Morck et al., Perspectives on 
China’s Outward Foreign Direct Investment, 39 J. INT’L BUS. STUD. 337 (2008). 

10.  See generally Karl P. Sauvant & Michael D. Nolan, Reactions to China’s Cross-border 
Investment and International Investment Law, in MANAGING CULTURE AND INTERSPACE IN CROSS-
BORDER INVESTMENTS 98 (Martina Fuchs et al. eds., 2017). 

11.  Alex Mills, The Public-Private Dualities of International Investment Law and Arbitration, in 
EVOLUTION IN INVESTMENT TREATY LAW AND ARBITRATION 97, 105, 112 (Chester Brown & Kate Miles 
eds., 2011). 

12.  See JOSÉ ENRIQUE ALVAREZ, THE PUBLIC INTERNATIONAL LAW REGIME GOVERNING 
INTERNATIONAL INVESTMENT 85 (2011). 

13.  See WANG, supra note 8, at 1-3.  
14.  Julien Chaisse, The Shifting Tectonics of International Investment Law-Structure and Dynamics 

of Rules and Arbitration on Foreign Investment in the Asia-Pacific Region, 47 GEO. WASH. INT’L L. REV. 
563, 565 (2015). 

15.  STEPHAN W. SCHILL, THE MULTILATERALIZATION OF INTERNATIONAL INVESTMENT LAW 371 
(2009). 

16.  Karl P. Sauvant, Emerging Markets and the International Investment Law and Policy Regime, 
in ROBERT GROSSE & KLAUS MEYER, THE OXFORD HANDBOOK OF MANAGEMENT IN EMERGING 
MARKETS (forthcoming 2019), https://ssrn.com/abstract=3150176. Ross P. Buckley, The Rise of China 
and its Impact on International Economic Governance, in SHIFTING GLOBAL POWERS AND 



difficulties in breaking free from its developing-country status in its policy 
considerations. For all intents and purposes, it remains an emerging economy. 

In 2015, for the first time, China’s outward direct investment flows reached 
US $145.67 billion,  exceeding inward FDI which stood at $135.6 billion.  
However, two years later, in 2017, OFDI flows from China were down to $124.6 
billion for the first time in 15 years.  Notwithstanding, China remains the 
second-largest FDI host economy and the second-largest home economy with an 
FDI outflow of $183 billion.  These statistics elucidate the importance of our 
inquiry. China’s policies continue to reflect its view that OFDI is increasingly 
crucial to its quest for sustainable and long-term economic growth.  

State-driven policies aimed at encouraging Chinese firms to invest abroad 
might be responsible for this remarkable increase in outward foreign 
investment.  Central to China’s unparalleled growth is state regulation of 
transnational economic partnerships.  A wide IIA network, accession to the 
World Trade Organization (WTO) in 2001, as well as successive political-
economic policies, have led to China’s emergence as a key actor in the 
international economic law regime.  Over the last three decades, China’s 
economic policy has undergone significant shifts characterized by changes in its 
IIA regime.  These massive shifts, based on a policy of embracing a socialist 
market economy, continue to shape China’s governance of transnational 
economic activities.  It is, however, difficult to determine if China’s IIA policy 
is in the best interests of its outward-bound investors. 

For China’s outward foreign investors, IIAs are very important. Investment 
treaties may provide Chinese investors with legal security in risk-prone 

INTERNATIONAL LAW: CHALLENGES AND OPPORTUNITIES 55-57 (Rowena Maguire, Bridget Lewis, & 
Charles Sampford, eds., 2013). 

17.  All subsequent monetary references in this article are in the US dollar. 
18.  UNCTAD, WORLD INVESTMENT REPORT, SPECIAL ECONOMIC ZONES 213 (2019). 
19.  UNCTAD, WORLD INVESTMENT REPORT, INVESTMENT AND NEW INDUSTRIAL POLICIES 185 

(2018). 
20.  UNCTAD, WORLD INVESTMENT REPORT, INVESTMENT AND THE DIGITAL ECONOMY 15 (2017). 
21.  See MOFCOM DEPARTMENT OF OUTWARD INVESTMENT AND ECONOMIC COOPERATION, 

Comments on China’s Outward Investment and Cooperation in 2018 (Jan. 17, 2019), 
http://english.mofcom.gov.cn/article/newsrelease/policyreleasing/201901/20190102829745.shtml. See 
also, MOFCOM DEPARTMENT OF OUTWARD INVESTMENT AND ECONOMIC COOPERATION, Comments on 
China’s Outward Investment and Cooperation in January-September 2019 (Oct. 17, 2019), 
http://english.mofcom.gov.cn/article/newsrelease/policyreleasing/201910/20191002906326.shtml. 

22.  CHANGHONG PEI & WEN ZHENG, CHINA’S OUTBOUND FOREIGN DIRECT INVESTMENT 
PROMOTION SYSTEM 104 (2015). 

23.  Pasha L. Hsieh, China’s Development of International Economic Law and WTO Legal Capacity 
Building, 13 J. INT’L ECON. L. 997, 1005 (2010). 

24.  WENHUA SHAN, THE LEGAL FRAMEWORK OF EU-CHINA INVESTMENT RELATIONS: A CRITICAL 
APPRAISAL 509 (2005). 

25.  Tyler & Schneiderman, supra note 2, at 111.  
26.  Jürgen Kurtz, The WTO and International Investment Law: Converging Systems 59-60 (2015). 



jurisdictions.  Treaties that guarantee against unfair discrimination and unlawful 
expropriation are very important in host states with weak legal systems.  
Intrinsic to these guarantees is investment arbitration, which provides a neutral 
dispute resolution mechanism for enforcing IIA obligations. Thus, it is important 
that China’s IIAs maintain a fair balance between China’s sovereignty and the 
protection of its foreign investors.  Until 2007, there were no publicly known 
Chinese IIA based investor–state dispute settlement (ISDS) cases.  However, in 
the last ten years, nine disputes have emerged, and there are indications that more 
disputes will occur.  These nine disputes provide some insight into the role of 
IIAs in safeguarding the distinct challenges of Chinese overseas investments. 

Against the foregoing background, this article examines the inadequacy of 
China’s IIAs using qualitative analysis of China’s IIAs and international 
investment arbitration. We argue that distinct trends of China’s OFDI necessitate 
a strategic renegotiation of existing IIAs. Part I examines the distinct trends of 
China’s OFDI. In Part II, we provide a general overview of China’s IIA practice. 
Parts III and IV focus on the key features of Sino-foreign IIAs and their 
importance for China’s outbound investors. These sections examine the scope of 
Sino-foreign IIAs and the inherent rights of investors under these IIAs. Part V 
discusses challenges faced by investors seeking to enforce their IIA rights 
through international arbitration decisions. Lastly, in Part VI, we examine the 

27.  Karl P. Sauvant & Michael D. Nolan, China’s Outward Foreign Direct Investment and 
International Investment Law, 18 J. INT’L ECON. L. 897, 897 (2015). 

28.  Susan Rose-Ackerman & Jennifer Tobin, Foreign Direct Investment and the Business 
Environment in Developing Countries: The Impact of Bilateral Investment Treaties 6 (Yale Law & 
Economics Research Paper No. 293, 2005), https://ssrn.com/abstract=557121. 

29.  See, e.g., Agreement Concerning the Promotion and Reciprocal Protection of Investments, 
China-Tanz., preamble, Mar. 24, 2013 [hereinafter “China-Tanzania BIT”] (providing for respect of 
economic sovereignty). See also An Chen, Should the Four Great Safeguards in Sino-Foreign BITs be 
Hastily Dismantled - Comments on Provisions Concerning Dispute Settlement in Model US and Canadian 
BITs, 7 J. WORLD INV. & TRADE 899, 932 (2006) (arguing that “[o]n the contrary, based upon the current 
national situation of China and having the whole world in view, China obviously needs to enhance its 
awareness of risks, keep conscious, and vigilant in peacetime, insist on the legitimate and reasonable 
authorizations of the relevant international conventions, be good at controlling the four great safeguards, 
go toward the fair benefits and avoid the unfair harm, and endeavor to keep a proper and comprehensive 
balance between the protection of legitimate rights and interests of foreign investors and the sovereignty 
of China”). 

30.  These ISDS cases will be examined in Section V of this article. 
31.  Julien Chaisse & Rahul Donde, The State of Investor-State Arbitration: A Reality Check of the 

Issues, Trends and Directions in Asia-Pacific, 51 INT’L LAW. 47, 47, 54 (2018). This number does not 
include disputes between parties from China’s Special Administrative Regions in Hong Kong, Macao and 
the Republic of China (ROC) and third-party states. Publicly known contract-based investor-state disputes 
administered by ICSID involving investors with Hong Kong nationality include: Standard Chartered Bank 
(Hong Kong) Limited v. Tanzania Electric Supply Company Limited, ICSID Case No. ARB/10/20 and 
Southern Pacific Properties (Middle East) Limited v. Egypt, ICSID Case No. ARB/84/3 ¶ 1, 13. In 2017, 
a PCA arbitral tribunal gave a final award in the dispute between Hong Kong based Philip Morris Asia 
Limited and Australia (Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA 
Case No. 2012-12, 8 Jul. 2017, Final Award ¶ 108). Also, in 2017, the first publicly known investment 
treaty-based claim was filed against ROC by a Singaporean investor under the Agreement between 
Singapore and the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu on Economic 
Partnership–Surfeit Harvest Investment Holding Pte Ltd v. Republic of China (Taiwan), PCA. 



importance of investment agreements for Chinese investors in the broader 
context of China’s global economic reform efforts. 

A. CHINA’S OUTWARD FOREIGN INVESTMENT STRATEGY 

China’s National Development and Reform Commission (NDRC) defines 
companies that engage in “overseas investment” as indirectly or directly owned 
enterprises that obtain overseas ownership, control, management rights and other 
related rights and interests by “contributing assets or rights and interests, 
providing financing or security, or any other means.”  As a category of cross-
border FDI, there is evidence that OFDI contributes to contribution to capital 
accumulation and economic development.  China has been at the forefront of 
OFDI stocks and has become the main driver of developing country OFDI.  This 
section highlights key characteristics of Chinese OFDI, identifying some of the 
legal drivers and implications of steady upward OFDI. 

The average annual outward FDI flows of China grew from $0.4 billion in 
the 1980s to $2.3 billion in the 1990s.  By 2010, China’s FDI outflows had 
reached an all-time high of $68.81 billion.  According to UNCTAD, China is 
the largest developing economy FDI recipient and second-largest recipient of 
FDI.  In 2018, inflows to China increased by 4 percent, reaching an all-time 
high of $139 billion – over 10 percent of the world’s total.  It is expected that 
China’s FDI outflows will continue to increase and that, by 2030, China will 
become the world’s largest investor home state.  This prominent role of OFDI 
has not occurred by accident. 

32.  Enterprise Overseas Investment Management Measures Order No. 11 of the National 
Development and Reform Commission of the People’s Republic of China, signed on 12 Dec. 2017, entered 
into force on March 1, 2018, art 2. This definition of OFDI is consistent with the OECD’s definition which 
is a benchmark definition. The World Bank defines OFDI as “assets and liabilities transferred between 
resident direct investors and their direct investment enterprises. It also covers transfers of assets and 
liabilities between resident and nonresident fellow enterprises, if the ultimate controlling parent is 
resident.” WORLD BANK, What is the difference between Foreign Direct Investment (FDI) net inflows and 
net outflows?, DATA HELP DESK (last visited Jan. 26, 2020), 
https://datahelpdesk.worldbank.org/knowledgebase/articles/114954-what-is-the-difference-between-
foreign-direct-inve. 

33.  FDI is a category of investment associated with residents in one economy having control or a 
significant degree of influence on the management of enterprises that reside in another economy. See Jan 
Knoerich, Has Outward Foreign Direct Investment Contributed to the Development of the Chinese 
Economy?, 23 TRANSNAT’L CORP. 1, 13 (2017). 

34.  Jose Ramon Perea & Matthew Stephenson, Outward FDI from Developing Countries, in WORLD 
BANK GLOBAL INVESTMENT COMPETITIVENESS REPORT 2017/2018, 101, 110 (2017). 

35.  UNCTAD, E-Brief China: An Emerging FDI Outward Investor 1 (Dec. 4, 2003), 
https://unctad.org/sections/dite_fdistat/docs/china_ebrief_en.pdf. See also Peter J. Buckley et al., Historic 
and Emergent Trends in Chinese Outward Direct Investment, 48 MGMT. INT’L REV. 715, 715-48 (2008). 

36.  2010 Statistical Bulletin of China’s Outward Foreign Direct Investment 79 (Sept. 16, 2011), 
http://images.mofcom.gov.cn/hzs/accessory/201109/1316069658609.pdf. 

37.  UNCTAD, supra note 18, at 3-4. 
38.  Id. at 45. 
39.  Angang Hu et al., China’s Role in the Rising of the South: Vision for 2030, 45 IDS BULL. 1, 10 

(2014). 



Successive government policies have driven China’s OFDI strategy.  In 
2000, China launched the Going Out Policy to encourage Chinese enterprises to 
invest abroad.  Other policies include the Five-year plans,  manufacturing 25, 
Internet Plus, Go West, and Go Global.  The Belt and Road Initiative (BRI) 
unveiled by President Xi Jinping in 2013, is China’s largest external economic, 
foreign, and political policy.  The ambitious BRI initiative has multiple goals: 
internationalizing the Chinese Yuan, re-balancing foreign currency reserves, 
reducing excess production capacities in China, and developing China’s Western 
provinces.  Existing and new international economic relationships are central to 
this initiative. Although it is too early to determine the legal framework for the 
BRI initiative, it is clear that China’s existing diverse IIA network will play a 
central function in connecting China with its economic partners along the silk 
and maritime road.  Other recent developments regarding China’s OFDI policy 
include the National Development and Reform Commission’s periodical 
regulations governing the verification of OFDI.  The 2017 Guiding Opinions on 

40.  Congyan, supra note 7, at 626. Scholars have divided Chinese OFDI policy making into stages: 
the stage of “Positive Regulation, Effective Opening” before 1998; and the stage of “Positive Opening, 
Effective Regulation” after 1998. Chen and Sauvant divide Chinese OFDI policy into four phases marked 
by shifts from restrictive, to liberalized to encouraging. See Karl P. Sauvant et al., China’s Outward 
Foreign Direct Investment: Salient Features, Drivers and Its Institutional Framework (Jul. 25, 2013), 
https://ssrn.com/abstract=3217852. 

41.  See Sauvant & Nolan, supra note 7, at 896 n.23. For a history of OFDI trends, see Hui Yao Wang 
& Lu Miao, China’s Outward Investment Trends and Challenges in the Globalization of Chinese 
Enterprises, in CHINA’S INTERNATIONAL INVESTMENT STRATEGY: BILATERAL, REGIONAL, AND GLOBAL 
LAW AND POLICY 46 (Julien Chaisse ed., 2019). Generally, scholarship recognizes the launch of the Going 
Out Policy as the official start of more liberalized attitudes towards Chinese OFDI. 

42.  THE 13TH FIVE-YEAR PLAN FOR ECONOMIC AND SOCIAL DEVELOPMENT OF THE PEOPLE’S 

REPUBLIC OF CHINA, Sec. 5 (2016–2020), 
http://en.ndrc.gov.cn/newsrelease/201612/P020161207645765233498.pdf (“We will improve outbound 
foreign investment planning as well as planning systems for such investment in key areas, regions, and 
countries. We will facilitate outbound investment by improving the regulation system which is based 
primarily on registration and requires approvals in only a small number of cases and by refining policies 
for outbound investment promotion and better service provision. We will promote outbound investment 
by individuals and improve the accredited domestic individual investors system. We will establish an 
auditing system for overseas investment by SOEs or using state capital, and improve performance 
assessment and accountability systems for such overseas operations”). 

43.  Enright, supra note 4, at 28. 
44.  See Yamei, Full Text of President Xi’s Speech at Opening of Belt and Road Forum, XINHUA 

(Beijing) (May 14, 2017), http://www.xinhuanet.com/english/2017-05/14/c_136282982.htm (discussing 
the BRI’s implementation and relation to foreign and economic policy). 

45.  Julien Chaisse & Mitsuo Matsushita, China’s ‘Belt and Road’ Initiative: Mapping the World 
Trade Normative and Strategic Implications, 52 J. WORLD TRADE 163, 169 (2018). 

46.  See Jun He, ‘One Belt, One Road’: China’s New Strategy and Its Impact on FDI, in ASIA’S 

CHANGING INTERNATIONAL INVESTMENT REGIME 163, 173 (Julien Chaisse et al. eds., 2017). 
47.  NATIONAL DEVELOPMENT AND REFORM COMMISSION (NDRC) PEOPLE’S REPUBLIC OF CHINA, 

MAIN FUNCTIONS OF THE NDRC, http://en.ndrc.gov.cn/mfndrc/ (The National Development and Reform 
Commission is a governmental agency of the State Council, with broad administrative and planning 
control over the Chinese economy. Its functions include: approving, authorizing, and reviewing key 
investment projects for overseas resource development, and investment projects utilizing large amounts 
of foreign exchange to guide private investment; studying and putting forward strategies and plans for 
foreign capital utilization and overseas investment, as well as targets and policies concerning aggregate 
balance and structural optimization. The Department of Foreign Capital and Overseas Investment is 



Further Regulating the Direction of Overseas Investments and 2018 Interim 
Measures for the Reporting of Outbound Investments Subject to Record-filing 
are the most recent administrative rules.  

China’s FDI is marked by three distinct characteristics and trends: (1) an 
increase of privately owned enterprises, (2) a worldwide presence with a focus 
in emerging economies, and (3) presence in several industries.  First, private 
enterprises currently surpass public OFDI. However, in 2018, three new Chinese 
state-owned multinational enterprises (SO-MNEs) –ChemChina, State Grid of 
China, and China Minmetals – made the UNCTAD’s top 100 MNEs ranking for 
the first time. Top SO-MNEs include five from China.  As we shall show, the 
prominent role of SOEs may create uncertainties regarding their status as non-
state claimants under IIAs. 

Second, although Chinese OFDI is present in almost all countries, there is a 
shift of focus towards countries along the BRI. Seven of the top 15 Research & 
Development (R&D) investors from emerging economies are Chinese 
multinational enterprises.  More than 75 of the UNCTAD top 100 MNEs from 
developing and transition economies today are from Asia, and a majority of these 
companies are based in China.  Moreover, China is the fifth-largest source of 
FDI in Africa. Between 2013 and 2017, the stock of China’s FDI in Africa 
increased by more than 50 percent.  In Asia, China is the largest source of OFDI, 
with total investments amounting to $1119 billion.  China’s FDI stock in least 
developed countries (LDCs) almost doubled from 2013 to 2017.  In 2017, more 
than 45 percent of FDIs from China to LDCs were held in three ASEAN 
economies: the Lao People’s Democratic Republic ($6.7 billion in 2017), 
Myanmar ($5.5 billion) and Cambodia ($5.4 billion).  China is also the largest 
investor in small and developing island states.  Chinese investors are present in 
LLDCs across all continents, especially in natural-resource-rich economies.  
For Chinese investors, the legal risks of investing abroad in what are considered 
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risk prone business climates, may include the uncertainties of China’s IIAs. 
Despite the overall decline in China’s OFDI in 2018, Chinese investment in 
ASEAN countries continued to increase.  

Third, the Chinese OFDI can be found in several strategic sectors like leasing 
and the commercial service industry, manufacturing industry, wholesale and 
retail industry, and mining industry.  Investment in non-financial industries 
increased by 8.9 percent to $16 billion (about 13 percent of China’s total outward 
FDI).  

Outward investment from China is expected to stabilize or increase slightly, 
based on the growth in announced greenfield investment projects and the more 
than $20 billion worth of M&A deals awaiting approval in Europe at the 
beginning of 2019.  Bilateral cooperation under the Belt and Road Initiative is 
expected to continue to encourage outward FDI along the routes, particularly in 
infrastructure.  Investment projects worth over $64 billion were agreed upon in 
the second Belt and Road Forum for International Cooperation held in China in 
2019.  

Recent declines in Chinese OFDI outflows have largely been due to policies 
introduced to restrict investment in real estate, entertainment and sports clubs.  
Additionally, UNCTAD notes that tightened foreign exchange controls, 
investment policy uncertainties, and tightened investment screening regulations 
have had an effect on OFDI to the United States and to the European Union.  
Notwithstanding, promotion and protection of OFDI remains a top priority. To 
promote outward foreign investment, China’s Ministry of Commerce 
(MOFCOM) maintains that IIAs “create a stable and transparent external 
environment,” which “actively eliminate obstacles for enterprises to invest 
abroad, assist in solving difficulties and safeguarding the legitimate rights and 
interests of enterprises.”  In the context of reporting of outbound investments, 
MOFCOM highlighted speeding up IIA negotiations as a key component for 
supporting and promoting outbound investments. These statements show that 
China recognizes the importance of IIAs as a strategy for promoting OFDI. The 
rise of Chinese investment in developing economies,  the rapid growth in 

59.  Id. at 45. 
60.  See Wang & Miao, supra note 41, at 46. 
61.  Id. at 45. 
62.  Id. at 47. 
63.  Id. at 43. 
64.  Id. at 47. 
65.  Id. at 45. 
66.  Id. at 46. 
67.  Interpretations of the Interim Measures for the Reporting of Outbound Investments Subject to 

Record-filing or Approval by the Head of Outward Investment and Economic Cooperation of the Ministry 
of Commerce 8 (Jan. 26, 2018), 
http://english.mofcom.gov.cn/article/newsrelease/policyreleasing/201802/20180202706980.shtml. 

68.  UNCTAD, supra note 18, at 43, 147. 



outward privately-owned FDI, and the dominant role of state-owned enterprises 
(SOEs)  are some of the most important trends in the global investment 
landscape. 

B. CHINA’S IIA PRACTICE 

A. General 

Determining the exact driving factors behind China’s IIA policy may be a 
difficult endeavor. It is clear that China aims to ensure that overseas investors 
are well safeguarded, while, at the same time, preserving its regulatory 
independence.  China also seeks to harmonize its international obligations and 
internal reforms with the creation of a domestic market to create a conducive 
business environment.  It is not surprising that China has the highest number of 
signed bilateral international treaties (BITs) due to its multiple economic 
interests.  These outbound economic interests have been driven by: the desire 
to support exports, expand market presence and acquire foreign skills, establish 
local distribution networks, build international brands, and access advanced 
technologies, as well as the need to access natural resources.  However, these 
diverse interests sometimes conflict with China’s policy to safeguard its 
sovereignty over economic activities.  Traditionally, protecting Chinese 
sovereignty entailed limiting its international obligations in IIAs through 
reservations and restrictive market access for foreign investors.  However, with 
increased economic activity, China is increasingly forced to relax its traditional 
policies protecting its sovereignty. This section provides an overview of Chinese 
IIAs in numbers and divides them into four generations which coincide with 
parallel evolution of Chinese OFDI policy. 

China’s IIA practice has been at the center of international economic law 
discourse.  Notably, unlike other developing countries, China has engaged, to a 
limited extent, in deliberate investment treaty negotiations with Chinese Model 
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BITs, which guide final agreements. Although there are important variations 
and compromises in the textual formulations of its signed IIAs, notable trends 
and patterns emerge.  There are three Model China BITs and a fourth draft 
Model BIT.  Notably, China’s BIT practice has been criticized for not following 
its BIT model and showing little consistency, hindering China’s power to set 
global standards.  These four treaty models are distinguishable from 
classification of China’s BITs into four generations. Although there is evidence 
that the ISDS and national treatment clauses of these agreements are consistent 
within each generation of BITs,  the differences between the generations have 
far reaching effects on the rights of China’s outbound investors. Paradoxically, 
the growth of state-owned economic entities makes the consistency and strength 
of China’s BITs more important for China since BITs will now impact the 
Republic’s economy, not just the interests of private investors.  

As previously noted, Chinese IIAs have been categorized by scholars into 
three main generations  and more recently into an emerging fourth generation.  
It is expected that the fourth generation of Chinese IIAs will adopt a more 
balanced paradigm aimed at enhancing investment protection and defending 
regulatory sovereignty.  This represents a shift from a restrictive traditional 
European model to a more balanced, NAFTA-based approach, characteristic of 
a capital exporting economy.  Scholarship has emphasized China’s evolving IIA 
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practice and the role of economic commitments in crystallizing these NAFTA-
based norms.  China’s evolving IIA practice has also been at the center of party 
arguments in recent disputes.  Importantly, China’s next generations of IIAs 
will reflect its shift of focus towards OFDI.  This paper highlights some of the 
critical issues for updating China’s IIA network in line with its OFDI drive. 

Criticism of China’s treaty practice has come from both within and outside 
its borders.  Traditionally, criticism of IIAs has focused on two major themes. 
First, IIAs are perceived as tools of economic expansion imposed on developing 
states.  Second, there are perceptions that investor interests are placed above 
public policy interests like labor, human rights and environmental protection.  
Beyond these two criticisms, which are based on negotiating power dynamics 
and overriding public interests, criticism of China’s IIAs has started focusing 
instead on how these IIAs protect China’s interests.  Chinese scholars have, for 
a large part, cautioned against unqualified embrace of international norms, 
suggesting that China adopt two different models of investment agreements for 
capital-exporting and capital-importing countries.  On the other hand, some 
Chinese scholars have rejected this two-model approach, describing it as “a 
morally indecent but also practically problematic” proposal.  This tension 
between two models of foreign investor protection arises because of China’s 
unique dynamics; China is still a developing country but its outward investment 
mirrors capital exporting patterns of developed countries.  
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Other concerns with China’s expanding IIA network and OFDI relate to 
broader questions of national security,  environmental protection,  corruption, 
and the potentially widening gaps between the rich and the poor.  Given these 
concerns, one might ask: if the international investment regime is already 
lopsided in favor of investors, why do investors need additional protection?  
Critical assessment of investment treaties shows that reforms need not be 
mutually exclusive. Investment treaties have increasingly addressed public 
policy concerns while also strengthening the interests of investors. 

Legal scholars have applied a broad range of theories to explain the evolution 
in China’s treaty practices. These include economic contract theory,  critical 
theory, new constitutionalism,  a normative theory of increased responsibility 
as an increasingly powerful economic force,  transnational law doctrine,  
Marxism,  law and economics,  legal history, and trans-civilization.  The 
difficulty of pinning China’s IIA approach to one theory is indicative of the 
multiple and varying interests and concerns of the Chinese government over 
time. Pre-1979, China adopted a Marxist rejection of private property due to its 
experience of colonial oppression and foreign intervention.  But in recent 
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times, this has changed. By embracing a socialist market economy with an 
emphasis on outbound investment, China is embracing a new approach based on 
Chinese characteristics.  One scholar has thus argued that “Third World 
cohesion” is only a Chinese objective when it coincides with national Chinese 
interests.  Thus, there is no doubt that among competing interests, China’s IIA 
strategy reflects tensions between economic development and protection of 
national interests, which are aimed at protecting Chinese companies and ensuring 
supremacy of Chinese law.  An understanding of these competing interests 
situates the following discussion on the salient features of China’s growing IIA 
network within a broader global political landscape.  

B. Types of IIAs 

In this subsection, we provide a concise overview of the current and evolving 
investment regimes that regulate economic activities of Chinese outward 
investors through the use of IIAs. Three principal types of IIAs exist: (1) bilateral 
investment agreements (BITs), (2) treaties with investment provisions (TIPs) and 
(3) other investment related agreements.  Although foreign investments are 
regulated primarily by contracts and national law, investment treaties play an 
important role in providing more predictable protection obligations.  BITs are 
treaties signed between two state parties for promoting and protecting foreign 
investment.  TIPs are international treaties signed between two or more parties 
regulating broad economic areas, including regulation of trade, intellectual 
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property and investment protection.  Other investment related agreements 
regulate foreign investment but do not adopt the traditional content of BITs.  

Generally, IIAs adopt similar clauses which define covered investments, 
regulate entry and admission of foreign investors, provide guarantees against 
discriminatory treatment, guarantee compensation for unlawful expropriation, 
and provide for dispute settlement.  These standards which go beyond 
investment guarantees under customary international law have transformed the 
international law of foreign investment law into a pivotal branch of international 
law.  This is because IIAs provide more certain internationally recognized 
standards of treatment which serve as safeguards for foreign investments.  

As mentioned above, China’s investment policy and BITs have been at the 
center of legal scholarship.  However, experts will need to also examine the 
implications of investment chapters of free trade agreements (FTAs), which are 
emerging as a new generation of Chinese investment agreements.  FTAs are 
classified as TIPs. They may adopt very general investment provisions or 
comprehensive investment chapters which are similar to BITs.  Although FTAs 
have traditionally covered trade in goods and services, FTAs are increasingly 
incorporating comprehensive investment chapters.  China is continuously 
expanding these networks. This has implications for rights and obligations under 
co-existing BITs creating ‘gaps of jurisdiction ratione temporis and cause 
unpredictability in investment Protection’.  

C. Sino-foreign IIAs in Numbers 

China is the country with the second largest number of signed BITs behind 
Germany.  In this subsection, using data from publicly accessible IIA 

116.  Id. at 157. 
117.  See RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT 

LAW 13 (2nd ed. 2012). 
118.  TAYLOR SAINT JOHN, THE RISE OF INVESTOR-STATE ARBITRATION: POLITICS, LAW, AND 

UNINTENDED CONSEQUENCES 206 (2018).  
119.  SALACUSE, supra note 114, at 332. 
120.  See WANG, supra note 8, at 263. 
121.  See TOOHEY ET AL., supra note 76, at 1 (2015). 
122.  Cai Congyan, China National Reporter, in THE LEGAL PROTECTION OF FOREIGN INVESTMENT 

252 (Wenhua Shan ed., 2012).  
123.  Wolfgang Alschner, The Investment Component of Trade Agreements, in HANDBOOK OF 

INTERNATIONAL TRADE AGREEMENTS: COUNTRY, REGIONAL AND GLOBAL APPROACHES 81 (Robert 
Looney ed., 2018). 

124.  See generally Axel Berger, Investment Rules in Chinese PTIAs – A Partial “NAFTA-ization”, 
SSRN ID 2171765 (2013) (discussing the expansion of FTAs to include comprehensive investments 
besides trade in goods and services). 

125.  See Jie (Jeanne) Huang, Procedural Models to Upgrade BITs: China’s Experience, 31 LIEDEN 
J. INT’L L. 93, 95 (2018). See also Mark Feldman et al., The Role of Pacific Rim FTAs in the Harmonization 
of International Investment Law: Towards a Free Trade Area of the Asia-Pacific, in ASIA’S CHANGING 
INTERNATIONAL INVESTMENT REGIME (Julien Chaisse et al. eds., 2017). 

126.  NEWCOMBE & PARADELL, supra note 3, at 56. 



databases, we highlight the numerical strength of China’s IIAs showing that 
value is not only in numbers.  Since 1982, when China signed its first BIT with 
Sweden, China has signed 167 IIAs, including 145 BITs and 22 treaties with 
investment provisions.  Eleven of these BITs have been replaced by new BITs, 
and thus China is a party to 134 BITs. Ecuador,  Indonesia, and India have 
recently unilaterally terminated their BITs with China.  And twenty-one of the 
134 BITs have never been ratified.  Therefore, 109 of the BITs signed by China 
are currently in force and binding on the parties. When the EU-China 
Comprehensive Investment Agreement (CIA) comes into full force, the number 
of China’s binding IIAs will diminish significantly.  

Twelve IIAs of the 22 TIPs signed by China are FTAs.  Only seven of these 
FTAs and one framework of the Mainland and Hong Kong Closer Economic 
Partnership Arrangement (CEPA) Investment Agreement with Hong Kong SAR 
adopt BIT-like comprehensive investment chapters. Negotiations for an updated 
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FTA with Singapore were completed in 2018 .  In 2019, negotiations for the 
updated China-New Zealand FTA were completed. FTA negotiations with 
Panama, Japan, Republic of Korea, Norway, Israel, China-Japan-South Korea 
and Palestine are at different stages. Negotiations are also ongoing for updates to 
the FTAs with Peru. China is currently conducting feasibility studies for 
engaging FTA negotiations with Mongolia, Iceland, Colombia, Fiji, Nepal, 
Papua New Guinea, and Canada, as well as for upgrading a FTA with 
Switzerland.  In November 2019, text negotiations for the Regional Economic 
Partnership (RCEP) were concluded between Association of Southeast Asian 
Nations (ASEAN) member states (Brunei, Cambodia, Indonesia, Laos, 
Malaysia, Myanmar, Philippines, Singapore, Thailand, and Vietnam) and 
ASEAN’s free trade agreement partners (Australia, China, India, Japan, New 
Zealand and Republic of Korea). In December 2019, a protocol amending the 
China-Pakistan FTA came into force introducing no substantial revisions to the 
investment rules.. This expanding network of BITs and FTAs is crucial for 
protecting OFDI. Significantly, in recent years, with the exception of a few 
states, China appears to prefer entering into FTAs rather than upgrading its first 
generation BITs.  

While the above negotiations are going on quietly, negotiations with the 
United States and European Union for investment agreements have attracted 
more scholarship and attention.  One reason for this attention is that the CIA 
with the European Union treaty is expected to replace 34 BITs signed between 
European Union member states and China.  On the other hand, although 
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negotiations for an investment agreement with the United States accelerated 
during the Obama presidency,  the possibility of resuming negotiations under 
President Trump appear to be very slim. Prolonged negotiations with the 
European Union and United States underscore the complexities of China’s 
double-barreled status (as a developing country with what is now perceived as 
“hostile” outward investment growth mirroring that of developed countries) and 
the implicit reciprocity of IIAs.  Thus, the recently finalized Canada-China 
CIA epitomizes an emerging China IIA regime and provides lessons for 
examining the importance of treaties with the European Union and United States. 
In particular, Canada and the United States have adopted “relatively high 
standards with extensive investor protections, market access opportunities, and a 
robust investor–State dispute settlement (ISDS) mechanism.”  Invariably, 
among competing political and economic interests, China is neither a rule maker 
nor a rule taker, but a rule shaker seeking to recreate a regime it did not 
pioneer.  Overall, the numerical strength of China’s impressive IIA network is 
undermined by outdated treaty texts, non-existent treaties with key OFDI 
destinations, and delayed ratification of signed IIAs. 

D. Common Elements of China’s IIAs 

Sixty years of interstate foreign investment treaty practice show that a 
majority of IIAs include the following nine substantive and procedural clauses: 

(1) definitions and the scope of application 
(2) investment promotion and conditions for the entry of foreign investments and 
investors 
(3) general standards for the treatment of foreign investors and investments 
(4) monetary transfers 
(5) expropriation and dispossession 
(6) operational and other conditions 
(7) losses from armed conflict or internal disorder 
(8) treaty exceptions, modifications, and terminations 
(9) dispute settlement.  

These principal treaty provisions will be examined more closely below based 
on the BitSel Index and a qualitative analysis of all Chinese IIAs. The BitSel 
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Index is based on the rationale that the “outward” purpose of IIAs is to protect 
investors abroad.  It may thus be argued that a positive effect on OFDI occurs 
because FDI to more risk prone countries will increase if investors are protected 
and thus some risks are reduced.  The BitSel Index builds a binary index for 
hypothesizing the effects of 11 most important IIA clauses, fundamentally 
drawing a distinction between broadly and narrowly drafted clauses. This states 
that the more broadly a clause is defined, the more favorable it is for FDI. 
Applying this index to our analysis, we go beyond the abysmal search for 
correlation between the economic effects of IIAs, arguing that narrowly drafted 
clauses in Chinese IIAs fail to adequately promote and protect outward FDI .  

For the purposes of this article we have categorized China’s IIAs into four 
time periods that cover almost four decades of IIAs. These periods are fluid and 
are only aimed at highlighting commonalities of treaty text which coincide with 
key milestones in China’s OFDI policy making. 

• First generation (1982-1989) 
During this period, China made its first foray into the international 
investment treaty regime. Twenty-four BITs, mostly with European 
capital-exporting states, and a 1985 economic partnership agreement with 
the EU were signed by China. Six of these BITs have been replaced by 
newer BITs. This period was preceded by the official launch of the ‘open-
door’ policy in 1978 characterized by a two-tier approach to encourage FDI 
inflows.  During this period, OFDI from China was minimal.  

• Second generation (1990-1999) 
Between 1990 and 1999, China signed a record number of 71 BITs. During 
this period, it accepted a more open “market economy” signaled by the 
State’s express goal of introducing a “socialist market economy” through 
economic reform in 1992.  Also, in 1990, China signed the ICSID 
Convention.  China’s general policy towards OFDI, however, remained 
conservative and was thus highly regulated.  State policy focused mainly 
on attracting FDI. 

• Third generation (2000-2009) 
Between 2000 and 2009, China signed 46 BITs and 10 TIPs. China’s 
accession to the WTO in 2001 marked an important milestone, which led 
to a sharp increase of OFDI.  Also, during this period, China formulized 
and implemented the ‘Going Abroad’ policy. 

• Fourth generation (2010-2019) 
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In the last decade, China has signed what may be described as seven modest 
BITs and 11 TIPs. This period coincides with China’s shift to a net capital-
exporting economy and launch of its BRI Initiative. It is also characterized 
by a deepening of regional investment norm formulation. 

Beyond 2019, we predict that a newer, more dynamic generation of Chinese 
IIAs will emerge, beginning with the highly anticipated 2020 European Union-
China CIA. The following sections examine in more detail the treaty texts of 106 
publicly available BITs and 6 investment chapters of preferential free trade 
agreements (PFTA). This analysis also draws on arbitral interpretation of 
Chinese IIAs. 

C. SCOPE OF IIAS 

A. General 

The scope of application of China’s IIAs are vital for China’s outward 
investors, because they determine the success of claims for breaches of 
protection by aggrieved investors.  They also establish international 
obligations for market access and for recognizing or excluding certain classes of 
investors or investment. In this regard, the scope of an IIA can be narrowed down 
to four relevant questions: (1) where must the investment be made?; (2) when 
must it be made?; (3) who can make it?; and most importantly, (4) which type of 
investments are covered? This section examines these four main questions 
highlighting key features of Chinese IIAs. 

IIA “definition” and “scope of application” clauses are significant because 
they determine the cases where IIAs will apply.  For instance, the definitions 
of “investor” and “investment” determine the subject matter of an IIA and the 
jurisdiction of a tribunal.  In drafting investment treaties, countries may either 
choose to offer protection to the widest range of investors or restrict protection 
to certain qualified investors.  

It should be noted that in determining the scope of an IIA, the most favored 
nation (MFN) rule, which is aimed at ensuring that equal conditions of protection 
exist for all foreign investors irrespective of their country of origin (and will be 
discussed later), does not typically apply.  This is because examination of the 
scope, or in other words, the applicability of the IIA, precedes the application of 
its substantial obligations.  This fundamental procedural issue is the rationale 
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for permitting investors to use the MFN principle to import more liberal and 
favorable definitions found in other IIAs.  The definitions of “investor” and 
“investment,” which are determined by the scope of the IIA, constitute the major 
elements for granting narrow or broad options to investors of a particular country 
relating to investors of other countries. Following this established principle, in 
Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen (BUCG v. 
Yemen), the tribunal interpreted the broad language of an MFN clause to include 
procedural measures like ISDS; nevertheless, it held that the accompanying 
phrase in refence to the MFN clause, “‘treatment accorded to investorsFalse in 
its territory,’ . . . plainly invoke[d] territorial limits that are directed to 
substantive provisions in relation to local treatment of the investment and are not 
apt to describe international arbitration.”  Thus, it is unlikely that investors can 
use the MFN clause to circumvent more narrow definitions of investment and 
investor that are found in some newer generation Chinese IIAs. 

B. Geographical Scope 

The territorial coverage of IIAs has assumed more importance for Chinese 
investors due to China’s relationship with its Special Administrative Regions 
(SARs).  The territories of contracting parties to IIAs are determined by natural 
geography. Under international law, territory implies not only the landmass and 
internal waters of the state, but also extends to airspace and territorial sea over 
which it exercises sovereign rights and other areas over which the country 
exercises exclusive jurisdiction.  Chinese IIAs follow the common definition 
of territory, defining “territory” as the territorial landmass and sea, the exclusive 
economic maritime zones, and continental shelf over which the contracting state 
exercises its sovereign rights or jurisdiction.  More recent IIAs also adopt a 
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definition of territory in accordance with national law and international law.  
Investment arbitration tribunals have consistently held that a treaty only covers 
investments made within a state party’s territory.  

The geographical application of IIAs has significant importance with respect 
to China’s special administrative regions in Hong Kong and Macao. In Sanum v. 
Laos, applying Article 29 of the Vienna Convention on the Law of Treaties,  
the Singapore Court of Appeal set aside the arbitral award holding that the China-
Laos BIT of 1993  was applicable to Macau, a SAR.  Following this decision, 
the Chinese Foreign Ministry released a statement disagreeing with the 
decision.  China has consistently argued that the geographical scope of 
application of its BITs is on the basis of the “one country, two systems’” 
policy.  Therefore, except in certain circumstances, China’s investment 
agreements are not applicable to its Special Administrative Regions (SARs). The 
chaos of geographical application of investment agreements and treaty 
succession can be resolved where a State makes clear the applicability or 
applicability of an agreement to overseas territories.  Because the Hong Kong 
SAR often serves as an intermediary for Chinese OFDI, conflicting application 
of Chinese IIAs to its SARs may provide minimal legal certainty for these 
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investors.  Also, investments in overseas territories may remain unprotected in 
the absence of IIA coverage. 

C. Temporal Application 

Another feature that determines the latitude of IIAs relates to temporal 
application.  Two issues arise for consideration in this regard: (1) whether 
investments made before the IIA takes effect are covered by the IIA and (2) what 
is the temporal duration of the IIA. As for the first issue, IIAs signed by China 
follow the general rule of non-retroactivity and do not apply to acts that take 
place or cease to exist before the date of entry into force of the IIA.  Temporal 
application of jurisdictional provisions and the retroactivity of substantive 
provisions are two separate considerations. For this reason, outbound investors 
in states where China has unratified and unsigned IIAs may remain unprotected, 
even when the IIA comes into force. In Ping An life Insurance v. Belgium, the 
tribunal noted that the substantive provisions of a BIT may not be relied on in 
relation to acts and omissions occurring before its entry into force (unless they 
are continuing or composite acts) even where (as here) the BIT applies to 
investments made prior to the entry into force of the BIT.  

As for the second issue, the duration of IIAs, Chinese IIAs align with 
universal models, usually providing for a minimum duration of ten years.  
Notwithstanding, some IIAs depart from this by providing for different minimum 
terms. For example, the BIT signed with Slovenia and Romania provides for a 
minimum duration of five years.  Also, BITs signed with New Zealand and the 
Netherlands will remain in force for a period of 15 years.  The BIT signed with 
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Finland in 2006 will apply for a minimum duration of 20 years.  These treaties 
continue to remain in force unless either party unilaterally terminates the treaty 
at the expiration of the treaty term by giving a minimum one-year written notice 
to the other party.  However, where a party unilaterally terminates a treaty, the 
treaty remains applicable under the “sunset clause.”  For Chinese investors, this 
is of crucial importance in India, Ecuador, and Indonesia, as these three countries 
have chosen not to renew their BITs with China. It is important to note that the 
sunset clause fills a gap for a certain period only when an IIA has been terminated 
and thus it does not cure time lapses that occur between the replacements of 
unterminated treaties.  

D. Definition of “Investor” 

1. Introduction 

IIAs cover investments entered by investors of one of the contracting parties 
in the territory of the other party. The definition of “investor” limits the subject 
matter of the agreement based on the concept of the “investment.”  Investments 
that are not in line with the definition will be unenforceable under the agreement. 

IIAs are usually applicable to investments made by both natural and juristic 
persons.  With regards to juristic persons, the definition of the “investor” 
indicates the type of legal entities that are covered by the agreement. Also, the 
definition of “investor” shows the relationship between the investor and one of 
the contracting parties needed by the agreement, to be enforceable against some 
investors to the exclusion of others, owing to the benefits provided by the 
agreement. 

2. Natural Persons 

It is important to determine whether investments contracted by natural 
persons are covered by respective IIAs. The following are the major criteria 
applied in this regard: 

Nationality of natural persons  
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Residency which would include foreigners present in the home country of 
the investment but exclude nationals residing abroad  

Centre of economic interest 
The majority of IIAs protect investors who are nationals of one of the 

contracting States. Thus, first generation Chinese IIAs define the term 
“investor,” in regard to the People’s Republic of China, as: “Natural persons who 
have nationality of the People’s Republic of China in line with her laws.”  

This rule of origin would include all Chinese citizens covered by the 
investment irrespective of the actual place of residence. If the other party also 
resorts to this rule, all persons possessing the nationality of the contracting party 
would also benefit from the IIA together with those residing in the third country 
or even in China.  Ordinarily, Chinese nationality law does not permit dual 
nationality. Most Chinese IIAs recognize this, providing that investors are 
persons who are nationals of China in accordance with its law.  This conforms 
with international law, which gives a State leverage to determine its nationals in 
accordance to its laws. In Tza Yap Shum v. Peru, for example, the respondent 
State challenged jurisdiction of the tribunal on the grounds that the claimant 
failed to prove Chinese nationality according to the laws of the People’s Republic 
of China.  Alternatively, the respondent claimed that even if the claimant was 
of Chinese nationality, as a resident of the Hong Kong SAR, he was not protected 
by the China-Peru BIT.  The Tribunal held that his Chinese passport, “together 
with a copy of his identity document indicating the province of Fujian as his 
place of birth and the declarations about his Chinese nationality, and the fact that 
he has not claimed any other nationality are sufficient evidence of his 
nationality” , regardless of his residency in Hong Kong.  The holding in Tza 
Yap Shum v. Peru underscores the distinct characteristics of Chinese citizenship 
law. Though the IIA in Tza Yap Shum v. Peru applied to the claimant, in other 
instances, if Chinese outward investors acquire another nationality, they may be 
deprived of any protection under Chinese IIAs. 
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3. Juridical Persons 

The enforceability of an IIA depends on the various kinds of legal persons 
that may be regarded as “investors” under the particular IIA. Form, purpose, and 
ownership patterns determine the types of juristic persons that will be covered. 
The legal form adopted by a firm determines, among other things, the assets that 
can be acquired by its creditors and its capacity to sue and be sued.  The liability 
of an investor is generally not determined by any exclusion clauses contained in 
the legal form of such investment, except sometimes in the case of charitable 
organizations.  

The meaning of “investor,” as a juristic person, basically tends to embrace 
all types of legal entities irrespective of the legal form adopted.  Thus, 
charitable, profit-oriented, and privately-owned economic entities will usually be 
regarded as covered investors.  Chinese BITs reviewed in this article cover 
investments entered by different types of juristic persons. 

Chinese IIAs generally gives broad and all-embracing coverage to juristic 
persons, although the language between BITs varies greatly. For example, 
China’s BIT with Thailand (from 1985), one of China’s older IIAs, applies to all 
“juristic persons [. . .] whether or not with limited liability and whether or not for 
pecuniary profit.”  The China-Latvia BIT of 2004 specifies that, for China, the 
legal persons covered are all “legal entities, including companies, associations, 
partnerships, and other organizations.”  These definitions of “investor” do not 
contain any exclusion clauses regarding the legal form of the investor, its 
purposes, or by reason of it being owned by the State. However, in the context 
of Chinese outward investment, the juristic character of SOEs may become a 
reoccurring jurisdictional hurdle.  This is because a large majority of Chinese 
outward investors are SOEs and commentators have argued that SOEs are really 
state actors which should not be covered by ISDS clauses.  
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Although fourth generation BITs now define investors to explicitly include 
publicly-owned companies,  a larger proportion of Chinese IIAs which are in 
force adopt a broad definition with no express reference to SOEs. Notably, the 
China-United Arab Emirates (UAE) BIT(1993) provides that an investor of the 
UAE shall include the Federal Government of the UAE.  This unilateral 
definition applicable to only UAE investors, is a reflection of UAE investments 
which are largely state-owned.  Similarly, in the China-Saudi Arabia 
BIT(1996), while Chinese investors are defined to include economic entities 
established in accordance with Chinese law and that have their seats in China, 
Saudi Arabian investors include institutions and authorities such as the Saudi 
Arabian Monetary Agency, Public Funds, Development Agencies, and other 
similar governmental institutions that have their head offices in Saudi Arabia.  
Unlike definitions adopted by China, these definitions properly situate SOEs as 
covered investments. As will be examined below, the legal personality of SOEs 
is also an issue of concern in ISDS. 

In Heilongjiang v. Mongolia, interpreting the China-Mongolia BIT 1991, the 
tribunal considered that the applicable treaty made no distinctions on the basis of 
organizational type, business purpose, ownership, or control.  The respondent 
argued that since the Claimants were under the control of the Chinese 
government, they could not be classified as “economic entities” under Article 
1(2) of the Treaty as a matter of Chinese treaty practice. In its judgment, the 
tribunal held that, contrary to arguments put forward by the respondent, the fact 
that the Claimants were state-owned enterprises was irrelevant for the purpose 
of their qualification as “economic entities” under the treaty.  In a recent BUCG 
v. Yemen case, the tribunal acknowledged that a SOE is an agent of the Chinese 
government and discharges governmental functions, even in its ostensible 
commercial undertakings.  However, the Tribunal held that, because BUCG 
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was not acting as an agent of the Chinese government in the scenario in dispute, 
it had jurisdiction over the challenge.  

In recent years, sophisticated investors have resorted to treaty shopping.  
In a bid to curb this, recent Chinese BITs include other qualifications required to 
be considered a juristic person, such as requiring corporations to conduct 
substantial economic activities in the host state.  

E. Definition of “Investment” 

As stated above, the rights of China’s outbound investors under IIAs is 
dependent on whether their economic activities qualify as covered 
“investments.” The question that follows, therefore, is how to determine when 
an investment is covered by an IIA. Commonly, IIAs embrace a wide meaning 
of “investment” that refer to “every kind of asset of an investor from a foreign 
country in a host nation,” suggesting that any monetary value is secured by the 
contract.  This broad definition is normally followed by an illustrative list of 
benefits secured.  Most Chinese IIAs assessed for this paper adopt a wide 
resource-based meaning of ventures that is extremely favorable for China’s 
outbound investors. 

The phrase “every kind of asset” provides an open-ended definition, which 
is closely followed by a specific list of assets which are expressly covered by the 
agreement. The classes of assets covered by all these agreements are basically 
the same, namely: 

a) movable and immovable property and other property rights 
b) interests in the property of companies 
c) claims to money and claims to a performance 
d) intellectual property rights 
e) concession rights conferred by law or contract  

Alternatively, some IIAs adopt an enterprise-based definition.  This 
definition envisages that an investor maintains a long-lasting relationship with 
the economy of the host country through ownership or managerial control of the 
enterprise.  

The China-Germany BIT is an example of a unique IIA with respect to the 
definition of investment. This treaty does not alter the main scope of the 
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definition of “investment,” but it includes some qualifications.  It expands the 
ambit of the agreement by adding assets traded “directly or indirectly” by 
investors of one party in the territory of the other party.  These terms 
encompass investments made by investors of a party through companies owned 
or controlled, irrespective of the fact that such companies are located in the 
territory of a non-IIA party.  The preamble to the China-Germany BIT 
corroborates this interpretation by expressly stating that “invested indirectly” 
means “invested by an investor of one contracting party through a company fully 
or partially owned by an investor and having its seat in the territory of the other 
contracting party.”  

Recently signed IIAs adopt a hybrid definition, including both asset and 
enterprise-based definitions of investment.  In accordance with international 
practices, recently signed Chinese IIAs adopt a narrower definition, 
implementing the “Salini test.”  For example, the investment chapter of the 
China-Australia FTA defines investment as: 

. . .every kind of asset that an investor owns or controls, directly or indirectly, which 
has the characteristics of an investment, such as the commitment of capital or other 
resources, the expectation of gain or profit, or the assumption of risk.  

In a few fourth generation Chinese IIAs, certain classes of enterprises are 
excluded. In these treaties, the exclusion of investments, which include monetary 
claims and bonds with original maturity of less than three years, is aimed at 
excluding investments which do not make substantial contribution to the 
economic development of the host state.  

The requirement that investments must be in accordance with the laws and 
regulations of the other Contracting Party in the territory of the latter is a distinct 
characteristic of all Chinese IIA definition clauses.  The investment chapter of 
the 2018 China-Singapore free trade agreement (CSFTA) upgraded protocol 
adopts a broader text providing that: “Whether a particular type of license, 
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authorization, permit, or similar instrument (including a concession, to the extent 
that it has the nature of such an instrument) has the characteristics of an 
investment also depends on such factors as the nature and extent of the rights that 
the holder has under the law of the Party.”  While arbitral tribunals have held 
that inclusion of explicit language that states “in accordance with the laws of” 
the host state, is unnecessary to secure the objects and purpose of the BIT,  this 
language serves as a strong jurisdictional bar for investments which do not 
conform with domestic law requirements, even when the State has been 
complacent in admitting and recognizing these ‘illegal investments.’  The 
requirement, that covered investments must be in accordance with domestic law, 
is a legacy from China’s conservative approach. For outward investors, this 
provision which was originally designed to protect the sovereignty of China over 
inbound investors may prove to be a stumbling block.  Overall, broadly defined 
classes of investment in Chinese IIAs are a key advantage as outbound investors 
engage in multiple forms of FDI. 

D. SUBSTANTIAL RIGHTS OF INVESTORS UNDER SINO-FOREIGN IIAS 

A. Introduction 

IIAs stipulate a list of obligations for state parties aimed at ensuring balanced 
and favorable business conditions for foreign investors.  These obligations 
relate to how a contracting host country should treat foreign investors and their 
investments.  In addition, these obligations are also targeted at ensuring that 
foreign investors are not prevented from performing certain fundamental 
operations related to their investment. All public establishments of the host 
contracting country are bound by the IIA-obligations. These include federal and 
sub-federal governments, local authorities, regulatory bodies, and establishments 
that exercise delegated public powers.  The nature of acts carried out by private 
sectors will determine whether they are attributable to the state under the ambit 
of an IIA.  
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IIA protection standards and obligations are similar.  The major provisions 
contained in IIAs specifically include the following: a most favored nation 
treatment obligation, the granting of national treatment, the responsibility to 
provide fair and equitable treatment, protection and security to foreign investors, 
and an obligation to allow international transfers of funds.  Although the 
substance of these principles are similar across IIAs, the ambit of each obligation 
depends on the particular terms contained in each case.  Thus, although IIAs 
are similar in structure, form, and standard, not all IIAs are created equal.  This 
section examines the rights of investors under Chinese IIAs by highlighting key 
trends under the four generations of IIAs. It shows that, while Chinese IIAs 
follow standard treaty models, limitations on national treatment may put Chinese 
outward investors at a significant disadvantage. 

B. Most Favored Nation (MFN) 

1. Scope and Purposes 

The most favored nation clause (MFN) is aimed at ensuring that comparable 
conditions of protection exist for all foreign investors irrespective of their 
country of origin.  It is built on a doctrine of international economic law which 
ensures that investors of contracting states to an IIA enjoy similar advantages 
given to investors from other countries.  This right may apply without prejudice 
to the fact that these advantages are absent in other IIAs, or come within the main 
regulatory practice of the contracting host country. The MFN clause has assumed 
increased significance in international investment policymaking following 
arbitral decisions that interpreted MFN as a basis for importing more favorable 
clauses from BITs signed with third-party states.  This is has caused 
controversy, because some states have argued that these broad arbitral decisions 
go beyond the original purpose of the MFN clause, which was to accord treaty 
rights without the corresponding limitations or exceptions that apply in the basic 
treaty.  Nonetheless, the MFN clause may prove to be the most powerful tool 
for importing more favorable clauses from third and fourth generation Chinese 
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IIAs for Chinese outbound investors in states where first and second generation 
IIAs are in force. However, in practice, this right to import more favorable 
standards comes with limitations and is often subject to arbitral discretion of an 
arbitral panel. 

The object of the MFN obligation is not just limited by the entire coverage 
of the IIA, but also by the specific terms introduced in the MFN clause.  The 
following are the relevant questions on this point: 

• whether the obligation applies to investments already established in the 
country, or whether it also applies to the ability of the investor to claim 
access to the host country (so-called pre-establishment rights)  

• whether the language adds specific conditions 
• whether procedural issues pertaining to investor-state dispute settlement 

are covered by the MFN principle  

2. The MFN Obligation and Pre-establishment Rights 

Some IIAs signed by China, such as the China-Japan BIT, make efforts to 
clarify the extent of the MFN clause,.  However, the text of most IIAs do not 
expressly exclude already existing rights from the coverage of the MFN 
obligation. For example, the China-Trinidad and Tobago BIT specifies that the 
MFN clause covers “activities associated with the investment,” which “means 
the operation, maintenance, use enjoyment or disposal of those investments by 
the investor.”  By excluding admission (i.e. establishment rights or pre-
establishment rights) out of the exhaustive list of covered activities, the China-
Trinidad and Tobago BIT is one agreement which spells out entry rights without 
any ambiguity.  The China-Finland BIT and the China-Turkey BIT also clearly 
provide that the MFN obligation extends to already existing rights.  

It is arguable whether the MFN’s coverage of already existing rights 
provided for in the BITs with Finland and Turkey are extendable to other IIAs 
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through the MFN doctrine. In other words, it is possible that MFN clauses from 
Chinese IIAs may provide Chinese investors access to more favorable rights 
enshrined in hundreds of third-party treaties. In this article, our analysis is limited 
to the role of the MFN doctrine as a potentially significant provision which could 
increase Chinese investors protection. Further research would be needed to 
practically investigate the reality of most favorable treatment in third-party 
treaties, i.e., treaties entered into by China’s partners with other/third-party 
countries. 

3. The MFN Obligation and Dispute Settlement 

Following the Maffezini v. Spain decision, scholarly attention has shifted to 
whether provisions relating to the dispute resolution procedures as stipulated in 
one IIA can be incorporated into another IIA by virtue of the MFN clause. The 
main issue for determination in the Maffezini judgement was the general scope 
of the MFN doctrine and the implications of how its provision is couched in a 
particular IIA.  

Traditionally, Sino-foreign IIAs contain wide MFN clauses. However, 
recently signed treaties signed with Canada, Uzbekistan , Tanzania, Hong Kong 
SAR, and Australia clarify that MFN treatment does not encompass dispute 
resolution.  For example, Article 5(3) of the China-Canada BIT 2012 provides 
that “[f]or greater certainty, the “ ‘treatment’ referred to in paragraphs 1 and 2 of 
this Article does not encompass the dispute resolution mechanisms, such as those 
in Part C, in other international investment treaties and other trade 
agreements.”  

 Understandably, China may not have foreseen the necessity of making this 
clarification in agreements signed before the first Chinese BIT arbitration. Under 
the IIAs enumerated above, Chinese investors have limited access to 
international investment arbitration. This is because the larger majority of 
Chinese IIAs only provide for ISDS for dispute over the amount of expropriation. 
For example, in Tza Yap Shum v. Peru, the respondent State argued that the 
preparatory documents of the China-Peru BIT indicated that the intention of the 
Contracting Parties was not to extend the scope of the MFN clause to the dispute 
resolution clause.  However, in its decision on jurisdiction, while considering 
the evidence of state drafting officers, the tribunal held that the text of the treaty 
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did not indicate an intention by parties to limit MFN treatment to only substantive 
economic activities.  But other tribunals have come to the opposite 
conclusion.  As will be examined more closely below, extension of MFN to the 
ISDS clause will remain a reoccurring jurisdictional hurdle for Chinese 
investors.  

C. National Treatment 

The national treatment (NT) clause is an important obligation under most 
IIAs, which aims to protect investors from discriminatory treatment and provide 
access to competitive opportunities.  The national NT obligation also aims to 
eliminate differential treatment between domestic and foreign investors.  
However, with a few exceptions, the first two generations of China’s IIAs do not 
include a NT clause. Even when China began to adopt NT clauses, this treatment 
remained limited to post-establishment rights and states were at liberty to limit 
the entry of foreign investors in specific areas.  This sub-section examines the 
implications of this conservative approach for China’s outbound investors. 

Notably, first generation IIAs, adopted a non-reciprocal NT obligation with 
contracting states. For example, the China-Peru BIT (1994) only recognizes 
Peru’s NT obligation.  One exception, which provided for reciprocal treatment, 
was the now-replaced Republic of Korea-China BIT (1992), which 
provided:”[i]nvestors of either State shall within the territory of the other State 
be guaranteed treatment no less favourable than that accorded to investors of the 
latter State, with respect to investments, returns and business activities in 
connection with the investment.”  
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Today, a universal national treatment obligation (in accordance with 
international practices) is a core value in “new generation” Chinese BITs. 

However, this obligation is qualified by two provisos. First, some agreements, 
such as the China-Myanmar BIT (2001), incorporate a national treatment 
obligation that states, “without prejudice to [the] laws and regulations” of the 
contracting parties.  This clause accords host governments some discretion to 
adopt regulations which ordinarily may breach the national treatment doctrine. 
Similar clauses are incorporated in agreements signed with Benin, Djibouti, 
Guyana, Iran, Jordan, Korea DPR, Latvia, Mozambique, Sierra Leone, Trinidad 
and Tobago, and Uganda.  Second, some “new generation” Chinese BITs 
provide “compulsory” or “non-conforming” clauses. Chinese BITs signed with 
Bosnia-Herzegovina, Finland, Germany, and the Netherlands provide these 
compulsory national treatment obligations. This section is reinforced in the 
preamble to the agreement which includes a “grandfathering clause,” in addition 
to a “stand-still” obligation, for securing means of breach of the NT standard.  
The China-Netherlands agreement, for instance, provides that: 

“In respect of the People’s Republic of China, Paragraphs 2 and 3 of Article 3 do not 
apply to: 

a) any existing non-conforming measures maintained within its territory; 
b) the continuation of any non-conforming measure referred to in subparagraph 
a); 
c) an amendment to any non-conforming measure referred to in subparagraph a) 
to the extent that the amendment does not increase the non-conformity of the 
measure, as it existed immediately before the amendment, with those obligations. 

It will be endeavored to progressively remove the non-conforming 
measures.”  

Unlike BIT models adopted by the United States and Canada, older Chinese 
BITs do not separate the national treatment obligation from major sections of the 
agreement. The grandfather clause incorporated in China’s recent BITs would 
have the same impact as reservations on “existing measures” maintained by both 
contracting parties. But it does not have the transparency advantage of a 
particular list of reservations or commitments. The inability to incorporate 
controlling measures in other sectors could deprive the host government from 
incorporating controlling measures in sectors where such measures are not in 
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place at the time the agreement came into force. By contrast, controlling 
measures could apply to future sectors if contained in a “future measures” 
reservations list. 

In 2017, China’s Ministry of Commerce issued two documents relating to 
foreign investment in China.  In line with this new policy, the China-Hong 
Kong CEPA Investment Agreement (2017) is China’s first IIA to include pre-
establishment rights  and a negative list.  It provides that “[o]ne side shall 
accord to investors of the other side treatment no less favourable than that it 
accords, in like circumstances, to its own investors with respect to the 
establishment, acquisition, expansion, management, conduct, operation, and 
sale or other disposition of investments in its area.”  Thus, China’s IIAs are 
increasingly transparent about when national treatment will apply, which is yet 
another safeguard for foreign investors. Although a majority of China’s IIAs 
grant only post-establishment protection, acceptance of pre-establishment 
national treatment on the basis of a “negative list” by the Chinese government in 
the context of the China-US BIT  and China-EU BIT negotiations may prove 
to be beneficial for Chinese investors.  

D. Fair and Equitable Treatment 

China’s IIAs impose an obligation on host states to follow basic standards of 
“good” treatment to foreign investors.  This includes the commonly accepted 
standard of ensuring “fair and equitable treatment” (FET) to foreign investors.  
Despite the frequent and age-long usage of FET, there is no strict standard for its 
content and definition. However, there are two different perspectives on the 
precise meaning of the phrase “fair and equitable treatment” as postulated by 
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UNCTAD. These perspectives are (1) the plain meaning approach versus (2) 
equating FET with the international minimum standard.  

Arbitral jurisprudence has applied the FET standard to different areas and 
circumstances.  These include transparency,  due process,  arbitrary or 
discriminatory conduct, and good faith.  Other instances that are considered a 
breach of the FET standard include government actions that are beyond the ambit 
of legal authority over the affected company and measures that obstruct the 
legitimate expectations of foreign investors.  

The FET standard has been applied to a broad range of circumstances 
including the following: 

i) the non-renewal of a land-fill operations license in Mexico  
ii) the requirement to produce what was termed as “excessive documentation” 

for export permits in the forestry sector in Canada  
iii) the improper transfer by a government official of funds from a private bank 

account  
iv) the failure to give full notice directly to a ship-owner regarding the 

impending seizure of a ship, although such notice was placed on the ship  

In Ping An v. Belgium, the Chinese-invested claimants, argued that Belgium 
failed to accord FET by allegedly coercing the Fortis Group (a group they held 
substantial shares in) into accepting state interventions to financially rescue it.  
The tribunal held that adoption of allegedly more appropriate and reasonable 
financial measures was not a manifest obligation under the China-BLEU BIT 
(1986).  The tribunal thus held that the claimants failed to establish a prima 
facie case of breach under the FET standard.  The arbitral interpretation of a 
first generation Chinese BIT in Ping An v. Belgium underscores the difficulties 
of proving discriminatory conduct under very broadly drafted FET causes. 
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Newer IIAs clearly define the scope of FET protection in separate clauses 
and protocols.  For instance, some IIAs add certain commitments such as non-
discrimination and genuineness of government measures to the FET clause.  
Although these obligations have always been considered part of the FET 
principle, in light of Ping An v. Belgium, express reference to specific examples 
of discriminatory conduct may provide legal certainty for investors. Following 
this pattern, the China Bosnia-Herzegovina BIT provides that: 

Investments of investors of each Contracting Party shall at all times be accorded fair 
and equitable treatment and shall enjoy full protection and security in the territory of 
the other Contracting Party. Neither Contracting Party shall in any way impair by 
unreasonable or discriminatory measures the expansion, management, maintenance, 
use, enjoyment or disposal of investments in its territory of investors of the other 
Contracting Party.  

Fourth generation IIAs adopted clarifications to limit broad interpretation of 
the FET clause. Notably, the China-Hong Kong CEPAIA clarifies that a breach 
of the FET clauses does not automatically occur when an action or inaction is 
not in accordance with legitimate expectations of an investor, when a subsidy 
has been removed and where there is a breach of another clause in the IIA.  
Some newer generation IIAs also clarify that the FET standard is equivalent to 
customary international law. Article 5 of the China-Mexico BIT provides that 
“[e]ach Contracting Party shall accord to investments of investors of the other 
Contracting Party treatment in accordance with international law, including fair 
and equitable treatment and full protection and security.”  By introducing these 
clarifications into newer generation IIAs, Chinese treaty practice converges with 
the trend of most states, which is to change the language of its IIAs after being 
faced with what it considers non-favorable treaty interpretation. For Chinese 
investors, while FET clauses may narrow the availability of possible claims, 
these are not necessarily peculiar to Chinese investors. Thus, the challenge for 
individual investors will turn on a full understanding of the range of protections 
available under individual IIAs and their applicability to each peculiar 
circumstance. 
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E. Protection Against Expropriation 

1. Forms of Expropriation 

From a historical perspective, IIAs were mainly introduced to protect aliens 
from deprivation of proprietary and contractual rights.  Thus, all IIAs contain 
clauses prohibiting unlawful taking of investors’ property. Generally, acquisition 
of an investor’s property by the host state, must be carried out for the public 
interest.  However, IIAs also aim to balance the public interest with the 
protection of investors’ property.  Expropriation can occur directly or 
indirectly. Direct expropriation occurs when an investment is nationalized or 
directly taken over by stripping the investor of his title over his investment. 
Indirect expropriation occurs when a governmental act has the effect of depriving 
the investor of his investment’s profits.  Thus, even though the investor retains 
ownership of his assets, acts that encumber management, use, control, or 
otherwise substantially reduce value of an investment will be considered 
expropriation.  Instances, where a measure has been taken for regulatory 
purposes but has an effect equal to expropriation or to “creeping” expropriation, 
could also fall within the ambit of indirect expropriation.  Furthermore, indirect 
expropriation could occur through a single individual act or by a series of 
measures that bring about the effect of expropriation.  

Protection against different forms of expropriation is generally provided for 
in all IIAs. However, Chinese IIAs usually contain a controlling clause, because 
they usually refer to expropriation or nationalization, or “similar measures” 
without making reference to direct or indirect expropriation, or measures 
equivalent in effect to expropriation.  In a similar vein, the 1987 China-
Switzerland BIT refers to “analogous measures” (measures analogues) to 
expropriation, nationalization, or dispossession (depossession).  

In any case, not all Sino-Foreign IIAs limit the expropriation clause to 
measures “similar to” expropriation or nationalization. Some first-generation 
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Sino BITs offer protection against factors that have an “effect equivalent” to 
expropriation or nationalization. BITs which adopt this pattern include the 
China-Kuwait BIT, China-Denmark BIT, China-Korea BIT , China- New 
Zealand BIT, China-Iceland BIT, China-Singapore BIT, and the China-UK BIT. 

 The 1985 China-France BIT  refers to “other measures leading to the same 
result” (autres measures aboutissant au meme resultat), while BITs signed with 
Argentina, Japan, and Turkey adopt slightly broader language, such as “measures 
the effects of which would be similar to expropriation or nationalization.”  In 
addition, “new generation” Sino-Foreign IIAs, signed after 2000 with Finland, 

Germany, Jordan, Mozambique, and Uganda, make an unambiguous reference to 
measures having similar effects.  The China-Uganda BIT stands out among all 
these agreements because it expressly makes reference to direct and indirect 
nature.  

Though the trend is for newer generation IIAs to incorporate broad coverage 
of expropriation, extending to indirect acts and different measures, the question 
of unlawful indirect expropriation still embodies a vague concept which tribunals 
must interpret according to the circumstances of each case. For example, to 
determine the basic notion of indirect expropriation, the tribunal in Cement 
Shipping v. Egypt held that it refers to “measures[. . .] taken by a state the effect 
of which is to deprive the investor of the use and benefits of his investment even 
though he may retain nominal ownership of the respective rights”.  In line with 
Cement Shipping v. Egypt, in Lauder v. Czech Republic, the arbitral tribunal 
stated that, although the concept of indirect (“de facto” or “creeping’) 
expropriation is vaguely defined in the applicable BIT, indirect expropriation 
encompasses “a measure that does not involve an overt taking, but that 
effectively neutralizes the enjoyment of the property.”  
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2. Conditions for Lawful Expropriation 

Expropriation measures are sovereign prerogatives under international 
investment law, provided certain conditions are followed. Almost all IIAs 
provide that lawful expropriations must abide by the following rules: 

• Must be carried out for public interest 
• Must be carried out on a non-discriminatory basis 
• The host state must provide prompt, adequate, and effective payment of 

compensation through due legal process  

Timely compensation under the “Hull formula” implies that compensation is 
to “be paid without delay and be fully realizable.”  Chinese IIAs recognize that 
adequate compensation shall be equivalent to the fair market value of the 
expropriated investment immediately before the expropriation took place and 
shall not reflect any change in value occurring because the intended 
expropriation had become known earlier.  Valuation criteria usually include 
the going value, asset value(including declared tax value of tangible property), 
and other criteria as appropriate. Moreover, it “shall include interest at a 
commercially reasonable rate from that currency from the date of expropriation 
until the date of actual payment.” Finally, in order not to vitiate the efficiency of 
the expropriation, “it shall be freely transferable.” Notably, first generation BITs 
do not define compensation as equivalent to adequate, prompt, and effective 
compensation.  This choice of words reflects a conservative approach to 
investor rights which was based on the exigencies of a developing capital 
economy with stringent monetary policies. Notwithstanding, Chinese IIAs will 
provide investors with sufficient cover. 

F. Exceptions 

General exceptions clauses are incorporated in several BITs, to affirm the 
right of States to take actions to protect major policy objectives.  Ordinarily, 
without exceptions clauses, these actions could qualify as a breach of State 
obligations under an IIA. Exceptions relate to health, safety, and environmental 
policies. The main aim of the exceptions clause is to ensure that BIT obligations 
do not interfere with the right of the host country to protect the aforementioned 
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fundamental values.  Furthermore, taxation measures are not included in the 
major obligations in several agreements.  

Although Sino-foreign BITs do not usually contain a general exceptions 
clause, some older BITs signed with Singapore  and New Zealand  include 
rather broad exception clauses. For instance, the China-New Zealand BIT 
provides: 

The provisions of this Agreement shall not in any way limit the right of either 
Contracting Party to apply prohibitions or restrictions of any kind or take any other 
action directed to the protection of its essential security interests, or to the protection 
of public health or the prevention of disease and pests in animals or plants.  

The traditional non-incorporation of exception clauses in first and second 
generation Chinese IIAs protects outbound investors from exceptions which may 
serve as a disguise for arbitrary abuse of investor rights. In this regard, the likely 
incorporation of national security exception clauses into fifth generation IIAs 
may significantly diminish the range of market access and admission and 
proprietary rights available to Chinese investors who are increasingly perceived 
as national threats.  

V. ENFORCEMENT OF CHINA’S OUTBOUND INVESTORS’ RIGHTS UNDER SINO-
FOREIGN IIAS 

A. Introduction 

China’s outward investors may have the right to institute claims against host 
states in order to enforce their rights under an IIA. Generally, IIAs recognize 
interstate dispute settlement for disputes over the interpretation or application of 
IIA clauses.  On the other hand, investors may bring claims against States on 
issues related to treaty violations. 

All Sino-foreign IIAs include investor-State dispute settlement (ISDS) 
clauses. The ISDS clause may be a major tool in the hands of outward investors, 
as it grants an investor the right to compel a host state to comply with 

316.  Suzanne Spears, Making Way for the Public Interest in International Investment Agreements, 
in EVOLUTION IN INVESTMENT TREATY LAW AND ARBITRATION, 271, 287 (Chester Brown & Kate Miles 
eds., 2011). 

317.  VANDEVELDE, supra note 273, at 186. 
318.  China-Singapore BIT, supra note 304, at art. 5. 
319.  China-New Zealand BIT, supra note 181.  
320.  Id. at art. 11. 
321.  See Lu Wang, Chinese SOE Investments and the National Security Protection under IIAs, in 

CHINA’S INTERNATIONAL INVESTMENT STRATEGY: BILATERAL, REGIONAL, AND GLOBAL LAW AND 

POLICY 67, 84-86 (Julien Chaisse ed., 2019) (exploring whether host states can “invoke national security 
exception clauses to justify their restrictive measures against Chinese SOE investments”). 

322.  See Nathalie Bernasconi-Osterwalder, State–State Dispute Settlement in Investment Treaties 3, 
https://www.iisd.org/sites/default/files/publications/best-practices-state-state-dispute-settlement-
investment-treaties.pdf. 



international law.  There is evidence that investment arbitral awards would be 
enforceable against States even though China’s stance on this has not been made 
explicit.  

An increase in investment disputes has led to criticism of international 
investment law.  In most investment disputes, arbitrators are appointed by 
parties, to interpret and apply IIAs.  However, due to the broad language of IIA 
clauses, this task is often not straightforward.  General absence of precedent in 
international investment law and significant differences in treaty texts have often 
resulted in conflicting investment arbitral jurisprudence.  This highlights the 
profound significance of seemingly minute variations in investment treaty 
texts.  This section examines the options available to Chinese outbound 
investments for enforcing IIA obligations. It examines all publicly known 
disputes involving the interpretation of a Chinese IIA showing that the changes 
in ISDS clauses have been a significant shift ancillary to China’s shift from being 
a capital importing economy to a net exporter of capital. 

B. Investor–State Dispute Settlement Clauses 

One of the most important distinct characteristics of IIAs is the right of 
investors to settle disputes with host states before international arbitral tribunals. 
Although IIAs recognize alternative means of dispute settlement, like mediation 
and conciliation, China’s first-generation BITs only included provisions for 
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arbitration.  Notably, China’s increase in BIT negotiations has not led to a 
correlated increase in treaty-based investment disputes. This suggests that 
existing treaties provide very limited opportunities for instituting investment 
arbitration claims.  This somewhat antithetical relationship has been explored 
in legal scholarship.  

The ISDS clause is a commonly applied denominator for classifying Chinese 
IIAs into four main generations.  This categorization is based on the access to 
international arbitration. Like the NT clause, qualified access to international 
arbitration is one of the most distinct characteristics of Chinese IIAs. China’s 
first BIT signed with Sweden in 1982 notably does not provide for ISDS.  
Subsequently, signed first and second-generation BITs adopt only narrow ISDS 
clauses in favor of domestic settlement of disputes between host states and 
investors. Third generation Chinese IIAs grant adopt broader ISDS clauses while 
fourth generation Chinese IIAs adopt very broad and diversely drafted IIA 
clauses.  Although investors have access to domestic courts, in practice the 
right to institute international arbitration proceedings may prove more favorable. 
This is because international tribunals are not subject to political domestic 
pressure. Also, international arbitration may be a more advantageous forum in 
host States with weak legal systems. 

In order to avoid duplicity of cases on the same subject matter, China’s BITs 
often provide that forum selection is binding. In other words, once an investor 
institutes one of the ISDS clause forums, the case may not be brought to another 
body for adjudication.  This is called a “fork in the road clause”  and is a 
distinct characteristic of China’s BITs. Variations of this clause between Chinese 
BITs exist. For example, Article 9(4) of the China-Czech Republic BIT provides 
that: 
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Once the investor has submitted the dispute to international arbitration, that 
submission shall be definitive. If the investor has submitted the dispute to the 
competent court of the Contracting Party where the investment has been made, the 
investor may withdraw his claim according to the laws and regulations of that 
Contracting Party and submit the dispute to international arbitration as described in 
this Article. This submission to an arbitration after the withdrawal from the national 
court shall be definitive.  

In BUCG v. Yemen, the tribunal interpreted the Yemen-China BIT as giving 
an investor a choice between international arbitration or Yemen courts, but not 
both.  Furthermore, in Beijing Shougang and others v. Mongolia, the tribunal 
found that the claim could only be brought to international arbitration after the 
national courts of Mongolia first declared that other arms of Mongolia’s 
government had expropriated the assets of Chinese investors.  Essentially, 
based on the language of the China-Mongolia BIT 1991, the tribunal found a 
decision on expropriation to be a precondition for instituting arbitration over the 
amount of compensation due.  

Almost all IIAs give foreign investors a choice to select the arbitral institution 
and arbitral institutional rules. Although ad hoc arbitration allows both parties to 
determine the procedural rules to be adopted in the resolution of the dispute, most 
IIAs refer to established UNCITRAL arbitration rules.  The parties may also 
resort to institutions that offer a venue and have their own arbitral procedures. 
The ICSID, established in 1966, is a specialized arbitral institution with its own 
arbitral rules.  It is the most popular arbitral institution for settling investor-
State claims.  In most cases, IIAs contain more than one forum option for 
international arbitration. Most IIAs gives parties discretion to adopt the ICSID 
or ad-hoc arbitration under UNCITRAL rules.  In addition, some agreements 
allow parties to bring their claims to other bodies such as the Stockholm Chamber 
of Commerce or the International Chamber of Commerce.  

IIAs require foreign investor claimants to satisfy certain procedural 
conditions before filing arbitration claims. The most common procedural 
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conditions relate to waiting periods, limitation periods, and exhaustion of local 
remedies. Recent BITs include limitation periods of 180 days.  For example, 
before resorting to arbitration, foreign investors must first engage in negotiations 
with the host State’s authorities with the aim of resolving the matter amicably. 
However, if these negotiations fail to resolve the matter amicably, within the 
waiting period, the investor is at liberty to institute an international arbitration 
claim. While most Sino-foreign BITs, such as Netherlands,  Germany,  and 
Finland,  require a six-month waiting period, a few agreements require shorter 
periods.  The Ghana-China BIT of 1989 has no waiting period. 

A requirement to exhaust local remedies before instituting international 
arbitration is peculiar to Sino-Foreign BITs.  An exhaustion of local remedies 
proviso usually makes it mandatory for aggrieved investors to enforce their civil 
rights through the legal system of the home nation, before resorting to 
international arbitration.  Usually, under this type of provision, the investors 
would be required to file the claim before competent local courts. In the event 
that a local court is unable to resolve the dispute, or fails to enter judgement 
within a period of time, the investor will be at liberty to institute international 
proceedings.  

In Tza v Peru, Professor An Chen, in his expert testimony before the arbitral tribunal, 
argued that an investor could only institute arbitration over expropriation following a 
decision from a domestic tribunal that arbitration had occurred.  The tribunal 
rejected this testimony, stating that this interpretation of the ISDS clause would lead 
to an incoherent conclusion, effectively depriving investors of any access to 
arbitration.  

Modern Sino-foreign BITs provide an optional local remedies clause, under 
which foreign investors may be expected to bring the claim to the appropriate 
administrative authorities for determination. The period of this administrative 
review is added to the 6-month waiting period. The BITs contracted by China in 
recent years illustrate this point.  

347.  Agreement for the Mutual Promotion and Protection of Investments, China-Cuba, art. 9(4)(II) 
(Apr. 20, 2007) (amended) [hereinafter “China-Cuba BIT”]. 

348.  China-Netherlands BIT, supra note 181, at art. 10(3). 
349.  China-Germany BIT, supra note 192, at art. 9(2). 
350.  China-Finland BIT, supra note 182, at art. 9(2). 
351.  Agreements requiring shorter notice periods are the BITs with Australia (three months), Korea 

(four months) and Bahrain (five months). See China-Australia BIT, art. 12(2); China-Bahrain BIT, art. 
9(3). 

352.  Martin Dietrich Brauch, Exhaustion of Local Remedies in International Investment Law, IISD 

BEST PRACTICES SERIES 7 (2017), https://www.iisd.org/sites/default/files/publications/best-practices-
exhaustion-local-remedies-law-investment-en.pdf. 

353.  Chen, supra note 29, at 902, 908.  
354.  Id. at 908. 
355.  Señor Tza Yap Shum v. The Republic of Peru, ICSID Case No. ARB/07/6, Decision on 

Jurisdiction and Competence (unofficial translation), (Jun. 19, 2009), at ¶ 136. 
356.  Id. at ¶ 154. 
357.  See China-Mozambique BIT, supra note 266, at art. 7(3), which provides that: “the Contracting 

Party involved in the dispute may require the investor concerned to exhaust the domestic administrative 



 
 
 

C. China’s Experience of Investor-State Arbitration: Defensive and 
Offensive Interests 

In 1993, when China deposited its instrument of ratification with ICSID, it 
also submitted a jurisdiction reservation.  The Chinese government noted that 
it will only submit to jurisdiction in claims regarding compensation resulting 
from expropriation and nationalization.  As examined above, IIAs signed by 
China between 1982 and 1998 adopt this narrow clause. Disputes related to other 
issues, like the existence of expropriation or violation of treatment obligations, 
were expected to be resolved in domestic institutions of contracting states.  
Some BITs recognized the right to submit such disputes to international 
arbitration only upon agreements of the parties. Although this reservation is 
still in effect, recent IIAs adopt broader ISDS clauses. 

Like other states, China’s investment treaty practice has been influenced by 
the spread of global norms. Notably, China has signed new BITs to replace BITs 
with fourteen states.  The June 19, 2009 ICSID tribunal decision on jurisdiction 
in the case of Mr. Tza Yap Shum was significant for exploring the full 
ramifications of China’s BITs. The next subsection gives an outline of all 
publicly known Chinese investment treaty-based disputes.  

1. Chinese Investors as Claimants 

Unlike other major capital exporting states, Chinese investors have not been 
featured prominently in international investment arbitration disputes. There are, 
however, indications that this trend is being reversed. In addition to the six treaty-
based disputes discussed below, Chinese investors have also been closely linked 
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to disputes involving other states, where the investors have filed notice of 
intention to arbitrate and threatened to institute arbitration.  

a. Tza Yap Shum v. Peru 
Tza Yap Sham v. Peru  is the first known treaty-based arbitration case 

involving Chinese investors. The claimant in this dispute was a majority 
shareholder in TSG del Peru S.A.C., a Peruvian company involved in the 
production and exportation of fishmeal to Asian markets. The investor 
commenced an investment arbitration claim under the 1994 China-Peru BIT. The 
claimant pleaded that the procedure employed by Peru’s national tax authority 
following a 2004 audit amounted to an indirect expropriation of his investment 
in TSG and breach of FET and FPS standards. 

Peru objected to the tribunal’s jurisdiction on the ground that the BIT only 
gave limited consent to arbitration. The tribunal upheld its jurisdiction to hear 
the expropriation claim. In its decision, the tribunal opined that “the amount of 
compensation for expropriation” in the dispute resolution clause of the BIT must 
be interpreted to include “not only the narrow determination of the amount, but 
also other questions normally attendant upon an expropriation.”  The tribunal 
reasoned that holding otherwise would be distort the arbitration clause, which 
precluded the chance of arbitration, in the event that the investor had already 
resorted to a competent court of the host nation on the other issues.  

The tribunal decided in favor of the investor in its final judgement on the 
merits and held that the procedure adopted by Peru’s tax authority and upheld by 
the Peruvian tax court decision was an investment treaty violation and amounted 
to expropriation as it majorly affected the operation of the investment.  Peru 
appealed for an annulment of the award. In its 2015 decision, the annulment 
committee upheld the arbitral award and held that the tribunal did not exceed its 
jurisdiction by interpreting the dispute resolution clause of BIT broadly to 
include issues that are not basically contained in an expropriation.  
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Although Chinese scholars have criticized this decision, it has helped to 
establish that Chinese investors may have broad rights under narrowly drafted 
ISDS clauses.  

b. Beijing Shougang and others v. Mongolia 
In a claim instituted under the 1991 China-Mongolia BIT, three Chinese 

investors, contested Mongolia’s decision to revoke the claimant’s mining license 
in the Tumurtei iron ore mine.  On June 30, 2017, the tribunal dismissed the 
claim on jurisdictional grounds holding that the dispute resolution clause of the 
BIT restricts jurisdiction to “disputes which involve the amount of compensation 
for expropriation” only.  In this decision, the tribunal adopted a narrow 
interpretation of the dispute resolution clause, which varies from the broad 
approach adopted in the Tza Yap v. Peru arbitral award and annulment committee 
decision. 

In September 2017, the claimants, petitioned to vacate the award and for a 
court order for the parties to submit to arbitration in a New York District court.  
This petition for judicial review is pending. 

c. Ping An Life Insurance v. Belgium 
Under the 1986 and 2005 BITs between China and the Belgium-Luxembourg 

Economic Union (BLEU), Chinese investors claimed that the cooperate rescue 
plans executed by Belgium with respect to Fortis Bank SA/NV(FBB) 
expropriated their investment in the Fortis Group.  The 1986 BIT limited 
arbitration to disputes emanating from the amount of compensation for 
expropriation. On the other hand, the 2005 BIT enables investors to bring a 
dispute either to the competent court of the host nation or the International Centre 
for Settlement of Investment Disputes (ICSID).  The claimant instituted the 
dispute at ICSID, relying on the procedural reliefs of the 2009 BIT and the 
substantive provisions of the 1986 BIT. In upholding Belgium’s temporal 
objection to jurisdiction, the tribunal held that “the more extensive remedies 
under the 2009” BIT are not available to “pre-existing disputes that had been 
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notified under the 1986 BIT, but not yet subject to arbitral or judicial process.”  
In the tribunal’s opinion, the broader interpretation suggested by the plaintiff 
would give the investor an opportunity to apply the broad dispute resolution 
clause contained in the 2009 BIT to bring claims notified under the 1986 BIT, 
which restricted the main scope of dispute resolution. 

d. Sanum Investments v. Lao People’s Democratic Republic 
In this long standing dispute, a Macao-based investor, Sanum, instituted an 

arbitration claim against Laos in 2012, before the Permanent Court of Arbitration 
(PCA) alleging that government-imposed taxes on its investment in the gaming 
industry were in breach of the provisions of the 1993 China-Laos BIT.  
Although this dispute involved a Macao investor, it is considered as a dispute 
invoking a Chinese BIT. The Respondent argued that the tribunal had no 
jurisdiction over the dispute because the BIT was not applicable to the Macao 
SAR.  The Claimant’s argued that in the absence of any contrary statement, 
Chinese treaties in force as of the date of the handover of Macao automatically 
apply to the entirety of the territory over which the PRC exercised its 
sovereignty, including Macao.  The Tribunal rejected all the objections raised 
by Laos and held that the BIT was applicable to Macao.  

Laos successfully challenged this decision and a decision in a parallel ICSID-
based arbitration in a Singapore High Court. In its 2015 decision, the High Court 
held that the PCA tribunal did not possess subject matter jurisdiction under the 
Laos-China BIT because of the status of Macau and because of the narrow ISDS 
clause in the BIT. The ISDS clause stated “only disputes ‘over the amount of 
compensation for expropriation can be submitted to arbitration.”  This decision 
was, however, overturned by the Singapore Court of Appeal in 2016,  after the 
parties had already signed a binding consent award in 2014.  In 2017, Sanum 
reinstituted arbitration proceedings to contest the actions of Laos in breach of the 
settlement.  This case is pending. 

376.  Id. at ¶ 231. 
377.  Sanum Investments Limited v. Lao People’s Democratic Republic, UNCITRAL, PCA Case 

No. 2013-13 7, Decision on Objections to Jurisdiction, ¶¶ 32-64 (Dec. 13, 2013). 
378.  Id. at ¶ 51. 
379.  Id. at ¶ 81. 
380.  Id. at ¶ 300. 
381.  Sanum Investments Limited v. Lao People’s Democratic Republic, SGHC 15, ¶ 128 (2015).  
382.  Sanum Investments Limited v. Lao People’s Democratic Republic, SGCA 57, ¶ 151 (2016). 
383.  Deed of Settlement Between Sanum Investments Limited and Lao Holdings N.V. and the 

Government of the Lao People’s Democratic Republic (June 15, 2014), 
https://www.italaw.com/sites/default/files/case-documents/italaw3235.pdf. 

384.  Sanum Investments Limited v. Lao People’s Democratic Republic (II), ICSID Case No. 
ADHOC/17/1. 



e. BUCG v. Yemen 
A Chinese state-owned company Beijing Urban Construction Group Co. Ltd. 

(BUCG) instituted a claim under the China-Yemen BIT 2002 in 2017, alleging 
that Yemen had unlawfully interfered with its investment in construction of a 
segment of a new international terminal at Sana International Airport.  Yemen 
challenged the jurisdiction of the Tribunal, arguing that because BUCG was an 
SOE it could not be considered a national of another Contracting State as 
required under Article 24(1) of the ICSID Convention.  The tribunal accepted 
that BUCG was a publicly funded and wholly state-owned entity established by 
the Chinese Government.  However, it dismissed this objection, holding there 
was enough evidence to show that BUCG was acting as a commercial contractor 
and not as an agent of the Chinese Government.  Yemen also objected to the 
tribunal’s jurisdiction to hear the claim arguing that Article 10 of the China-
Yemen BIT only covered disputes over the amount of compensation for 
expropriatory conduct.  The tribunal dismissed this objection and held that it 
had jurisdiction over the dispute because the words “relating to the amount of 
compensation for expropriation” in the ISDS clause must be interpreted to mean 
“includes disputes relating to whether or not an expropriation had occurred.”  
The tribunal reasoned that this broader interpretation advanced the overall 
purpose and objective of the BIT. In June 2018, the parties chose to settle the 
dispute and arbitral proceedings were discontinued. This decision on jurisdiction 
is notable for the tribunal’s broad interpretation of what may be considered as a 
narrow Chinese BIT. 

f. Jetion and T-Hertz v. Greece 
In May 2019, two Chinese solar manufacturing companies, Wuxi T Hertz 

Technologies and Jetion Solar, served a notice of arbitration under the 1992 
China-Greece BIT seeking compensation for expropriation of a 100MW solar 
power plant in Greece, that was owned by the companies’ Greek subsidiary, Brite 
Hellas.  In November 2019, parties withdrew the UNCITRAL claim without 
any settlement terms between the parties.  This claim was instituted under a 
first generation Chinese IIA with a narrow ISDS clause.  Although the claim 
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appears to have been based on compensation for expropriation, readiness of the 
parties to withdraw this claim so quickly may be an indication that the Claimants 
realized the weakness of their international arbitration claim. This may be 
because the threshold for a successful expropriation claim is high requiring a 
claimant to show that there has been a substantial deprivation of his property by 
the host state.  Thus, this dispute is the most recent example of the difficulties 
Chinese outward investors face in protecting their investments under older 
generation Chinese IIAs. 

2. China as a Responding Party state 

a. Ekran Berhad v. China 
This is the first known investment treaty arbitration dispute instituted against 

China.. In a case instituted in 2015 under the China-Malaysia BIT 1990, a 
Malaysian construction company contested the cancellation of its leasehold over 
land in the Hainan Special Economic Zone.  Domestic authorities canceled the 
lease on the ground that the investor had failed to develop the land as required 
under domestic legislation. Soon after the claim was instituted, the parties agreed 
to suspended proceedings bringing the dispute to an end. 

b. Ansung Housing v. China 
The second investment treaty arbitration claim was instituted by Ansung 

Housing Co., Ltd, a privately-owned company of the Republic of Korea, under 
the 2007 China-Korea BIT, in 2014.  Ansung claimed that the conduct of the 
Chinese domestic authority breached the investment agreement to build a golf 
course and other facilities, including a luxury condominium and a clubhouse.  
China contended that Ansung’s claims were statutorily barred, as the investor 
instituted arbitration proceedings three years after being aware of the loss or 
damage.  Upholding China’s objections, the tribunal held that the “limitation 
period begins with an investor’s first knowledge of the fact that it has incurred 
loss or damage, not with the date on which it gains knowledge of the quantum of 
that loss or damage.”  Ansung attempted to use the MFN clause of the BIT to 
cure its time-barred claim, arguing that the tribunal should import more favorable 
treatment in third-party BITs which did not contain three-year limitation 
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periods.  The tribunal rejected this argument, holding that the MFN clause 
could not be applied to prevent its claim from being manifestly time-barred.  
The tribunal dismissed the case for lack of jurisdiction accordingly.  This three-
year limitation period adopted in fourth generation Chinese BITs diminishes the 
rights of investors to institute claims. 

c. Hela Schwarz v. China 
The most recent investment treaty claim was instituted by a German-owned 

investor on June 21, 2017, under the China-Germany BIT 2003.  Unlike the 
now-replaced 1983 China-Germany BIT, the 2003 China-Germany BIT includes 
a broadly drafted ISDS clause. However, before instituting an international 
arbitration claim, the aggrieved investor must have referred the dispute to an 
administrative review procedure according to Chinese law. Unlike the majority 
of Chinese BITs, this treaty does not adopt a fork-in-the-road clause. However, 
if the investor has instituted the claim before a Chinese court, the investor must 
withdraw before pursuing international arbitration.  By virtue of these 
provisions, Hela Schwarz’s claims will not be barred by jurisdictional hurdles. 

These disputes exemplify China’s double position. A parallel increase in 
disputes instituted against China and disputes instituted by Chinese investors 
creates a dilemma which is difficult to reconcile. 

D. Deconstructing China’s Paradox 

Scholars writing on China’s international investment law policy often place 
emphasis on the large number of Chinese investment agreements.  The lack of 
parity in investor-state disputes has been described as a disequilibrium and 
paradoxical. Dismantling this paradox is not as difficult as it seems at first blush. 
It can be explained by cultural, institutional, and political factors which remain 
integral to understanding China’s role in investment law governance.  
However, whether the paradox will continue remains uncertain.  

Some scholars suggest that China would be resistant to international 
investment arbitration litigation based on arguments that traditional and 
contemporary Chinese culture do not encourage adversarial dispute settlement. 
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This is evident in interim measures and complaint center procedures.  Under 
the Law of the People’s Republic of China on Administrative Reconsideration 
adopted in 1999, foreign investors or foreign-invested enterprises may apply for 
administrative reconsideration before approaching local courts.  This 
qualification is incorporated into several Chinese BITs. 

It might be the case that Chinese culture does not encourage adversarial 
dispute settlement, but other possible reasons for the Chinese contradiction exist. 
Analysis of Chinese IIAs using BITsel quality indicators  shows that China has 
a very low coefficient of 1.58.  This fragile protection given to foreign 
investors implies that the Chinese IIAs do not adopt treaty provisions with 
absolute investor protection. This has been the main reason for the low numbers 
of disputes involving China as a home and host state. Additionally, China has a 
BITsel ISDS Quality Indicator of 1.3, which is low in comparison to other Asian 
states.  Therefore, a majority of China’s ISDS clauses contain restrictions that 
limit the rights of investors to institute arbitration claims. A careful reading of 
the BITsel Quality Indicator and the BITsel ISDS Quality Indicator suggest that 
existing Chinese IIAs are not likely to lead to successful investment claims. 
Thus, the reasons why the number of claims is low are mainly legal and technical 
rather than cultural. 

Historically, China has limited unilateral submission to arbitration to 
disputes on the amount of compensation to be paid in cases of expropriation.  
Disagreement on other issues, such as the presence of expropriation itself, or 
violation of treatment obligations, were instead to be resolved in local courts, or 
could be referred to arbitration by common agreement of the investors and the 
national governments.  As previously discussed, China’s older IIAs require the 
foreign investor to satisfy certain procedural requirements before bringing an 
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arbitration claim.  The most common procedural requirements relate to waiting 
periods and exhaustion of local remedies.  

However, modern Sino-foreign IIAs do not contain major restrictions, giving 
unilateral approval to resolve disputes through international arbitration 
regardless of the subject of disagreement. China’s BIT with Mozambique,  for 
instance, provides that: “[a]ny dispute, if unable to settle within six months after 
resort to [amicable] negotiations [. . .] shall be submitted at the request of either 
Party to: (a) International Center for Settlement of Investment Disputes (ICSID) 
[..]; or (b) an ad hoc arbitral tribunal.” 

Only modern IIAs are expected to benefit from these broader ISDS clauses. 
However, as noted, the Maffezini court was willing to adopt the broader 
interpretation of the MFN clause (allowing the doctrine to extend to the ISDS 
clause). While some tribunals have utilized the MFN clause to relieve plaintiffs 
of an obligation to exhaust local remedies, other tribunals have refused to put 
MFN clauses to such a use. This has created a disparity in judgements, which 
could leave Chinese investors uncertain about the strength of their legal claims 
under IIAs. 

A few decades ago, the general belief was that foreign judgements were 
difficult to enforce and execute in China.  But in 1986, China joined the 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards 
(New York Convention)  and adopted both the reciprocal reservation and the 
commercial reservation. Currently, an award given by an ICSID tribunal should 
be executed without any obstruction, and the execution of a foreign BIT award 
may also be achievable.  Some have attributed China’s paradoxically large 
expanse of IIAs to the fact that the PRC might have assumed that it would rarely, 
if ever, be a respondent in an ICSID proceeding.  But given recent growth of 
State-owned enterprises engaging in foreign investment, this assumption might 
prove to be false. 

In October 2017, the China International Economic and Trade Arbitration 
Commission (CIETAC) adopted rules on ISDS.  Notably, a press release by 

415.  Chen, supra note 29, at 903.  
416.  An Chen, Should “The Perspective of South–North Contradictions” Be Abandoned? Focusing 

on 2012 Sino-Canada BIT, in THE VOICE FROM CHINA: AN CHEN ON INTERNATIONAL ECONOMIC LAW 

373, 395 (Chen An ed., 2013). 
417.  China-Mozambique BIT, supra note 266, at art.7.3. 
418.  Frederick Brown & Catherine A. Rogers, The Role of Arbitration in Resolving Transnational 

Disputes: A Survey of Trends in the People’s Republic of China, 15 BERKELEY J. INT’L L. 329, 332, 341 
(1997). 

419.  United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 
New York, 21 U.S.T. 2517, T.I.A.S. No. 6997 (June 10, 1958); see Ku, supra note 325, at 44.  

420.  See Ku, supra note 325, at 32 (arguing that enforcement obligations in PRC are uncertain). 
421.  But see id. at 32 (arguing that enforcement obligations in PRC are uncertain). 
422.  China International Economic and Trade Arbitration Commission Arbitration Rules on 

International Investment Disputes (2017). A Chinese version of these rules are available online at 



the State Council made allusions to the fact that China might enforce ISDS 
awards .  The Rules will apply to investor-State disputes on the basis of 
contracts, treaties, laws, and regulations.  The jurisdiction of the Rules will 
depend on the clauses of the arbitration agreement and/or on treaties, laws, and 
regulations that provide for an arbitration agreement. The applicability of the 
new CIETAC rules to the current framework of investment agreements remains 
limited except by agreement. Additionally, China has supported the 
establishment of several arbitral institutions that have jurisdiction to determine 
contractual dispute claims.  Thus, it is apparent that China is taking steps to 
protect its sovereignty over economic-related activities. 

Finally, while this paper has dealt with international investment treaties, it is 
important to note that dispute settlement clauses of BRI may exist parallel to or 
to the exclusion of IIAs.  This is because, investment contracts remain a 
fundamental form of FDI in many developing host states. In these ‘investor-
commercial contracts’ parties my adopt dispute resolution clauses which do not 
make reference to ISDS. Developments with BRI may even result in an ISDS 
competition between domestic and foreign arbitral institutions.  

From the standpoint of China outward-bound investors, attention to IIAs is 
necessary for the following reasons: 

i) More than one investment agreement is likely to provide protection, 
depending on how a transaction is designed by China outbound investors. 
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It is, therefore, necessary to carry out a comparative analysis of investment 
treaties in existence for the host nation as part of any investment strategy. 

ii) Investment agreements embrace a large range of situations and include 
provisions such as the fair and equitable treatment obligation and unlawful 
expropriation. Both of these doctrines have been regarded as major 
guarantees against mistreatment of foreign investment. 

iii) China IIAs offers outbound investors with ISDS (even if to a limited 
extent), which provides a powerful and effective tool in the hands of China 
outbound investors. 

For a timely appraisal of whether the IIA sections are engaged and the nature 
of a potential claim, a set of six preliminary questions must be asked: 

a. Did the alleged IIA breach by the State take place after entry of the 
agreement or was it a preexisting breach? 

b. Is there an investor? China’s IIAs contain a broad definition. 
c. Is there an investment? “Every kind of asset” is a broad concept used in 

China’s IIAs. 
d. Has there been expropriation of the investment? 
e. Has there been the absence of fair and equitable treatment? 
f. What are the damages suffered? 

CONCLUSION 

This paper has examined the evolution of China’s investment treaty practice 
of over almost four decades. Although China has a large network of agreements, 
the majority of these agreements do not fit with China’s current economic 
demands. As shown above, however, China’s fourth generation of IIAs address 
these concerns more adequately. For previous generations, there is an urgent 
need to update treaty texts to protect outbound investors.  

Recent investment treaty arbitral jurisprudence shows that China’s wide 
network of IIAs may offer blurred and uncertain safeguards for investors.  
Although the decisions in Tza Yap v. Peru, Sanum v. Lao, and BUCG v. Yemen 
may be considered beneficial for investors, existing treaty safeguards protecting 
China’s sovereignty may prove to be antithetical.  The number of publicly-
known ISDS cases involving China as the domestic or host nation remains 
significantly low in comparison to China’s robust FDI flow. Thus, it is difficult 
to make conclusive observations with respect to ISDS cases involving China. 
However, nearly all ISDS cases involving China underscore the obstacles that 
Chinese investors must surmount when instituting claims under first-generation 
BITs.  Tribunals which adopt the reasoning in Tza Yap v. Peru, Sanum v. Lao, 
and BUCG v. Yemen, may give wider protection to investors.  Alternatively, 
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narrow interpretations of Chinese first-generation IIAs, such as a finding that 
they cover only disputes involving compensation, as applied in Beijing Shougang 
and others v. Mongolia, could hinder access to arbitration.  

As Chinese OFDI increases, more Chinese investors may attempt to argue 
for wide arbitral interpretation of first and second-generation ISDS clauses to 
safeguard their investment-related interests, resulting in more cases like Ping An. 
While China’s successful challenge to jurisdiction in the Ansung case may have 
increased its confidence in the current international ISDS regime, official state-
policy on ISDS reform remains a grey area. China’s recent establishment of 
CEITAC ISDS rules and its creation of arbitral centers are evidence of this 
wavering confidence in the existing international investment law regime’s ability 
to protect China’s interests.  And politicization of negotiations for a global 
investment court, United States protectionism, and trade wars with China are an 
indication that States must continue to protect their sovereignty in international 
investment agreements.  

In its recent submission to the UNCITRAL Working Group III on ISDS 
Reform, China has welcomed multilateral reform of ISDS, stating that it is: 

[s]teadfast in its pursuit of multilateralism, actively promoting international 
cooperation via the Belt and Road Initiative, spurring the construction of an open 
world economy, upholding the concept of a cooperatively built and shared global 
governance, and promoting the construction of a new international relationship of 
mutual respect, fairness and justice, and win-win cooperation.  

Notably, China has, among other things, emphasized that”[t]he reform 
proposal should not only safeguard the legal regulatory power of the host country 
but also protect the rights and interests of investors and enhance confidence in 
the ISDS mechanism.”  This statement underscores China’s long-term 
commitment to OFDI and recognition that the current ISDS regime is beneficial 
to the interests of investors. It is significantly different from the position of 
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developed economies like the United States.  Furthermore, China has formally 
put its weight behind a study of a permanent appeal mechanism as a reform 
proposal and establishment of a more effective investment conciliation 
mechanism as opposed to ISDS.  

In the absence of full consensus and continued competing political and 
economic goals, bilateralism and limited regionalism remain the behest of 
international investment governance.  For China, in the face of these global and 
bilateral challenges, its IIAs will play a very key role in shaping future directions 
of international investment law which remain beneficial to the interests of 
Chinese outward investment. In our proverbial dystopia, China is no crouching 
tiger or hidden dragon, but a powerful unwearied dragon which must continue to 
confront the challenges of its aspirations for international economic law power. 
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