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The Long Life of Property Through War and Revolution 

RICHARD M. BUXBAUM# 

Christine Windbichler is able – as few are -- to provide rigorous doctrinal and policy analysis by 
means of beautifully chosen examples.  I have been an envious fan of her work ever since reading her 
antitrust analysis of tying arrangements through the lens of the Oberammergau Passion Play.1  While 
it is foolish to try to emulate her, I have come upon a topic justifying the effort even if the legal lesson 
potentially to be learned from its version of the Passion Play is barely worth generalization. 

This generalization -- if the following narrative can even claim one -- is that property lasts longer than 
human life; is entitled to legal protection across generations of claimants; and receives almost 
instinctive respect from those in charge of the public purse from which such a claim would be 
satisfied, respect not always found when claims based on lost life, liberty, health or happiness are 
presented.  Every generalization needs to be qualified, and in lieu of a Conclusion some of these are 
presented. 

I. The First Claim, the Barrier to Its Satisfaction, and Its Satisfaction 

Friedrich Viktor Friedländer (as the name implies, of Jewish descent) was born in 1858 in Gleiwitz, 
Upper Silesia. In 1891 he married Milly Fuld – hence Friedländer-Fuld; converted to the Lutheran 
faith in 1898; was raised to the Prussian lower nobility in 1906 -- hence von Friedländer-Fuld; and was 
the undisputed “King of Coal” of that region.  As his entry in the Deutsche Biographie puts it, he was 
recognized as one of the most brilliant and successful representatives of the economy of the Reich in 
the era before the First World War.2  He also was one of the richest men of the era; and the fact that in 
the vernacular German “Kohle” became and remains a synonym for wealth may well be traceable to 
him. 

It is the Friedländer-Fulds’ daughter, Marie-Anne, who is the subject of this essay.  Her first marriage 
to John Power Bertram Ogilvy Freeman-Mitford, Fourth Baron Redesdale, in early 1914 in Berlin, 
was the event of the season, even abroad.3  It also ended almost immediately, after the bridegroom 
returned to England later that year and the bride successfully filed for divorce – one month before the 
guns of August roared.4  Her second marriage, in 1920, was to Richard von Kühlmann, whose 

 

#[ This essay could not have been written without the vital and engaged assistance received from the Deutsche 
Bank Historisches Institut – from its Director, Prof. Dr. Manfred Pohl during my first visit in 1999; and from his 
successor, Dr. Martin Mueller and his colleague Mr. Reinhard Frost on my return to this project a decade later.  
My thanks also to Frau xxxx of the Deutsche Bundesbank Archiv, who was kind enough not only to help 
identify but also to provide copies of the Protocols of the Inter-Agency Committee used in Part II of this 
contribution.   
1 “Über die Passion des Wettbewerbs in Deutschland”, in: Beiträge zum Handels- und Wirtschaftsrecht, 
Festschrift für Fritz Rittner zum 70. Geburtstag (1991),793 . 
2 The full entry can be found at https://www.deutsche-biographie.de/sfz52978.html (all url references throughout 
were last accessed on xx/xx/xxxx). 
3  GERMAN COAL KING'S HEIRESS MARRIED; Fraulein von Friedlaender-Fuld the Bride of the Hon. John 
Freeman-Mitford, New York Times, Jan, 7, 1914, p. 4. 
4   “The New Times Correspondent learns that no secret is any longer made of the fact that divorce 
 proceedings between the daughter of the German “Coal King,” Herr von Friedländer-Fuld, and her 
 husband of six months, the Hon. John Freeman-Mitford, son of Lord Redesdale, are now imminent.  
 Both sides have already placed their cases in the hands of counsel.  The divorce is sought by the bride.  
 “Mr. Freeman-Mitford returned to Berlin from England a few days ago, evidently for the purpose of 
 defending the suit, which will, of course, be tried before the German courts.  A ‘sensational divorce’ 

https://www.deutsche-biographie.de/sfz52978.html
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distinguished service in the Foreign Office and equally distinguished but controversial role in the 
fierce debates over the sense of continuing to prosecute the war deserves and has received its own 
biographical notice.5 It also ended in divorce, after only three years. In that same year Marie-Anne 
converted to Judaism and married Baron Rudolf Maximilian von Goldschmidt-Rothschild, of the 
banking dynasty but himself a painter.  It was the Baron’s second marriage and, like his first and her 
first two, also ended in divorce.  But with that marriage and the name “Baroness Maria Anna von 
Goldschmidt-Rothschild” she appears in 1926 before the Permanent Court of International Justice and 
enters this account of property and its legal protection.6 

Cases No. 6 and 7 of the Court’s Collection of Judgments, both titled “Case concerning certain 
German interests in Polish Upper Silesia”, involved the actual or planned expropriation by Poland of a 
number of major agricultural estates7.  The Polish claim was based principally on Article 256 of the 
Versailles Treaty and the subsequent Convention of 1922 between Germany and Poland.8 These 
provisions permitted Poland to expropriate estates owned by the German Reich without compensation 
under specified conditions. Poland claimed this provision, obviously referring to state property 
generally speaking, was the authority for its reading of Article 5 of the German-Polish Convention as 
justifying the expropriation of these large agricultural states.  The Court disagreed: 

“…[T]he idea which clearly emerges from Head III of the Geneva Convention9 is…that 
expropriation, in the cases and under the conditions mentioned therein, is the only measure 
not allowed by generally accepted international law which may be taken in regard to 
German private property in Polish Upper Silesia.” 

 

 case from the point of view of the public is not likely, because it is usual on the request of either side for 
 the court to decide to hold the proceedings in camera.  Under such circumstances it is illegal for the 
 newspapers to publish any account of the testimony or even to give the verdict.” 
New York Times, July 8, 1914 [story title and subtitles omitted], as copied in 
http://theesotericcuriosa.blogspot.com/2013/07/uncle-jiksy-mitford-girls-rolling.html.  
5 See the biographical Review Essay of von Kühlmann’s unpublished Memoirs, Walter Goetz, “Die 
Erinnerungen des Staatssekretärs Richard von Kühlmann”, Munich 1952, available at 
https://www.zobodat.at/pdf/Sitz-Ber-Akad-Muenchen-phil-hist-Kl_1952_0001-0054.pdf. 
6 Her father had died in 1917 and his testament left his properties to her, in a form more particularly described 
below. 
7 Series A – No. 7, Collection of Judgments – Publications of the Permanent Court of International Justice 
(Leyden 1926).  The companion case, No. 6 in the series, involved jurisdictional issues; but to the extent it bears 
on the road to the merits it also is cited below.  The larger story of the establishment and fate of these estates – as 
much political as legal and spanning both an earlier period and that of the decade following the issuance of these 
judgments and running into the fraught Polish relations with the Third Reich – is thoroughly explored in  I 
Giuseppe Motta, Less Than Nations (2003), especially at 295-325. 
8  Article 256:“Powers to which German territory is ceded shall acquire all property and possessions situated 
therein belonging to the German Empire or to the German States, and the value of such acquisitions shall be 
fixed by the Reparation Commission, and paid by the State acquiring the territory to the Reparation Commission 
for the credit of the German Government on account of the sums due for reparation.  
“For the purposes of this Article the property and possessions of the German Empire and States shall be deemed 
to include all the property of the Crown, the Empire or the States, and the private property of the former German 
Emperor and other Royal personages.” 
For an English translation of the relevant provisions of the 1922 Agreement, generally known as the “Geneva 
Convention of 1922”, see Georges Kaeckenbeeck, The International Experiment of Upper Silesia (1942).  For a 
useful recent evaluation of the Upper Silesia Mandate generally, see Michael Erpelding, “Local International 
Adjudication: The Groundbreaking ‘Experiment’ of the Arbitral Tribunal for Upper Silesia” in same, B. Hess & 
H. Ruiz Fabri, eds., Peace Through Law: The Versailles Peace Treaty and Dispute Settlement After World War I 
(2019), 277.   
9 I.e., Title III of the cited German-Polish Convention (concerning Expropriation]. 
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“…[T]he Court, though in no way denying that the liquidation regime  established by the 
Treaty of Versailles and the actual measures of  expropriation permitted by [Title III of the 
German-Polish  Convention] apply to German private property as such, cannot attach to the 
fact that Articles 2 and 5 of the law of July 14th, 1920, apply to a certain class of property, no 
matter what the nationality of the owners may be, [or] the importance and effect which are 
attributed to that fact by Poland.  Even if…the law applies equally to Polish and German 
nationals, it would by no means follow that the abrogation of private rights effected by it in 
respect of German nationals would not be contrary to [Title III]….Expropriation without 
compensation is certainly contrary to [Title III]; and a measure prohibited by the Convention 
cannot become lawful under this instrument by reason of the fact that the State applies it to its 
own nationals.”10 

Political arguments about the situation, which was unacceptable to the Polish government then and 
later, continued even into the era of Polish accommodation to the new Third Reich,11 but with this 
Opinion the legal bases of those discussions ended.  In any event, all of this review of the legal 
framework is academic obiter dicta, since in the von Goldschmidt-Rothschild case the Polish 
Government officially repealed the expropriation order, leading the Court to declare that particular 
dispute moot.  Mooted or not, however, the case provided the background for the far more 
complicated sequel that arose after the Second World War. 

II. The Second Claim, the Barrier to Its Satisfaction, and Its Satisfaction 

Only in 1940 did Baroness von Goldschmidt-Rothschild and her children manage to emigrate.  She 
had become a French subject, and their voyage to safety took them from France via Spain and Portugal 
first to Mexico, and then on to the United States, where she settled in Beverly Hills, California. 

She was the primary heiress12 of her father’s estate; in the present context the inheritor of almost all of 
the membership interests – Kuxe13 -- of two Upper Silesian coal mines, Charlotte and Rybnik.  In 1931 
and 1932 she had taken up substantial credits from Swiss banks against the security of these ownership 
interests.  She later also agreed personally to become jointly liable on the debts.   

In 1941, after her emigration, these interests were subject to the Aryanization decrees of the Third 
Reich and “purchased” by the Reichswerke AG für Erzbergbau und Eisenhütten “Hermann Göring”, 
an Imperium in Imperio, (and itself only one of three sectoral Goering Reichswerke).  This sectoral 
entity owned 17 sub-sectoral affiliated-enterprise systems (i.e., Konzerne).  In the third of these we 
find the “Bergwerksverwaltung Oberschlesien GmbH, Reichswerke ‘Hermann Goering’, Kattowitz, 

 

10 Ibid.  Note how this statement resonates with the later PCIJ Judgment in the “Minority Schools in Albania, 
Advisory Opinion, 1935 P.C.I.J. (ser. A/B) No. 64,  in which the fact that all private schools whether Greek or 
Albanian were prohibited did not matter since the only private schools were Greek.  Here the only large 
agricultural estates (with the exception of Prince Radziwill’s] were German. 
11 See Motta, supra n. 5. 
12 The “Vorerbin” (provisional heiress), a complex legal term denoting full dispositive power over the 
inheritance, subject to a duty not to diminish the value of the inherited property unduly to the detriment of the 
successor heir/ess.  For U.S. comparative purposes a bequest subject to a power of appointment may be a useful 
though imprecise analogy.  In the Friedländer-Fuld family context, it seems clear that the testator’s widow (who 
lived until 1943, following her husband’s death in 1917) would have been the beneficiary of another disposition 
and did not need to be designated the Vorerbin. 
13 The Kux was a type of mining-company share ownership with the unique feature of being subject to further 
calls on its owners for payment as the mine was further developed; see Richard Buxbaum, “The Provenance of 
No-Par Stock: A Comparative History”, in Matthias Reimann, ed., The Reception of Continental Ideas in the 
Common Law World 1820-1920 (1993) 99, 107ff. 
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with four subsidiaries; one of these, “Erzbergbau Ost GmbH, Kattowitz,” seems to be entity involved 
in this narrative.14  

In the purchase agreement [sic] the purchasing entity accepted the obligation of satisfying any 
remaining claims of the Swiss creditor banks and to hold the seller harmless in this regard.   

Soon after World War II, in 1952, the Swiss bank creditors pressed Baroness von Goldschmidt-
Rothschild to satisfy their claims, bringing an action in a Swiss court to pursue the matter.15  This 
dispute remaining unresolved, she filed a claim in a Hamburg court in 1956 against the Federal 
Republic and the AG [stock corporation] für Berg- und Hüttenbetriebe, successor to the mentioned 
sectoral Reichswerke Hermann Göring. Two issues were involved: one for the value of the properties; 
the other for relief from the Swiss banking claims on the guarantees (claims still pending before the 
Swiss court).   The corporate defendant took the expectable position that only the German Reich was 
responsible; that its predecessor had merely acted as a trustee-agent for the Reich.16  In the context of 
this paper’s focus on public international law, however, it is, rather, the position of the Federal 
Republic that becomes interesting. 

That position was formulated by the German Inter-Agency Committee, a public-and private sector 
group chaired by the redoubtable Josef Hermann Abs,17 the banker and head of the German 
negotiating team involved in the formulation of the 1953 International Convention known as the 
London Debt Agreement. 18The Committee, established after LDA came into force, was tasked with 
consideration of the numerous borderline issues to which the Convention might be relevant. 

The path to discussion of that position begins with the LDA itself.  In very rough terms, it dealt with 
two categories of claims against the Federal Republic: claims based on prewar bonds issued by the 
Reich and by subordinate governmental as well as private-sector debtors, as well as foreign (mainly 
private-sector credit extensions to these bodies on the one hand; and Western Allied governmental 
claims based on postwar U.S. and British support of the devastated West German economy on the 
other.19   Both categories of obligations met their limits in the ability of the German government and 
economy to meet these obligations. The principal ceiling agreed to by the Allied governments was the 
famous or notorious Article 5, which dealt with the Federal Republic’s obligation to pay reparations 
over and above the obligations it accepted in the Agreement.  Article Five provided a moratorium of 
indefinite duration for three types of these claims; the here applicable subsection (2) is short enough to 
be quoted in full: 

“Consideration of claims arising out of the second World War by countries which were at war 
with or were occupied by Germany during that war, and by nationals of such countries, against 
the Reich and agencies of the Reich…shall be deferred until the final settlement of the 
problem of reparations.” 

 

14  See August Meyer, Das Syndikat – Reichswerke “Hermann Goering” (1986) 203ff (207), a listing based on 
1942 records. 
15 I have not found any primary record of this action, but the German correspondence reviewed below speaks to 
this filing and its pendency.   
16 A nice question, given it is beyond doubt that Göring personally was the moving force behind the 1941 action. 
17 For his central role in this period (and later) see Lothar Gall, Der Bankier Hermann Josef Abs: eine Biographie 
(2004) and in a more immediate and personal sense, Manfred Pohl, Hermann Josef Abs, Der Bankier – Eine 
Bildbiographie (1981).  Where not otherwise indicated, all archival references cited below are from the Abs 
Papers of the Deutsche Bank Historical Institute, supra note #.   
18 Agreement on German External Debts, Feb. 27, 1953, 333 U.N.T.S. 3; see its statutory incorporation, 1953 
BGBl II, at 1200. 
19 Whether there were French payments of this sort, and their amount if so, was a separate question. 



5 
 

This moratorium spawned considerable litigation before German courts and thorough academic 
evaluation20.  For present purposes, however, a less-studied subset of issues is relevant: the causal 
connection inherent in the phrase, “claims arising out of” the war.  It is this phrase that turned out to be 
crucial to the determination of the Baroness’ claim. 

Some borderline situations had been discussed during various phases of the negotiations. The most 
interesting of these, in my opinion, was the case of German (and in particular, Catholic Church-
related) bonds issued between 1925 and 1930, often denominated in Dutch gulden and distributed both 
through typical financial underwriting channels and informal Dutch Catholic “parish to parish” 
channels to private purchasers. 21  During the wartime occupation period, German authorities forced22 
the presentation of these instruments for redemption at arbitrary exchange rates so low as to constitute 
de facto expropriation.   

This course of events led the Dutch to classify these bonds as belonging to the same category as those 
of other prewar private-sector bondholders.  In rebuttal, the German negotiators pointed out that these 
forced redemptions could only have occurred because of the German status as occupiers – and thus 
only during the war. This argument was accepted by their Allied counterparts, who consequently 
classified the Dutch claim as a species of reparations, subject to the cited moratorium.23   This 
rejection of the Dutch argument led that country’s government to refuse participation in the 
Convention, with the paradoxical result that its prewar creditors (mostly bondholders) could not reap 
the benefits of the settlement. 

In consequence, a fair number of claims originally held by Dutch citizens, ineligible for consideration 
because of their government’s refusal to ratify the LDA, were assigned to Swiss creditors of these 
claimants and presented by the Swiss assignees to the Committee, with essentially inconclusive 
results. These and similar cases resulted in numerous discussions both by this Committee and by a 
similar body established by the new Central Bank, the Bundesbank (successor to the Reichsbank); but 

 

20 In particular, see the exhaustive history, based on primary sources, of Ursula Rombeck-Jaschinski, Das 
Londoner Schuldenabkommen (2005).  An excellent analysis of the economic and financial context and 
consequences of the LDA, in particular to the Federal Republic, is that of Timothy Guinnane, “Financial 
‘Vergangenheitsbewältigung’: The 1953 London Debt Agreement”, 40 Bankhistorisches Archiv 75 (2014).  A 
portion of its introductory Abstract is worth quoting: 
 “The London deal reflects a subtle and responsible understanding of the problems associated with the 
 reparations and debt crises of the 1920s and 1930s, as well as fears about the moral hazard problems 
 that would arise with making any part of the Agreement contingent on events Germany could influence.  
 The generous terms offered to Germany reflected its central role in the European economy as well as 
 U.S. foreign policy goals in the emerging Cold War.”  Id. at 75. 
For a brief legal history of the path to and negotiations over the LDA, with an emphasis on the formulation of the 
Article 5(2) moratorium provision as it bore on the obligations of the German private-enterprise sector, see 
Richard Buxbaum, “The London Debt Agreement of 1953 and Its Consequences”, in Balancing of Interests – 
Liber Amicorum Peter Hay (2005) 55. 
21 See Richard Buxbaum, “Sovereign Debtors Before Greece: The Case of Germany”, 65 Kansas Law Review 59 
(2016), at 91ff. 
22 I.e., under threat of criminal prosecution. 
23 This rendered a second argument moot.  During the first years of the Third Reich, when all German bonds had 
defaulted on their interest-payment obligations, the German government offered to exchange hard-currency 
bonds for others paying interest in Reichsmark only.  Those rejecting the offer were left with no current 
prospects of interest payments let alone repayment of principal otherwise immediately due under the terms of the 
issuance contracts.  The LDA treated both classes of bondholders as the subjects of a “forced conversion” even if 
as a result, private-sector issuers faced the prospect, later mitigated by a postwar government guarantee, of 
paying twice.  A special treaty exemption, however, rendered this treatment inapplicable to the bonds issued by 
Catholic Church organisations.  See Article 23(5) of Annex IV of the LDA, specifically exempting Catholic 
Church bonds from the category of “forced conversions” the article applied to other German bonds held by 
Dutch claimants;  see Buxbaum, supra n. 21, at 96. 
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the standoff was resolved only with the bilateral Dutch-German Treaty of April 8, 1960, one of the 14 
such entered into between the Federal Republic and Western Allies (plus Sweden and Switzerland) 
settling a broad range of outstanding claims loosely classified as reparations-related.  Because of the 
lingering effects of the Dutch exclusion from the benefits of the LDA generally and from the “forced 
conversion” benefits for the Catholic bondholders specifically, those claims were more or less hidden 
in the treaty, a multi-part agreement dealing with a number of items such border adjustments and 
settlement of financial accounts. 24 

A major second category is intriguing because it reveals the blurred line between life and property, a 
line blurred in part by class distinctions.  It concerns the savings accounts of the forced laborers and 
prisoners of war brought to wartime Germany by the millions, most of whose wages25 were paid into 
blocked accounts but evidenced by the passbooks often held at least by the workers (some POWs, if 
“farmed out” to locations in the larger economy, may also have held such blocked savings accounts).  
Efforts of postwar forced-labor organizations and by the Western governments, especially and not 
surprisingly by the French, to claim satisfaction from the Federal Republic were rejected by its courts 
and then brought before the Inter-Agency Committee, resulting in more than four years of tortuous 
discussions and negotiations that bore almost no relation to the relatively modest sums actually 
involved. 

That saga began in January 195426 with an Interagency Committee review of “outstanding wage 
accounts of prisoners of war, foreign laborers, etc.”27  Some provisional regional “central banks” 
already had informed the provisional Central Bank (Bank deutscher Laender), predecessor of the later 
Bundesbank, of the existence and amounts standing in these accounts.  In the case of POWs, art. 28 of 
the 1929 Geneva Convention had provided one guideline: There was no direct employment 
relationship between the prisoner of war and the particular employer (private or municipal firm); 
therefore, the POWs had no wage claim against these wartime employers.  Furthermore, it was still 
unclear to what extent the latter had made payments directly into individual laborers’ accounts or at 
least, without such identification, into a general POW camp account  

The next step in the Committee’s analysis was to clarify – if that is the appropriate term – the fairly 
obvious point that these postwar wage claims at the time of their creation could not have been brought 
at the time they were “earned” against the individual firms,28 but only against the detention camps or 
against the Reich (i.e., the Third Reich) itself.  And thus, the LDA now would come into play; but not 

 

24 Vol. 509 U.N.T.S. 194.  The full story, only referenced here, is told in Feaux de la Croix, „Staatsvertragliche 
Ergaenzungen der Entschaedigung“, in Der Werdegang des Entschaedigungsrecht, (Fed.Min. Fin. & W. 
Schwarz, eds. 1985) at 231ff. 
25 At pay scales defined by country of origin and religion; in descending order of amounts paid to Western, 
Eastern (“Ostarbeiter”), Polish and Jewish laborers.  One bizarre regulation reflects the end stage vividly enough 
to be worth noting.  In a Regulation of March 13, 1945 (1945 RGBl II, April 7, 1945), the Labor Czar Fritz 
Sauckel decreed that in light of the excellent productivity and morale of the Ostarbeiter their wages, tax 
obligations and social-insurance benefits should be set from March 31 on at the level of other (i.e., Western) 
laborers.  
26 In other words, well more than a year before the transfer of sovereignty to the Federal Republic became 
effective in May of 1955.  The Minutes of this first meeting indirectly reveal that the “Allies” had expressed the 
wish to see this problem resolved and payments made to the owners of these (blocked) savings accounts. And 
from then on, the Allied High Commission became directly engaged in the further discussions. 
27  See the documentation of these sessions in Bundesbank Archiv, Section 49/69, Files 9566-3688. 
28 “Firms” implies civilian not military laborers, but it seems clear that even POWs were at times “farmed out” to 
employers, presumably large farms.  While most forced laborers at farms (and even in households – mothers 
with three or more chlldren under a certain age were “entitled” to domestic help ) were in the civilian laborer 
category, at least large farmsteads did have POW laborers on the premises. 
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the art. 5 moratorium.  Rather, and assuming it would be politic to use the LDA at all, the claims 
would fall under its art. 7, concerning the settlement of certain categories of claims: 

“The Federal Republic of Germany will authorise payment of obligations outstanding at the 
date of the entry into force of the present Agreement, and authorise transfer within a 
reasonable time in respect of such obligations where appropriate in the light of the relevant 
provisions of the present Agreement and the Annexes thereto, provided that such obligations 
(a) are non-contractual pecuniary obligations which originated before 8th May, 1945, and the 
amount of which was not fixed and due before that date.”  

Some of these savings-book accounts, however, belonged to French civilian laborers, who initially had 
been recruited through an originally voluntary program arranged with the Vichy Regime; these did not 
meet the art. 7 criteria, but would fall within the ambit of a separate process set out in art. 28 of Annex 
Four of the LDA, which governed wages, salaries and pensions based on employment: 

“(1) The creditor shall be entitled to demand from the debtor payment to a foreign country of 
the amount owed in five equal yearly instalments, starting on 1st January, 1953….”  

“From the debtor”, in the Committee’s view, was a term of art and meant that not the Federal Republic 
but the particular employer would be responsible for these payments.  So far as POW claims were 
concerned, however, the responsibility of the Federal Republic to satisfy them was clear; this was 
resolved at the very first meeting of the Committee.  But that was only the start, not the end of the 
matter. 

The first problem blocking expedited payments was the suggested procedure for presentation of both 
types of claims. Paraphrased, the Committee “held” that neither the military nor civilian departments 
of the Allied governments could present and demand payment of the claims in their own right.  Only 
the depositary banks could do so, and they only as trustees (Treuhaender).  It therefore was for the 
individual passbook holder to present and prove the claim, though granting a power of attorney to state 
or other organizations should be permitted.29  

To mitigate the burdens implicit in this approach, the Committee suggested that the passbook-holder 
lists held by the Hamburg and Duesseldorf provisional “central banks”, as well as by the Rastatt 
Volksbank in the French Zone of Occupation should be made available to the affected states – which 
in the main meant France.30  These could then notify the holders [but at what current addresses a 
decade later?] or be used by those mentioned agencies and organizations already granted specific 
powers of attorney by the former.  A few other restrictions were put into place; for example, that 
German firms involved with either type of workforce did not at this time already have to transfer funds 
to the “collective accounts” – Sammelkonten -- (i.e., the general accounts that had been set up for the 
entire, typically national cohort of these laborers at each firm).  Only current corrections to these lists 
would be required.  Finally, the states representing the applicants were to have no right to any 
unclaimed amounts; the possibility of turning these over to an appropriate international organization 
was suggested, but only on an ex gratia basis.  

 

29  The civilian claims, however, received a first warning shot across the bow:  “assuming such claims could be 
brought”.  This has to be understood as a placeholder for the possible applicability of the art. 5 moratorium. 
30 The Agency proposal did make clear that because the repayments were to be paid in German money, the 
citizenship of the claimant was irrelevant, an exception to the territorial limitations expressed in art. 10 of the 
LDA.  The only limitation on that exception was a version of the “Hallstein Doctrine”; namely, that no payments 
would be made to subjects of states with which the Federal Republic did not have a diplomatic relationship 
(unless the federal Executive specifically permitted  the transfers, such as to the Soviet Union itself and post-
1949 Yugoslavia – but, again, that is another story). 
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The obvious objections to this cumbersome and inadequate procedures were not long in coming.  Less 
than one month later the first discussions with representatives of the three Western Allies took place, 
and quickly descended into a morass of details that would try the patience of any reader.  Especially 
the French representative argued against the proposed approach:  The affected individuals had now 
waited almost a decade to receive their funds; an expeditious resolution was a matter of considerable 
political and social significance.  The German side earlier had made clear that the only issue needing 
clarification was the avoidance of double payments, an issue for which the Allies would provide an 
appropriate guarantee.  In sum, the only sensible resolution was to make the payments now to the 
respective governments, and they would take care of the transfers to the individual beneficiaries. 

In response the German team brandished their theretofore sheathed sword: Since the states purporting 
to represent their former POWs could make their claims only against the Federal Republic, that would 
qualify as a type of reparations within the moratorium of art. 5(2) of the LDA.31  The German proposal 
therefore was a concession, not an obligation, and should be accepted as such.  More arcane details 
followed, but the basic tenor was clear. 

Rather than tracing the many ensuing discussions over the reach of the mentioned special provisions 
of the LDA, of the possibility that the waivers contained in the Allied-Italian Peace Treaty of 1947 
applied to bar the passbook-wage claims of Italian military and civilian laborers, and of the constant 
disagreements concerning the scope of waiver provisions against possible further payments32 -- rather 
than all these exhaustive details, one single year-long internal review of a private-sector firm’s 
obligations to a Polish forced laborer will serve both to exemplify and to conclude this saga.    

In January of 1957 the Dortmunder Bergbau AG requested an opinion from the Finance Ministry 
whether the claim of a Polish forced laborer could be rejected on the basis of LDA art. 5(2) or required 
compensation under its Annex 4 art. 1 par. 2 item n. 7 (“wage claims”).  Months of inter-agency 
correspondence ensued, until the reply paraphrased here emanated from the Ministry in August. 

First, Dortmunder Bergbau needed to determine whether it fit the art. 5(2) definition in that it had used 
the claimant’s labor as an “agency of the Reich”.  However, this conclusion could not be reached 
simply on the basis of the private-law service or output agreements [zivilrechtliche Dienst- oder 
Werkvertraege] it had concluded with the Reich.  Further, the fact that the worker was housed in a 
guarded camp was not in and of itself sufficient to bring art. 5(2) into play.  On the other hand, it also 
needed to be clarified [by whom was left unspecified] whether the seizure of the worker in Poland and 
his compulsory placement in a German camp would justify the assumption that no genuine 
employment relationship had existed, but only a relationship analogous to that of a POW; in which 
case the moratorium would apply.  To paraphrase the response: ‘In that case there would have been no 
labor contract between you; instead, it would be a case of the Reich having put the worker at your 
disposition, under imposed conditions such as paying him a prescribed amount, in order to put your 
company in a position to act on behalf/by order of the Reich.’ 

 

31 At least by implication, that also would been true of Allied- state efforts to press the former “employers” of 
civilian workers if these firms chose not to enter into voluntary negotiations to settle the passbook claims. 
32 Important because the number of confirmed claims and the sums sought in them were not determinable; thus 
either the German government would have to replenish the sums agreed on or the other governments would have 
to accept proportionate reductions in the “certified” amounts.  That would be the case if the number and amount 
of these claims exceeded the projections on which the negotiations were based.  The three mentioned banks did 
have records of the deposited (and blocked) payments, but these did not necessarily reflect all, especially civilian 
workers’,claims. 
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“In checking whether a contractual relationship existed, extreme care should be used, since 
recognition of wage claims probably would immediately lead to numerous such demands and 
thus confront not only you but presumably other enterprises with significant claims of the 
same type.”  

Dortmunder Bergbrau provided the somewhat hapless answer that while it had paid only RM 36 per 
month instead of the RM 170 normally paid Polish laborers, in the latter case that was before 
deductions for union dues, room and board. 

The relevant files, which were organized by the particular ministry that had created the memorandum 
or initiated the discussion, end at this point.  These archives (the “Abs Archives” of the Deutsche 
Bank) provide no further information about this matter.  It may be that the payments were deemed 
satisfactory; it may be that simple exhaustion had set in for the Allies; but it also may be that the 
prospect of indirectly subsuming these issues in the future Bilateral Treaty negotiations already 
foreshadowed by 1957 and in fact begun by 1959 with 14 Allied and Neutral countries33 was the key. 

And with that the story returns to the other coalmines and the core of the second act involving the 
Baroness von Goldschmidt-Rothschild.  

In July of 1958 the action laid before the Hamburg court two years earlier was brought to the attention 
of the Federal Minister of Finance (which represented the government in the matter) by Dr. Franz 
Ludwig, a Luebeck attorney and notary representing the Baroness in that proceeding. His letter 
focused on the operation of the LDA moratorium and requested a statement of the Ministry’s position. 
Presumably this was an element of his litigation strategy; in any event it went unanswered, although a 
similar note sent to the AG fuer Berg- und Huettenbetriebe provoked the expected response that its 
predecessor, the Reichswerke AG “Hermann Goering Werke” had acted only as an agency – literally, 
a trustee (Treuhaender) -- of the Reich and bore no responsibility for the transaction.   

The next stage in the effort to break this impasse was the presentation three months later of a lengthy 
and thorough disquisition on all aspects of the LDA that might bear on the matter by the plaintiff’s 
expert, a Hamburg attorney by the name of Martin Luther.  And this formal Rechtsgutachten, an 
opinion of some 35 pages addressed to the Ministry of Finance, did receive the desired attention from 
the Inter-Agency Committee.  The Finance Ministry sent the document, along with its own provisional 
view of the legal aspects, to its institutional colleagues: the Foreign Office, the Economics Ministry, 
the Ministry of Justice, the Central Bank; and last but most certainly not least, to the Committee’s 
informal Chair, Abs. 

The exact sequence of events is provided in the Expert Opinion, and as it was not challenged on the 
facts by its recipients I use it here. 

The two mines, Charlotte and Rybnik, being Polish entities until September 1939, were subject to the 
annual German-Swiss Credit Agreement (Deutsches Kreditabkommen = DKA),34 which in its 1941 
version allowed for the possibility of the German Reich taking over the proceeds of loans earlier made 
to debtors whose seat was in Eastern Upper Silesia, which had been absorbed into the Reich.35  The 

 

33 In the case of the Franco-German Treaty in 1960. 
34 This is the concept later known as the “Standstill Agreements” the Reich also signed annually with the United 
Kingdom (until 1940) and with the United States (until 1942).  These are a story unto themselves, but not one 
that can be pursued within the limits of this presentation.  Their consequences were treated in the complex 
Annex III of the LDA; see UNTS No. 4764 at 150ff (1959). 
35 “Eingegliedert” – a legal term of art; literally, “made a member of”. 



10 
 

Hermann Goering Werke, the “purchaser” of the mines, took on that repayment obligation. This, 
according to Luther’s Opinion, occurred in the form of a Decision (Beschluss) of the Hermann 
Goering Werke of December 9, 1941. Repayment of these credits was deferred pursuant to each 
annually renewed Swiss-German Credit Agreement .  Only in 1945, with the expiration of the last 
Agreement of 1944, was the repayment of the credits due.  That this did not occur then goes without 
saying.  And as mentioned, not long thereafter the Swiss Banks pressed the Baroness for repayment. 

Luther’s Opinion takes the position (again, uncontested) that the 1941 arrangement with the Swiss 
banks under the 1941 DKA did not enure to the benefit of the Baroness.  In general legal terms I 
would say the “hold-harmless” phrasing in that purchase agreement amounted to an attempted 
novation, but one that would have no legal effect on the rights of the creditor against the primary joint 
debtor in the absence of a specific declaration to the contrary.  Basically, I read the Luther Opinion as 
taking the same position.36  

The Opinion went on, as expected, to demonstrate why the LDA moratorium did not affect this claim.  
I spare the reader some of the more arcane details, in particular the effort, rejected by the Inter-Agenc 
y Committee, to read Appendix VIII of the LDA as overriding the art. 5(2) moratorium; as will be 
clear from the following, that in any event was moot given the outcome of the Committee’s 
deliberations. 

The first internal reaction came from the addressee of the Opinion, the Ministry of Finance.  Its 
Memorandum, submitted to the other members of the Inter-Agency Committee provisionally opined 
that the moratorium did apply; presumably at least in part because that was the position the Federal 
Republic had taken in the Swiss litigation, into which it had been summoned by a version of a cross-
complaint the Baroness had submitted there.  The Memorandum at first proceeds in straightforward 
fashion.  The German Enemy Property Administrator (Feindsvermoegensverwalter) took over the 
property by means of the January 3, 1941 contract; at that time the Baroness was a French subject; that 
sufficed to trigger the moratorium.  

But it then takes a curious turn.  It states that the only way the moratorium could not apply would be if 
the 1941 transaction had been a “purely commercial transaction.”  And it then rejects this possibility 
on the basis of the claimant’s religion: 

“[The commercial exception cannot apply;] the purchase of the shares occurred, rather, 
because the two mines were of Jewish ownership…and the Baroness also is a Jew. The 
records repeatedly refer to the fact that the purchase had to be carried out as an Aryanization 
measure.”  

The Ministry’s analysis even went on to point out that only Jewish and Polish-owned properties were 
sold, whereas “Aryan German” property in the region was returned to its former owners.  
Nevertheless, it at least provisionally took the position that the Purchase Agreement itself could fall 
under the moratorium; its doubts were limited to the function of the obligation of the purchaser to take 
care of the Swiss loan – an obligation that in 1941 might well have seemed trivial given the annually 
renewed DKA-deference granted German debtors.  In the end the Ministry requested the views of its 
official colleagues, and that included the views of Abs. 

 

36 The German passage in the Opinion reads: “…beim Fehlen besonderer Stundungsvereinbarungen zwischen 
dem schweizerischen Bankverein und der Klaegerin….” 
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He left aside the Finance Ministry’s questions concerning interpretative rules that might or might not 
override the moratorium, and limited his response to the art. 5(2) issue.  It is worth quoting in full, as 
in fact it ended any possibility of denying relief to the claimant: 

“The justification for applying art. V par. 2, provided in the letter [of the Ministry] seems self-
contradictory to me. There it is pointed out that the sale of the mining companies to the 
Hermann Goering Werke was an Aryanization measure.  If I take this starting point as correct, 
then I cannot understand how [art. 5(2) could apply here. This provision relates to all claims 
arising out of the 2nd World War; thus assuming a causal relation between the 2nd World War 
and the creation of the applicable claim. It may be true that during the curse of the war the 
Aryanization measures were intensified.  But there can be no doubt that [these measures] were 
not a consequence of the war.  It does not take detailed demonstration [to recognize that] 
Aryanization measures existed long before the war began and that the war merely provided a 
welcome ground for their intensification. Thus, if the view of the Federal Ministry of Finance 
is correct, that the sale was an Aryanization measure, then in my opinion it has been 
conclusively demonstrated that [art. 5(2)] is not applicable. The reference that the complainant 
at that time [1941] already was a French citizen should have no significance in this 
connection.”  

Abs closes by expressing his view that the current discussion of a settlement would be the most 
advantageous solution for the German side.  And so it came to be.  The clarity and power of this 
response to the ministerial effort to bring the moratorium into play brooked no counterargument. 

III.   In lieu of a conclusion, 

a brief comment on the distinction between the claims for redress of wrongful death or injury and 
those for damages to property found in a US-German treaty of this century may suffice. The German 
statute enacting the Agreement concerning the Foundation “Remembrance, Responsibility and the 
Future”37 provides that only forced laborers who survived until 1999 (when the treaty negotiations 
were completed), or if deceased thereafter their surviving spouses and children or grandchildren, were 
eligible to make any claim for compensation.  If a property seizure was the wrong, however, any direct 
descendants of the original victims even of those who died before 1999, was eligible to present that 
claim.  

Of course, nuances always exist.  Had that qualification not been made, not 800,000 but approximately 
eight million forced-labor claims would have been possible.  The already inadequate amounts 
available for distribution were set by the German mediator Otto Graf Lambsdorff and the Amercian 
Stuart Eizenstat, who had been asked to provide their good offices by counsel for both sides after these 
were unable to agree on a settlement amount after much rancorous debate.38 They were set at roughly 
the levels that decades earlier had been set first by the Allies and then, after the Transfer-of-
Sovereignty Agreement, adopted by the German government in its Compensation Act – the level of 
payments which at that time was provided those who survived the wartime concentration and 
extermination camps.  The compensation funds of 2000 having been fixed at roughly this benchmark, 
reduction of individual compensation to one-tenth of that already meager amount, in order to 
accommodate ten times the number of labor claims, was politically a non-starter.  Even as it was, 

 

37  Gesetz zur Errichtung einer Stiftung “Erinnerung, Verantwortung und Zukunft”, August 2, 2000, BGBL II 
(2000) p.35. 
38 See Stuart Eizenstat, Imperfect Justice  (2005).       
         9 
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because of the number of claims that did come in, the national organizations charged with 
administering the payment system had to engage in economic triage: forced laborers in industry 
receiving the highest per capita payment, agricultural laborers very little, and domestic household 
laborers nothing. 

The amounts the Baroness claimed were in the thousands, not millions.  That could be taken as a 
sufficient rebuttal of the property-life argument, thus making the long-lived nature of property a moot 
point.  However, where the POW and civilian forced-labor savings accounts fit  – their aggregate was 
in the low millions of D-Marks, not in the five billion Euro range of the 2000 statute – the reader may 
decide.    
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