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NATIONAL IMPLEMENTATION OF THE CAPE TOWN 
CONVENTION: OF BANKRUPTCY AND CIVIL 
PROCEDURE 

Richard Buxbaum 

INTRODUCTION 
One of Herbert Kronke’s most significant achievements as Secretary-General of 

UNIDROIT was to bring the Cape Town Convention on International Interests in 
Mobile Equipment and its Protocol . . . on Matters Specific to Aircraft Equipment to a 
successful conclusion. It was a long flight – from its departure in 19881 to its justifiably 
acclaimed arrival in 20012 – and it remains to this day perhaps the principal 
demonstration of the viability of globally uniform law in the commercial sphere. 

Even as self-sufficient a uniform law as this Convention and Protocol, however, 
requires national implementation; and the first warning that this might raise difficulties 
arose at the final session of the mentioned joint UNIDROIT-ICAO meeting of 
governmental experts.  

„A lengthy discussion took place with regard to a proposal, . . . according to which a 
‚Contracting State shall ensure that judicial proceedings relating to the remedies under 
the Convention will be completed within the period set forth in a declaration‘ [dealing 
with the maximum permissible delay in a bankruptcy proceeding before aircraft 
repossession] . . . found to be highly controversial. . . . Several delegations indicated that 
their countries would have constitutional problems with such a provision. . . . 
Furthermore, . . . [if the provision] . . . was intended to cover . . . not only speedy or 
interim relief but all judicial proceedings [this] raised considerable doubts among 
delegates as to the appropriateness of such a solution. . . .“3 

Herbert Kronke’s acknowledgement of these objections, which indeed had led to 
rejection of the proposal, will serve as my brief: 

„[A]reas deeply rooted in legal and cultural tradition and everywhere moulded down 
to the finest details and levelled to become coherent systems . . ., such as civil 

 
1 Canada has been credited with the suggestion of the project in 1988, after a preliminary survey of 
potential interest initiated and conducted by Professor Ronald Cuming (University of Saskatchewan); see 
Martin J. Stanford, Completion of a First Draft of Unidroit’s Planned Future Convention on International 
Interests in Mobile Equipment, 1996–2 Uniform Law Review 274. It did take 36 fueling stops from the 
Cuming survey and report to the two marathon sessions of the „Study Group“ in January and November 
of 1997 and the three 1998 meetings of the Steering and Revisions Committee before the draft was ready 
for consideration by governmental experts. And even this took two separate sets of sessions, the second 
of which was a UNIDROIT-ICAO joint committee; only in March of 2000 was the product ready for the 
October-November 2001 Cape Town Diplomatic Conference (a period that itself suggests national 
consideration whether the procedural and insolvency nests had to be rebuilt to fit this new regime within 
the legal order). Recall that Kronke took up his post in 1998 – just in time to have to steer the technical 
product through the bureaucratic-political turbulences. 
2 A further indicator of its success is the relatively short period that elapsed after the 2001 Conference 
before the necessary number of ratifying states sufficed to bring the Convention and the Aircraft 
Equipment Protocol into force in 2006. 
3 [UNIDROIT-ICAO] Third Joint Session . . . Report, par’s 118–119 (March 2000). In the end, the 
Proposal was not accepted; par. 121. 
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procedure, are unlikely to lend themselves to successful harmonization through 
Conventions. . . .“4  

It would be hard to find a more suitable test of this formulation than the project so 
thoroughly identified with Kronke as  is the Cape Town Convention and its Aircraft 
Equipment Protocol.  My contribution will try to provide that test.   

What I can carry away from this brief review of the current understanding of 
Montesquieu’s argument as it bears on my proper subject; namely, UNIDROIT and its 
substantive agenda, is the interwoven nature of public law, in the shadow of high 
politics on the one hand and of civil and administrative, including insolvency-related, 
procedure on the other. 

I. The Implementation of UNIDROIT Codes at the National Level 

A. Introduction 
I need not discuss the position of UNIDROIT as a player in the arena of public and 

private bodies at work on global or regional unification-of-law projects, interesting as 
this is from the perspective of institutional cooperation and competition. For the 
English-language community this has been thoroughly and persuasively documented by 
Block-Lieb and Halliday;5 their historically founded bureaucratic-political evaluation of 
the partly collaborative partly competitive relationship between UNIDROIT,  the 
Hague Conference on Private International Law, and UNCITRAL remains the essential 
resource on these aspects. 

B. Considering Uniform-Law Projects from the Perspective of Their Susceptibility 
to Non-Uniform Implementation 

The test case, as already mentioned, has to be one in which a body of both uniform 
substantive law and uniform procedures is prescribed in the form of a convention 
which, through its ratification by a signatory state, is converted into as complete and 
self-enforcing body of hard law as any promulgated by the national legislature of that 
state. The obvious candidate for treatment is the recent UNIDROIT foray into the 
complex field of Secured Transactions, the Capetown Convention on International 
Interests in Mobile Equipment, in particular as buttressed by its Aircraft Equipment 
Protocol.6  

I begin with three statements in the Convention’s Preamble, since they signal the 
core economic rationale and justification for its existence:  

 

 
4 This, indeed, is an issue to which Herbert Kronke had given considerable attention; from the time of his 
appointment in 1998 he provided essential early impulses to this strategic turn. See only his „inaugural“ 
overview, Kronke, International uniform commercial law Conventions: advantages, disadvantages, criteria 
for choice, NS 5 ULR 13, 2000–1, at 20. 
5 Susan Block-Lieb & Terence Halliday, „Contracts and Private Law in the Emerging Ecology of 
International Lawmaking“, in Contractual Knowledge (Grégoire Mallard & J. Sgard, eds., 2004) 350; and 
same, Global Lawmakers (2006), esp. at 54ff, 367ff. 
6 For a useful discussion of the making of the Convention, directly relevant to the themes of this 
contribution, see John Pottow, The Dialogic Aspect of Soft Law in International Insolvency: Discord, 
Digression, and Development, 40 Mich. J. Int’l L. 479 (2019).  
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 RECOGNISING the advantages of asset-based financing and leasing for this 
purpose7 and desiring to facilitate these types of transaction by establishing clear rules 
to govern them, 

 
 DESIRING to provide broad and mutual economic benefits for all interested 

parties, 
 
 BELIEVING that such rules must reflect the principles underlying asset-

based financing and leasing and promote the autonomy of the parties necessary in these 
transactions. . . .8 

 
The assignability of the original claim is not a significant problem today.9 It is of 

course correct that in Civil-Law regimes, for much of the 20th century this was possible 
only with the consent of the primary debtor. That issue, however, largely had been 
resolved in favor of assignability, even in the face of the debtor’s objections, well before 
uniform law functioning across national borders came to the drafting tables. The Cape 
Town Convention negotiators, therefore, could begin at the next stage, that of assuring 
the validity and enforceability of an assigned claim against others holding claims against 
the primary debtor. The special case of consumer protection properly set aside in its 
own protected reservation, only questions of adequate public notice of the existence 
and assignment of the secured claim should arise. 

The key issues, as is typical of these assignable instruments, are those of competing 
claimants to the physical object or the proceeds of its disposition; the priority of a duly 
registered claim over other claims especially though not exclusively in the event of an 
intervening insolvency; and – most important – the effort of the debtor-in-possession 
or its insolvency administrator to retain and use the secured object as part of its larger 
effort to achieve a reorganization. The first issue is adequately resolved in Article 29 of 
the Convention. It establishes that priority, and extends it even against earlier but 
unregistered extensions of credit to the primary debtor, whether or not the registered-
credit extender knew of the prior credit.10 The second two issues, however, implicate 
public-law aspects of bankruptcy and related insolvency, to which more below. And for 
all three issues the inherent transnational mobility of the physical objects covered by 
the Convention of course create an inherent transnational problem. Indirectly but 

 
7 I.e., „to acquire and use mobile equipment of high value or particular economic significance and to 
facilitate the financing of the acquisition and use of such equipment in an efficient manner“. On the role 
of enforceable security interests in achieving these goals, see especially Sanam Saidova, Security Interests 
under the Cape Town Convention in International Interests in Mobile Equipment (2018). 
8 A valuable political-economic treatment of the unique history of the Convention and the essential 
Protocol, including an evaluation of the economics of the industry and the problem of accommodating 
state policies (and politics) within the unique self-help paradigms of these instruments is that of Iwan 
Davies, The New Lex Mercatoria: International Interests in Mobile Equipment, 52 Int’l & Comp. L. 
Quarterly 151 (2003).  
9 Though disparate national treatment of pledges of obligations may remain a problem; see, e.g., Attila 
Harmathy, The resolution of secured transactions under the future UNIDROIT Convention: a Hungarian 
point of view, in Symposium, A New International Regime Governing the Taking of Security in High-
Value Mobile Assets: The Legal and Economic Implications, 1999–2 Uniform L.Rev. 237. 
10 As already mentioned, the nature of the objects subject to these security interests makes the separate 
problem of consumer protection largely moot. 
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unavoidably this leads to more complex questions of applicable domestic and private 
international law11 than is the case in a similar context in which the object securing the 
respective credit extension remains „at home“. In short, the relevant question is 
whether the mentioned three types of disputes give rise to more and different 
procedural scenarios than those that arise in any given domestic context.12 

Of course, problems arise when attachment and perfection of a security interest are 
incorrectly carried out: when the description of debtor or secured object is inadequate; 
when the filing is in an improper location; and so forth. That aside, however, generally 
speaking a properly attached and perfected security interest, kept current, is honored 
even in the insolvency context.  

So far so good, except for two points. First, and probably the more important one, 
the concept of „bankruptcy“ changed over the course of the 20th century until today 
the public policy considerations favoring the effort to reorganize rather than liquidate 
the insolvent enterprise has gained ascendancy almost everywhere. Second, in terms of 
countervailing public policies, what is true for enterprises producing the objects and 
services of daily life is all the more salient in the context of the Cape Town Convention. 
Commercial airlines and their assets – and flags – implicate national interests in a 
different sense than do refrigerators, automobiles or even trains. And that banal 
comment leads to the Aircraft Protocol of the Convention, its justification, and its 
limits. 

First, the case for its honor. A persuasive if not formally authoritative article makes 
that case best: 

„The main driver [for the Convention] was to reduce the cost and increase the 
availability of financing for high value mobile equipment. In no area does the Cape 
Town Convention have a greater impact on such cost and availability of financing 
capital than in the context of bankruptcy, insolvency or other payment moratoria or 
‚stays‘ impacting a debtor and its creditors. The insolvency provisions of the 
[Convention and Aircraft Protocol] dealing with specific aircraft objects are integral to 
lowering the cost and increasing the financing for aircraft equipment. . . . “13 

Imperfect use of the registration processes is not where the problems lie. Rather, it is 
exactly the stability of the „existing building“ onto which the Convention regime is 
superimposed that can make even an internally self-sufficient substantive regime 

 
11 In this connection, an essay on these choice-of-law issues is particularly relevant; see Karl Kreuzer, 
Jurisdiction and Choice of Law under the Cape Town Convention and the Protocols Thereto, 2 Cape 
Town Conv. J. 149 (2013):  
„The complementary regime has to build on the agreement of the parties and on existing municipal legal 
systems – both at the substantive and procedural law levels. The CTC-regime is like a floor added on top 
of an existing building: the use of this top-floor depends on the infrastructure of the whole building. In 
principle, the necessary complementary rules already exist in the form of the law in force in the forum.“ 
Ibid. 
12 The International Registry of course is stable, geographically speaking. Subsidiary issues, however, are 
„mobile“; especially additional national requirements for further registrations of credit instruments and 
documents involving aircraft that are „flagged“ under the laws of (registered in) a given country. That 
understandable requirement can lead to yet other and difficult issues of the international conflict of laws, 
not only when the litigation is laid in the „flag“ state but also when it is brought in another state’s forum – 
a type of loi d’application immediatement situation. I do not delve into these matters here. 
13 Donald Gray, Dean Gerber and Jeffrey Wool, „The Cape Town Convention’s aircraft protocol’s substantive 
insolvency regime: a case study of Alternative A“, 5 Cape Town Convention Journal 115 (2016), at 115f., 
citing Roy Goode, Official Commentary to the Cape Town Convention §5.56 (the 3d edition of 2013; 
meantime the 4th edition of 2019 has been published).   
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vulnerable.14 No substantive uniform law, no matter how well designed, can escape this 
dependence so long as national procedural law needs to be resorted to in order to 
„bring it home“, as it were.  

Two recent disputes, the recent Avianca litigation in Brazil and the Spice Jet and 
Kingfisher litigation in India illuminate this issue. Both Brazil and India had ratified 
„Alternative A“ of Article XI of the Protocol, the „hard-law“ version of the insolvency 
articles, which by its terms allows the secured creditor to attach and thus control the 
secured object under an expedited process.15 This is the core of the exception to the 
typical stay of proceedings a bankruptcy court imposes as the various parties negotiate 
in the shadow of a possible reorganization. 

Nevertheless, both states’ courts managed to apply the functional equivalent of 
Alternative B to the respective situations. The Brazilian court, after a short but still – 
barely – legitimate delay, eventually did allow Alternative A to prevail. The Indian court, 
if I read the text of a published decision correctly, used the delay inherent in its civil 
docket and the welter of competing claimants as grounds to move the case into the 
state’s ordinary bankruptcy regime.16 

Even more telling may be the current situation in Europe. Alarmed by the number 
of airline failures and insolvencies, in particular their effect on dishonored tickets and 
stranded passengers, the UK Department of Transportation commissioned an inquiry 
(the Bucks Committee) to investigate these failures and issue appropriate 
recommendations for their correction. Its Report17 focuses largely on those issues, but 
one section speaks at least indirectly to the matters under discussion here. The relevant 
passages are the following: 

„A key element of this task is to explore how to keep an airline’s fleet of aircraft 
flying at the point of insolvency. 

 …. 
„The broad aim would be to maintain the airline’s service using its existing fleet, 

in order to meet the immediate travel needs of passengers left overseas. For most 
airlines we consider these operations would only be required for a short period (in 
most cases 14 days, or less), until the market can cope with residual demand. 

 …. 

 
14 See Krueger, supra n. 11. 
15 The state ratifying or acceding to the Protocol (and Alternative A) makes a declaration as to the 
number of days that may elapse before the creditor can exercise effective control over the secured aircraft 
object or to cure defaults. See Donald Gray, Dean Gerber & Jeffrey Wool, supra n. 13, at 125 (describing the 
regime of Protocol art, XI(5).  
16 See Awas 39423 Ireland Ltd. & Ors. v. Directorate General of Civil Aviation & Anr. WP(C) 871/2015 
and Wilmington Trust SP Services (Dublin) Limited v. Directorate General of Civil Aviation & Anr. 
WP(C) 747/2015 (High Court, New Delhi 2015). On the specific problem of aircraft repossession „on 
the ground“, especially in the Kingfisher case, see Stewart B. Herman, Aircraft deregistration and repossession 
in India: lessons from Kingfisher and Spicejet, May 2015, available at 
https://www.lexology.com/library/detail.aspx?g=1d132e27-b4e2-4f9d-9572-d973f392873f. 
A usually current and detailed (if not authoritative) review of these two – and a host of other – airline 
insolvency situations is the „Wolf Street“ newsfeed, accessible at 
https://wolfstreet.com/2019/04/17/more-airlines-collapse-jet-airways-india-alitalia-wow/ (last accessed 
July 24, 2019). 
17 Airline Insolvency Review – Final Report (March 2019). 

https://wolfstreet.com/2019/04/17/more-airlines-collapse-jet-airways-india-alitalia-wow/
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„We identify two broad areas of development that will help to ensure a UK airline can keep 
flying at the point of insolvency. The first relates to the UK’s insolvency rules and the 
ability to create a regime that is better suited to an orderly wind down of an 
airline. 

 …. 
„In the UK, the practice of operating an airline in administration is rare, though 

not unheard of. The Interim Report discussed the most recent example of 
Paramount Airways, a UK registered airline, which failed in the peak summer 
holiday season in 1989. While there was some success in keeping the airline flying 
for a short period, the costs and operational issues were significant. In particular, it 
highlighted the potential for creditors in the UK and overseas to frustrate the 
operation by detaining aircraft, and demanding payment for their release. 

 …. 
„More typically, airline insolvencies in the UK have led to an immediate 

cessation of operations and grounding of the fleet when the airline enters 
administration.“18 

 In relation to the legislative toolkit, the Report’s primary recommendation is the 
implementation of a Special Administration Regime (SAR) for airlines: 

„Amongst other things, this would involve temporarily changing the legislative 
purpose of an airline’s administration to the repatriation of its passengers, imposing a 
moratorium on creditors’ actions, and arranging payments agreements with staff and 
suppliers to ensure costs associated with repatriation would be paid as expenses of the 
administration.“19 

While not explicitly suggested, the Review may be read at least to intimate the 
possibility of forced mergers or takeovers when appropriate. This is not pursued, 
however, and the difficulties of such an approach are manifest. Alone the amalgamation 
of pay schedules and employee seniority in this unionized sector, let alone aircraft 
variations, are stumbling blocks.20 The tangle of claims by different secured creditors to 
equipment joined in a single aircraft not to mention the inventory of an entire airline 
would be a further impediment to say the least. 

 
18 Id. at pars. 6.1ff. (emphasis added). A recent blog by a knowledgeable commentator drives home this 
point: 
„The [Airline Insolvency Review] report’s primary recommendation was to implement a special 
administrative regime (SAR) for airlines to allow the airline’s fleet to operate during insolvency to get 
stranded passengers home. . . . However, . . . this won’t stop creditors seeking to repossess aircrafts once 
an airline fails.“ 
https://www.lexology.com/blog/2019/05/whos-next-recent-airline-collapses-and-new-laws-to-address-
the-mess, citing a law firm blog of 10 May 2019, Charlotte Moller, Helena Clarke & Harry Rudkin, Airline 
Insolvency Overhaul: a summary of the final report of the Airline Insolvency Review, available at 
https://www.globalrestructuringwatch.com/2019/05/airline-insolvency-review/. 
19 Op.cit., supra n. 17. An older U.S. governmental analysis was concerned more with airline failure to 
honor employees’ pension entitlements than with passenger interests, but also looked at official efforts to 
provide guarantees to secured creditors in order to avoid repossessions; see GAO (Government 
Accountability Office) Report No. 05–945, Commercial Aviation – Bankruptcy and Pension Problems 
Are Symptoms of Underlying Structural Issues. 
20 One of the most comprehensive reviews of airline bankruptcies up to the date of its publication pays 
particular attention to this  almost intractable problem of seniority integration with its legal, political and – 
for the affected employees be they pilots, flight attendants or maintenance workers – financial fallout. See 
Paul Stephen Dempsey, Airline Bankruptcy: The Post-Deregulation Epidemic (2012), available at 
https://www.mcgill.ca/iasl/files/iasl/aspl613_paul_dempsey_airlinebankruptcies2012.pdf.  

https://www.lexology.com/blog/2019/05/whos-next-recent-airline-collapses-and-new-laws-to-address-the-mess
https://www.lexology.com/blog/2019/05/whos-next-recent-airline-collapses-and-new-laws-to-address-the-mess
https://www.globalrestructuringwatch.com/2019/05/airline-insolvency-
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One more potential stumbling block can arise when the forum’s bankruptcy 
institutions accept a foreign administrator’s petition to open a secondary process 
covering the local assets of the foreign insolvent airline. This issue – a common one 
almost by definition – rose in the United States in connection with the long-running 
Alitalia proceedings.21 While no aircraft potentially subject to repossession were at the 
relevant time present in the United States, the possibility of their entry sufficed to cause 
a stay of any effort to seize control of any such aircraft to be entered.22 

In short, the Protocol does not float in the air above the state; it needs to be and is 
tethered to the ground. The Convention’s and Protocol’s adoption is a success, and 
legitimately hailed as such. But it is not an airtight self-executing regime. Perhaps the 
state of a frustrated secured creditor’s domicile might champion its creditor’s 
compensation claim in the interstate arena on the ground of a treaty violation – that is 
as far as one might go in this direction. 

C. The Economic Claim 
I return to the core argument in favor of Alternative A reviewed above, to ask a 

different question: whether available evidence supports the cost-differential justification 
at the core of the argument in favor of Alternative A. In this context, a look at the 
history of airline insolvency in the one country that has remained with Alternative B, 
Mexico, is at least suggestive even if not empirically demonstrable in detail. 

One case study is fortunately available - the insolvency of Aero Mexicana (Compañía 
Mexicana de Aviación) in 2010. A detailed and lengthy judicial opinion reviews the 
negotiations among the affected parties – ranging from different secured creditors to 
the employee unions to the state. It reveals that these negotiations indeed were 
conducted in the setting of a bankruptcy/reorganization proceeding that could include 
stays of creditor actions and other delaying interlocutory proceedings.23  

 
21 In re Alitalia-Linee Aeree Italiane, S.p.A., Docket No. 1_08-bk-14321 (Bankr.Ct. S.D.N.Y. 2008). In 
the „COMI-primary“ Italian proceeding (so designated in the U.S. case in order to allow the opening of 
the secondary proceedings pursuant to Ch. 15 of the Bankruptcy Code), the Italian court did stay efforts 
to repossess the carrier’s leased aircraft, despite Italy’s acceptance of Alternative A. This „exception“ was 
based on a special 2008 Executive Order, which among other grounds cited the state’s national interest in 
its flag carrier. The Order is quoted in full in the Administrator’s Petition; ibid. 
22 Id., Docket Entry No. 23 [copyrighted by and used with the kind permission of the Bureau of National 
Affairs (BNA)]: 
„. . . . 
i) Extension of the Preliminary Injunction is necessary to avoid irreparable injury, loss or damage to the 
Administrator, the Debtor and the Debtor’s creditors in that the Supporting Papers contain facts showing 
that there is a material risk, whether or not the Petition is issued, that creditors of the Debtor in the 
United States may seek to commence, continue and/or prosecute legal actions against the Debtor or the 
Debtor’s assets within the United States (the ‚U.S. Assets‘) and/or seize, attach, take possession of, 
and/or enforce judgments and/or liens against the U.S. Assets including, without limitation, aircraft 
owned or leased by Alitalia which, from time to time, enter into the United States), resulting in the loss of 
those assets to the Debtor, the Debtor’s creditors and the Administrator. . . .“ 
In fact, no such equipment was present in the forum at the time; indeed, the entire estimated value of 
local assets was under $1,00,000. Of course, that had no bearing on the risk of entry cited by the 
Bankruptcy Court. 
23 See the full review of these judicial proceedings: Caso Mexicana de Aviación, DGCS/NI: 39/2011 
(September 8, 2011),  
https://www.cjf.gob.mx/documentos/notasInformativas/docsNotasInformativas/2011/notaInformativ
a39.pdf. In this case, too, a Ch. 15 secondary proceeding was brought in the United States (and, 
incidentally, in Canada). See In re: Compania Mexicana de Aviacion S.A. de C.V., 2010 WL 10063842 
(Bktcy Ct.S.D.N.Y. 2010). In this case, unlike the Alitalia case, supra n. 21, aircraft subject to repossession 

 

https://www.cjf.gob.mx/documentos/notasInformativas/docsNotasInformativas/2011/notaInformativa39.pdf
https://www.cjf.gob.mx/documentos/notasInformativas/docsNotasInformativas/2011/notaInformativa39.pdf
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Nevertheless, the immediate appointment of an insolvency administrator, the 
vigorous and successful pursuit of competing investor groups interested in purchasing 
the entity, and the ultimate decision in favor of one party and its program for the 
transformation of the airline into a newly capitalized form all led to a result as timely 
and as satisfactory to the secured creditors as any Alternative A proceeding could have 
achieved. That it did not hold, and that a few years later the airline descended into full 
bankruptcy,24 is another matter; at least the reorganization process worked in the sense 
that the secured creditors received the equivalent of the Protocol’s preferred structure. 
In short, these contrasting episodes suggest that national institutional variations – again, 
in Kahn-Freund’s sense – matter as much as the most self-contained internationally 
generated uniform legal regime.  

The Aero Mexicana story offers an even broader lesson. To avoid a race-to-the-
bottom competition, states championing their industries’ exports agreed to a benign 
„cartel“ leveling that playing field. In the case of aircraft, that interest is reflected in the 
stand-alone OECD Sector Understanding on Export Credits for Civil Aircraft 
(„ASU“), which provides the conditions under which a state may reduce the premium 
rates the manufacturer’s state may grant its exporter as a credit and, of at least equal 
significance, that the „importing state“ receives as an indirect cost reduction.25  
However, only „Alternative A“ states are even eligible to obtain this benefit.  Mexico is 
not. 

There is less to this apparent detriment than meets the eye, in large part because of 
the actual details of aircraft financing.  The U.S. Export-Import Bank (EXIM Bank) 
website succinctly explains that process.26  A separate intermediate entity, an off-shore 
„tax neutral“ Special Purpose Company borrows the necessary funds from EXIM Bank 
purchases the aircraft from the manufacturer largely with these funds27 and leases the 
aircraft to the airline.  Alternatively, EXIM Bank provides the manufacturer a guarantee 
to cover its payment in the case of the SPC’s defaults on its payments to the former 
(„cover“). The SPC’s owner grants EXIM Bank (its security trustee) a first-priority and 
perfected interest through a pledge of its ownership interest in the SPC; indirectly 
EXIM Bank thus is secured by the aircraft.  Finally, the lease itself (carrying the same 
terms as the original loan) also is assigned to EXIM Bank’s Security Trustee and 
similarly perfected. As EXIM Bank’s description puts it, „[t]he lease rentals paid by the 
Airline [to the SPC] will at all times be sufficient to repay the . . . loan obligation. . . .“28   

 
were available in the secondary forum. The voluntary stays agreed to in the primary Mexican proceeding,  
however, apparently were honored. See also the review in Lina Forero-Nino, Mexicana Airlines, One of the 
World’s Oldest Airlines, Files for Bankruptcy Protection in Mexico and the United States and Suspends 
Flights until Further Notice, 17 Law & Bus. Rev. Am. 361 (2011). For the Canadian filing, see 
https://flyingwithfish.boardingarea.com/2010/08/29/mexicana-says-goodbye-with-its-future-up-in-the-
air/.  
24 See the Decision of April 3, 2014, published in the Official Journal of the Federation May 19, 2014, 
accessible at http://dof.gob.mx/nota_detalle.php?codigo=5345111&fecha=19/05/2014. I thank Lic. 
Eduardo Cruz Gomez Tagle for his kind assistance in working through and evaluating the documentation 
of this case. 
25 For the current ASU, see https://www.oecd.org/trade/topics/export-credits/documents/oecd-
export-credits-prevailing-cape-town-list-asu.pdf (August 2018).  The rates are based on the credit-
worthiness of the importing country and vary significantly. 
26 See https://www.exim.gov/what-we-do/loan-guarantee/transportation/finance-lease-structure. 
27 The OECD arrangements, supra n. 25, basically limit these loans to 85% of the net invoice price; ibid. 
28 Ibid. 

https://flyingwithfish.boardingarea.com/2010/08/29/mexicana-says-goodbye-with-its-future-up-in-the-air/
https://flyingwithfish.boardingarea.com/2010/08/29/mexicana-says-goodbye-with-its-future-up-in-the-air/
http://dof.gob.mx/nota_detalle.php?codigo=5345111&fecha=19/05/2014
https://www.oecd.org/trade/topics/export-credits/documents/oecd-export-credits-prevailing-cape-town-list-asu.pdf
https://www.oecd.org/trade/topics/export-credits/documents/oecd-export-credits-prevailing-cape-town-list-asu.pdf
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Why are Mexico and its (now all private-sector) airlines  less affected by their 
exclusion from this arrangement?29  First, the „eligibility discount“ (the „Cape Town“ 
discount) may not be more than 10% below the market-risk based rate.30  But at least in 
the current era there is a more significant reason: 

D. In Lieu of a Conclusion 
A recent global conference convening many  state- and private-sector industry 

participants in the aircraft leasing market came to what may be a more appropriate 
conclusion to this essay: 

„The panel . . . did not anticipate any danger of liquidity tightening before aircraft 
values softened. . . . The aviation finance market remains relatively stable and continues 
to offer a wide variety of financing options. Funds are available at historically low cost 
and offered by a range of lenders and investors from around the world together with 
substantial growth in the aviation capital markets. Commercial banks are competing 
with and working alongside a wider and deeper selection of alternative funding 
sources.“31 

  In general, the sheer size of private-sector surplus funds that for decades have been 
sloshing around the globe has rendered the assumptions of creditor discipline of 
profligate debtors questionable and the OECD’s virtuous cartel fragile. The „private 
wealth and public penury“ situation John Kenneth Galbraith decried 60 years32 ago is 
even more prevalent today. The aggregation of private-sector savings in institutions 
jostling for better yields to meet their beneficiaries’ and investors’ expectations in an era 
of low interest rates encourages the discounting of risks and short memories of past 
failures. The sector under discussion in this essay is no exception. 

 
29 Mexico is not alone; an Alternative A state that cannot credibly declare that it honors that regime, such 
as India, also cannot benefit from the discounted rates.   
30 I do not delve onto these complex details here; for those, see Aviation Working Group, „Summary of 
2011 Sector Understanding on Export Credits for Civil Aircraft“, available at 
http://www.awg.aero/assets/docs/ASU%20Summary%20-2011.pdf; and for the dynamic component of 
the official rate, the bond-market derived „Commercial Interest Reference Rates (CIRRs)“, EXIM Bank’s 
explanation, available at https://www.exim.gov/tools-for-exporters/commercial-interest-reference-
rates/about-cirr-rates.  
31 Hogan Lovells, Insights from the Airline Growth Frontiers Korea 2019 Conference, available at 
https://www.hoganlovells.com/en/pdfdownload?page=[FACFD307-F822-4453-8sAB-
9F93C504FCF1]&p=1 
32 John Kenneth Galbraith, The Affluent Society (1958). 
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