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Abstract, With the ebb of the last half century’s linguistic/cultural turn,
socio-legal and legal-humanist scholarship has begun to return to
materiality. This article addresses the “new materialisms” and “vibrant
matter” of recent years, and asks how they might be embodied in a
philosophy of law that can address the forms, notably “spatial justice,”
that materiality is assuming in contemporary legal studies. To attempt
answers, the article turns to two figures from the middle decades of the
twentieth century: Gaston Bachelard – once famous, now mostly
forgotten; and Walter Benjamin – once largely forgotten, now famous. A
prolific and much-admired writer between 1930 and 1960, Bachelard
pursued a trajectory of inquiry that braided two putatively distinct
elements: a dialectical and materialist and historical (but non-Marxist)
philosophy of science; and a poetics of the material imagination based on
inquiry into the literary reception and representation of classical
antiquity’s four physical elements – earth, water, fire, and air. Between
the late 1920s and 1940, meanwhile, Benjamin developed an
idiosyncratic but potent form of historical materialism dedicated to
“arousing [the world] from its dream of itself.” The article argues that by
mobilizing Bachelard and Benjamin for scholarship at the intersection of
law with the humanities, new materialism can be reminded that it has a
potent history from which a poetics can be fashioned for the material
forms in which law appears to us today.
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Who amongst us reads Gaston Bachelard? Why should we – legal humanists and
historians – acquaint ourselves with the work of a long-dead philosopher
of science?

We should read Bachelard because, slowly but perceptibly, the humanities,
hence history, hence the interdisciplines of law & history and law & literature,
have begun to bend away from the linguistic (cultural) turn of the past fifty
years, and its dictatorship of the indeterminate. They have begun to curve back
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toward materialism. This is not a return to the epistemology of a century ago, to
– for example – Lenin’s definition of matter as “a philosophical category denoting
the objective reality which is given to man by his sensations, and which is copied,
photographed and reflected by our sensations, while existing independently of
them.”1 It is a materialism antagonistic to objective Cartesian dualities, a materi-
alism that renders porous the boundaries between human and non-human,
between animal, vegetable, and mineral. It is a materialism that grants all mat-
ter its own liveliness.2 The inanimate “outside” that awaits transformative men-
tal activity is gone. Things, like people, are protagonists, actants, participants in
the assemblages or networks of activity that produce and reproduce sociality.
Our world is hybrid. We have ceased our attempts to “purify” it.3

Bachelard helps us because his encounters with matter personify its hybrid-
ity. This is the subject of Part One of this essay. In writing the history of scien-
ce’s engagements with matter, Bachelard was one of the very first to grapple
with the impact of the late nineteenth and early twentieth century’s revolution
in physics and mathematics – relativity, quantum mechanics, the uncertainty
principle – that overthrew the rational mechanics of Newton’s universe.4 To
Pierre Duhem’s “simple logical analysis of the method by which physical science
makes progress,” his representation of the historical development of scientific
theories and concepts as “smooth and continuous,” Bachelard counterposed a
non-Cartesian dialectic that re-wrote the history and philosophy of science as
“discontinuous [and] successively ruptured,” littered with epistemological
obstacles overcome in decisive “epistemological breaks,” a history not of majestic-
ally unfolding discovery but of “dispersion” in an endless succession of
“problematics.”5 Simultaneously, the “wave and rhythmic characteristics”6 of
matter disclosed by the new subatomic sciences led Bachelard into sustained
engagement with the poetics as well as the science of materiality. “If a particle
ceased to vibrate, it would cease to be,” he writes in The Dialectic of Duration.
“Our houses are built with an anarchy of vibrations. We walk on an anarchy of
vibrations. We sit down on an anarchy of vibrations. The pyramids of Egypt,
whose function is to contemplate the unchanging centuries, are endless cacoph-
onies.”7 Science was a mode of active inquiry that sought access to this world of
vibrating matter, but so was aesthetics. The study of poetic creation revealed not
just images of form but images of matter, “images that stem directly from
matter.” Poetics became, no less than “the scientific mind,” Bachelard’s preoccu-
pation. Both expressed the material imagination at work.8

If Bachelard leads us to matter’s vibrations, his vibrant matter necessarily
leads us further, to what should be the first preoccupation of the legal historian
– time. This is the subject of Part Two. Matter persists because it vibrates at a
particular frequency, which means it exists “in and only in a time that vibrates.”9

To the extent legal historians have – all too rarely – taken a philosophical

LAW & LITERATURE

2



interest in time, however, they have gravitated toward an expression of time
that does not vibrate, time as duration, Henri Bergson’s formulation (dur�ee) of
time “as an experience of ceaseless becoming that forms the basis of all human
and nonhuman life.”10 But does time have only one aspect – lived, horizontal,
transitive – such that even change is “indivisible continuity”?11 Bachelard
thought not. It would not do “to take time to be a principle of uniformity. We
must ascribe fundamental duality to time since the duality inherent in vibration
is its operative attribute.”12 Orthogonal to duration was “the instant,”13 time
held together only by the rhythms of repetition,14 its poetics “discontinuous and
disruptive,” an explosion out of the continuum of historical time.15 “Every instant
is at once a giver and a plunderer,” illustrating “the essential discontinuity
of time.”16

To elevate the instant’s actual temporal ruptures over the metaphorically con-
solidated continuities of dur�ee leads us further yet, to the second preoccupation
of the legal historian, which is law, and justice. How? This is the subject of Part
Three. Here we encounter Walter Benjamin, whom – these days – no one needs
to be persuaded to read. We will find that he has accompanied us, sotto voce,
throughout Parts One and Two.17 In Part Three he will help us understand the
possibilities inherent in the relationship between the material imagination,
which is Bachelard’s preoccupation, and law and justice, which is ours.

Constantin Fasolt has argued forcefully that it is impossible to write the his-
tory of law without also writing the history of justice. The categories cannot be
separated. “Law and justice are thoroughly intertwined.”18 This is not to argue
that law and justice are the same, or that one can be derived from the other.
Law and justice “differ as deeply from each other as having rules differs from fol-
lowing rules, meaning from understanding, and thinking from acting … Law
embodies our agreement in definitions of what we ought to do, and justice
embodies our agreement in judgments of what that is.” But they are, in effect,
codependent. “[W]ithout justice we cannot make the law stick to reality. There
would be nothing for law to say. And without law, justice would be random. That
is, there would be no justice at all. That constitutes their intertwinement. It
gives us the language we need in order to refer to practical reality: the reality
that we intend to turn into actual reality because we judge it to be good.”19

Against the tendency of historicist critique to treat invocations of justice as
ahistorical moves beyond history to timelessness, Fasolt establishes that law and
justice “consist of agreements in judgments and definitions of what is right and
wrong that are specific to specific communities of human beings at specific times
and places.”20 That is, law and justice intertwine in instants that are historically
specifiable. This does not commit us to relativism. Instead, it aligns us with theo-
ries of the materialization of law in specific spaces, and the consequent location
of justice in space and time. The subject of those theories is “the struggle of
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various bodies – human, natural, non-organic, technological – to occupy a certain
space at a certain time,” a struggle that creates the ruptures, “cracks of the con-
tinuum,” or in other words instants, in which the dissimulating “lawscapes” upon
which struggles occur are rendered materially legible, and spatial justice becomes
momentarily conceivable in the renegotiation of position to which strug-
gle leads.21

The lawscape returns us to the ubiquity of vibration. Lawscaping is an activ-
ity at once material and temporal, “an act of repetition of the here/now and the
way the past passes through it, that aims at capturing the future. This is the
function of the law, which … stabilises societal expectations over time.”22 But as
one would expect of a temporality of instants, the lawscape “is full of internal
splits, ruptures, events of distancing, pausing, revolting.”23 Such immanent
vibration offers chance but not direction, hope but – as Kafka put it – “not for
us,”24 or in words of a softer humor that Bachelard would undoubtedly have rec-
ognized, “there is another world, but it is in this one.”25 Materialism is not a
philosophy of transcendence but one that seeks reality.26 But reality is shapeless,
at least in a Cartesian sense.27 Our job is not simply to find reality, but to fash-
ion it (this much Lenin has in common with Jane Bennett).28 To this task, mate-
rialisms old and new can both contribute. That is the subject of Part IV.

1. THE NEW SCIENTIFIC SPIRIT

Walter Benjamin might be forgiven for having other things on his mind in the
winter of 1939 than French literature. Interned by French authorities as an
enemy alien for the better part of three months following the German invasion of
Poland in September 1939, Benjamin had to eke out the winter in deteriorating
health, and with few resources. Still, on March 23rd he sent his “1940 Survey of
French Literature” to Max Horkheimer at the Institute of Social Research in
New York.29 Prominent among the works surveyed was a short book by Gaston
Bachelard, Lautr�eamont, on the surrealist poetry of Isidore Lucien Ducasse.30

Benjamin chided Bachelard for failing to read Ducasse’s poetry in constellation
with the world of 1939/1940: “no elucidation of Lautr�eamont’s poetry can succeed
outside of a historical analysis.” Ducasse’s preoccupation with images of “animal
aggressivity,” of vindictive violence, of action, and of menace revealed “the physi-
ognomy of Hitlerite domination.” Bachelard’s resort, via Jung, to metaphysical
concepts of “spirit” and “Platonic violence” had denied him the necessary critical
penetration to see this. By undertaking a psychoanalysis of Ducasse’s imagery
Bachelard sought to reveal the imagination’s Lautr�eamont complex, but he was
at best a “psychoanalytic sniper,” whose book “might be compared with drawings
that certain analysands provide to help explain their dreams. Psychoanalysts
treat the drawings as puzzles (Vexierbilder) and manage to find in them images
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that correspond to the subject’s latent preoccupations.” Lautr�eamont had
assembled Ducasse’s Vexierbild from the latent content of his poetry, of which
Bachelard “allows himself to be the dreamer.” But he had failed to discern “the
figure hidden in the puzzle.”31

Two aspects of Lautr�eamont nevertheless intrigued Benjamin. The first was
Bachelard’s description of time in Ducasse’s Les Chants de Maldoror, which was
what prompted the observation that Bachelard had allowed himself to be the
dreamer of the poetry’s latent content. “It is in the dream of action that the truly
human joys of action reside” Bachelard had written. “To act without acting, to
leave … the heavy continuous time of practice for the shimmering momentary
time of projects” – here, Benjamin commented, was “the first distinctive feature
of his conception. From this it follows that violence demands a ‘suspended time’,
to which Lautr�eamont ‘knew how to give the temporal essence of menace, of
deferred aggression,’” an observation Benjamin supplemented with a second
quotation from Bachelard: “At the level of this violence, we always discover a gra-
tuitous beginning, a pure beginning, an instant of aggression, a Ducassian
instant.”32 The second aspect Benjamin thought comic: the poet had died so
young that Bachelard thought the cruelties of which his work spoke were likely
born in school. “In a conclusion he connects Lautr�eamont’s famous ‘Hymn to
Mathematics’ (model for Aragon’s ‘Hymn to Philately’) to the very essence of
this cruelty”:

Severity is a psychosis; in particular, it is the professional
psychosis of the teacher. It is more serious in the case of the
mathematics teacher than any other, for in mathematics severity
is coherent; its necessity can be demonstrated; it is the
psychological face of a theorem.

Benjamin wondered whether Bachelard meant this to be taken seriously. “I
confess that I find highly seductive the idea that this book, full of outrageous
assertions, emerged from a classroom.”33

One cannot be certain whether Benjamin was familiar with Bachelard’s oeu-
vre, which in 1940 was already extensive, but it seems doubtful.34 Had he been,
it is perhaps less likely he would have thought Bachelard’s observations on the
teaching of mathematics were intended to amuse.

Lautr�eamont was the twelfth book Gaston Bachelard had written since com-
pleting his doctorate at the Sorbonne in 1927. Another twelve would follow
between 1940, when he became the inaugural chair in history and philosophy of
the sciences at the Sorbonne, and his death in 1962, the last unfinished. During
the first phase, his attention was given primarily to science as an activity.
During the second, he turned more fully to poetics. But throughout he was

TOMLINS • A POETICS FOR SPATIAL JUSTICE

5



engaged by aesthetics no less than science.35 And in both phases the material
imagination was uppermost. Bachelard took the non-Cartesian position that “we
are not outside of the material world we know, but a natural part of it.”36

Bachelard’s most accessible statement of the meaning of material imagination
in contemporary scientific investigation can be found in The New Scientific Spirit
(1934). As Mary Tiles argues, Bachelard’s position was that “objectivity was
located in the activity of science rather than in objects themselves.”37 In his own
words “the epistemological ‘vector’ … points from the rational to the real” not
“from the real to the general.”38 An immediate ‘reality’ was no more than the pro-
visional beginning for scientific activity, whose task was not to test its conformity
with given a priori categories but to construct statements about reality through
experimentation designed to realize the rational, the supreme statement of which
was to be found in the totality and internal coherence of mathematics.39 Hence
Bachelard’s dialectic – the movement from mathematics to experiment and back,
“mathematics projecting a structure of entities to be looked for, experiment
exhibiting these entities as found through phenomeno-technology.”40 Hence, too,
science’s structure of inquiry, marked by epistemological ruptures and disconti-
nuities. “Science invents its own objects, it constructs its own world, subject only
to eventual confirmation of its constructs by experimentation.”41 It sits in judg-
ment, “condemns its historic past. Its structure is its awareness of its histor-
ical errors.”42

Scientific observation is always polemical; it either confirms or
denies a prior thesis, a preexisting model, an observational
protocol. It shows as it demonstrates; it establishes a hierarchy of
appearances; it transcends the immediate; it reconstructs first its
own models and then reality. And once the step is taken from
observation to experimentation, the polemical character of
knowledge stands out even more sharply. Now phenomena must
be selected, filtered, purified, shaped by instruments; indeed, it
may well be the instruments that produce the phenomenon in
the first place. And instruments are nothing but theories
materialized. The phenomena they produce bear the stamp of
theory throughout.43

From the historical and material character of scientific investigation and
imagination, The New Scientific Spirit moved to the character of the material
world newly produced by Einstein’s non-Newtonian physics, the epitome of
Bachelard’s theory of science’s radical discontinuity. “There is no transition from
the system of Newton to the system of Einstein,” Bachelard wrote. “The only way
out was by force.”44 In his survey of the new physics’ non-Newtonian mechanics,
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its theories of matter and energy, and of waves and particles, one encounters a
wholesale fragmentation of space, matter, and time. “[M]atter … to the naïve
observer, seems localized, compact, and confined within a definite volume.” But
matter is “a source and transformer of energy.”45 Reconceived as energy, matter
occupies a “middle ground between the potential and the actual, between space
and time. In its energetic unfolding the atom is becoming as much as it is being,
motion as much as it is object.”46 Matter, says Roch Smith, “is not consistent and
inert; rather it is based on the rhythmical time of frequencies … Vibrating fre-
quencies are at the core of existence so that time in its most fundamental aspect
is not uniform continuity but vibration. ‘Matter exists in a vibrated time and
only in a vibrated time’ … continuity is a metaphor.”47

In 1938, Bachelard published The Psychoanalysis of Fire, the first of what
would become a series of books on the material elements (Bachelard called them
“hormones of the imagination”48) – earth, water, fire, and air – “undertaken to
show the fundamental influence on the life of the mind of certain meditations
aroused by objects.”49 The Psychoanalysis of Fire proposed a “psychoanalysis of
objective knowledge” that would detect “how unconscious values affect the very
basis of empirical and scientific knowledge.”50 Science professed to treat the
material world as inactive; “scientific objectivity is possible only if one has broken
first with the immediate object.” But this ignored “the fascination exerted by the
object.”51 Turning to Jung’s theory of primal archetypes, Bachelard’s psycho-
analysis zeroed in on the poetics of reverie – “the psychological problem posed by
our convictions,” unconscious “fallacies from the past” that informed human sub-
jectivity – “autochthonous, autogenous … the true source of psychic production”
– and undid induction.52 Studies of water (1942),53 air (1943),54 and earth (1943
and 1948)55 followed at regular intervals.

Zbigniew Kotowicz has argued that Bachelard’s goal in The Psychoanalysis of
Fire was to underline the necessity that the scientific mind rid itself of pre-scien-
tific intuitions in order to attain objective knowledge.56 But this sits oddly with a
philosophy of science that had already cast doubt on austere epistemological
objectivity, and with Bachelard’s professed interest in “the mind at work.”57

Claims for objective knowledge of reality came at the considerable cost of a
vibrant material world rendered “inert.”58 In The Psychoanalysis of Fire
Bachelard announces he will test the opposition between “[t]he axes of poetry
and science,” between “the enthusiastic, poetic mind” and “the taciturn scientific
mind,” and that he will adopt an attitude of “preliminary antipathy” in favor of
the latter. But the philosophical target he announces “is to make poetry and sci-
ence complementary, to unite them as two well-defined opposites.” Bachelard,
that is, advertises his expectation of a dialectical relationship between the scien-
tific and the poetic expressions of the material imagination.59 By the end of the
book, as Kotowicz acknowledges, preliminary antipathy has given way to the
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embrace of poetics as “a route of discovery,” a means to mediate between subject
and object “the better to set free the lively dialectics which bestow on reverie its
true liberty and its true function as a creative mental process.”60

Collectively, Bachelard’s studies of the material elements are marked by three
broad tendencies. The first is relaxation of any purposeful attempt at (Freudian)
psychoanalysis in favor of a technique of inquiry that Bachelard called “dynamic
oneirism,”61 the goal of which was to locate the material imagination through
identification of the “primordial, magisterial” archetypes of matter – “entirely
material images of substance”62 – that precede the mind’s perceptions of reality63

and answer “imagination’s all-consuming desire to go deep into matter.”64 The
second is the association of the oneiric with a deliberately naïve realism in dis-
cerning the literary images from which archetypal image complexes – the poetics
of matter – might be constructed.65 The third is constant attention to “the double
perspectives that might be attached to all problems connected with the know-
ledge of any particular reality” resulting from the dialectical relationship
between the axes of subjectivity and “objectivization” that Bachelard had first
explored in The Psychoanalysis of Fire.66 There, Bachelard had noted that “the
application of psychoanalytic methods to the activity of objective knowledge”
resulted in the conclusion that “[t]here can be no scientific thought without
repression.”67 But the relation between matter and the material imagination was
not one of simple repression but of “dialectical sublimation.”68 The dialectic
expressed not only the double perspective of the material imagination but also
the ever-presence of dynamic reverberation in the image itself. “The image has a
double reality: a psychological reality and a physical reality. It is through the
image that the one who imagines and the thing imagined are most closely uni-
ted.”69 In other words, the rhythms of matter registered in the images of
poetics.70 As Joanne Stroud puts it, “an active image vibrates.”71 In Bachelard’s
words, “all images emerge somewhere on a continuum … They exist dialectic-
ally, balancing the seductions of the external universe against the certitudes
of the inner self.”72 In Einstein’s science, matter occupied a middle ground
between the actual and the potential, between time and space; so it did in the
poetics of the material imagination.

2. A MATTER OF TIME

Some years before his shift in emphasis from the material imagination’s scientific
to its poetic expression, Bachelard had offered a substantial hint of what was to
come in Intuition of the Instant (1932) and The Dialectic of Duration (1936).73

Inspired by his friend Gaston Roupnel’s Silo€e (1927),74 both books engaged critic-
ally with Henri Bergson’s philosophy of time from a post-Newtonian perspective.
Rejecting Bergson’s emphasis on duration, Roupnel had proposed that “[t]ime

LAW & LITERATURE

8



has but one reality, the reality of the instant.”75 One’s immediate experience of
time was not duration but “the instant, apprehended in its immobility.”76 The
proposition accorded well with Bachelard’s general theory of discontinuity in sci-
entific investigation. It was also supported, decisively, by relativity theory –

“Einstein’s critique of objective duration” – which rendered the lapse of time rela-
tive to the method of its measurement while maintaining “the well-specified
instant … [as] an absolute.”77 Bachelard described the instant as a convergence
point for consciousness as well as being,78 a “fusion of spatial atomism and tem-
poral atomism” in a “space-time-consciousness complex.”79 Not even perception
was a function of time. Reduce duration to its smallest fragment, one never
encountered simple endurance, homogenous time. “[I]t was alive! No matter how
small the fragment we considered, a microscopic examination sufficed to reveal a
multiplicity of events teeming within it.”80

If, then, “it is the present instant that bears the full weight of temporality,” if
“[t]he past is as empty as the future” and the future ‘as dead as the past,” if [t]he
instant has no duration at its core … does not thrust a force in one direction or
another … does not have two faces” but is “whole and alone,” how do human
beings “build in time, as we build in space”?81 How, without duration, imagine a
past (memory) and a future (anticipation)? Bachelard’s answer was – habit.
Habit was the association of origination with repetition. It was “the will to begin
to repeat oneself”:

The individual being, insofar as it is complex, corresponds first of
all to a simultaneity of instantaneous actions. It rediscovers itself
only to the degree that it resumes these simultaneous actions …

[C]onsidered as the sum of its qualities and of its becoming [the
individual being] corresponds to a harmony of temporal rhythms.
It is indeed through rhythm that the continuity of the
discontinuous will best be understood.82

Real time existed only in the instant, “wholly in the act.” But the rhythm of
instants granted being resonance.83 “Every time Bergson speaks of continuity
that prolongs itself … we can translate his claim by saying that it is a matter of
a discontinuous form reconstituting itself. Every effective prolongation is an add-
ition. All identity is a resemblance.”84 Duration, like habit, was no more than a
grouping of instants. “We are … free to read their correction in both directions,
to traverse the circle that relinks them in either way.”85

Four years later The Dialectic of Duration resumed and refined the argument.
Declaring, “of Bergsonism we accept everything but continuity,”86 Bachelard’s
title underlined the precision of his dissent: as Christina Chimisso notes,
“dialectic cannot but destroy Bergson’s duration, which is continuous and devoid
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of contradictions.”87 Duration, Bachelard argued, was metaphor not reality.
“Sensations are not connected; it is our soul that connects them.”88 The mental
time of the instant was always orthogonal – vertical – to duration’s representa-
tion of lived time as horizontal continuity. As in Intuition of the Instant the key
to the observation was rhythm. “From the moment we refuse to allow ourselves
any reference to an absolute duration we have to accept fully that rhythms are
overlaid and interdependent.”89 The metaphorical continuities of dur�ee could be
accepted on this basis, for as rhythm duration became “dialectical in every
direction”; which is to say, not continuous in any sequential sense at all.90

Bachelard, says Roch Smith, “deftly accounts for continuity by underscoring the
dialectical nature of temporal rhythms,”91 and so removes the rug from beneath
dur�ee. Rhythm provides “the real metaphors of a dialectical philosophy
of duration.”92

From here it was but a short step to wave and particle vibration, and so back
to matter:

Like radiation, matter [has] wave and rhythmic characteristics.
Matter is not spread out in space and indifferent to time; it does
not remain totally constant and totally inert in a uniform
duration. Nor indeed does it live there like something that wears
away and is dispersed. It is not just sensitive to rhythms but it
exists, in the fullest sense of the term, on the level of rhythm.93

Space-time and matter were chronotropic phenomena. “It should not be said that
substance develops and reveals itself in the form of rhythm, but rather that it is
regular rhythm which appears in the form of a specific material attribute.”94

Materially, biologically, psychologically, everything was oscillation:

Life is strictly contemporaneous with material transformations
and impossible without their unceasing help … It is only when
it is dealt with statistically and globally that life seems to have
temporal continuity and uniformity. From the standpoint of the
elementary transformations that give rise to it, life is waves. In
this respect, life is therefore directly dependent on
rhythmanalysis.95

So much for �elan vital’s energetic transformation of brute matter.
Alain Badiou has identified Gaston Bachelard as one in a pantheon of twenti-

eth century French philosophers who worked in a diversity of undertakings to
refashion the relationship between “the philosophical concept” (mind) and “the
external environment” (matter).96 Badiou points to an early twentieth century
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cleavage defined on the one hand by Henri Bergson’s “philosophy of vital interior-
ity … [of] the identity of being and becoming: a philosophy of life and change,”
and on the other by Leon Brunschvicg’s “philosophy of the mathematically based
concept: the possibility of a philosophical formalism of thought and the
symbolic.”97 The influence of both persisted, and their opposition created the
debate between life and concept that persisted throughout the century.
Bachelard was taught by Brunschvicg and named mathematics “the wellspring of
contemporary experimental thought.”98 As we have seen, he also accepted of
Bergsonism “everything but continuity.”99 In other words, Bachelard was the first
in the pantheon to go to work on Badiou’s problematic – the first to attempt the
transformation, or displacement, of the “relation between concept and existence”;
the first to claim science “as a practice of creative thought, comparable to artistic
activity, rather than as the organization of revealed phenomena”; the first to
seek “a new relation between the concept and the production of forms – artistic,
social, or forms of life”; even – very much in his own way – the first to seek “a
new relation between concept and action.”100

In all this, it is Bachelard’s philosophy of time that does most to undermine
the opposition of concept and existence – “to demonstrate that the concept is a
living thing, a creation, a process, an event.”101 Bachelard’s instant is an intu-
ition; his duration is a metaphor for repetition; his conception of time is a dia-
lectic. Real time is an oscillation in that all material phenomena are rhythmic.
But it is the soul that connects the instants that the mind apprehends.102

It is remarkable that time is historians’ stock-in-trade, yet rarely the object of
their curiosity. “Too often,” Renisa Mawani has observed, time “is assumed
rather than problematized, conceived as a natural backdrop … When time is the
basis of inquiry, it is commonly perceived through historicity and in the visible
and palpable effects on the exteriority of surfaces (the body, objects, and
spaces).”103 Time’s allotted role in history, one might say, is to march on – object-
ive, implacable, mechanical. Bachelard’s philosophy of time refutes its onward
march. As a material phenomenon time is not Bergson’s dur�ee – “ceaseless
becoming” – but vibration. Experienced (organized) by the human subject, how-
ever, a temporality of ceaseless becoming is entirely imaginable, for vibrant time
is susceptible to all manner of experiential temporalizations: acceleration, decel-
eration, innovation, repetition, ever-presence, recurrence, return, progress,
regress, stasis, chronos, kairos. For the material imagination, “[f]rom the moment
we begin to dream … time itself takes on a material reality. There exists a tem-
porality of granite, just as, in the Hegelian philosophy of Nature, there exists a
‘pyrochronos,’ or temporality of fire. This lithochronos, or temporality based on a
stone’s hardness, can only be defined as the active time of work.”104 Elsewhere,
Bachelard writes of slowing time down, of “‘mixtures of porcelain left fermenting
for decades in order to attain an extraordinary translucence.’ How … could one
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not discover in this legend-permeated industry the ancient reveries of mineral
life, life more sluggish than any other, life that desires slowness, which cannot
be hurried if we would benefit from its full fecundity?”105

Reinhart Koselleck is one of a comparative few historians who have written,
and brilliantly, of the temporal structures within which human experience
becomes coherent, in his case in medieval Europe, and on a macrocosmic scale:

Until well into the sixteenth century, the history of Christianity
is a history of expectation, or more exactly, the constant
anticipation of the End of the World on the one hand and the
continual deferment of the End on the other. While the
materiality of such expectations varied from one situation to
another, the basic figure of the End remained constant. The
mythical investment of the Apocalypse could be adapted to a
given situation … [But h]owever the image of the End of the
World was varied, the role of the Holy Roman Empire remained
a permanent feature: as long as it existed the final fall was
deferred. The Emperor was the katechon of the Antichrist.

“For Luther,” Koselleck adds, “the compression of time is a visible sign that,
according to God’s will, the Final Judgment is imminent, that the world is about
to end.” Three centuries later, for Robespierre, “the acceleration of time is a
human task, presaging an epoch of freedom and happiness, the golden future.”106

Drawn by the work of Kunal Parker and Elizabeth Grosz, Mawani has writ-
ten eloquently of the multiple temporalities of law: of the common law’s imme-
moriality, its eternal presence, its claim to continuity, its admission only of
insensible change; of the “coarse and resistant encounters between an unfolding
and overarching [legal] telos and the multiple and unforeseeable temporalities of
specific subjects, objects, and events that continually exceed and escape legal
order and arrangement”; of western law’s chronologizing of the world, its
“imposition of a single, Western, secular, and overarching time.”107 Parker him-
self structures his Legal Thought before Modernism around Anglo-American
law’s serial self-representations, as immemorial and insensible ever-presence, as
consent, as spirit, as life, as itself; each a distinct species of temporality, each (at
least before modernism’s anti-foundational grasp found law’s throat) an evasion
of historicist fetters.108 Koselleck, too, writes of mitteleurop€aisch law’s distinct
temporality – different from political, or for that matter social or eco-
nomic, rhythms.

The temporality of law, for Koselleck, thematizes structures rather than
events. “Narrative texts or documents refer to singular processes to which they
testify. Texts that constitute laws … interrupt the preceding chain of events in
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order to install a new kind of duration.”109 But the duration Koselleck’s interrup-
tion installs is an illusion. What makes the interruption (caesura, rupture, cou-
page, cut) anything other than itself an event? What makes repetition a signifier
of dur�ee rather than of habit, or frequency?110

Bergson takes eventful time at the very level of the consciousness
of events, and gradually obliterates those events, or the
consciousness of events, until he reaches what he believes to be
event-free time – namely the consciousness of pure duration. By
contrast, the only way we ourselves can feel time is by
multiplying conscious instants … Consciousness of time is
always, for us, an awareness of the utilization of instants.111

Event lends itself to “time’s primordial element” – the orthogonal instant.112

This is why dur�ee can never be more than metaphor. If there are “different veloc-
ities of change at work in political, social, economic, linguistic, and legal history,”
if “the history of the law proceeds more slowly and has a different speed of trans-
formation than the sequence of events that is characteristic at least of political
history,” these are subjective choices in how to imagine the organization of
instants, however unconscious the choice may be. They are relativities of mater-
ial imagination.113

3. “WE CANNOT DRAW CLOSED THE NET IN WHICH WE STAND”

Walter Benjamin’s gnomic observation on nets, says Samuel Weber, speaks to his
interest in earthly no less than cosmological phenomena – the “knots and nodes,
links and interstices that make up ‘the net in which we stand.’”114 To stand in a
net is not merely to exist in a context or, necessarily, to be enmeshed by that con-
text. It is to stand, unsteadily, in that which materially supports, constricts,
destabilizes, and simultaneously stretches one’s capacities for thought and action;
in that which one has made oneself – or at least assisted in the making – and on
which one is reliant, to which one is vulnerable, over which one cannot gain any
real control (draw closed); and which is also, in the sense of air held together by
string, difficult to detect, imperceptible, evanescent.115 The image is at once pro-
foundly spatial, dynamic, and unstable. In all these characteristics, it is also pro-
foundly legal.116

Benjamin’s net appears in a text-fragment, “Capitalism as Religion,” written
in 1921, unpublished during his lifetime. The fragment addresses capitalism as a
cult of guilt, permanent and all-pervasive, its objective “endurance right to the
end.”117 In the Selected Works it is immediately preceded by another unpublished
fragment, “The Meaning of Time in the Moral Universe,” also written in 1921.118
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Here we encounter law explicitly, as “the tendency to retribution,” or in other
words as clear complement to a cult of endless guilt, but also a world apart
(sharply set off) from the moral universe of the fragment’s title. “Retribution is
fundamentally indifferent to the passage of time, since it remains in force for
centuries without dilution.” Retribution even imposes, in a profoundly heathen
way, on the Last Judgment, which it takes to be “the date when all postpone-
ments are ended and all retribution is allowed free rein.” But in the moral uni-
verse forgiveness battles retribution, with time its ally. For time in the moral
universe “is not the lonely calm of fear but the tempestuous storm of forgiveness
which precedes the onrush of the Last Judgment”:

This storm is not only the voice in which the evildoer’s cry of
terror is drowned; it is also the hand that obliterates the traces
of his misdeeds, even if it must lay waste to the world in the
process. As the purifying hurricane speeds ahead of the thunder
and lightning, God’s fury roars through history in the storm of
forgiveness, in order to sweep away everything that would be
consumed forever in the lightning bolts of divine wrath.119

The duality of Benjamin’s times, the one tempestuous the other indifferent,
counterposes the orthogonal instant of justice – the storm of forgiveness – to
law’s dur�ee, the lonely net in which profane humanity stands, without comple-
tion, “and paws the ground in place.”120 Constantin Fasolt tells us these times
are in fact entwined; for “without justice we cannot make the law stick to reality.
There would be nothing for law to say. And without law, justice would be ran-
dom. That is, there would be no justice at all.”121 Entwined, each lends the other
its unique temporality, and thus creates a chance for history where otherwise
there could be none. It is true that, as estranged isolates – silent interminable
law on the one hand, random vertiginous justice on the other – their separation
undoubtedly resonates with the here of our contemporary now. But for Fasolt
that only makes their entanglement more important. His reason is to defend.
“Law and justice may lose their normal meaning when times change.” In such
times an account of their entanglement “helps to protect their meaning from van-
ishing completely.”122

An extended and distinct account – of law, of justice, of their relations and
temporalities, and as well of their materiality, their spatiality – comes from
Andreas Philippopoulos-Mihalopoulos. Here too we find “we cannot draw closed
the net in which we stand,” or in Philippopoulos-Mihalopoulos’s words “there is
no outside.”123 But, like Benjamin, Philippopoulos-Mihalopoulos holds out some
hope that “later … this will be seen through [€uberblickt].”124 What will be seen
through? In Philippopoulos-Mihalopoulos’s case it is the atmosphere, “the comfort
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offered by supposedly free choices, power structures, or even by fate … an
enclosure of desire” that brims with illusions, a dissimulation that can be seen
through only by withdrawal from its deep embrace.125 Withdrawal renders vis-
ible the lawscape, the ordering of space by implicit or explicit injunctions that
makes bodies – “human, nonhuman, technological, natural, immaterial, material,
elemental, systemic”126 – move in pre-specified ways.127 Law is “an embodied pro-
cess of orchestrating space.”128 Justice is therefore spatial justice, “the emergence
of a negotiation” amongst bodies or assemblages desirous of occupying “the same
space at the same time,” that, through the ruptures created in the act of with-
drawal, creates occasions for adjustment. “Spatial justice … is not a prescribed
avenue but merely the possible reorientation of the lawscape according to the
bodies that have withdrawn”:129

Withdrawal is not a moral indictment, nor does it refer to
withdrawing from the claims of the other body, just as spatial
justice is not a retreat … spatial justice is not a solution but a
question that tries to address the problem of the impossibility of
simultaneous emplacement of more than one body in the same
space … Spatial justice emerges when a withdrawing body
passes into a differently oriented space in which the register of
conflict might change. There is no guarantee and no prescription
that spatial justice will emerge, even if the lawscape is
reoriented. Spatial justice is entirely contingent upon the
violence of space, brimming with unequally strong bodies vying
for the same spatial emplacement, same resources, same
privileges, same temporalities.130

The lawscape necessarily has a temporality. “Only one body can occupy a spe-
cific space at a specific time.” Its time “is one of constantly renegotiated now.”131

But this is a dual time, for the lawscape is a continuum. “Each lawscaping is an
event … But since the lawscape is both a fractal and a continuum, at any point
there are two temporalities: that of the specific lawscape and that of the lawscape
as continuum.”132 We can imagine these temporalities as distinct – the horizontal
dur�ee of the continuum, the orthogonal instant of the rupture that opens the law-
scape to lawscaping and thus to the emergent possibility of spatial justice – or as
the instant in two manifestations – the one sole and discontinuous (event), the
other reconstituting itself, repeating itself, prolonging itself, the continuum an
assemblage of instants (habit). In either case, what is clear is the central import-
ance of time to spatial justice. It is precisely extension in time and space, repeti-
tion “in a frenetic closure of self-perpetuation,” that enables lawscape to
transfigure itself, become atmosphere.133 And it is the discontinuous time of the
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instant that signifies rupture, returning atmosphere to the materiality of the law-
scape, to sight.

The evanescent lawscape, the net that cannot be drawn closed, are both
material images of the world. They appear to possess different valences, the one
“a repeating, constantly reconfigured and contingent fight, not in order to find an
outside but in order to reorient the inside in a way that bodies can fit in better
with each other,” the other seemingly remorseless in its denial of escape from
“the passage of the planet ‘Human’ through the house of despair.”134 Can they
be reconciled?

Benjamin’s unremitting text finds no resolution to the ever-intensifying agony
of despair that the cult of capitalism produces. It cannot be reformed from
within. In the most trenchant argument for capitalism’s “reform” available –

Marx’s claim for the transfiguration of its most advanced stage into socialism –

“the capitalism that refuses to change course becomes socialism by means of the
simple and compound interest that are functions of Schuld [debt].”135 Nor, in its
universality, can there exist a position outside the cult from which to renounce
the cult.136 Werner Hamacher has argued that in the completeness of the despair
it creates, in the completeness of its destruction of all existence, the cult annihi-
lates itself. “[T]he law of retribution does not rule, but that of guilt’s annihilation.
Out of the Christianity of capital, in its self-devastation emerges the Messianism
of forgiveness.”137 The orthogonal instant of justice overwhelms capitalism’s
dur�ee of despair. “It comes about not as reform or reformation, but as the true
revolution eliminating at every moment the traces of [capitalism’s] guilt-system.
The nothing of this counter-history is time itself as the time to come.”138 Samuel
Weber offers a different interpretation, less cathartic, less hopeful. As all-perva-
sive cult, capitalism replaces the pre-Reformation phenomenological and theo-
logical world with a new mode of knowledge, knowledge of die Bilanz (the bottom
line), that is, knowledge only of itself. It seizes upon a specific material practice –

commerce’s mode of calculus – and renders it utterly ubiquitous. “All that is con-
ceivable is continuation of the cult itself.”139 Bilanz is the knot that ties the faith
of the individual worshipper to the cult’s “salient trait,” the interest-bearing func-
tion of money. (This, the capacity of money to price itself, hence endlessly gener-
ate more of itself from itself, rather than the production of surplus value, is what
identifies capitalism in Benjamin’s text.)140 “It is possible, indeed inevitable,”
says Weber, “to ‘hold out until the end’ once that ‘end’ is determined as the bot-
tom line, for each bottom line ends one balance sheet and begins another. The
process is in principle infinite and yet immanent.”141

Yet Weber is unwilling to leave us entirely entangled in the dur�ee of despair.
“Later … this will be seen through.” This became Benjamin’s mission in
Passagenwerk (The Arcades Project), yielding in a riot of material images an out-
come not unlike that for which Spatial Justice agitates, the visibilization of “the
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hidden framework [die Armature] that allows things to be seen, displayed, exhib-
ited, desired, purchased, and consumed – but which itself remains generally
unnoticed,” affording “a medium through which an alternative to the cult of cap-
italism becomes thinkable.”142 Weber describes this medium as “a notion of space
that is quite different from the traditional concept of extension … not just space
as abstract extension but a very distinctive form of ‘stretching’ related to situated
bodies.”143 Visibilizing the net, the framework, renders the space it delimits (the
space of “the living” [die Lebendige]) liable to alteration, its “layout” (Lage) and
that which is “laid-out” (Die Gelegenen) appearing in “the unstable dynamics of
an ongoing relation: the lay of the land.”144 The lay of the land can of course be
stabilized, but there is nothing in it (as opposed to in the penetrable armature
surrounding it) that imposes a particular stability:

The layout that has been laid out cannot be put in its place,
because its “identity” consists in the outreach of place itself, the
Erstreckung des Raumes. Nothing can simply be put in its place
when the place itself is being stretched and laid out – nothing
except what Benjamin here calls “imagistic dissonance”
(Bilddissonanz), which, like that of rhyme, which it echoes,
involves sameness without self, repetition without equality. In
this sense, opportunity, “Gelegenheit,” can be said to signify “the
spiritual-temporal identity (the truth) of the layout.” It is an
event and as such cannot be made an object of cognition or
appropriation. It is the event of a net-without-work: a netting
without net profit or loss.145

The living remain in the net – there is no escaping the passages.146 But the
work of Passagenwerk alerts one not just to standing but instead to going on – to
finding opportunities in the layout not to net profit but to tie different knots,
knots of solidarity, events that will rearrange bodies and stretch the net.

4. “WAIT DOGGY, I HAVEN’T PAID YET”

We do not begin with reality, we receive it. But Bilddissonanz vibrates the
received order, and so renders it perceptible.147 The atmosphere, the armature,
the lawscape, the net: they project our realities for us. But they are not givens,
they are the material imagination at work and so they are also vulnerable to its
muse. “Science invents its own objects, it constructs its own world, subject only
to eventual confirmation of its constructs by experimentation.”148 And experi-
ments need not confirm, they can also deny. Experiments are events that rupture
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received understandings and so expose them. They are moments of uncertainty,
epistemological breaks, ontological instants.149

In her 2010 essay on “Elusive Material,” Rey Chow argues that the “signature
intervention” of new materialism in its relation to the old materialism of
Marxism is its “transformation of the classic Marxist opposition between ‘head’
and ‘hand’ (or superstructure and base, or thoughts and actions) into what may
be called the determinacy of the signifier,”150 a “paradigm shift from the (time-
honored and still prevalent) conflation of materialism with economism,” in which
materialism’s agency is that of “preexisting concrete ground,” or in other words
“economic base,” to “a revamped materialism” that positions the human subject
not as consciousness determined by social being, but rather as always incomplete
effect of “chain[s] of signification.”151 To illuminate her contention, Chow draws
to our attention a striking allegory employed by the German Marxist Alfred
Sohn-Rethel in his analysis of exchange. “Take your dog with you to the butcher
and watch how much he understands of the goings on when you purchase your
meat. It is a great deal and even includes a keen sense of property which will
make him snap at a stranger’s hand daring to come near the meat his master
has obtained … But when you have to tell him ‘Wait, doggy, I haven’t paid yet!’
his understanding is at an end.”152 Sohn-Rethel’s story, says Chow, signifies the
extent to which consciousness is abstracted from social being. Human beings
“participate in … exchange spontaneously and unconsciously, without knowing
or thinking much about it.”153

Suppose we treat Sohn-Rethel’s story not as an allegory but as an experiment
that tests, and ruptures, a received reality. His dog’s failure to understand the
routines of monetized exchange is an ontological instant. By paying attention to
a dog’s incomprehension, the dur�ee of exchange is ruptured.154 It is a moment of
awakening. “The reform of consciousness consists entirely in making the world
aware of its own consciousness, in arousing it from its dream of itself.”155

Sohn-Rethel’s point is that exchange is a social interaction “not related to our
natural or physical being, but comprehensible only in our interrelations as
human beings,” hence inaccessible to a dog living exclusively in a world of nat-
ural realities. Unlike dogs, human beings live in two spatio-temporal complexes,
“side by side.” But these two complexes are “mutually exclusive and of sharply
contrasting description.”156 They comprise the material world of use, and the
purely social, entirely abstract world of exchange. Sohn-Rethel understands the
world of use “as the entire sphere of man’s inter-exchange with nature” in which
“time and space are inseparably linked with the events of nature and the mater-
ial activities of man.”157 In contrast, exchange “empties time and space of their
material [and natural] contents and gives them contents of purely human signifi-
cance connected with the social status of people and things.” Exchange renders
time and space homogenous and continuous. “The exchange abstraction excludes
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everything that makes up history, human and even natural history. The entire
empirical reality of facts, events and description by which one moment and local-
ity of time and space is distinguishable from another is wiped out. Time and
space assume thereby that character of absolute historical timelessness and uni-
versality which must mark the exchange abstraction as a whole and each of its
features.”158

Chow’s claim that classic Marxism conflates materialism with economic base
notwithstanding, Marx himself, as is well known, begins Capital not with base
but superstructure, not with mode of production but with exchange – the
“accumulation of commodities.”159 Commodities “come into the world in the shape
of use-values, articles, or goods … This is their plain, homely, bodily form.”160

As such, they are easily understood, not at all mysterious: “To discover the vari-
ous uses of things is the work of history.”161 But in fact commodities are “very
queer things,” a character originating not in their utility but in the “commodity
form” – the attribution of exchangeability that renders commensurate in quanti-
ties of value all the different sorts of human labor expended on different prod-
ucts.162 And exchange requires something else in addition, a homologous legal
form that places each commodity’s guardian in relation to the other’s as persons
who will “not appropriate the commodity of the other … except by means of an
act done by mutual consent.”163 The legal form recognizes in each guardian the
right of a private proprietor, and expresses their juridical relation in a contract.

Here, then, we pass from one space-time-consciousness complex to another,
from the world of use, in which “time and space are inseparably linked with the
events of nature and the material activities of man,” in which “to discover the
various uses of things is the work of history,” to the world of exchange, in which
time and space assumes the character “of absolute historical timelessness and
universality.” In the world of use, matter and history are both lively: things are
“assemblage[s] of many properties.” In the world of exchange, the liveliness of
matter and of history – “the entire empirical reality of facts, events and descrip-
tion by which one moment and locality of time and space is distinguishable from
another” – is wiped out by abstraction, “the constant repetition of exchange”
which “makes it a normal social act.”164 As Sohn-Rethel puts it, “[w]herever com-
modity exchange takes place, it does so in effective ‘abstraction’ from use. This is
an abstraction not in mind, but in fact.”165

For Marx, it is true, human history is a succession of modes of production –

ancient, feudal, and bourgeois – in which materialism’s agency appears econo-
mistic. In each, the social relations of production are characterized by an antag-
onism that arises from the material conditions of existence experienced by
individual human beings. But Marx’s materialism is not philosophically econo-
mistic. After all, Marx calls this succession of modes of production the prehistory
of human society. For, he says, the bourgeois mode of production is the last to be
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characterized by antagonism. “The productive forces developing within bourgeois
society create … the material conditions for a solution.” The flowering of those
forces, the breach of their fetters, heralds the beginning of true human history –

the history of authentic human self-realization, of self-discovery as a species-
being.166 Then begins the possibility of completion. Opposition between head and
hand, superstructure and base, thought and action, has no necessity.

5. CONCLUSION: “THE SPACE OF SOMEONE WAKING UP”

To escape from “exchange” into “use” is to escape from inertia into liveliness –

from unfulfilled to fulfilled time. Benjamin called this “find[ing] the constellation
of awakening” and it was central to his conception of historical materialism.167

“Awakening” meant not the sober intellection of convention, purposeful and dis-
criminating, but involuntariness, sudden and unbidden, an instant of material
imagination – a smell, a touch, a taste, a sight.168 Benjamin called it
“actualization,” which was his way of describing how Marcel Proust tried to free
himself from the reflective intellection of purposeful remembering and lay him-
self open to the stir to the mind of involuntary recollection.169 Actualization is
alien to our modern reflective intellect, so we repress it. Indeed, so completely
does actualization contrast with reflection that, Benjamin says, it seems closer to
what we think of as forgetting than memory:

[I]s not this work of spontaneous recollection, in which
remembrance is the woof and forgetting the warp, a counterpart
to Penelope’s work rather than its likeness? For here the day
unravels what the night has woven. When we awake each
morning, we hold in our hands, usually weakly and loosely, but a
few fringes of the carpet of lived existence, as woven into us by
forgetting. However, with our purposeful activity and, even more,
our purposive remembering, each day unravels the web, the
ornaments of forgetting. This is why Proust finally turned his
days into nights, devoting all his hours to undisturbed work in
his darkened room with artificial illumination, so that none of
those intricate arabesques might escape him.170

Under reflective intellection’s relentless submersive assault on cognition we
surrender involuntary recollection to the realm of dream and fantasy, so easily dis-
carded – “forgotten” – in the light of day. Reflective intellection is the soma in our
atmosphere. It induces us to forget. To it Benjamin opposed what comes to us
when caught unawares, at the margin of consciousness – at the edges, on the
fringe, out of the corner of one’s eye, in the “trash” of life. This was not to rename
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dream as reality, prefer the unconscious to consciousness, but rather to hold on to
what was known at moments of awakening, before it was swamped by the endless
requirements of day. “There is no telling what encounters would be in store for us
if we were less inclined to give in to sleep. Proust did not give in to sleep.”171

Awakening was the fragile instant of escape from “bourgeois habits of thought.”172

Is awakening perhaps the synthesis of dream consciousness (as
thesis) and waking consciousness (as antithesis)? Then the
moment of awakening would be identical with the “now of
recognizability,” in which things put on their true – surrealist –

face? Thus, in Proust, the importance of staking an entire life on
life’s supremely dialectical point of rupture: awakening. Proust
begins with the evocation of the space of someone waking up.173

Awakening was escape from the relentless dur�ee of bourgeois exchange and pro-
gress into an instant of recognition, of actuality.174 It was integral to Benjamin’s
materialist philosophy of history and of temporality, in which history is not the
product of conscious reflection but of constellation,175 recognition of a phenomenon
that “flashes up” without warning, an image or a memory that presents itself at a
precise conjuncture – “the moment of its recognizability” – to be seized at that
instant, and by that instant, or lost.176 It was to understand time not as histori-
cism’s endless sequence of things in place, nor as an irredeemable eternal present,
but as a “fold”177 which, by conjoining past and now, would “blast open the con-
tinuum of history,”178 producing “the birth of authentic historical time, the time
of truth.”179

Like Walter Benjamin, Gaston Bachelard thought a great deal about
images.180 Like Benjamin, he thought the image the means to encounter, per-
ceive, know the material (spatio-temporal) world. Like Benjamin, he worked out
a method to plumb the image, in his case reverie, that removed its observer from
the dur�ee of reflective intellection to the instant of awakening.181 “Bachelardian
reverie, far from being a complacent drifting of the self, is a discipline acquired
through long hours of reading and writing, and through a constant practice of
‘surveillance de soi.’ Images reveal nothing to the lazy dreamer.”182 Though
Bachelard appears to have irritated Benjamin on the one clear occasion their
paths crossed – Lautr�eamont had assembled the latent content of Ducasse’s
poetry, of which Bachelard “allows himself to be the dreamer,” but he had failed
to discern “the figure hidden in the puzzle”183 – Bachelard would not have dis-
agreed that the image was the medium and not just the outcome of processes
whereby “appearances – phenomena – become readable.”184 He claimed as a
“Copernican revolution” that imagination preceded perception but not that it also
preceded the image.185
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Bachelard was hardly a stranger to dialectics, but he was no Marxist; his dia-
lectics were not Hegelian. In his history and philosophy of science, dialectics
described a movement through juxtaposed systems – realism, positivism, rational-
ism – toward what Bachelard called “surrationalism,” a term which bore the same
relationship to rationalism as surrealism did to realism, and which he used to
describe the scientific mind engaged in “anagogical” thought – “the illumination of
thought by thought,” a reverie for science.186 Nevertheless, his philosophy of time
was in important respects highly resonant with Benjamin’s, and his theory of dia-
lectical movement in the history of science through ruptures and problematics
underpinned an approach to the relationship between the scientific and the mater-
ial imagination that emphasized “raising the past to consciousness,” even though
he called that approach psychoanalysis rather than a philosophy of history.187 One
might, therefore, think him attuned to what Benjamin described as his Copernican
revolution in (historical) perception – that “the historical index of the images not
only says that they belong to a particular time; it says above all that they attain
to legibility only at a particular time.”188 Bachelard’s lack of a developed philoso-
phy of history rendered him more open than Benjamin to an understanding of
images in terms of Jung’s essentially ahistorical archetypes, but although
Benjamin professed to deplore Jung he nonetheless drew upon Jung in his own
analyses of archaic images.189 Chronologically, both overlapped with Jacques
Lacan, especially Bachelard of course, but no interaction is apparent, which is a
pity. Both might have found Lacanian psychoanalysis instructive.190

Together, Gaston Bachelard and Walter Benjamin allow us a productively-
coupled point of entry on the current interest in “new materialism,” formulated
at a time (1920–1950) when new materialism supposedly did not exist. Some
may find this coupling odd. Its merit lies in its demonstration of the suppleness
of materialism both as a philosophy of reality and as a philosophy for law, and
history, and literature. More simply put, “new” materialism is not so new. Nor
(as I have tried to show in Part IV) is “old” materialism something summarily to
discard. The suppleness of materialism lies in realizing these conjoined poten-
tials. We should rejoice at their discovery. They encourage the negotiation of a
materialism for the 21st century amongst friends, without the dreary sectarian
specter of defensive bloodletting.191

Walter Benjamin’s description of “the moment of awakening” in terms of a
dialectics of consciousness, as “identical with the ‘now of recognizability,’ in
which things put on their true – surrealist – face,” could as easily be expressed
in Gaston Bachelard’s idiom of surrationalism .192 A century before both of them,
Marx had identified “arousing [the world] from its dream of itself” as the funda-
mental objective for the reform of consciousness.193 The world continues to
dream, but the material turn in legal studies has afforded us the opportunity to
recognize “the space of someone waking up” as the emergent possibility of justice.
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Between them, Bachelard and Benjamin offer us a materialist poetics for that
spatial-temporal-consciousness complex, for that moment of possibility.
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