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Professor William B. Gould IV first published A Primer on American 
Labor Law in 1982, in order to provide a readable text to a broad audience of 
those interested in labor law: 

labor and management representatives, foreigners, neutral parties involved in 
labor dispute resolution and having a special interest in the United States or 
industrial relations, general-practice lawyers who occasionally represent a 
union or a company but are not specialists in the field, students of labor 
relations and labor law, and even practicing labor law specialists who have 
some interest in a brief comparison with foreign systems.1 

The book’s five subsequent editions span almost forty years of highly 
politicized judicial and administrative decisions, as well as Gould’s prolific 
and varied career as a labor law administrator and academic. Gould began his 
professional life as Assistant General Counsel for the United Auto Workers, 
and he worked as an attorney for the National Labor Relations Board (NLRB) 
and in private practice, before entering academia as Professor of Law at 
Wayne State University in 1968.2 He joined the faculty at Stanford Law 
School in 1972, where he is now the Charles A. Beardsley Professor of Law, 
Emeritus.3 Gould served as the Chairman of the NLRB from 1994 to 1998 

 
 1. WILLIAM B. GOULD IV, A PRIMER ON AMERICAN LABOR LAW xxxiv (6th ed. 2019).  
 2. William B. Gould IV, STAN. LAW SCH., https://law.stanford.edu/directory/william-b-gould-iv/ 
(last visited Dec. 17, 2019) [perma.cc/VY7U-PKCW]. 
 3. Id.  
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under President Clinton, and as Chairman of the California Agricultural 
Labor Relations Board from 2014 to 2017 under Governor Jerry Brown.4 

A Primer serves a distinct purpose: to provide baseline knowledge of the 
American system of labor law. The scope of the text is thus both 
informative—containing a wide breadth of substantive knowledge—and 
revealing of Gould’s own perspective on what is worth knowing. The book 
covers four general topics: a history of industrial relations and labor law 
before modern legislation;5 law related to union organizing,6 representation,7 
bargaining,8 and dispute resolution in the private9 and public10 sectors; 
“public interest” labor laws not specific to the labor-management 
relationship;11 and labor in professional sports.12 Gould’s explication of these 
topics also traces ongoing themes motivating the law’s development: debate 
over the scope and legitimacy of worker interests,13 judicial hostility to 
workers and unions,14 attempts to address power imbalances between 
workers and employers,15 conflicts between individual and collective rights,16 
and the exceptionality of public sector employment.17 Given the book’s 
existing scope, Gould is rightly restrained in not delving deeper into the 
political conflicts behind the development of the law. But missing are clear 
indications of why union density in the U.S. has reached its current historic18 
and consequential19 low and how to change course. A Primer is a 
comprehensive overview of the current state of law and the legal 
developments that got us here. But it will not fully satisfy readers who seek 
to understand the role of American labor law in the decline of unions, or who 
look to the law for tools to regrow the power of the labor movement. 

 
 4. Id.   
 5. See GOULD, supra note 1, at ch. 2. 
 6. See id. at ch. 5.  
 7. See id. at ch. 9. 
 8. See id. at ch. 6.  
 9. See id. at ch. 8.  
 10. See id. at ch. 10. 
 11. See id. at ch. 11.  
 12. See id. at ch. 12.  
 13. See, e.g., id. at 11-12, 19-20, 27-28, 104-05, 153, 199-201, 220-24.  
 14. See, e.g., id. at 17, 20-26, 55, 198, 205, 456.  
 15. See, e.g., id. at 20, chs. 4-7.  
 16. See, e.g., id. at 121-23, 142, 157-58, 179-82, 318-19, 326-27, ch. 9.  
 17. See, e.g., id. at 56-57, 329-32, ch. 10, 471-73.  
 18. See U.S. BUREAU OF LABOR STATISTICS, UNION MEMBERS SUMMARY 2018 (Jan. 18, 2019), 
https://www.bls.gov/news.release/union2.nr0.htm [perma.cc/LXL8-Y8AH] (reporting a union density of 
10.5 percent in 2018 compared to 20.1 percent in 1983, the earliest year with comparable data available).  
 19. See, e.g., RYAN NUNN ET AL., THE HAMILTON PROJECT, THE SHIFT IN PRIVATE SECTOR UNION 

PARTICIPATION: EXPLANATIONS AND EFFECTS (2019), https://www.brookings.edu/wp-
content/uploads/2019/08/UnionsEA_Web_8.19.pdf [perma.cc/4LUZ-XACG]. 
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I. DEVELOPMENT OF AMERICAN LABOR LAW 

A Primer begins with a brief overview of the relationship between labor 
and management during the Industrial Revolution, giving rise to the modern 
NLRB framework. Before the development of statutory labor law, employers 
invoked common-law contract, conspiracy, and tort doctrines to neutralize 
and punish worker organizing.20 Workers who organized against the 
monopolistic and exploitative behavior of their employers were often 
themselves confronted with charges of unlawful combination.21 Nineteenth- 
and early twentieth-century courts were highly skeptical of the “tactics, 
motive, and intent” of worker organizations,22 and judges often saw fit to 
restrict collective action based on “their own social and economic 
predilections.”23 Workers faced injunctions, damages awards, steep fines, and 
even imprisonment if the courts found their purpose to be illegitimate.24 
These early cases raised key questions—namely, according to Gould: “What 
is to be the proper and appropriate sphere of interest for workers? What could 
be regarded as a management prerogative with which employees could not 
interfere?”25 With the passage of the Sherman Antitrust Act of 1890,26 
Congress inadvertently created a new avenue to attack unions on the basis of 
anti-competitive behavior. In 1908, the Supreme Court solidified that avenue 
in Danbury Hatters.27 There, the court held that the Sherman Act applied to 
unions, and found individual union members liable for treble damages 
resulting from a secondary boycott (a boycott targeting persons doing 
business with the primary employer).28 Danbury Hatters sparked political 
backlash from the nascent American Federation of Labor, and touched off a 
back-and-forth between acts of Congress and rulings by the Court, alternately 
protecting and restricting workers’ ability to organize.29 

Gould’s excerpt from the Court’s 1921 decision in Duplex Printing 
Press Co. v. Deering encapsulates those attempts, on one hand, to restrict the 
sphere of worker action; and on the other, to level the playing field between 

 
 20. GOULD, supra note 1, at 9, 12-13. See Commonwealth v. Pullis Cordwainers’ Case), 3 Doc. 
Hist. Am. Ind. Soc. 59 (Mayor’s Ct. Phila. 1806) (criminal conspiracy); Commonwealth v. Hunt, 45 Mass. 
(4 Met.) 111 (1842) (civil conspiracy); Vegelahn v. Gunther, 167 Mass. 92, 44 N.E. 1077 (1896) (freedom 
of contract). For further discussion of the Cordwainers’ Case, see also Walter Nelles, The First American 
Labor Case, 41 YALE L.J. 165 (1931). 
 21. GOULD, supra note 1, at 9. 
 22. Id. at 11; see, e.g., Hunt, supra note 18. 
 23. GOULD, supra note 1, at 12. 
 24. Id. at 12-13. 
 25. Id. at 10. 
 26. Sherman Antitrust Act (“Sherman Act”), ch. 647, 26 Stat. 209 (1890) (codified as amended at 
15 U.S.C. §§ 1-7 (2018)).  
 27. GOULD, supra note 1, at 14; Loewe v. Lawlor (Danbury Hatters), 208 U.S. 274 (1908).  
 28. GOULD, supra note 1, at 14-15.  
 29. Id.   
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workers and employers.30 The majority in Duplex wrote of the Clayton Act,31 
which Congress had passed intending to remedy the Court’s earlier 
interpretation of the Sherman Act, that “there is nothing . . . to exempt [a 
labor] organization or its members from accountability where [the 
organization or its members] depart from its normal and legitimate 
objects . . . .”32 In contrast, Justice Brandeis dissented that the Clayton Act 
had been “designed to equalize before the law the position of workingman 
and employer as industrial combatants,” and that the majority ignored more 
than 20 years of “unceasing agitation” by unions to correct for the 
consequences of the Sherman Act.33 The Duplex opinion and Brandeis’s 
dissent reflected the widely-held view among organized labor that judicial 
intervention in industrial relations had been bad for workers.34 Subsequent 
legislative and judicial developments in the early 20th century continued to 
grapple with the proper scope of judicial interventions and to reflect tensions 
between Brandeis’s statement of policy—to create fair opportunities for 
workers to advocate for their interests—and the majority’s efforts to police 
the legitimacy of those interests. 

In the face of potential disruptions to interstate commerce, and fearing 
that judicial actions to stamp out industrial conflict were undermining rather 
than reinforcing public faith in the law, Congress moved to more formally 
regulate relationships between employers and organized labor. This time, it 
paid greater attention to the specific judicial interpretations of its previous 
acts that were unfavorable to unions, in an effort to be crystal clear as to the 
law’s intended effects.35 While the Norris-LaGuardia Act of 193236 
underscored “freedom of association” for workers, it lacked formal legal 
mechanisms for the formation, protection, and maintenance of labor 
organizations.37 Those protections would come about with the passage of the 
National Labor Relations Act in 1935,38 which created the NLRB and 
established the legal and administrative mechanisms that undergird private-
sector union organizing in the U.S. today.39 But as Gould notes, back-and-
forth between the legislature and the courts would continue, as would a push-

 
 30. Id. at 18. See Duplex Printing Press Co. v. Deering, 254 U.S. 443, 466, 473-74, 484 (1921).  
 31. Clayton Antitrust Act (“Clayton Act”), ch. 323, 38 Stat. 730 (1914) (codified as amended at 15 
U.S.C. §§ 12-27; 29 U.S.C. §§ 52-53 (2018)).  
 32. GOULD, supra note 1, at 18; Duplex Printing, 254 U.S. at 469.  
 33. GOULD, supra note 1, at 20; Duplex Printing, 254 U.S. at 484.  
 34. GOULD, supra note 1, at 21; Duplex Printing, 254 U.S. at 484-85.  
 35. GOULD, supra note 1, at 24.   
 36. Norris-LaGuardia Act (“NLGA”), ch. 90, 47 Stat. 70 (1932) (codified as amended at 29 U.S.C. 
§§ 101–115 (2018)). 
 37. GOULD, supra note 1, at 25.  
 38. National Labor Relations (Wagner) Act (“NLRA”), ch. 372, 49 Stat. 449 (1935) (codified as 
amended at 29 U.S.C. §§ 151–169 (2018)). 
 39. GOULD, supra note 1, at 29.   
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pull in the analysis about whether big business or unions were ultimately 
responsible for industrial warfare.40 

II. UNIONS IN THE PRIVATE AND PUBLIC SECTORS: 
ORGANIZING, BARGAINING, REPRESENTATION, AND DISPUTE 

RESOLUTION 

Turning to the application of the framework created by the NLRA and 
the Taft-Hartley Amendments,41 A Primer surveys the various phases of the 
labor-management relationship under the American collective bargaining 
scheme. The NLRA’s regulation of the union-employer relationship finds its 
basis in the Commerce Clause: “The constitutional theory . . . is that statutory 
regulation of labor and management is necessary to diminish industrial strife 
that could disrupt interstate commerce.”42 The basic contours of the law are 
straightforward: providing protections for workers to protest unfair working 
conditions, organize into unions, and select representation; obligating the 
employer to bargain in good faith with a union representing a majority of 
workers; and providing for enforcement of these rights and obligations, 
through processes for representational elections and adjudication of unfair 
labor practice charges.43 But as A Primer reveals, this framework in fact 
implicates not only the relationship between unions and employers, but also 
a whole host of other relationships: between unions, employers, and 
individual workers, union members, non-members, other unions, secondary 
employers, and the broader public. Gould’s overview of the various aspects 
of the labor-management relationship and the structure of statutory 
governmental oversight is highly valuable.44 However, given the sheer 
volume of cases discussed, many of which are highly fact-specific and come 
from various jurisdictions and industries, it may be difficult for those new to 
American labor law to draw meaningful conclusions from NLRB and judicial 
precedent absent further research. Indeed, this challenge is compounded by 
the frequency with which political shifts have resulted in reversals to past 
policies and precedents. 

After walking through the various aspects of private-sector collective 
bargaining relationships, Gould offers a brief, one-chapter summary of 
public-sector organizing, bargaining, and dispute resolution. Because there 
are independent statutory frameworks in each state, the landscape of public 

 
 40. Id. at 41.  
 41. Labor Management Relations (Taft-Harley) Act, ch. 120, 61 Stat. 136 (1947) (codified at 29 
U.S.C. §§ 141–197 (2018)).  
 42. GOULD, supra note 1, at 39; see 29 U.S.C. § 151 (2018) (declaring that “strikes and other forms 
of industrial strife or unrest . . . have the intent or the necessary effect of burdening or obstructing 
commerce . . . .”). 
 43. GOULD, supra note 1, at 40.   
 44. Id. at 41-43.  
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sector bargaining appears diverse, highly fragmented, and ever-changing.45 
Gould’s secondary focus on the public sector reflects the fact that such law 
followed after private labor law and the NLRA, but also deemphasizes the 
current primacy of public sector organizing. With the relative strength of 
public sector union density,46 and recent high-profile legal contestation over 
the rights of public sector workers,47 a more in-depth explanation of the legal 
frameworks that exist under state authorizing statutes for recognition, 
bargaining, and dispute resolution may be beneficial to many in Gould’s 
audience. As the ripple effects of the Janus v. AFSCME48 decision—which 
held that public-sector unions may not require nonmembers to pay agency 
fees to support the cost of representation—are still unfolding, a more detailed 
discussion of the state of public sector labor law may be better suited to the 
book’s subsequent edition. 

III. “PUBLIC INTEREST” LABOR LAWS 

Having surveyed the laws related to collective bargaining and concerted 
activity by workers, A Primer presents an overview of what Gould calls 
“public interest” labor laws—laws that apply to American workers generally, 
outside of the context of collective bargaining. Gould focuses specifically on 
five areas of the law: the Employee Retirement Income Security Act of 1974 
(ERISA),49 the Occupational Safety and Health Act of 1979 (OSHA),50 Title 
VII of the Civil Rights Act of 196451 and other federal and state anti-
discrimination statutes,52 state common law related to wrongful discharge,53 
and regulation of workplace drug and alcohol testing.54 Elsewhere, Gould 
also covers the Fair Labor Standards Act (FLSA) and other federal minimum 
standards statutes.55 Gould believes that these laws have collectively become 

 
 45. Id. at 367-68.  
 46. See UNION MEMBERS SUMMARY 2018, supra note 19 (reporting public-sector union density of 
33.9 percent and private-sector union density of 6.4 percent). 
 47. See, e.g., Janus v. Am. Fed’n of State, Cty., and Mun. Emps., 138 S. Ct. 2448 (2018) (holding 
that public employees may not be required to contribute to the costs of collective bargaining); Madison 
Teachers Inc. v. Walker, 851 N.W.2d 337 (Wis. 2014) (upholding state statutory limitations on public-
sector collective bargaining, prohibitions of payroll deductions, and requirement of annual recertification 
elections). 
 48. Janus, 138 S. Ct. 2448. 
 49. 29 U.S.C. § 1001 et seq. (2018); GOULD, supra note 1, at 395-97.   
 50. 29 U.S.C. § 651 et seq. (2018); GOULD, supra note 1, at 397-405.  
 51. 42 U.S.C § 2000e et seq. (2018); GOULD, supra note 1, at 405-71.   
 52. GOULD, supra note 1, at 405-71 (including discussion of sex discrimination, sexual orientation 
discrimination, accommodation of religious observance, protection for individuals with disabilities, and 
age discrimination); see 42 U.S.C. § 1981 et seq. (2018) (race discrimination); 29 U.S.C. § 206(d) (2018) 
(sex discrimination in wages); CAL. LAB. CODE § 1197.5 (2019) (same); 29 U.S.C. § 2601 (2018); 42 
U.S.C. § 12101 et seq. (2018); 29 U.S.C. §§ 621-34 (2018).  
 53. GOULD, supra note 1, at 473-82.  
 54. Id. at 483-89.  
 55. GOULD, supra note 1, at 29.  
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“the new frontier of labor law.”56 A Primer pays special attention to 
enforcement and private rights of action, preemption issues, public policy 
considerations, and differences in the application of law to private- and 
public-sector employees. Gould also notes where regulation intersects with 
rights protected under the NLRA.57 “Public interest” laws are nonetheless 
distinct from those governing the labor-management relationship because 
they “directly affect the substantive terms of the employment relationship.”58 
As such, they represent direct government oversight of workplace conditions, 
in turn shaping the contours of collective bargaining around these issues. 

IV. LABOR IN PROFESSIONAL SPORTS 

The final chapter of A Primer, new to the Sixth Edition, is focused on 
labor law in professional sports, a topic of personal interest for Gould, who 
was NLRB Chairman during the 1994–95 baseball strike.59 In cataloging 
recent developments in collective bargaining in baseball, football, basketball, 
and hockey since the 1960s, Gould underscores that labor law in professional 
sport is exceptional because of the prominence of antitrust law as an ongoing 
area of dispute.60 “[P]rofessional sports are well-organized and union-
represented industries with strong and sometimes militant unions in the 
United States, a phenomenon caused by virtue of the antitrust consequences 
for owners in all sports beyond baseball.”61 But Gould’s concrete longitudinal 
account of labor-management conflicts over numerous contract cycles within 
the context of specific industries provides a helpful roadmap for better 
understanding the interplay between the law and the industrial relationship. 
The field of sports also raises broader questions about concerted employer 
regulation of speech62 and private behavior,63 the definition of “work,”64 and 
new frontiers in workplace safety.65 Gould’s account of the state of industrial 
relations within professional sport—in which employers are incentivized to 
permit collective bargaining in order to avoid antitrust liability for highly 

 
 56. Id. at 489.  
 57.  Id. at 404. For example, the NLRA protects workers who walk out in protest of unsafe working 
conditions, see, e.g., NLRA v. Wash. Aluminum Co., 373 U.S. 9 (1962), which conditions are themselves 
directly regulated under OSHA, 29 U.S.C. § 651 et seq. 
 58.  Id. at 489. For example, whereas the NLRA requires labor and management to bargain in good 
faith on the subject of wages, it does not compel the parties to agree on any particular wage. 29 U.S.C. § 
158(d). In contrast, the FLSA directly sets the minimum wage that employers may pay. Id. § 206. 
 59.  William B. Gould IV, supra note 2.  
 60.  GOULD, supra note 1, at 504-05.  
 61.  Id. at 518. Gould is referring to the fact that baseball enjoys a “unique” and “aberration[al]” 
exemption from the antitrust laws. See Flood v. Kuhn, 407 U.S. 258 (1972).  
 62.  GOULD, supra note 1, at 500.   
 63.  Id. at 514-18, 528.  
 64.  Id. at 518-23. 
 65.  Id. at 523-28. 
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coordinated behavior66—offers a glimpse of the potential strength of labor 
organizing when rational employer incentives encourage rather than 
discourage unionism among employees. As with the cross-national 
comparisons Gould occasionally offers, this example underscores that the 
anti-union behavior of U.S. employers may not be wholly inevitable. 

V. LESSONS FOR LABOR ACTIVISTS? 

A Primer successfully serves a broad audience but is perhaps best suited 
to students and dispassionate practitioners, to the extent such a category 
exists in the arena of labor law. Gould largely focuses on the content of the 
law, without much discussion of broader implications for union density or 
union power. But it is hard to resist the impulse to evaluate and categorize 
each of the developments he charts as either pro- or anti-worker. Indeed, such 
an impulse extends to a mode of reading the book as a whole—with an eye 
towards how American labor law offers strategic tools for growing the labor 
movement. 

Gould himself is not dispassionate, emerging throughout the book as a 
clear advocate for the extension of workplace rights and protections for 
American workers. But at base, his own view seems to be that the system of 
industrial relations can and should be a cooperative one. A Primer ends with 
Gould’s aspiration “that understanding among workers, unions, businesses, 
and government will . . . be furthered, and that this in turn will promote —in 
the spirit of the law— a working environment in which the standard of living 
will be improved and industrial peace fostered.”67 Indeed, despite rampant 
inequality, shrinking union membership and a series of legal blows, Gould 
expresses little in the way of urgency or outrage around the decline of 
organized labor, save to recognize the growing significance of public interest 
labor laws in place of collective bargaining.68 

Read with urgency and outrage, Gould’s text is still highly informative, 
but it overlooks legal frameworks important for union power building that 
less directly govern the traditional labor-management relationship. These 
include state and local labor standards;69 efforts to expand workplace 
protections and organizing rights to historically excluded workers,70 
including independent contractors;71 and social movement unionism, 

 
 66.  Id. at 511.  
 67.  Id. at 535.  
 68.  See id. at 489.  
 69.  See Sharon Block, State and Local Enforcement: Stepping Up and Filling In on Workers’ 
Rights, ONLABOR (Oct. 25, 2018), https://onlabor.org/state-and-local-enforcement-stepping-up-and-
filling-in-on-workers-rights/ [perma.cc/FN8A-UDKJ]. 
 70.  See, e.g., Hernandez v. State, 99 N.Y.S.3d 795 (App. Div. 2019) (declaring right of 
farmworkers to organize under New York State Constitution). 
 71.  See, e.g., A.B. 5, 2019 Leg., Reg. Sess. (Cal. 2019), enacting CAL. LABOR CODE § 2750.3 
(redefining “employee” to include at least some workers formerly treated as independent contractors). 
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including bargaining for the social good and legal strategies around 
coalitional organizing.72 Gould’s assertion that “neither labor nor business 
has had an adequate incentive to promote legal safeguards for unorganized 
workers” fails to account for unions’ strategic efforts to secure benefits that 
extend far beyond their own memberships.73 These strategies can be seen as 
an effort to further expand the scope of workers’ legitimate interests as well 
as attempts to build power beyond the tools available through traditional 
labor law. 

Gould’s chosen task—to coherently explain decades of contested 
changes to the American system of labor law to a broad audience—is an 
unenviable one. Regardless of one’s attitude towards the decline of union 
density or whether one agrees with his conclusion that the goal of labor law 
to promote industrial peace, A Primer is a thorough and highly readable 
introduction to the topic from one of its foremost experts. The book serves 
both as an approachable entry point to the topic as well as to Gould’s 
numerous other works that more directly evince his perspective on the 
politics behind the law and how the legal system could better serve the 
interests of workers and unions.74 

Abby Lawlor, J.D. Candidate 2022 
 

 
 72.  See, e.g., Lauren Camera, Striking for the Common Good, U.S. NEWS & WORLD REP. (Nov. 1, 
2019), https://www.usnews.com/news/the-report/articles/2019-11-01/chicago-teachers-strike-adds-
safety-net-to-demands [perma.cc/UJP8-6BG2] (highlighting bargaining victories including increased 
staffing of school nurses, social workers, and other support staff, and class size caps).  
 73.  GOULD, supra note 1, at 533.  
 74.  See, e.g., WILLIAM B. GOULD IV, LABORED RELATIONS: LAW, POLITICS AND THE NLRB 

(2000); WILLIAM B. GOULD IV, AGENDA FOR REFORM: THE FUTURE OF EMPLOYMENT RELATIONSHIPS 

AND THE LAW (1993).  


