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This paper examines the 'Blue Code of Silence' and its contribution to police corruption. After offering
evidence for the existence of such a code, the paper locates the origins of the code in the work and culture
of policing. The paper also examines cases, commission reports and an original case study to understand
how the code is reinforced. Based on 'participant observation' research of the New York County
Prosecutor's Official Corruption Unit, the paper also illustrates how the code impedes investigations by
police overseers. Finally, the paper discusses various measures to address the code of silence.

Keywords: Police corruption; Code of silence; Police culture

Like criminal law itself, the 'Blue Code of Silence' is a normative injunction, but
an unwritten one. Sometimes called a blue wall, curtain, or cocoon of silence, it is
embedded in police subculture. At its best, the feelings of loyalty and brotherhood
sustaining the 'Code of Silence' may facilitate policing and protect police against
genuine threats to safety and well-being (Kleinig, 2000: 7). Yet the same code of loyalty
and brotherhood can, as a 'Code of Silence' (hereafter Code), sustain an oppositional
criminal subculture protecting the interests of police who violate the criminal law.

Such an unrecorded code has been noted as a feature of policing across continents,
wherever scholars or commissions of inquiry have studied police corruption. For
example, major investigations into police corruption in the United States - the
Knapp (1973) and Mollen (1994) Commissions in New York and the Christopher
Commission in Los Angeles (1991) - have all singled out the Code as an obstruction
to their inquiry into police corruption or excessive force. Such a Code has also been
observed by the Fitzgerald inquiry in Queensland (1989), by the Wood Royal
Commission in New South Wales (1997) and is discussed by Maurice Punch in his
studies of scandals in New York, London and Amsterdam (Punch, 1985: 3-5).

Since a Code is found in investigations of police corruption across three continents,
I shall assume that the Code is an embedded feature of police culture generally and
shall address questions relating to it:

1. What is the etiology of the Code?
2. How is the Code reinforced?
3. How does the Code impede investigations?
4. Are there measures of accountability that can address the Code and reduce

corruption and brutality?
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When considering the etiology of the Code there is, logically, the prior issue of
the 'causes' of police corruption. This is, of course, a major research question.
Nevertheless, both corruption and the Code, I shall argue, are entwined in certain
characteristics of police culture and organization that facilitate and sustain it. These
features cannot, strictly speaking, be considered the 'causes' of police corruption,
partly because the concept 'police corruption' encompasses any number of crimes -
ranging from petty larceny to extortion to armed robbery and homicide; and partly
because understanding why any category of crime occurs, whether by police or by
ordinary perpetrators, is a complex causal undertaking. With that caveat, I shall
try to develop a theoretical argument, linking (a) the narrow world of values, under-
standings, and conceptions of loyalty in the culture of policing to (b) the Code, as
(c) a key facilitator of police corruption and violence.

ETIOLOGY OF THE CODE

To fulfill their mandate, police work is done in unpredictable and sometimes violent
environments. Given the potential danger of their workplaces coupled with their
authority to use force to overcome resistance, police develop a close-knit subculture,
with its own demands and expectations. Loyalty to fellow officers is a key feature of
the culture of policing, regardless of whether criminality is involved. Kleinig (2000: 8)
in his 'ethical analysis' of the Code, compares the culture of policing to norms found
in ideals of friendship and family.

The notion of loyalty to fellow officers is first encountered by police officers in their
Police Academies, and this sense of loyalty tends to be reinforced throughout officers'
careers. This is not surprising. Norms of loyalty and mutual support are found in many
occupational groups, ranging from doctors and lawyers to office workers. However,
the unique demands that are placed on police officers, such as the threat of danger
as well as scrutiny by the public, generate a tightly woven environment conducive to
the development of feelings of loyalty.

The refusal to report misconduct to proper authorities, or to falsely claim no
knowledge of misconduct, is a common manifestation of these sentiments. Another is
providing false testimony - 'falsifications' - to cover up or support the misdeeds of
fellow police officers (Mollen, 1994: 36-43). Since the Code threatens the integrity of
the justice system, it has been recognized as a serious problem in police departments
across the United States. Officers who feel bound by it too easily lose sight of the
damage the Code can cause innocent third parties as well as the overall integrity of
the justice system.

Investigations into police corruption, lying and brutality have uncovered the most
striking examples of the Code. Absent the inquiry, the powerful mandate of silence
usually lies dormant, almost like an incubating disease. In such situations, the Code
manifests itself as a refusal to offer information that might incriminate or embarrass
a fellow officer. But it may also be evident when police understand that they can
count on police witnesses to the misconduct to back up any story they tell irrespective
of the truthfulness of the story.

It would be impossible to summarize the large body of evidence and documentary
support for such a Code. Nevertheless, I can point to a number of representative

8



CORRUPTION AND THE BLUE CODE OF SILENCE

instances of official investigations and scholarly reports that have commented on the
Blue Code.

COMMISSIONS

New York City's Mollen Commission was established in 1992 by Mayor David Dinkins
to investigate the nature and extent of corruption in the New York City Police
Department (NYPD), to evaluate the NYPD's procedures for preventing and detecting
corruption, and to recommend changes to improve those procedures. The Mollen
Commission described the loyalty code as "the unwritten rule that an officer never
incriminates a fellow officer" (Mollen, 1994: 51).

Mollen argued that the Code facilitated corruption, first, "by setting a standard that
nothing is more important than the unswerving loyalty of officers to one another," thus
emboldening "corrupt cops and those susceptible to corruption"; and second, by thwart-
ing "efforts to control corruption ... by lead[ing] officers to protect or cover up for
others' crimes - even crimes of which they heartily disapprove" (Mollen, 1994: 51-52).

Two decades earlier, New York City's Knapp Commission had been informed that
"the tradition of the policeman's code of silence was so strong ... that it was futile
to expect ... testimony [concerning corrupt activities] from any police officer, even if
he himself were caught in a corrupt act and were offered immunity in exchange for
his testimony" (Knapp, 1973: 47).

Los Angeles's Christopher Commission, formed after the beating of Rodney King
incident, and headed by Warren Christopher (later to be Secretary of State in the
administration of President Clinton) found the code of loyalty and silence to be
a virtually impenetrable obstruction:

Perhaps the greatest single barrier to the effective investigation and adjudication of complaints is the
officers' unwritten 'code of silence.' While loyalty and support are salutary and even necessary qualities,
they cannot justify the violation of an officer's public responsibility to ensure compliance with the law,
including LAPD regulations. The code of silence influences the behavior of many officers in a variety of
ways, but it consists of one simple rule: an officer does not provide adverse information against a fellow
officer.

(Christopher, 1991: 168).

Under the code it is impermissible to criticize other police. Such criticism is viewed as particularly repre-
hensible if it is made to outsiders. Any criticism which does occur is kept under the control of those who
have authority and influence within the Force. Any dissidents are able to be dealt with for a breach of the
code, with the approval of other police

(Christopher, 1991: 202).

The Blue Code is not restricted to law enforcement in the United States; its existence
has been documented in police departments in other westernized countries. For
example:

The unwritten police code is an integral element of police culture and has been a critical factor in the
deterioration of the Police Force. It has allowed two main types of misconduct to flourish. A practical
effect of the code is to reduce, if not eliminate, concern at possible apprehension and punishment as
a deterrent to police misconduct

(Fitzgerald, 1989: 202).

Scholarly writings in law and social science have also identified a loyalty code which
usually results in silence about police misconduct, but can also influence testimony
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when given. For example:

* The blue wall [or code] of loyalty and silence is "an unwritten code in many depart-
ments which prohibits disclosing perjury or other misconduct by fellow officers, or
even testifying truthfully if the fact would implicate the conduct of a fellow officer"
(Chin and Wells, 1998: 237).

* "The tacit norm is to never do something which might embarrass another officer.
To draw critical attention to a colleague is strictly taboo in the police world" (van
Maanen, 1978: 126).

* "Police officers follow a strictly enforced custom of refusing to offer testimony that
would adversely affect another officer" (Colbert, 1993: 550).

* William Smith describes a code of mutual protectiveness and intense loyalty as: "the
unwritten rule of police behavior that constrains an officer from informing on or
testifying against another officer ... animated by intense loyalty to the group, and
mutual protectiveness against outsiders" (Smith, 1973: 21).

The televised beating of Rodney King by Los Angeles police was broadcast by CNN
around the world. I was asked by CNN to interpret the beating, and was also asked by
the Los Angeles Times to write a guest editorial. For both media, I pointed out that
while most viewers were focused on and appalled by the beating - as I was - I was
at least as attuned to the dozen Los Angeles police officers who could be seen watching,
and doing nothing to end it. I thought of how this televised event so well illustrated the
power of ties of loyalty among the police:

Street incidents (I wrote) generate and sustain the norms that police live by.... The literature on the
world of policing deals with the 'Blue Code of Silence' - cops are not supposed to tell outsiders or inves-
tigators the truth about police corruption or brutality. Because so many other officers stood by and
watched the beating of King, those who participated must have believed that they could count on
their colleagues to lie in case of an investigation.

This time, the police witnesses, knowing about the videotape, will probably not compound their
offense by lying about what really happened. But can we believe that they would have told the truth with-
out the tape?

(Skolnick, 1991: 7)

Most recently, the Code has been implicated in a Los Angeles Police Department
scandal that an investigator, Professor Erwin Chemerinsky of Southern California
Law School, calls it a story of evil and malevolence, not simply corruption and medioc-
rity. Chemerinsky's study (2000) concluded that the police department's deepest prob-
lem is an internal culture that not only gave rise to the scandal, but also tolerated it.
A Code about extraordinary police brutality and corruption was invoked for years.
It came to light only when a convicted ex-officer, Rafael Perez, revealed that he and
a former partner had shot and paralyzed a gang member named Javier Francisco
Ovando. They then framed him, sending him to prison on charges of attacking the
police (Glover and Lait, 2000: Al). Ovando was released after serving three years of
a 23-year sentence.

Perez admitted to having committed a number of crimes, with other officers,
including armed robberies and the theft of cocaine. He admitted to checking out six
pounds of cocaine for a court appearance and not returning the cocaine to the evidence
locker. Perez was part of an elite, almost self-governing anti-gang unit, "Community
Resources Against Street Hoodlums" (CRASH), with a history of police brutality
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(Skolnick and Fyfe, 1993: 4-6). It was only after prosecutors threatened to indict his
wife, that Perez broke the Code.

Perez reviewed over 1500 cases with investigators, who say that 70-80% of his
revelations are corroborated (Glover and Lait, 2000: Al). As of September 9, 2000,
Perez's confessions led to the vacating of approximately 100 criminal convictions
(Shuster, 2000: A17). Five officers face criminal charges and 70 others face departmen-
tal discipline. Still more have retired. The investigations are ongoing, and these
numbers climb.

HOW IS THE CODE REINFORCED?

Those who have read the book or seen the movie about Frank Serpico (the New York
City cop who blew the first whistle leading to the Knapp Commission investigation of
the NYPD), will recall that Serpico, an idealistic young cop, found an envelope in his
locker. When he asked why, he was told that it was his share of collections from
illegal gamblers. Serpico recognized that the purpose of the envelope was to implicate
him in a corrupt practice, thus ensuring that he could be counted on to protect the
corruption that flourished all around him. Serpico refused the envelope and was
shunned by his fellow officers as a potential 'rat'.

The most recent disturbing illustration of the Code, occurred when officers in the
NYPD's 70th precinct did not protest when they saw a Haitian immigrant, Abner
Louima, being marched around the station house with his pants around his ankles.
Officer Justin Volpe proudly showed off the results of a sadistic anal assault. He
waved a broken broomstick stained with blood and feces around for all his fellow
officers to see, even bragging to Sergeant Kenneth Wernick that "I took a man
down tonight." Yet no police officer came forward that night to report Volpe.

Why should Volpe have believed that he could count on police officers to abandon
their obligation to report crime and to apprehend perpetrators? A key reason is fear
of retribution, as explained by Officer Bernard Cawley in his testimony before the
1994 Mollen Commission:

Question: Were you ever afraid that one of your fellow officers would turn you in?
Answer: Never
Question: Why not?
Answer: Because it was the Blue Wall of Silence. Cops don't tell on cops. And if they did tell on them, just
say if a cop decided to tell on me, his career's ruined. He's going to be labeled as a rat. So if he's got
fifteen more years to go on the job, he's going to be miserable because it follows you wherever you
go. And he could be in a precinct he's going to have nobody to work with. And chances are if it
comes down to it, they're going to let him get hurt.

(Mollen, 1994: 53-54).

'For a sampling of the police criminality, see: Tina Daunt, "Council OKs Settlement in Rampart Case,"
Los Angeles Times, August 9, 2000, p. BI (conviction for gun possession overturned because gun was allegedly
planted by police); Scott Glover and Matt Lait, "Murder Case Derailed by Rampart Link," Los Angeles
Times, August 10, 2000, p. Al (key witness recants, saying Ramparts officers forced him to falsely identify
the murder suspect); Matt Lait and Scott Glover, "Case Overturned as Fired Officer's Role is Revealed,"
Los Angeles Times, August 9, 2000, p. Al (drug sales conviction overturned); Edward Boyer, "2 More
Convictions Overturned as Result of Rampart Fallout," Los Angeles Times, June 2, 2000, p. B3 (gun posses-
sion convictions achieved through police perjury); Hugo Martin, "Inmate Freed in Rampart Scandal Files
Lawsuit," Los Angeles Times, June 7, 2000, p. B3 (framed with gun and cocaine for drug dealing).
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If loyalty is one reason for sustaining the Code, and fear of retaliation a second, a
third is that, even more than most workers, police usually know about the misconduct
of other cops - such as visiting a 'beat wife' or a prostitute, or having 'cooped' in
a movie theater seat while on duty.

As a rookie cop, Serpico was also introduced to the fine art of 'cooping,' or sleeping on duty, a time-
honored police practice that in other cities goes under such names as 'huddling,' and 'going down.'

(Maas, 1973: 79).

Nobody wants to open a Pandora's box of snitching and counter-snitching. Some of
the police who saw Louima with his pants down may themselves have administered
'tune-ups' to teach a lesson of compliance. Volpe and three other officers had actually
done that to Louima who, they believed wrongly, was the man who had punched
Officer Volpe in a fracas that had erupted outside a Brooklyn nightclub. So at least
three others were already complicitous with Volpe.

And then there is what might be called 'The Bad Cop, Good Cop Dilemma.' Police
are caught between the imperatives of the Blue Wall of Silence and Police Department
rules compelling an officer who knows of police misconduct to notify Internal Affairs
investigators immediately. If the officer promptly reports, he's labeled a 'rat' or
a 'cheese eater.' If he doesn't, he may later have a hard time explaining why he failed
to report promptly. Given these pressures, police usually lapse into silence
and talk about the misconduct of other cops only when pressured by Internal Affairs
investigators or by threat of prosecution.

HOW DOES THE CODE OF SILENCE IMPEDE INVESTIGATIONS OF
POLICE MISCONDUCT?

Let me offer another case from New York. I have been studying, through participant
observation, the Official Corruption Unit (OCU) of Manhattan District Attorney
Robert Morgenthau, an office that prosecutes police who are alleged to be corrupt2

(Skolnick, 2000: 53). The OCU is one of several police overseers in Manhattan. The
others are the Civilian Complaint Review Board (CCRB) and U.S. Department of
Justice (DOJ). The CCRB deals mostly with complaints about low-level excessive
force (pushing, shoving), abuse of authority (orders to move on) and insults and
racial slurs, while the DOJ prosecutes the highest profile civil rights cases.

The OCU is authorized to investigate the corruption of any public official, but
concentrates mainly on police cases. It maintains a regular but sometimes rocky
relationship with the Internal Affairs Bureau of the NYPD. In some instances the
OCU head, until recently and for 10 years a prosecutor named William Burmeister,
has felt that Internal Affairs has moved too quickly to expose the names of officers
who are being investigated. This puts other guilty cops on their guard.

However honest and diligent IAB investigators might be, their organizational
imperatives differ from the OCU's. The NYPD wants to cut off scandals and their
related publicity, as quickly as possible. The District Attorney usually wants to see

2Some of this analysis originally appeared in my article "Code Blue" in The American Prospect,
March, 2000.
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how far the corruption has spread, by turning crooked police into undercover
investigators who wear 'wires' to collect evidence that will hold up in a courtroom
prosecution.

There is a 'long run, short run' dilemma here: If prosecutors favor the long run,
they allow the misconduct to continue, in order to catch all the perpetrators. But
the public will continue to be subjected to the crimes of crooked police. If they favor
the short run, arresting and charging quickly, they may alert other crooked police to
the investigation. To say that there are no easy answers is merely to reaffirm the
nature of a dilemma.

The head of the unit, William Burmeister, admits that when he took the job in
1990 he did not fully comprehend how pervasive corruption, brutality, perjury, and
the Code might be in the NYPD. His eyes were opened by the practices he found
investigating Manhattan's 30th precinct, located in Washington Heights, a heavy
drug dealing-neighborhood in North Manhattan. Burmeister says that the investiga-
tion - which is featured in the Mollen Commission Report - was started through a con-
versation with a defense attorney who acknowledged that his client was guilty. But his
client, he told Burmeister, actually had in his possession three kilos of cocaine, not two,
as the police had charged. The police, he claimed, had stolen one of the kilos - and,
after investigating, the prosecutor found that they had.

OCU investigations are often secret, employing tactics - stings, wires, wiretaps -
familiar to organized crime investigations. Burmeister showed me a 'sting' videotape
where a Sergeant and an officer stop a Spanish-speaking driver in Washington
Heights. The driver is actually an undercover agent working for the OCU, not the
NYPD (New York cops are told what the predominant dress color of the day is for
the NYPD's undercover agents, so that police can identify them). The videotape
shows a brown paper bag on the front seat, which contains several thousand dollars
in marked money. One of the officers discovers it. He is seen on videotape stuffing
some of the money, but not all of it, into his pants. This officer was apprehended,
and agreed to wear a listening device while investigating other officers who were
suspected of being corrupt. This is dangerous work, but is especially necessary in
New York, where the testimony of an accomplice is not admissible as evidence in
a court trial without corroboration.

Most victims of police corruption and brutality are themselves criminals, usually
drug dealers, prostitutes or gang members - like Ovando, in Los Angeles. It is difficult
to convict police who are accused of assaulting persons of low social character or status.
Police rarely take the witness stand to testify, since under the U.S. Constitution, no
defendant can be required to testify against himself and so cannot be cross-examined.

It is especially difficult to convict police whose conduct is not corrupt, but who are
overzealous in using force. In the Rodney King case, the officers accused of criminal
assault were acquitted after persuading a suburban, nearly all white, Simi Valley,
California jury that - despite the evidence of the videotape - 57 powerful strokes
were necessary to apprehend King. It was not until the police were retried in
a Federal court in Los Angeles - and Rodney King was permitted to testify - that
they were convicted of violating Rodney King's civil rights. In the Louima case,
two of the officers who were charged with beating Louima in a patrol car were
acquitted by a jury in a Federal court in Brooklyn. Judges and juries are reluctant
to send otherwise unblemished police to prison for inflicting punishment on seeming
'lowlifes'.
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Whatever the specific charges in police brutality cases - aggravated assault, violation
of civil rights - they are usually grounded in a bright legal line which police are
never permitted to cross. No matter how heinous the crime, once police have subdued
a suspected criminal and have him safely in custody, they are not allowed to use
retributive force. The classic defense to accusations of police brutality is, of course,
that the suspect was resisting arrest. Indeed, police executives sometimes review the
'resisting arrest' cases of police officers as an indicator of a cop inclined to administer
vigilante justice.

I followed such a case prosecuted by the Corruption Unit against officers of the
Manhattan North Drug Initiative, a highly touted NYPD effort to rid a northern
Manhattan area of drug trafficking. The raid occurred less than a month after officers
from Brooklyn's 70th precinct were arrested and charged with beating, sodomizing,
and torturing Abner Louima. The case was given relatively little attention in the
press, possibly because the assault wasn't sexually sadistic, and the victims had been
committing a crime.

The facts are roughly as follows: A drug dealer, Jose Polanco, sold illegal drugs out
of an apartment on West 172nd Street. Five officers, two of whom were supervisors,
had obtained a warrant to search the apartment. One of the officers, a Sergeant,
testified that it took several minutes to gain entry into the well-barricaded apartment.
Polanco, who was given immunity to testify, said he had flushed all of his drugs down
the toilet when he heard the police pounding on the door. By doing so, he had undercut
any criminal case that might be made against him or the buyer. Neither had any drugs
in their possession and the police had not witnessed a sale. After searching the
well-vacuumed apartment, the only drugs the police could find was a minute amount
of cocaine residue on the tip of a screwdriver (Professional drug sellers are scrupulous
in maintaining control of the drugs they possess for sale.)

The dealer testified that he and the drug buyer, a middle-aged Dominican man
who had moved to New York 19 years earlier and had worked for 16 years as
a busboy, were ordered to their knees and searched. Then, he testified, the police
began to beat them, and told them to shut up, take the beating and not to scream.
Polanco, a sturdy-looking, experienced drug seller, testified that he had complied.
He also testified that he could hear loud cries of pain as the buyer, Norman Batista,
was further beaten. Seller and buyer adopted fetal positions to protect themselves
so neither could identify which officers had administered the blows and the kicks.

After being taken into custody, Batista experienced severe pain for several hours, and
the police offered to release him from custody. Since he was in severe pain, he refused
their offer and eventually was transported to an emergency room at New York
Metropolitan Hospital, and not to the closer Columbia-Presbyterian Hospital.

The emergency room physician found that Mr. Batista had seven broken ribs, four
on one side and three on the other where he had been powerfully kicked while lying
on the floor. Batista suffered additional injuries to his chest, sternum, cheek, testicles
and knees, and was required to spend six days in the hospital.

The doctor was shocked by Batista's condition and disbelieved the police story
that Batista had resisted arrest. No charges were ever filed. The doctor alerted
a friend who was an assistant district attorney in the Manhattan District Attorney's
office. The case was assigned to Burmeister's Official Corruption Unit because of the
OCU's experience in prosecuting police. It was tried by Assistant District Attorney
(ADA) Diane Kiesel, who was later appointed to be a trial judge in New York City.
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Two officers, Detective Olga Vazquez and Officer Richard Thompson, who had been
on the force for seven and five years respectively, were charged with first-degree assault,
a charge that carries a potential sentence of 25 years.

Vasquez and Thompson were tried together and waived a jury trial (as defendants
are permitted to do in New York State, but not in a Federal court without the consent
of the prosecutor). Police often waive a jury trail in New York City where jurors are
likely to be people of color, and where they think the judge will be sympathetic to
police officers. Moreover, their attorneys argued, it doesn't make sense to send good
police officers to prison when the alleged victim is a person who buys drugs.

Since no police came forward to testify, ADA Kiesel, who was trying the case, argued
to the judge that Mr. Batista had, without doubt, been criminally assaulted by police
in that apartment. Even if the prosecution couldn't prove that these defendants had
actually administered the beating, as police, they had a duty to prevent the crime.
Since they did not, the prosecution argued, they were accessories.

Judge Ronald Zweibel acquitted the police defendants, even though one or more
of the officers must have inflicted the injuries, and one or more of them must have
seen it happening. On the day of the acquittal, approximately 75 off-duty police
officers jammed the courtroom. They applauded loudly, and embraced each other
with evident joy when the acquittal was announced.

How should we think about the police brutality in the Batista Case? In the Louima
case, Mayor Giuliani, who usually supports the police, called Officer Volpe's anal
assault on Abner Louima 'sick' and 'perverse'. The force used on Batista, not so
overtly sadistic, allowed for the possibility of different moral interpretations. Indeed,
what emerged was something like a 'culture war,' between the police and the judge
on one side, and the emergency room doctor and the prosecutors on the other.

The police who showed up to hear the verdict clearly supported their fellow officers.
In their view, a drug dealer and a buyer had frustrated good cops by disposing of
drugs. Since the drug criminals could not legally be punished, the police had admin-
istered a well-deserved beating, something they might have done themselves. In this
case, the officers had clearly used excessive force, but were not corrupt. Unlike the
rare case of Rodney King, whose beating had been videotaped by a civilian onlooker,
the beating of Jose Polanco could not be proven. The only witnesses were police,
and they stuck fast to the Code. Besides, like the officers who attended the trial, a
New York judge was disinclined to imprison so-called 'good cops' for this offense.

By contrast, the emergency room physician was appalled by the brutality of the
beating, and referred the case to the prosecutors' office. In the minds of these experi-
enced prosecutors, the beating had crossed way over a line of what is acceptable as
tough policing - this beating was a criminal assault, no matter that the victim had
been buying drugs.

The Batista case shows how difficult it can be to prosecute police when they invoke
'street justice' without personal gain - traditional corruption - and when they invoke
the mandate of the Code. The Policeman's Benevolent Association (PBA), the police
union, pays for legal counsel who routinely have invoked a rule - gained through nego-
tiations with the powerful police union - which allowed police to make no statements to
Internal Affairs investigators for 48 hours. (As part of the settlement in the Louima
case, the accused officers' legal strategies are formed by PBA lawyers, who usually
invoke their Constitutional right to remain silent. "Prosecuting police with their stable
ofPBA lawyers is like prosecuting the Mafia, with their lawyers," Burmeister told me).

15



J.H. SKOLNICK

Teaching a lesson of compliance with a 'tune up' is most likely to occur in speciali-
zed units, like the Manhattan North Drug Enforcement Initiative police. These
'elite' units, like the Los Angeles CRASH unit, often compete for who will be the tough-
est, or the most productive in crime reduction. They are reminiscent of the elite
detectives memorialized in the book and film Prince of the City who had previously
been glorified in The French Connection, and had come to see themselves as hunters
to whom the ordinary rules of policing did not apply.

Like them, the drug enforcers accused in the Batista case counted on the Code to
frustrate the efforts of even the best prosecutors. But unlike the accusations against
the Prince of the City police, and the Dirty Thirty of the Mollen Commission report,
these accusations were about a vicious, deliberate beating of a drug buyer, not
about corruption. Such enforcement can be rationalized as morally acceptable
'zealousness' - as it evidently was by the police who applauded the verdict in the
courtroom and by the Judge who announced it.

ARE THERE WAYS TO COMBAT POLICE CORRUPTION,
BRUTALITY AND THE SILENCE CODE THAT INSULATES THESE?

Police brutality and corruption may be reined in by positive police leadership,
especially as regards the Code. Chief Richard Pennington was able to take the
New Orleans Police Department, which, when he took over, had the unfortunate
reputation as being the most brutal and corrupt in the U.S., and turn it into a res-
pectable police department (Skolnick and Fyfe, 1993: 33-35; 214-215). It was so bad,
he told me in a conversation (May, 1999), that his Internal Affairs investigators
had not made a case in five years. He fired them all and replaced them with investiga-
tors he felt he could trust. He brought in outside consultants - especially the late Jack
Maple, who was instrumental in shaping the computerized statistical review of
crime data (Compstat) in New York City and helped to reduce crime significantly in
New Orleans (Perlstein, 2001: 1).

Police corruption does not take place in a vacuum. Whatever the mandates of
police culture, they are undermined or reinforced by police managers and supervisors
who will not tolerate corruption, or have not previously been associated with it.
Bringing in a new chief may be a necessary - but not sufficient - measure to remove
departmental corruption and the Code that facilitates it.

In New York City, several widely publicized cases, especially the sadistic anal assault
of Abner Louima, but also the shootings of Amadou Diallo and Patrick Dorismond;
and the demonstrations of protest and the civil rights lawsuits that followed, have all
led to a reconsideration of the NYPD's practices, culture and policies. The Abner
Louima case was especially significant. Even the most reflexively pro-police supporters
could not countenance the vicious violation. Nor could anyone defend the actions of
the police in the 70th precinct who, in classic conformity with the Code, hung together,
saw nothing, heard nothing. Eventually, prosecutors in the Brooklyn U.S. Attorney's
office, in a series of three trials, convicted the four officers who beat Louima. Justin
Volpe was sentenced to serve 30 years in a Federal prison, Charles Schwarz to serve
15 years, and Thomas Weise and Thomas Bruder, five years each.

One of the more unusual features of the case was a civil rights lawsuit filed
by Louima's lawyers (Peter Nuefeld, Barry Scheck, Johnnie Cochran, and Sanford
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Rubenstein) not only against the City of New York, but also against the New York
City police labor union, the Policeman's Benevolent Association. The lawsuit charged
that union delegates were aware that incriminating statements were made by the
police who were accused of beating and sodomizing Louima, but failed to report
them to investigators. Louima's lawyers targeted a contractual agreement between
the city and the union, the so-called 48-hour rule, which prohibited investigators
from questioning police suspected of committing a crime or serious misconduct for
a period of 48 hours.

Under the terms of the settlement (on July 12, 2001) the City agreed to the largest
amount ever paid to settle a police brutality case, $7.125 million. The Policeman's
Benevolent Association agreed to pay Mr. Louima an additional $1.625 million, to
my knowledge the first time a police union anywhere in the United States has paid
to settle a brutality claim. Even more significantly, Mr. Louima and his lawyers insisted
upon policy and practice changes in how the Police Department addresses police
brutality. The City agreed to have a civilian panel, rather than the police department,
prosecute police brutality cases. The City also agreed to revise and strengthen police
training on the use of force.

Among the changes, perhaps the most significant was the City's agreement to phase
out the so-called 48-hour rule when contracts with the union expire. Under it, for
example, an officer who shot a bank robber as he was leaving the bank, could not
be required by his supervisors to answer questions about what led to the shooting.
The officer's first discussion would be with a representative of the union, and
a lawyer employed by the union. Not until 48 hours had expired could a police official
discuss the events with him.

Some higher-ranking police officials did not approve of the 48-hour rule, especially
where an administrative sanction was contemplated. "It was an affront that no one
could talk to a city employee like that," former NYPD Police Commissioner Raymond
Kelly told The New York Times reporters Alan Feuer and Jim Dwyer (Feur and Dwyer,
2001: 1). Louima's lawyers believed that the 48-hour rule permitted the PBA to conspire
with patrolmen to cover up the truth in cases of police brutality. One such instance
became clear in the second trial when a Union trustee, Michael Immit, testified that
he has visited roll calls at the 70th precinct station house and, in effect, reminded the
officers of the Code, by saying: "Sit tight. Don't talk about it. Don't talk to anyone
unless something official comes down" (Feuer and Dwyer, 2001: 1).

It is worth recalling that, in the Louima case, the public and the higher police officials
were focussed on the anal attack of Mr. Louima in the bathroom. In fact, the four
officers who had arrested Mr. Louima had driven him to a deserted lot and beaten
him - giving him a so-called 'tune up' in police jargon. Had the 'tune-up' been the
only punishment Mr. Louima had suffered, the loyalty code would almost certainly
have sustained the officers when they filed 'resisting arrest' charges against him.

Louima's lawyers saw such instances as a pattern of the PBA conspiring with
officers to cover up the truth. Even more broadly, they saw the rule as sustaining
an environment where officers could count on their fellows to remain silent - or to
actively defend them, even when they had deliberately committed acts of brutality.
Feuer and Dwyer (2001: 1) state, "Mr. Louima's success in suing the police union
opens up a new legal front for holding police officers accountable."

In Los Angeles, the special anti-gang unit is at the center of the scandal that
targeted the Ramparts section of Los Angeles, which includes some of the city's
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most violent and impoverished neighborhoods (Helfand et al., 2000: Al). The gang
focus of the unit, and the area it operated in, meant that many of the police's
victims are young, male, and non-white. Many of the victims have sued the city of
Los Angeles. A Los Angeles Times article reports that the City Council has approved
spending more than $1.2 million to settle four cases stemming from the scandal, and
estimates that the city's liability could exceed $125 million. So many federal civil
rights suits were filed that the logistics became unmanageable; the same attorneys
had to report to different judges almost simultaneously. As a result, all the pre-trial
motions have been assigned to the same judge (Rosenzweig, 2000: 3).

In one suit, a Federal judge has ruled that the LAPD can be sued under the
Racketeering Influenced Corrupt Organization (RICO) statute, enacted to prosecute
organized crime (Weinstein, 2000: Al). The RICO ruling is controversial and may
not withstand appeal; nonetheless, that a Federal judge could rule, for the first time -
that a major police department might be considered a criminal gang, is astonishing.
And recently, the U.S. Department of Justice placed the department under federal
supervision, something that the Rodney King incident, although broadcast around
the world, could not do. But the beating of Rodney King did lead to passage of
a Federal civil rights statute, which gives the U.S. Department of Justice the authority
to monitor a police department when the Department proves and a court finds
a 'pattern and practice' of civil rights violations.

In response, City and Federal officials, in concert with a Federal Judge, recently
selected a monitor, Michael Cherkasky, after a national search (Daunt, 2001: 1).
Cherkasky is a former New York City prosecutor, who established a reputation as
a tenacious and successful organized crime prosecutor. He is head of Kroll associates,
a firm of investigators best known for searching out the assets hidden by such figures
as former Haitian Dictator Juan-Claude Duvalier, Ferdinand and Imelda Marcos,
and Saddam Hussein. As court monitor, Cherkasky and his associates, one of whom
is former New York City police commissioner William Bratton, are charged with
overseeing the implementation of the LAPD consent decree over the next five years.

There are no easy solutions to combating a pattern of police corruption and
brutality in a police department that seems resistant to positive change. "Police corrup-
tion is the single most difficult investigative thing I've done," Cherkasky told Los
Angeles Times writer Tina Daunt. "You are dealing with people who know the
system - and how to get around it" (Daunt, 2001: 1). Citing the code of police silence
as an especially powerful barrier to ferreting out truth, Cherskasky concluded, "While
the world of organized crime can be difficult to penetrate, the walls of silence can
be even harder to penetrate in police departments." (Daunt, 2001: 1). Nevertheless,
as citizens, city managers, courts, and police executives are increasingly coming to
understand, there can be little confidence in the integrity of policing, without the
effort to penetrate those 'walls of silence' - and with the investigations of independent
monitors, if that proves necessary.
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