




















Implications of the decision

Quality of evidence

An expert must exercise caution
from the outset to ensure accurate
and consistent advice is given.
Experts must comply with their duty
to the court, their client and any
rules prescribed by their professional
body. Instructions should be
carefully assessed and further
clarification should be requested
if necessary prior to providing a
report or any views as to the merits.
Notes of expert discussions should
always be carefully checked and
amendments should be requested
where necessary. Lord Brown of the
majority considered that the most
likely consequence of the decision
will be ‘... a sharpened awareness
on the part of experts of the risks
of pitching their initial views of the
merits of their client’s case too high
or too inflexibly ...’. Lady Hale of
the minority stated that the decision

may also have the welcome effect of
reducing the practice of recruiting
experts to act as a ‘hired gun’.

Policy cover and effect on
premiums

Although expert witnesses now face
the risk of being sued for breach
of duty, some comfort may be
taken from the experience gained
following the abolition of advocate
immunity in 2002 which did not
open the floodgates for claims
against advocates.

Experts who hold cover should
review this to ensure that it is
suitable for the work that they
undertake. Experts who do not
currently hold cover for expert
witness work should consider
obtaining this in light of this
decision. Premiums for cover are
likely to increase to take account of
the new risk and potential exposure.

Furthermore, this decision is
likely to have retrospective effect

and, as such, experts should be
aware that they could potentially
be faced with claims dating back
several years but which are still
within the relevant limitation
period. Consideration should be
given as to whether it is necessary
to make a notification of any such
claims/ circumstances.

Exclusion/limitation of liability

Experts should seek to exclude or
limit their liability in their terms
of appointment for claims brought
against them for breach of contract
and negligence, although it is not
currently clear how effective such
provisions will be.
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The IBA's Human Rights Institute

The International Bar Association’s Human Rights Institute (IBAHRI), established in 1995, has become a
leading global force in human rights, working to promote and protect the independence of the judiciary
and the ability of lawyers to practice freely and without interference under a just rule of law. The IBAHRI
runs training programmes and workshops, capacity building projects with bar associations, fact-finding
missions, trial observations; issues regular reports and press releases disseminated widely to UN bodies,
international governmental and non-governmental organisations and other stakeholders; and undertakes
many other projects working towards its objectives.

All our activities are funded by grants and individual donations.

Become a member for just £35 a year — less than £3 a month.= to help support our projects.
Your contribution will have a tangible effect on the protection-and promotion of human rights around the world.

Visit www.ibanet.org/IBAHRI.aspx for more information; and click join-to become a member.
Alternatively, email us at hri@int-bar.org.
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We write this report to you as we shake the dust off our feet upon
returning from a highly successful workmg weekend to Chateau St Just,
~near Ghantilly in France. - :

Over the working" weekend, some 40 ]awyers from 16 countries
gathered to discuss a number of cuttlng edge issues 1ntroduced by pre— -
-~ selected moderators, , el : '

The three sessmns on Sat arday on Insu;'nce and the Constructlon;;
Industry, Key issues.in: Bonds and. Gua antees; and the Role of the
Expert were the subject 6] Vely and’ nformed debate They were
- followed by a group outing to the nearb mediaeval town of Senlis and
dmner at a restaurant lo. ‘ated in the countryside nearby. On Sunday, -
the tOplC of Gove n ,g Law "'JuTV'SdIVC;tIQH Issues was considered.
vel of interest ih~the'ses5io'n isa clear:

rhernandez@comad com.mx -
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