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This Article focuses on how Asian American women innovators of
the #MeToo generation are disrupting the code of conduct in the tech
industry. The code is hard-wired into the tech bro culture of
mirrortocracy, resulting in hiring practices that perpetuate existing
company demographics and statistics that show that Asian American
women face 2.91 times the disadvantage compared to white women. In
addition, of all gender and racial groups, Asian American female
innovators are the least likely to become executives. This Article identifies
and explains how these innovators are the disruptors on several fronts.
Utilizing everything from judicial means to traditional and social media
platforms, the disruptors expose the other elephant in the valley—the
intersectionality of discrimination on the basis of race and gender. The
innovators’ disruption paves a new path for a solution rooted in both
legal and business. The future of competition depends on women in the
United States, which includes Asian American women. Therefore, now is
the time for the tech industry to commit to eliminating the tech bro culture
of mirrortocracy and actively increase the number of Asian American
women innovators and leaders in the industry.
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INTRODUCTION

The tech industry presents many problems traced to its code, an
ecosystem of conduct, culture, and values held together by power.' Deep in

1. A tech company’s code or code of conduct is in the company’s formal or informal mission
statement. See Jennifer S. Fan, Woke Capital: The Role of Corporations in Social Movements, 9 HARV.
Bus. L. REV. 441, 462 (2019) (observing Google’s code of conduct changes from “Don’t be evil” to
“Do the right thing”); see also Mike Isaac, Inside Uber’s Aggressive, Unrestrained Workplace Culture,
N.Y. TIMES, Feb. 22, 2017, at A2 (describing Uber’s core company values, including making bold bets,
being “obsessed” with the customer, “always be hustling,” and meritocracy, among others). Tech
companies in today’s economy, not financial companies, hold the political and cultural power. See
Oliva Solon & Sabrina Siddiqui, Forget Wall Street—Silicon Valley Is the New Political Power in
Washington, THE GUARDIAN (Sept. 3, 2017), https://www.theguardian.com/technology/2017/sep/03
/silicon-valley-politics-lobbying-washington  [https://perma.cc/N2N3-LF9Z] (“Beyond the direct
lobbying spend, which is publicly reported, Silicon Valley exerts influence on policymakers and
citizens through opaque ‘soft power’ techniques.”); Cecilia Kang & Kenneth P. Vogel, Tech Giants
Amass a Lobbying Army for an Epic Washington Battle, N.Y. TIMES (June 5, 2019), https://www
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the code, bro culture flourishes as does mirrortocracy.” The bro culture
allows men to sexually harass women in the workplace and at tech camps.’
Further, women are afraid to speak out for fear of their own personal safety
and employment-related retaliation." The bro culture instead protects
perpetrators.5

Mirrortocracy is a term used to describe the phenomenon in which
entrepreneurs and tech professionals who share similar characteristics or
backgrounds—alma mater, race, gender, or upbringing—as those who
wield power in the tech industry are more likely to be hired and to
advance.® Although tech aptitude and genius are evenly distributed across

.nytimes.com/2019/06/05/us/politics/amazon-apple-facebook-google-lobbying.html  [https://perma.cc
/9ABQ-Z768].

2. See Kristin N. Johnson, Automating the Risk of Bias, 87 GEO. WASH. L. REV. 1214, 1226
(2019) (stating that a bro culture “permeates” the tech industry and “fosters exclusivity and
masculinity”); Deborah L. Rhode, #MeToo: Why Now? What Next? 69 DUKE L. J. 377, 398 n. 119
(noting that in the tech sector, the #MeToo movement has exposed the bro culture responsible for
sexual harassment); see also Olufunmilayo B. Arewa, Investment Funds, Inequality, and Scarcity of
Opportunity, 99 B. U. L. REV 1023, 1054 (2019) (observing how Silicon Valley maintains inequality
and insularity as a disproportionate number of venture capitalists in the Valley are males who graduate
from the same two academic institutions). For the definition of mirrortocracy, see Carlos Bueno, /nside
the Mirrortocracy, http://carlos.bueno.org/2014/06/mirrortocracy.html [https://perma.cc/7RID-T6XF]
(last visited Dec. 29, 2020).

3. See Erik Sherman, 5 Reasons the Tech Industry Has Got to Stop Being So Bro, INC (Mar. 22,
2019),  https://www.inc.com/erik-sherman/5-reasons-tech-industry-has-got-to-stop-being-so-bro.html
[https://perma.cc/JB5SR-D3V7] (discussing the tech bro culture and its numerous problems).

4. See Sara O’Brien & Laurie Segall, Sexual Harassment In Tech: Women Tell Their Stories,
CNN MONEY, https://money.cnn.com/technology/sexual-harassment-tech/ [https://perma.cc/DINF
-A2XB] (last visited Mar. 21, 2021) (investigating and documenting the pervasive sexual harassment
conduct against women in tech and explaining why women are afraid to report the misconduct); Laura
Colby, Why So Few Women Break Through Tech’s Bro Culture, BLOOMBERG (June 2, 2017), https:/
www.bloomberg.com/news/articles/2017-06-02/why-so-few-women-break-through-tech-s-bro-culture
-quicktake-g-a [https://perma.cc/JF25-KLUH] (explaining survey results on women in the tech industry
and reporting on widespread bias at tech companies); Susan Fowler, Opinion, Susan Fowler: Why I
Wrote the Uber Memo, N.Y. TIMES (Feb. 14, 2020), https://www.nytimes.com/2020/02/14/opinion
/sunday/uber-susan-fowler-harassment.html [https://perma.cc/2YMC-DGXX] (“I was terrified of being
labeled ‘that woman who was sexually harassed.” But I had to speak out.”).

5. See, e.g., Susan Fowler, Reflecting on One Very, Very Strange Year at Uber (Feb. 19, 2017),
https://www.susanjfowler.com/blog/2017/2/19/reflecting-on-one-very-strange-year-at-uber [https://
perma.cc/A6MB-JA4L] (documenting the systemic sexual harassment and discrimination at Uber and
how the company protects perpetrators); Daisuke Wakabayashi, et al., Google Walkout: Employees
Stage Protest over Handling of Sexual Harassment, N.Y. TIMES (Nov. 1, 2018) https:/
www.nytimes.com/2018/11/01/technology/google-walkout-sexual-harassment.html  [https://perma.cc
/6JVN-A35Z] (focusing on how Google employees organized the global walkout against Google’s
protection of sexual harassment perpetrators); Daisuke Wakabayashi & Katie Benner, How Google
Protected Andy Rubin, the ‘Father of Android’, N.Y. TIMES (Oct. 25, 2018) https:/
www.nytimes.com/2018/10/25/technology/google-sexual-harassment-andy-rubin.html [https://perma.cc
/XY9V-UWRDY] (reporting how much Google paid Andy Rubin and how Google praised him while the
company kept silent about sexual harassment allegations claimed against him).

6. See, e.g., KAPOR CAPITAL, KAPOR CAPITAL IMPACT REPORT 6 (May 8, 2019), https:/
impact.kaporcapital.com/wp-content/uploads/2019/05/2019-Kapor-Impact.pdf  [https://perma.cc/K5S4
-XZHW] (discussing the tech and venture capital worlds’ mirrortocracy system); Joe Nocera, Silicon
Valley’s Mirror Effect, N.Y. TIMES (Dec. 26, 2014), https://www.nytimes.com/2014/12/27/opinion
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society regardless of race, gender, or location, mirrortocracy paints a vastly
different picture within the tech industry.’

Asian American women in tech face the onslaught of bro culture and
mirrortocracy differently from any other racial groups. They are the least
likely group to be promoted to executive or manager among all racial
groups.® Asian American women face 2.91 times the disadvantage
compared to white women.” Asian Americans endure racialized sexual
harassment and discrimination.'” As #MeToo innovators, Asian American
women actively wage their battles for equity and inclusion.'' Asian
American women are speaking out in the #MeToo movement about the
tech industry. They disrupt the tech code.

The #MeToo movement was founded in 2006 by Black survivor and
activist Tarana Burke.”” However, it wasn’t until about 2017 that the
movement went viral, exposing the magnitude of sexual violence."
Defined as a public health crisis, one in four women have experienced rape
or attempted rape in their lifetime."* As many as “55% of Asian women
report experiencing sexual violence in their lifetime.”"

This Article is the first to identify and examine how #MeToo Asian
American innovators disrupt the code in the tech industry. Joining the
disruption, this Article proposes a legal and a business solution to ensure
equity and inclusion in the tech industry and to enable the tech industry in
the United States to compete on a global scale.

Part I identifies the tech code within corporate mission statements and
the mirrortocracy system and explains the Asian American disadvantage.
Part II exposes the bro culture, sexual discrimination, and harassment
against #MeToo Asian American innovators. Part III examines how Asian
American women innovators lead the #MeToo movement in tech by
utilizing judicial means and tech tools. Part IV contrasts gender-based
studies of discrimination, epitomized in “The Elephant in the Valley”

/joe-nocera-silicon-valleys-mirror-effect.html  [https://perma.cc/HYE4-2ENE]  (describing David
Sacks’s email relating to tech’s alleged meritocracy).

7. See KAPOR CAPITAL, supra, note 6, at 7.

8. BUCK GEE & DENISE PECK, ASCEND, THE ILLUSION OF ASIAN SUCCESS: SCANT PROGRESS
FOR MINORITIES IN CRACKING THE GLASS CEILING FROM 2007 — 2015 at 4, https://cdn.ymaws.com
/www.ascendleadership.org/resource/resmgr/research/theillusionofasiansuccess.pdf  [https://perma.cc
/6JP4-5DTL] (hereinafter “ASCEND REPORT”).

9. Seeid. at 16,

10.  See infia Part 1.

11.  See infia Part V.

12. Tarana Burke, History & Inception, ME TOO., https://metoomvmt.org/get-to-know-us/history
-inception.https://metoomvmt.org/get-to-know-us/history-inception/  [https://perma.cc/MNC6-W3LG]
(last visited Jan. 2, 2020).

13. 1d.

14.  Statistics, ME TO0O., https://metoomvmt.org/learn-more/statistics [https://perma.cc/2SLX
-YPGF] (last visited Jan. 2, 2020).

15. Id
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survey, with a focus on the intersectionality of gender and race, or the
“Other Elephant in the Valley.” Part V proposes a new theory in
harassment law that accounts for the intersectionality and multi-
dimensional experience of Asian American women, along with business
solutions to ensure permanent changes.

The Article concludes that the tech industry cannot continue to ignore
its bro culture and mirrortocracy problems if the industry wants to be
competitive and meet the visions of global ubiquity described in many
corporate mission statements.

L TECH CODE AND THE ASIAN AMERICAN DISADVANTAGE

A new generation of tech companies—Google, Facebook, Netflix,
Uber and Tesla—is leading the tech industry today with an evangelical
view of tech as saviors and dominators of the world as part of their mission
or tech code, as observed in their corporate mission statements. To execute
the tech code, companies attract talented workforce for disruption based on
an alleged meritocracy. Instead, of meritocracy, mirrortocracy exists in tech
companies’ recruiting process, disadvantaging Asian American innovators.

A. The Tech Code and Corporate Mission Statements

Even though veteran tech companies have issues with continued
unsatisfactory mission statements and tech bro code, their mission
statements lack the evangelical vision that newer companies bring to their
corporate missions. IBM, one of the oldest tech companies, was
incorporated in 1911.'° IBMers share a set of corporate values, including
“dedication to every client’s success,” “innovation that matters,” and “trust
and personal responsibility in all relationships.”"’ Microsoft echoes IBM,
valuing “integrity, honesty, openness, personal excellence, constructive
self-criticism, continual self-improvement, and mutual respect,” promising
to be ‘“accountable” to its “customers, sharcholders, partners, and
employees,” and having “a passion for technology.”'® Nothing in these
legacy tech companies’ mission statements espouses the view of tech
saving the world.

16.  Alexis C. Madrigal, /BM’s First 100 Years: A Heavily lllustrated Timeline, THE ATLANTIC
(June 16, 2011), https://www.theatlantic.com/technology/archive/2011/06/ibms-first-100-years-a
-heavily-illustrated-timeline/240502 [https://perma.cc/GASJ-NTGB].

17. 1IBM, Our Values at Work, https://www.ibm.com/ibm/responsibility/report/2009
/company.shtml [https://perma.cc/6TSC-6ZW5] (last visited Mar. 9, 2020).

18. Barbara Farfan, Mission Statements of Technology Companies, THE BALANCE (Nov. 20,
2019), https://www.thebalancesmb.com/tech-companies-mission-statements-4068549 [https://
perma.cc/M9SS-E5SPU] (complaining that Microsoft’s “biggest failures are at least partially a result of
leaders who didn’t value the company’s values”).
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New tech employees today prefer to work at the newer companies like
Facebook and Google, instead of at IBM or Microsoft."” The median
income at Facebook and Google is $228,651 and $246,004, respectively,
while the median income at IBM hovers around $55,000.° Not
surprisingly, the corporate values of tech companies like IBM and
Microsoft are no longer shared by the tech industry broadly.”’ What reigns
today is the tech code exemplified in the corporate missions, codes of
conduct, behaviors, norms, values, and cultures of newer companies in
Silicon Valley.”

The tech code is an industry belief rooted in an evangelical vision of
technological advances and disruption as integral to global
transformation.” Tech giants, such as Google, Facebook, Tesla, Uber, and
smaller tech companies alike embrace the tech evangelicalism, believing
that their technology proves transformative and disruptive.”* A study of the

19. New hires are willing to take a pay cut to work at Facebook. Scott Thurm, What Tech
Companies Pay Employees in 2019, WIRED (May 21, 2019, 12:36 PM), https://www.wired.com/story
/what-tech-companies-pay-employees-2019/ [https://perma.cc/JJAN-WDIP]. But others prefer to join
new startups over established tech companies. See Julie Bort, Ex-Googler: College Grads Should Join a
Startup  Instead of Working at Google, BUS. INSIDER (Apr. 14, 2014), https:/www
.businessinsider.com/ex-googler-startup-first-google-second-2014-4 [https://perma.cc/JJ9A-MX23];
Aine Cain, 4 Questions to Help Decide Between Working at a Startup and a Tech Giant, from a Former
Google Engineer, BUS. INSIDER (Mar. 31, 2017), https://www.businessinsider.com/should-i-take-job-at
-google-facebook-microsoft-2017-3 [https://perma.cc/FZ6T-MWBW].

20. Thurm, supra note 19.

21. Despite being a US company, IBM employs more people in India than in the United States.
Id. In today’s tech world, IBM represents the old, not cool companies. See Rob Thubron, /BM Accused
of Trying to Look as Cool as Amazon and Google by Firing Older Employees, TECHSPOT (Aug. 1,
2019), https://www.techspot.com/news/81249-ibm-accused-trying-look-cool-amazon-google-firing
.html [https://perma.cc/7SHR-HEPH].

22.  Under the tech code, companies employ Chief Evangelists to connect tech to human because
tech “evangelism . .. [is] a way of life.” Theo Priestley, Why Every Tech Company Needs a Chief
Evangelist, FORBES (Aug 28, 2015), https://www.forbes.com/sites/theopriestley/2015/08/28/why-every
-tech-company-needs-a-chief-evangelist/#1d96c4d43422 [https://perma.cc/6LCP-84R5] (“Evangelism
creates a human connection with buyers and consumers to technology way beyond typical content
marketing means because there’s a face and a name relaying the story, expressing the opinion, and
ultimately influencing a decision. And in a world of data driven, and automated marketing technologies,
evangelism is something you just can’t hand over to a robot.”); Sharon Florentine, /T Career Roadmap:
Technology Evangelist, C1IO (May 26, 2016), https://www.cio.com/article/3075440/it-career-roadmap
-technology-evangelist.html [https://perma.cc/PYK6-TU9V].

23.  Jeff Bertolucci, The road to Tech Evangelism, IBM: WATSON BLOG (April 11, 2016), https://
www.ibm.com/blogs/watson/2016/04/road-tech-evangelism/ [https:/perma.cc/J64E-XNX7] (“When
you think about it, the tech world has a lot in common with old-time religion. There are impassioned
camps — think Android vs. iOS or Mac vs. Windows — devoted to a particular software or hardware
platform. And tech conferences that attract the faithful often embrace the fevered intensity of a tent
revival.”); Guy Kawasaki, The Art of Evangelism, HARV. BUS. REV., May 2015, at 108-111

(Evangelism is “ ‘to proclaim good news,’ . . . explaining to the world how your product or service can
improve people’s lives. My job at Apple was to proclaim the good news that Macintosh would make
everyone more creative and productive . ... [A]s the chief evangelist of Canva, my job is to share a

platform that democratizes design. Evangelists truly have the best interests of others at heart.”).
24. See Joel Aguero, What I Learned Launching Two Political Tech Startups in 2018, MEDIUM
(Oct. 1, 2018), https://medium.com/@joelaguero/what-i-learned-launching-two-political-tech-startups
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mission statements of tech companies reveals the tech evangelical vision of
using technology for world domination.”

For example, Facebook is only seventeen years old, founded in
2004.%° Yet, the company’s mission statement displays naked arrogance
and audacious ambition.”” According to its 2009 mission statement,
Facebook seeks to “give people the power to share and make the world
more open and connected.”® This mission statement implies that Facebook
possesses the power, technology, and knowhow “to give” all people the
power to share worldwide.”” In 2006, within two years of its inception,
Facebook became accessible to the world’s population, and the company
garnered 12 million users.”’ Today, there are more than 2.5 billion active
users on Facebook.”’ The number of Facebook users is almost twice the
number of Catholics worldwide.”

-in-2018-f10450bcaa32 [https://perma.cc/824G-FY8A] (“Tech savior complex is real — and real
annoying . . . Sure, there are big opportunities for improvement — but it’s supremely annoying when
tech folk from [insert reputable tech company] show up feelin’ like the second coming of Christ, telling
everyone they’ve figured it out.”); The Editors, Ten Big Global Challenges Technology Could Solve,
MIT TECH. REV. (Feb. 27, 2019) https://www.technologyreview.com/s/612951/ten-big-global
-challenges-technology-could-solve [https://perma.cc/RISM-9TSM]; Lori Melton, TechMatters: 3 More
Global Issues Technology Should Tackle, THE BURN-IN (June 13, 2019), https://www.theburnin.com
/thought-leadership/tech-matters-global-problems-pt-2 [https://perma.cc/JU6F-RE3D].

25.  See Matt Weinberger, These 13 Tech Giants Have the Best Mottoes to Explain Their Plans for
World Domination, BUS. INSIDER (Jan. 20, 2016, 8:06 AM), https://www.businessinsider.com
/tech-company-mission-statements-2016-1 [https://perma.cc/7UPC-4WTS].

26. Nicholas Carlson, At Last — The Full Story of How Facebook Was Founded, BUS. INSIDER
(Mar. 5, 2010), https://www.businessinsider.com/how-facebook-was-founded-2010-3  [https:/
perma.cc/A9EZ-V927].

27. See The Guardian View on Facebook: The Arrogance of Power, THE GUARDIAN (Feb. 18,
2019),  https://www.theguardian.com/commentisfree/2019/feb/18/the-guardian-view-on-facebook-the
-arrogance-of-power [https://perma.cc/47GC-6FN7]; Renae Merle, ‘Arrogance,” ‘A Ploy,” ‘Bold’:
Here’s What Officials Are Saying About Facebook’s Libra, WASH. POST (July 19, 2019), https://
www.washingtonpost.com/technology/2019/07/19/arrogance-ploy-bold-heres-what-officials-are-saying
-about-facebooks-libra [https://perma.cc/U7WD-A542]; Philip G. Baker, Facebook’s Arrogance,
HUFFINGTON POST (May 18, 2010), https://www.huffpost.com/entry/facebooks-arrogance b 580997
[https://perma.cc/XFR7-NDEE].

28. Gillian Reagan, The Evolution of Facebook’s Mission Statement, OBSERVER (July. 13, 2009),
https://observer.com/2009/07/the-evolution-of-facebooks-mission-statement/ ~ [https:/perma.cc/QVY3
-WHSK].

29. Seeid.

30. Farfan, supra note 18.

31. J. Clement, Number of Monthly Active Facebook Users Worldwide as of 4th Quarter 2019,
STATISTA (Jan. 30, 2020), https://www.statista.com/statistics/264810/number-of-monthly-active
-facebook-users-worldwide [https:/perma.cc/5SM6Q-ZW28].

32. See Catholic Church, WIKIPEDIA, https://en.wikipedia.org/wiki/Catholic_Church [https://
perma.cc/P45Q-XRDF] (last visited Mar. 2, 2020). In addition to comparisons to the Catholic church,
others have compared Facebook to great empires:

Not since the era of imperial Rome has the ‘thumbs-up’ sign been such a potent and public

symbol of power. A mere 12 years after it was founded, Facebook is a great empire with a

vast population, immense wealth, a charismatic leader, and mind-boggling reach and

influence. The world’s largest social network has 1.6 billion users, a billion of whom use it

every day for an average of over 20 minutes each. In the Western world, Facebook accounts
for the largest share of the most popular activity (social networking) on the most widely used
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Likewise, Netflix co-founder and CEO Reed Hastings in 2011
articulated Netflix’s vision of “becoming the best global entertainment
distribution service” and “[h]elping content creators around the world to
find a global audience.™ Like Facebook, Netflix’s expansion of its
streaming services, available in 190 countries, are due to its prowess in
leveraging its technology for world content domination.™*

Google displays two faces to the world. Google’s first face is its
mission around information. In 1997, founders Larry Page and Sergey Brin
adopted the mathematical term “googol,” the number one followed by 100
zeroes, to represent their search engine that would organize infinite
information.” The official mission statement espouses Google’s ambition
“to organize the world’s information and make it universally accessible and
useful”;’® Google’s vision is “to provide access to the world’s information
in one click.™’ The second face is its aspiration of world domination
through its ubiquitous software. However, Google colors this mission with
its former unofficial motto, “Don’t be evil,” which it recently changed to
“Do the right thing.”*® The code of conduct, “Don’t be evil,” speaks to the
tech evangelicals’ belief that tech possesses the power both to transform
and to do good deeds.

Tesla’s mission is “accelerat[ing] the world’s transition to sustainable
energy.”” To achieve the mission worldwide, Tesla touts a vision of
creating the “most compelling car company of the 21st Century by driving

computing devices (smartphones); its various apps account for 30% of mobile internet use by

Americans. And it is the sixth-most-valuable public company on Earth, worth some $325

billion.

Imperial Ambitions, THE ECONOMIST (Apr. 9, 2016), https://www.economist.com/leaders/2016/04/09
/imperial-ambitions [https://perma.cc/Y8S9-J59P].

33. Communicating Your Organization’s Mission and Vision, CLEARCOMPANY https://
bestpractices.clearcompany.com/company-mission/index.html  [https://perma.cc/77V8-PFC5].  (last
visited Mar. 9, 2020) (stating that Netflix vision includes “[b]ecoming the best global entertainment
distribution service, [l]icensing entertainment content around the world, [c]reating markets that are
accessible to filmmakers, [and] [h]elping content creators around the world to find a global audience”).

34. Louis Brennan, How Netflix Expanded to 190 Countries in 7 Years, HARV. BUS. REV. (Oct.
12,  2018),  https://hbr.org/2018/10/how-netflix-expanded-to-190-countries-in-7-years  [https://
perma.cc/C2CG-FVA4E]; Janko Roettgers, How Netflix Wants to Take on Its Competition in 2019 and
Beyond, a Look Behind the Curtain at the Technology That Makes the Streaming Service Tick, VARIETY
(Mar. 21, 2019), https://variety.com/2019/digital/news/netflix-look-behind-curtain-1203169528 [https:/
perma.cc/D2LC-J5NK].

35. Ryan Goodrich, Googol, Googolplex - & Google, LIVE SCIENCE (May 13, 2013), https://
www.livescience.com/31981-googol.html [https:/perma.cc/G665-GWIJE].

36.  Our Approach to Search, GOOGLE, https://www.google.com/search/howsearchworks/mission
[https://perma.cc/D8FD-Y SF4] (last visited Mar. 9, 2020).

37. Britt Skrabanek, Difference Between Vision and Mission Statements: 25 Examples,
CLEARVOICE (Feb. 14, 2020), https://www.clearvoice.com/blog/difference-between-mission-vision
-statement-examples [https://perma.cc/AGEM-XYT2].

38. Kate Conger, Google Removes ‘Don’t Be Evil’ Clause from Its Code of Conduct, GIZMODO
(May 18, 2018), https://gizmodo.com/google-removes-nearly-all-mentions-of-dont-be-evil-from
-1826153393 [https://perma.cc/K985-AP2L].

39. Skrabanek, supra note 37.



2021] #METOO INNOVATORS 25

the world’s transition to electric vehicles.”*" Like other tech companies,

Tesla charges towards the future of world domination with its tech prowess
to disrupt the automobile industry.*'

Uber destroys traditional car ownership with ride-hailing."* Uber’s
mission claims “to bring transportation—for everyone, everywhere.”” The
app seeks to penetrate every corner of the world.

In a short time, tech companies like Google, Facebook, Netflix, Uber
and Tesla are on their way to achieving their missions. They are reaching
their dreams of world domination with many believers.**

B. Talent for Tech Disruption: From Meritocracy to Mirrortocracy

To achieve world domination, tech companies must interrupt
traditions of worldwide businesses and industries. Accordingly, tech
companies need talent and believers to design and execute disruption. Tech
companies hire and retain talent in pursuit of their corporate missions.

In tech, the passion for technology often means working long hours to
survive the valley of death, meet milestones, and scale for growth.45 The
competition is fierce.*® The failure is real.*’ Money is here today but burns
tomorrow.*® To be the next big thing, tech companies work toward either

40. Id.

41. See Tesla Disrupting the Automobile Industry, THE DUKE PERSPECTIVE (Dec. 20, 2018),
https://sites.duke.edu/perspective/2018/12/20/tesla-disrupting-the-automobile-industry/  [https://perma
.cc/6X9Q-XXDR].

42. Ayoub Aquad, The Automaker Transformation Report: Inside Automakers’ Scramble to Keep
Uber and Lyft from Snatching Billions from Their Pockets, BUS. INSIDER (Feb. 22, 2020),
https://www .businessinsider.com/the-automaker-transformation-report-2019-8 [https:/perma.cc/MD9S
-RCNC].

43. Skrabanek, supra note 37.

44. Peter Eavis & Steve Lohr, Big Tech’s Domination of Business Reaches New Heights, N.Y.
TIMES  (Aug. 19, 2020), https://www.nytimes.com/2020/08/19/technology/big-tech-business
-domination.html [https://perma.cc/UX7S-2PYT].

45. Rachel Thomas, Tech’s Long Hours Are Discriminatory and Counterproductive, MEDIUM
(Feb. 11, 2019), https://medium.com/s/story/techs-long-hours-are-discriminatory-counter-productive
-17dc61071ed5 [https://perma.cc/ABJ4-73H4]; see generally Xuan-Thao Nguyen, Lending Innovations,
86 BROOKLYN L. REV. 135 (2020) (describing different stages of startups and what they must achieve to
obtain funding).

46. Biz Carson, The 8 Fiercest Rivalries in Tech Today, BUS. INSIDER (Mar. 1, 2016), https://
www.businessinsider.com/the-8-intense-rivalries-in-tech-today-2016-2 [https://perma.cc/8XDH-LXUJ].

47. Nitin Seth, Seven Tips to Increase the Odds of Tech Startup Success, FORBES (May 30, 2018),
https://www.forbes.com/sites/forbestechcouncil/2018/05/30/seven-tips-to-increase-the-odds-of-tech
-startup-success/#bcfla5alb752 [https://perma.cc/A9XF-FRVH] (reporting that 75% of venture-backed
startups fail and the failure rate of all US companies “after five years was over 50% and over 70% after
10 years”).

48. Neil Patel, 90% of Startups Fail: Here’s What You Need to Know About the 10%, FORBES
(Jan. 16, 2015), https://www.forbes.com/sites/neilpatel/2015/01/16/90-of-startups-will-fail-heres-what
-you-need-to-know-about-the-10/#4e9307cf6679 [https://perma.cc/RIFS-GC4B] (noting that startups
fail because they don’t grow fast enough, but they also failed because they “ ‘ran out of cash’. Why did
they run out of cash? Because they didn’t grow fast enough™); 368 Startup Failure Post-Mortems, CB
INSIGHTS (Feb. 03, 2021), https://www.cbinsights.com/research/startup-failure-post-mortem [https:/
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acquisition by other companies or an initial public offering.” Tech
companies must have talent to ensure growth, and they insist on hiring and
retaining talent based on meritocracy.”’ Tech companies do not hire just
anyone because resources are scarce and are saved for the most
“deserving.”' They fiercely compete against each other for the most
talented individuals.’® Ideally, companies hire purely through meritocracy,
based on IQ, effort, merit, and diversity.53

The idea of meritocracy is nothing new;”* American businesses have
long believed in meritocracy but never practiced it in reality.” Nepotism is

perma.cc/Y6TC-SLDF] (finding that “70% of upstart tech companies fail — usually around 20 months
after first raising financing (with around $1.3M in total funding closed),” as they could not obtain
funding).

49. Christina Tamer, 9 Steps to Formulating a Successful Exit Strategy, VENTUREWELL (Nov. 27,
2018), https://venturewell.org/exit-strategy/ [https://perma.cc/FUR7-RL7N] (observing that there are
three traditional exits: acquisition, merger, and IPO); Benjamin Joffe & Cyril Ebersweiler, What Every
Startup Founder Should Know About Exits, TECHCRUNCH (July 31, 2018), https://techcrunch.com
/2018/07/31/what-every-startup-founder-should-know-about-exits [https://perma.cc/X9W6-GZ8]J].

50. See Colleen Ammerman, When Meritocracy Is a Myth, HARV. BUS. SCH. DIG. INITIATIVE
(Feb. 11, 2019), https://digital.hbs.edu/managing-in-the-digital-economy/when-meritocracy-is-a-myth
[https://perma.cc/GASN-9JBT] (“One innovative approach lies in challenging a powerful assumption,
what we might call the tech sector’s claim to meritocracy. When companies describe themselves as
meritocratic, or declare that its people-management processes are merit-driven, it’s actually more likely
that male employees are being paid more than women who receive the same performance ratings.”).

51. Tech companies draw on ingrained ideas about how meritocracies work. “The conventional
understanding of meritocracy is that it is a system for awarding or allocating scarce resources to those
who most deserve them. The idea behind meritocracy is that people should achieve status or realize the
promise of upward mobility based on their individual talent or individual effort. It is conceived as a
repudiation of systems like aristocracy where individuals inherit their social status.” Kenneth Oldfield,
Social Class-Based Affirmative Action in High Places, J. LEGAL PROF. 307, 321 (2010).

52. Tech companies, however, have colluded with each other in hiring practices. They have
agreed to not poach each other’s employees and have suppressed wages. Associated Press,

Judge Approves Settlement in Apple, Google Wage Case, L.A. TIMES (Sept. 3, 2015), https://
www.latimes.com/business/technology/la-fi-tn-tech-jobs-settlement-20150903-story . html#:~:text=A%
20federal%20judge%20has%20signed,from%20getting%20better%20job%200ffers  [https://perma.cc
/SPTN-MTWHY]; Jeff John Roberts, Tech Workers Will Get Average of $5,770 Under Final Anti-
Poaching Settlement, FORTUNE (Sept. 3, 2015), https://fortune.com/2015/09/03/koh-anti-poach-order
[https://perma.cc/AN3G-8JPR].

53. See Sean Crosslind, How Big Tech Meritocracy Excludes Women and People of Colour,
MEDIUM (Jul. 14, 2020), https://uxdesign.cc/big-tech-meritocracy-excludes-woman-and-people-of
-colour-c15¢74b335b [https://perma.cc/DLT2-FCAA].

54. See Anna Spain Bradley, Cognitive Competence in Executive-Branch Decision Making, 49
CONN. L. REV. 713, 757 (2017) (“Faith in meritocracy prevails in America. Federal Reserve Chairman
Ben Bernanke describes meritocracy as a ‘bedrock American principle . . . the idea that all individuals
should have the opportunity to succeed on the basis of their own effort, skill, and ingenuity.” In a Pew
Poll, 69% of Americans agreed that ‘people are rewarded for intelligence and skill.” Most Americans
believe this notion to be true for themselves.”).

55. See Mona Chalabi, Measuring Nepotism: Is It More Prevalent in the US Than in Other
Countries? THE GUARDIAN (March, 24, 2017) https://www.theguardian.com/us-news/2017/mar/24
/nepotism-data-ivanka-trump [https://perma.cc/9XFY-3RDC]; Jorden Burt, Nepotism and Its Dangers
in the Workplace, CONN. EMP. L. LETTER 7 (Nov. 11, 2008), https://www.hrlaws.com/node/1074192
[https://perma.cc/2EU8-UAAY] (“American business has long been built on the fundamental idea of
meritocracy and egalitarianism. . .. In reality, the practice of favoring and promoting relatives or
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one of the norms of corporate America.”® Tech companies, with their world
domination view, believe they are different because they truly champion
meritocracy.”’ For instance, Google revealed that the company receives
more than two million job applications each year, and that obtaining a job
offer from Google is ten times more difficult than securing an acceptance
from Harvard.”® To pass the initial “six-second test,” for example, the
applicant should have an appealing resume, professional experiences
similar to the prospective position, and solid education credentials.”

David Sacks, co-founder of PayPal, proclaimed, “[i]f meritocracy
exists anywhere on earth, it is in Silicon Valley.”” Tech companies boast
that meritocracy embodies one of their core values.’’ Under meritocracy, an
individual who demonstrates the best qualifications for a particular
employment position will get the job.”” Likewise, an individual who
possesses visionary leadership will inevitably propel up the echelons of the
corporate structure.”

paramours, more commonly known as nepotism, is widely practiced in companies large and small
across the country.”).

56. See Chalabi, supra note 55; see also Mike Leonard, VirnetX Investor Seeks Records to Probe
Nepotism, Insider Trades, BLOOMBERG L. (Dec. 4, 2019), https://news.bloomberglaw.com/esg/virnetx
-investor-seeks-records-to-probe-nepotism-insider-trades?context=article-related [https://perma.cc
/6HGA-BWQE] (reporting that the software company VirnetX Holding Corp. faced a “Delaware
lawsuit seeking internal records that will allegedly show nepotism, self-dealing, insider trading,” among
other issues); Sharon Florentine, Uber Scandal Highlights What’s Wrong with Silicon Valley, C1IO
(Mar. 2, 2017), https://www.cio.com/article/3176430/uber-scandal-highlights-whats-wrong-with
-silicon-valley.html [https://perma.cc/8K3J-5YBH] (identifying “sexual harassment, discrimination,
favoritism, nepotism” and commenting “and you wonder why women, people of color and members of
the LGBTQ community don’t want to work in tech”).

57. Tech companies’ meritocracy champion is misguided. See Greg Bensinger, Meritocracy
‘Myth’ Can Hold Companies Back, Experts Say, WALL ST. J. (Oct. 18, 2017), https://
www.wsj.com/articles/meritocracy-myth-can-hold-companies-back-experts-say-1508353320  [https://
perma.cc/932X-8QX4]; Tracey Ross, The Unsettling Truth About the Tech Sector’s Meritocracy Myth,
WASH. POST (Apr. 13, 2016), https://www.washingtonpost.com/news/in-theory/wp/2016/04/13/the
-unsettling-truth-about-the-tech-sectors-meritocracy-myth [https://perma.cc/G6BF-EM9X].

58. Michael Schneider, Google Gets 2 Million Applications a Year. To Have a Shot, Your Resume
Must Pass the ‘6-Second Test’, INC. (July 26, 2017), https:/www.inc.com/michael-schneider/its
-harder-to-get-into-google-than-harvard.html [https://perma.cc/K73N-JHFS5].

59. Id.

60. Nocera, supra note 6.

61. Id. (reporting that David Sacks, Peter Thiel, and other power members of the PayPal Mafia
seeded and funded many companies, and Sacks emphasized meritocracy in hiring talent for his
companies).

62. See id. (reporting that David Sacks asserted,“I chose the best person for the job, I needed the
best talent to win, and I wanted to foster a culture of excellence™).

63. Tech companies quickly point to leadership meritocracy for examples, such as Sundar Pichai,
CEO, Google, Satya Nadella, CEO, Microsoft, Sanjay Mehrotra, President & CEO, Micron
Technology, and Shantanu Narayan, Chairman & CEO, Adobe. These men climbed to the top because
their qualifications and talents positioned them there. See Jim Whitehurst, Meritocracy: The Workplace
Culture That Breeds Success, WIRED, https://www.wired.com/insights/2014/10/meritocracy/ [https:/
perma.cc/ZH84-ZFKW] (last visited Feb. 23, 2021).
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However, meritocracy, as noted by other scholars, “ignores social
factors such as wealth or formal education as playing a role” in a person’s
talent.”* Further, meritocracy is a social construct, not an objective
assessment.” In recent years, some critics have challenged the idea of
meritocracy in Silicon Valley because of its exclusion of women.* Instead
of meritocracy, tech companies are practicing “mirrortocracy.”®’
Mirrortocracy describes the pattern of tech companies hiring and retaining
workers who share similar backgrounds, attended same schools, and grew
up with the same privileges.”® Mirrortocracy in tech extends to
entrepreneurs, founders, and investors.”

64. M. Neil Browne & Jennifer Coon, The Impact of Market Ideology on Transnational Contract
Law, 30 LOY. L.A. INT’L & COMP. L. REV. 91, 105 n. 101 (2008) (“[M]eritocracy is the idea that if one
has talent and tries hard, he or she gets what she deserves. Meritocracy ignores social factors such as
wealth or formal education as playing a role in desserts. As an interesting language note, in English we
say we earn money. In French, however, they do not earn money; they win money (Ils gangent
d’argent). This suggests that meritocracy is perhaps an idea arising from social construction, rather than
human nature.”). The authors traced the term “meritocracy” to Michael Young who coined it in his
book The Rise of the Meritocracy (1958). See id.

65. See id.; see also Louis Menand, Is Meritocracy Making Everyone Miserable? THE NEW
YORKER (Sept. 23, 2019), https://www.newyorker.com/magazine/2019/09/30/is-meritocracy-making
-everyone-miserable [https://perma.cc/8NPF-ZSFM] (“[M]erit is a self-justification in the same way
that the divine right of kings was a self-justification. In a meritocracy, the winners, the people who
benefit from the system, tend to believe that their success is due entirely to brains and hard work, not to
the accident of birth.”).

66. For discussions on the exclusion of women, see Jodi Kantor, A Brand New World in Which
Men Ruled, N.Y. TIMES (Dec. 23, 2014), https://www.nytimes.com/interactive/2014/12/23/us/gender
-gaps-stanford-94.html [https://perma.cc/6F52-WUKQY]; see also Jo Littler, Meritocracy: The Great
Delusion That Ingrains Inequality, THE GUARDIAN (Mar. 20, 2017),
https://www.theguardian.com/commentisfree/2017/mar/20/meritocracy-inequality-theresa-may-donald
-trump [https://www.theguardian.com/commentisfree/2017/mar/20/meritocracy-inequality-theresa-may
-donald-trump]; Roge Karma, “The Meritocracy Trap,” Explained, VOX (Oct. 24, 2019, 8:40 AM),
https://www.vox.com/policy-and-politics/2019/10/24/20919030/meritocracy-book-daniel-markovits
-inequality-rich [https://perma.cc/SSU4-8VBS] (“[M]eritocracy itself is the problem: It produces radical
inequality, stifles social mobility, and makes everyone — including the apparent winners —
miserable.”).

67. Mitch Kapor, a prominent engineer who designed the seminal Lotus 1-2-3 during early tech
years, voiced his concern over Silicon Valley’s hiring practices being a “mirror-tocracy.” Nocera, supra
note 6.

68. KAPOR CAPITAL, supra note 6 (“The sector that fancies itself a meritocracy is, in fact, a
mirror-tocracy, made up largely of entrepreneurs who far too often came from the same backgrounds,
attended the same schools, and were largely born with a set of privileges that are left unchallenged by a
culture that lacks self-awareness.”); see also Carlos Bueno, Inside the Mirrortocracy, http:/
carlos.bueno.org/2014/06/mirrortocracy.html [https://perma.cc/W38W-F74W] (last visited Mar. 10,
2020) (“The problem is that Silicon Valley has gone completely to the other extreme. We’ve created a
make-believe cult of objective meritocracy, a pseudo-scientific mythos to obscure and reinforce the
belief that only people who look and talk like us are worth noticing.”); Sanjay Anandaram, Diversity in
Hiring — Mirrortocracy or Meritocracy?, NEXTBIGWHAT https://nextbigwhat.com/hiring-strategy-for
-startups-mirrortocracy-or-meritocracy [https://perma.cc/2VWJI-465T] (last visited Mar. 10, 2020).

69. KAPOR CAPITAL, supra note 6; Richard Kirby, Where Did You Go to School?, MEDIUM:
NOTEWORTHY — J. BLOG (July 30, 2018), https://blog.usejournal.com/where-did-you-go-to-school
-bde54d846188 [https://perma.cc/7THQX-DMND] (“With 82% of the industry being male, nearly 60%
of the industry being white male, and 40% of the industry coming from just two academic institutions, it
is no wonder that this industry feels so insular and less of a meritocracy but more of a mirrortocracy.”).
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C. Mirrortocracy and the Asian American Disadvantage

The tech code and mirrortocracy disadvantage minority groups,
specifically Asian Americans. Tech companies hire Asian Americans as
low-level workers and then exclude them from management and leadership
positions. Being an Asian American woman in tech comes with 2.91 times
the disadvantage of being a white woman.”” Not only are Asian American
women more likely to get passed up for senior-level positions, but some
Asian American ethnic groups also get paid much less than white men.”"
Additionally, women of color, including Asian American women, are
subjected to workplace sexual harassment and bullying more frequently
than white women.”” This Asian American disadvantage came to light in a
study conducted by the Ascend Foundation.”

Utilizing EEOC data on the tech workforce in Silicon Valley, the
Ascend Foundation paints a stark picture of the Asian American
disadvantage.” Tech companies in Silicon Valley typically hire Asian
Americans for entry-level professional work.” The data reveal that
between 2007 and 2015, tech companies hired more Asian Americans to
work at the entry-level than any other groups, including Whites, Black, and
Latinx candidates.”® Asian Americans, however, do not receive
opportunities to move up to management and executive levels while they
toil away at tech companies.”” By 2015, “white men and women were
‘twice as likely’ as Asian Americans to become executives and held
‘almost 3x’ the number of executive jobs.””®

Tech companies in Silicon Valley hired Asian Americans in large
numbers to fill entry-level positions to exploit their hard work ethic,
reinforcing a problematic stereotype.”” By treating Asian Americans as tech

70. ASCEND REPORT, supra note 8.

71. Allana Akhtar, Lower Pay, More Harassment: How Work in America Failed Women of Color
in the 2010s, BUS. INSIDER (Dec. 18, 2019), https://www.businessinsider.com/how-work-is-failing
-women-of-color-2019-10 [https://perma.cc/NQB9-RN2M].

72. Id.
73. ASCEND REPORT, supra note 8, at 3—4.
74. Id.

75. The longitudinal study tracks Asian Americans and other racial groups movements up on
corporate ladders. “Entry-level professional work” includes non-management jobs requiring “bachelor
and graduate degrees, and/or professional certification.” /d.

76. Id.

77. Seeid.

78. Idat3.

79. See Adeel Hassan, Confronting Asian-American Stereotypes, N.Y. TIMES (June 23, 2018),
https://www.nytimes.com/2018/06/23/us/confronting-asian-american-stereotypes.html [https://perma.cc
/65W3-CSCN] (noting that “the current stereotype of Asian-Americans is that they are smart,
competent and hard-working,” but “a century ago, Asian-Americans were perceived as illiterate,
undesirable, full of “filth and disease” and unassimilable”). Moreover, in the tech industry, Asian male
workers face stereotypes that they are competent at computersbut asexual beings. See Leah Askarinam
and Nat. J., Asian Americans Feel Held Back at Work by Stereotypes, THE ATLANTIC (Jan. 26, 2016),
https://www.theatlantic.com/politics/archive/2016/01/asian-americans-feel-held-back-at-work-by
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worker bees, tech companies excluded Asian Americans from promotions
to management and executive levels.** As white men and white women
held almost three times the number of executive jobs compared to Asian
Americans, these executives then practice mirrortocracy by seeking to
promote new executives who are their mirror images."' The new mirror
image executives are white men and white women who are twice as likely
as Asian Americans to become executives in San Francisco Bay Area tech
companies, even though the total number of white men and white women
in the pool for executive mobility is smaller than the number of Asian
Americans.”

In summary, the mirrortocracy that tech companies practice against
Asian Americans suggests that meritocracy as the core value of the tech
code is a delusion.*”’ The data confirm that meritocracy exemplifies the tool
weaponized by tech companies to craft insular, in-group leadership based
on race at the expense of the Asian Americans who make up the largest
pool of workers at the entry level.

-stereotypes/458874 [https://perma.cc/79FF-8YIR] (reporting that a “new survey reveals just how much
racial misconceptions can impact people at work™). The survey of 350 Asian-American men, showing
“88 percent reported experiencing a racial stereotype. The most common stereotypes were being good
at math, followed by having a small penis and being good with computers.” /d.

80. ASCEND REPORT, supra note 8, at 5 (concluding that “EEOC data . . . show that despite the
increase in their numbers as executives, Asians are still the least upwardly mobile demographic to reach
leadership positions in Bay Area technology companies. The widely-held notion of Asian executive
success is largely an illusion”).

81. Buck Gee & Denise Peck, Asian Americans Are the Least Likely Group in the U.S. to Be
Promoted to Management, HARV. BUS. REV. (May 31, 2018), https://hbr.org/2018/05/asian-americans
-are-the-least-likely-group-in-the-u-s-to-be-promoted-to-management [https://perma.cc/P9ZG-HVWD]
(observing that the “large numbers of Asian Americans in the professional workforce confirm that
businesses are finding qualified Asian Americans to hire; however, the disparity between the lower
ranks and the executive levels suggests either that leadership potential is disproportionately lacking in
Asian Americans or — much more likely — that companies have not done an adequate job of
identifying and developing Asian American talent.”); see also ASCEND REPORT, supra note 8, at 3.

82. See ASCEND REPORT, supra note 8, at 3; see also Matt Schiavenza, Silicon Valley's Forgotten
Minority, Why Asians Remain Absent From the Tech Industry’s Highest Echelons, THE NEW REPUBLIC
(Jan. 11, 2018), https://newrepublic.com/article/146587/silicon-valleys-forgotten-minority [https:/
perma.cc/S757-YJ47] (“Equal Employment Opportunity data taken from 2007 to 2015 shows that white
men and women were two times as likely as Asians to become executives and held three times the
number of executive jobs.”).

83. See, e.g., Nocera, supra note 6; Matt Asay, The Silicon Valley Mirror-tocracy, THE REGISTER
(Nov. 1, 2011), https://www.theregister.co.uk/2011/11/01/silicon_valley navel gazing [https:/
perma.cc/8L4V-QNJ3]; Allyson Kapin & Craig Newmark, Tech Aspires to Be a Meritocracy. But It’s
Only a ‘Mirror-tocracy,” AM. BANKER (Oct. 17, 2017), https://www.americanbanker.com/opinion/tech
-aspires-to-be-a-meritocracy-but-its-only-a-mirror-tocracy [https://perma.cc/ZL36-422L].
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II.  BRO CULTURE, SEXUAL HARASSMENT, AND MISCONDUCT

Deeply embedded in tech code and mirrortocracy is tech bro culture.*
Beyond their tech uniforms and power vests, tech bros value power,
finance, marketing, and business, in addition to tech.®” For example, Caleb
Williams, a former venture development specialist, wrote in Quora that the
“tech bro is the latest cultural evolution of the Alpha Male super breed.”™
Tech bros today include both workers in “VC and Tech, manifesting in the
form of VC’s, Product Managers, and family-funded startup founders,
almost entirely localized to the Bay Area.”” Williams distinguishes the
“tech bro” from the “tech nerd” based on physical appearance, “because the
nerd is far too interested in technology to waste time making himself look
good.”88 Unlike tech nerds, tech bros possess more power, finance,
marketing, and business backgrounds.® Outsiders of the tech industry offer
similar observations about tech bros.”’ For example, explicit definitions of
common tech bro expressions help society understand their “language.””

As tech bros ascend in power in tech firms and companies that fund
tech entrepreneurs, the bro culture allows men to abuse women in tech
systematically.”” The #MeToo movement reveals the ugly side of tech
bros.” Over forty percent of women in the tech industry have been
harassed by a boss or an investor.”*

84. See Jennifer S. Fan, Innovating Inclusion: The Impact of Women on Private Company
Boards, 46 FLA. ST. U. L. REV. 345, 385 (2019) (noting how the bro culture has led to the rampant
sexual harassment and sexist conduct in the tech industry).

85. For critiques of tech bro culture, see EMILY CHANG, BROTOPIA: BREAKING UP THE BOYS’
CLUB OF SILICON VALLEY 117 (Stephanie Frerich ed., 2018) and Alua Jumabayeva, Why Does Tech
Bro Culture Matter?, MEDIUM (Apr. 29, 2019), https://medium.com/silicon-valley-uncovered/why
-does-tech-bro-culture-matter-bde00cfc8b8e [https://perma.cc/AU82-WFAV].

86. Caleb Williams, What Is a Tech Bro?, QUORA (Jan. 17, 2020), https://www.quora.com/What
-is-a-tech-bro [https://perma.cc/Z6BH-KHCT7].

87. Id. “VC” is shorthand for both “venture capital” and “venture capitalists.”

88. Id.

89. Id.

90. See, e.g., Julia Carrie Wong & Matthew Cantor, How to Speak Silicon Valley: 53 Essential
Tech-Bro Terms Explained, THE GUARDIAN (June 27, 2019), https://www.theguardian.com/us-news
/2019/jun/26/how-to-speak-silicon-valley-decoding-tech-bros-from-microdosing-to-privacy [https://
perma.cc/84B8-GWVC] (caricaturizing the culture of tech bros). The Guardian defines “tech bro” as a
“US-born, college-educated, Patagonia-clad male whose entry level salary at one of the FAANG
companies was at least $125,000 and who frequently insists that his female co-workers give him high-
fives. Typically works in product management or marketing. Had he been born 10 years earlier, he
would have been a finance bro instead.” Id.; see also Ginny Hogan, /1 Tips for Dating a Tech Bro,
MEDIUM: THE BOLD ITALIC (Aug. 19, 2019), https://thebolditalic.com/eleven-tips-for-dating-a-tech
-bro-4e9fba6552bf [https://perma.cc/X4TT-7TSD]; Kyler Sumter, What We Mean When We Say “Bro
Culture”, USA TODAY (June 7, 2017), https://www.usatoday.com/story/college/2017/06/07/what-we
-mean-when-we-say-bro-culture/37432805 [https://perma.cc/42AX-VPTT] (discussing the bro culture
in the tech industry).

91. See Wong & Cantor, supra note 90.

92. See Chang, supra note 85.

93. See, e.g., lan Sherr, Uber’s Fall from Grace, Equifax Hack, #MeToo: Tech Scandals, 2017-
18, CNET (Nov. 20, 2019), https://www.cnet.com/news/facebook-twitter-and-uber-fall-from-grace
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For example, in the tech venture area, Justin Caldbeck, co-founder of
venture capital [VC] fund Binary Capital, was accused of using his position
of power in exchange for sexual gain.”’ Caldbeck targeted female tech
entrepreneurs, and six women came forward with allegations against him.”
Likewise, Chris Sacca, a well-known venture capitalist, early investor in
startups like Twitter, Uber, and Instagram,’’ and a Shark Tank judge, was
accused of sexually harassing a female entrepreneur at a tech gathering and
admitted to “helping make tech hostile to women.””® Tom Frangione, COO
at Greylock Partners, one of the oldest venture firms with $3.5 billion
under management, stepped down after accusations he engaged in an
inappropriate relationship with an employee.” Dave McClure of venture
fund 500 Startups admitted making “inappropriate advances” on “multiple
women” and a job candidate.'”

Tech evangelists with enormous influence like Robert Scoble faced
allegations from a number of women for groping them at tech
conferences.'”’ Roy Price, Head of Amazon Studios, allegedly made

-equifax-hacked-metoo-tech-scandals-2017-18 [https://perma.cc/J2M8-KKLP] (reviewing how tech
companies and their executives are falling from grace).

94. Courtney Connley, Over 40% of Women in Tech Say They've Been Harassed by a Boss or
Investor, According to a New Report, CNBC (Dec. 17, 2020, 4:00 PM), https://www.cnbc.com
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unwanted sexual remarks to a female employee and others.'" Price “lewdly

and repeatedly propositioned” an executive producer of one of Amazon’s
popular shows.'”

From tech workplaces and camps to official VC firm parties, tech bro
culture parades power and domination through sex and objectification of
women. For instance, Steve Jurvetson, a founder of a top-tier VC firm,
hosted an alleged “sex party” with “rampant sex and drug use” following
the firm’s annual conference in 2017."" In an ongoing lawsuit, a former
WeWork employee alleged that she was fired in retaliation for reporting
sexual assault and that the company spent more on parties than on sexual
harassment training.'” Another woman sent a fifty-page document to the
company laying out claims of the illegal drug use, sexual harassment, and
pay discrimination at WeWork.'” A subsequent investigation discovered
instances of managers sleeping with subordinates.'”’

At Uber, a toxic culture of sexual harassment and ineffective HR
responses allegedly existed for years.'” Under the helm of CEO Travis
Kalanick, Uber ignored allegations of rampant sexual harassment and
misconduct.'” Kalanick’s “reputation for ruthlessness and machismo”
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fostered Uber’s insider culture, filled “with persistent stories about
organisational sexism.”''" Amit Singhal, Uber’s Vice President of
Engineering, and Ed Baker, Uber’s Vice President of Product, resigned
over allegations of sexual harassment.''' Emil Michael, Uber’s Senior Vice
President, was implicated in an escort-karaoke scandal.''> The toxic culture
drove women innovators away from Uber.'"

The tech bros seem to share the same superiority belief as billionaire
Michael Moritz. As the Sequoia Capital chair and partner, Moritz once said
that women simply are not as superior as men and that the firm would not
“lower our standards” to hire a woman.''* Other premier VC firms like
Accel Partners and Redpoint Ventures have only recently started hiring
women to join their investment teams.'"” In fact, as recently as 2019, less
than a third of VC firms employed even a single woman in their business
and investment practice.1 o

(noting Kalanick’s resignation came after a series of scandals about sexual harassment, macho culture,
and the departure of senior executives).
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Some male engineers in the Valley enforce Moritz’s belief using
biological essentialism and determinism.""” For example, James Damore, a
former senior software engineer at Google with a master’s degree in
Systems Biology from Harvard, penned a manifesto explaining why
women are the minority in the tech industry.''® He asserted that women
have more neuroticism and lower “stress tolerance” than men and that men
maintain a “higher drive for status” than women.'” He posted the
manifesto on the company’s forum for employees to read.' >

Overall, the tech bro culture is backed by a strong desire for powerful,
ambitious world domination and flawed beliefs about women that allow
men to sexually harass and discriminate against women.

I1I. THE #METOO ASIAN AMERICAN INNOVATORS AND THEIR
METHODS IN DISRUPTING TECH CODE

In the #MeToo movement, Asian American women in the tech
industry dare to disrupt the tech code. They utilize judicial tools to seek
redress for their claims against titans of the tech industry. They use their
tech skills and precise engineering mindsets to organize, collaborate, and
wage their battles in public.

A. The Judicial Tool by Ellen Pao

The first sexual harassment in the workplace case was decided in
1974."*" A woman who was working in the Equal Opportunities Division at
the EPA sued after she was fired for rejecting her supervisor’s sexual
advances.'>> The District Court for the District of Columbia ruled that there
was no discrimination on the basis that her supervisor found her attractive
and that he felt rejected.'”

In 1991, the United States received its first national exposure to sexual
harassment when Anita Hill testified during the Supreme Court
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/google-fired-engineer-anti-diversity-memo [https://perma.cc/LD2U-ANX8] (explaining how biological
essentialism and determinism have long been discredited).
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. . . 124
confirmation hearing of her former supervisor Clarence Thomas. = Almost

a quarter of a century later, in 2015, the tech industry experienced its own
national moment with sex discrimination and sexual harassment when the
case Ellen Pao v. Kleiner Perkins Caufield & Byers went to trial.'>> The
trial became the first time in history an Asian American woman asserted
her rights against a powerful VC firm before a jury.'*

Kleiner Perkins is one of the oldest VC firms in the United States."
The VC firm backs more than 900 ventures with $9 billion,"** including
household names like Amazon, Citrix, DocuSign, Genentech, Google,
Square, Spotify, Twitter, and Uber.'” In the tech world, Kleiner Perkins
potently dominates.

Ellen Pao, a Chinese American woman from New Jersey, graduated
from Princeton University in Electrical Engineering and earned a certificate
from the Woodrow Wilson School of Public and International Affairs."’
Pao then obtained her Juris Doctor with honors from Harvard Law School
and sharpened her legal acumen at Cravath, Swaine & Moore.”' A few

7
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www.theguardian.com/technology/2015/mar/13/ellen-pao-gender-lawsuit-silicon-valley [https://perma
.c¢/28TC-ELVD] (reporting that “no one in the Valley can remember a senior woman ever taking a tech
company or venture capital firm to court over sex discrimination”).
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https://www.axios.com/kleiner-perkins-raises-600-million-for-new-fund-1548969948-82f98cd9-b20d
-4£89-a234-271a4c7e34dc.html [https://perma.cc/X6MT-8DM4] (“Kleiner Perkins is one of the oldest
and most successful venture capital firms in Silicon Valley but has undergone significant change,
including its growth capital team recently spinning out into an independent firm.”).
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/A67P-V66M] (last visited Mar. 10, 2020).
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2012 WL 1873346 (Cal. Super. May 10, 2012).
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years later, Pao returned to Harvard for her MBA."> Combining her

business degree and legal mind, Pao worked for seven years at tech
companies, including the tech giant, Microsoft."”> Later in 2005, Kleiner
Perkins hired Pao as Chief of Staff for John Doerr, one of the managing
partners.134

When she started her job at Kleiner Perkins, Pao held the title of
Junior Partner.”> According to Pao, the sexual harassment by a junior
partner began in 2006, a year after she started at the firm."”® In 2007, Pao
alleged that she experienced more unwanted sexual advances from a senior
partner and became a victim of retaliation when she rejected one of her
abusers.””” She reported the sexual harassment and retaliatory behavior to
managing and senior partners but received a negative response, including
pressure to drop the allegations and even a suggestion that she marry one of
her harassers.””® The pattern continued: sexual harassment, retaliation,
report, and no response.”

As Pao’s complaint details, in early 2008, Kleiner Perkins further
retaliated against Pao, first by moving Pao’s office to be across the hall
from her repeated abuser’s office.'*’ Subsequently, Kleiner Perkins partners
at all levels continued to retaliate against Pao through her performance
reviews.'"' Particularly, Pao’s 2009 performance review focused on the
negative feedback of partners who did not work closely with her; John
Doerr, her direct supervisor, was not assigned to be one of her reviewers.
Pao received no sponsors at the firm for her investments.'*

Pao alleged that in 2010 and 2011, the pattern of discriminatory
retaliation in performance reviews continued.'” In addition, Kleiner
Perkins began to exclude Pao from the firm’s semiannual CIO meetings
and sponsored ski trips in which all male employees and business
associates participated.'** One of the senior partners allegedly told Pao that
women with a “quiet” personality would not succeed at Kleiner Perkins.'*’
In early 2012, Kleiner Perkins promoted three junior men to general
partner. Kleiner Perkins did not promote Pao.'**
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Overall, in those years at Kleiner Perkins, Pao allegedly received less
compensation, obtained no promotion, experienced unwanted sexual
advances, faced repeated sexual harassment, endured exclusion and
isolation, and was subjected to repeated discriminatory retaliations. Though
Pao reported these instances to human resources and the firm’s external
human resources consultant, she witnessed the firm’s failure to address the
misconduct.'?’

Pao decided to fight back and take on the most venerable institution in
the venture capital world.'*® Pao believed in the judiciary and looked to the
court for redress.'*’

On May 10, 2012, three months after the firm failed to promote her,
Pao sued Kleiner Perkins for gender discrimination, retaliation, and failure
to prevent discrimination under state law."’ The fight proved long and
arduous.

Pao wanted the public to hear her claims but the firm aimed to shut
her down through arbitration."”! Pao refused to settle the case and won the
arbitration battle in 2013, keeping the case in court."” The case finally
went to trial in February 2015, almost three years after Pao filed her initial
complaint. At trial, Pao faced cross-examination from a well-known
“formidable adversary” Lynne Hermle who asked “pointed,”
“excruciating,” and “cutting” questions.'” In addition, Kleiner Perkins
employed a powerful public relations machine, including public relations
firm Brunswick Group and the firm’s marketing partner, to shape trial
coverage. Meanwhile, Pao’s attorney lacked the financial resources to even
pay for daily trial transcripts.154

In the end, the jury did not find for Pao.'” Pao spent three years
litigating the case and, after losing the trial, paid Kleiner Perkins
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$275,966.63,"°° and incurred her own expenses, both financial and
personal. 17

Though she lost the case, Pao had laid bare the discrimination that
takes place at the intersection of gender and race in the Valley."® The
month-long trial had placed Pao in public view, but she did not shrink from
the public scrutiny or cross-examination.” Instead, she fought to right the
wrongs she had experienced for years.'” She was the first woman in
Kleiner Perkins’s forty-nine year history to sue for sexual harassment.'®’

Pao’s case against Kleiner Perkins inspired many women after her.
She had successfully turned to both the courts of law and public opinion to
confront the two “elephants in the Valley”: gender and race discrimination.

B. The Tech Tools, Media, and Collaborative Efforts by Founders,
Entrepreneurs, and Engineers

Witnessing how Pao lost her case, Asian American women founders,
entrepreneurs, and engineers fought back. Three Asian American female
innovators collaboratively strategized and executed a plan to expose a
powerful venture capitalist’s sexism and continued sexual harassment in
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lost the suit in 2015, but it changed how people talked about tech and, in some cases, how people
viewed the field of tech. Hundreds of people have shared their stories of discrimination since then, and
these stories are changing perspectives and behaviour.”).

161. For the discussion on the study “The Elephant in the Valley,” see infra Part IV.
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Silicon Valley. They used their engineering minds and tech tools while
turning to social media platforms to fight their battle in the court of public
opinion.

Niniane Wang, Susan Ho, and Leiti Hsu built a successful public case
that brought down venture capitalist Justin Caldbeck for his sexual
harassment against them. 162

According to Forbes, Niniane Wang was one of America’s top fifty
women in technology in 2018.'” Wang founded the social video app,
Evertoon, ®* which Google bought.'® She then spent five years at Google
and founded Google Desktop and increased ad revenue from Gmail by
enhancing machine learning and text processing.'®® Wang is also a co-
inventor listed on twenty-nine patents.'®’ Currently, she is the Vice
President of Engineering at Niantic where she oversees Pokémon GO and
the Harry Potter augmented reality game and leads a team of ninety-five.'®®

Wang used her engineering precision to expose Caldbeck.'®” She spent
100 hours of work to lay her case out.'” Like others in tech watching how
Pao fought and lost her case in court, Wang was emboldened. For several
years, Wang tried to expose Caldbeck without results.'”! Wang decided to
embrace a different approach.'””

As Wang relates, she became a victim of Caldbeck’s sexual
harassment when her young startup needed investors. Caldbeck pressured
her for sex for several weeks.'” She felt trapped and did not dare to go

162. Natasha Lomas, Female Founders Accuse VC Justin Caldbeck of Making Unwanted
Advances, TECHCRUCH (June 23, 2017), https://techcrunch.com/2017/06/23/female-founders-accuse
-ve-justin-caldbeck-of-making-unwanted-advances [https://perma.cc/9KMG-VNES].

163. Niniane Wang, FORBES, https://www.forbes.com/profile/niniane-wang/#2c¢530d1c5d26
[https://perma.cc/YIPC-U57R] (last visited Mar. 10, 2020).

164. Id.

165. Id.

166. Id.

167. Id.

168. Id.; see also Monica Melton, Two Years After Tech’s #MeToo Moment, Niniane Wang Says,
In 2019 Silence Speaks Very Loudly, Too’, FORBES (Apr. 8, 2019), https:/
www.forbes.com/sites/monicamelton/2019/04/08/two-years-after-techs-metoo-moment-niniane-wang
-says-in-2019-silence-speaks-very-loudly-too/#3a66592¢33d4 [https://perma.cc/4ANUE-D6LF].

169. See Laura Syndell, How a Female Engineer Built a Public Case Against a Sexual Harasser in
Silicon Valley, NPR (Dec. 13, 2017, 1:17 PM) https://www.npr.org/sections/alltechconsidered/2017
/12/13/568455103/how-a-woman-engineer-built-a-public-case-against-a-sexual-harasser-in-silicon-va
[https://perma.cc/L7B8-3MG3].

170. Laura Entis, Niniane Wang: Exposing VC Justin Caldbeck Took ‘100 Hours of Work’,
FORTUNE (July 18, 2017, 12:44 PM), https://fortune.com/2017/07/18/niniane-wang-justin-caldbeck
-binary [https://perma.cc/225C-Z73C].

171. Niniane Wang, Comment to Everything I Hate About Justin Caldbeck’s Statement, MEDIUM
(June 24, 2017) https://medium.com/@niniane/im-one-of-the-3-women-who-went-on-the-record-to
-expose-justin-s-sexual-harassment-d1dca4554e60 [https://perma.cc/SN3J-T8CP].

172.  See Sydell, supra note 169.

173. Id.
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public for fear that other investors might shun her.'”* She decided to
strategically build a public case against Caldbeck by enlisting other
women, rather than going alone.'” Specifically, she sought to stop
Caldbeck from harassing women in tech.'’® With that goal in mind, she
collected evidence from texts, emails, and phone records.'”” Believing that
she was not the only victim of Caldbeck’s conduct, she utilized the whisper
network, an informal chain of information passed privately between
women, to identify and invite two other women who were Caldbeck’s
victims to join her case against Caldbeck.'™

Susan Ho and Leiti Hsu, co-founders of Journy, a travel planning and
booking service, joined forces with Wang.'” They strategized and planned
what to publish to the public, where to publish, and what to do.'®® The
women selected The Information, an online news site read and respected by
the tech elite.'®' They told their stories of being the target of sexual
harassment in a “dispassionate way” with “evidence describing the details
of what happened without extraneous, irrelevant content.”

After the article was published, Wang reached out to her social media
network to amplify the article. She made sure people retweeted and
reposted the piece.'” After some social media users asked for more
information, she provided the information they requested."®* For the next
few days after publication, Wang spent twelve hours a day to ensure her
story would be seen, heard, and amplified.'®

According to Wang, Caldbeck resisted by “threatening reporters” and
attempting to block Wang and her collaborators from publishing their

174.  See id.

175.  See id.

176. See id.

177. Seeid.

178. Seeid.

179. See Susan Ho, Speaking and Reporting on Justin Caldbeck’s Sexual Harassment, MEDIUM
(June 26, 2017), https://medium.com/@susanho/my-cofounder-leiti-hsu-and-i-are-two-of-three-women
-who-went-on-the-record-to-report-justin-36fe0f50c87d [https://perma.cc/KN6T-7XQC].

180. See Sydell, supra note 169.

181. See Reed Albergotti, Silicon Valley Women Tell of VC’s Unwanted Advances, THE INFO.
(June 22, 2017), https://www.theinformation.com/articles/silicon-valley-women-tell-of-vcs-unwanted
-advances [https://perma.cc/KM8E-G57Z]; Edmund Lee, Maybe Information Actually Doesn’t Want to
Be Free, N.Y. TIMES (Feb. 7, 2020), https:/www.nytimes.com/2020/02/07/business/media/the
-information-jessica-lessin.html [https://perma.cc/4ATWF-RW53] (praising The Information as “an
influential Silicon Valley publication™).

182. Sydell, supra note 169. Susan Ho and Leiti Hsu also wrote the full description of the events
that occurred and published it in Medium. See Ho, supra note 179.

183. Sydell, supra note 169.

184. Id.

185. Id. Influencers in the Valley amplified the article, applauded the three founders for their
courage, and urged the creation of an “industry-wide HR function” in VCs. See Reid Hoffman, The
Human Rights of Women Entrepreneurs, MEDIUM (June 23, 2017), https://medium.com/@reidhoffman
/the-human-rights-of-women-entrepreneurs-c6da801de9db [https://perma.cc/VSAS-FUAA].
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article.'® Wang recalled, “it was incredibly difficult to get this article

out.”"™ Caldbeck fought “tooth and nail.”'** But the women’s strategizing
had worked. Within four days of the article’s publication, Caldbeck
resigned from his firm, Binary Capital, though not without denying the
allegations at first."”” He apologized to the women.'”’ Three months after
the article’s publication, Caldbeck threatened legal action against Niniane
Wang to prevent her from speaking about his attempt to silence
reporters.191

Wang continues to apply her strategy by helping other women who
want to go public with sexual harassment experience. - She identifies the
most effective outlets to speak out, proposes solutions, and provides
assessments of the tech industry’s reaction to sexual harassment.'”

186. See Wang, supra note 171.
187. Id. Wang described the process of deciding to reveal her name in the article:

Originally, we were told that all of us could be anonymous and the reporter went to Binary
Capital and told them of all the allegations. Binary said that it was character assassination and
that they were all false, that people were lying and extorting and many other things. Then they
told their LPs that women and The Information were trying to extort them. So at that point the
article would have been killed if no one agreed to go on the record. And I thought about it and
I spoke to a friend who was a director at Google who previously went on the record for her
sexual harassment when she was in private school. Her high school teacher. And she told me
that, for her, it sometimes feels thankless, but that she has backbone and for her, at night,
when she puts her head down on the pillow she wants to know that she did the right thing.
And so then, I felt after hearing her story, that this is important to do for other people. And I
knew that Justin was continuing to harass more and more women and it was still ongoing. So
I felt that if I didn’t do it and the article didn’t come out, more people would be harassed.
I think that in my particular case, I know many VCs, so when they saw that it was me,
someone they’ve actually known for years, it also helped make it seem more credible. And in
addition, I realized after the fact that because I’d used my name, I was then able . . . during
the real work, which was after the article, of convincing LPs to take this seriously, there was a
lot that I did in reaching out to the LPs. Getting other accusers to reach out to the LPs, finding
common contacts who could convince the LPs, presenting more evidence of coverup. All
those things that I had to do publicly with my name.
Recode Staff, Full Transcript: Niniane Wang and Joelle Emerson Talk Solutions to Harassment on Too
Embarrassed to Ask, VOX (Aug. 9, 2017, 12:34 PM), https://www.vox.com/2017/8/9
/16118570/transcript-evertoon-ceo-niniane-wang-paradigm-founder-joelle-emerson-too-embarrassed-to
-ask [https://perma.cc/Z8JE-R2FD].

188. Johana Bhuiyan, One of the Women Who Accused VC Justin Caldbeck of Sexual Harassment
Doesn’t  Believe His Apology, VOX (June 24, 2017), https://www.vox.com/2017/6/24
/15868538/justin-caldbeck-sexual-harassment-niniane-wang-female-founder-binary-capital [https://
perma.cc/6JSU-PQ62].

189. Sydell, supra note 169.

190. Caldbeck said: “I’'m sorry to any women that I’ve ever put in a bad position or made
uncomfortable through my actions.” /d.

191. Ryan Mac, Disgraced Venture Capitalist Justin Caldbeck Threatened Legal Action Against
One of His Accusers, BUZZFEED (Sept. 6, 2017), https://www.buzzfeednews.com/article/ryanmac/this
-venture-capitalist-was-accused-of-sexual-harassment [https://perma.cc/73NH-BWEM].

192.  Sydell, supra note 169 (reporting how Wang assisted Kater Gordon: “Then, just as she had
done, Wang told Gordon to develop a sort of chart with ways to achieve her goal. That involved finding
other people to verify her account of what happened and telling her story in a way that was
dispassionate and clear. Then, finding the best publication for her target audience. And if needed,
Gordon should think of social media contacts that could help.”).

193. See id.; Melton, supra note 168.
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In addition to Wang, Ho, and Hsu, is Brianna Wu, a software engineer
and developer of game studio Giant Spacekat. Although she is not Asian,
her recognizably Asian last name makes a difference in a space with a lot
of online interactions. Wu stood up to intense sexual harassment, including
threats of rape and death, in what became known as Gamergate."* Internet
trolls promoted a harassment campaign by using the hashtag #GamerGate
to attack women game developers.'”> The Gamergate trolls harassed
women with numerous death and rape threats, violating their privacy and
driving women out of the game industry."”® With an engineer’s mind and
execution strategy, Wu “meticulously documented” all threats and identity
thefts.'”” With the evidence gathered, she reported all incidents to the
FBL'""® She took her case to the White House and spoke to members of
Congress.'”” She worked with other women who were in the same
situation.”” She spoke to reporters, trying to get the public’s attention on
the issue.””" Although the government did not bring any case against any
person, Wu refuses to give up her fight. She ran for Congress twice, most
recently suspending her campaign due to the coronavirus pandemic.”””

In summary, Asian American female innovators are fighting back.
They wage their battles in public. They use tech tools, social media, and
traditional media outlets to reach their peers, decision makers, and the
public. They exemplify neither dutiful, obedient daughters nor dragon
ladies. They are entrepreneurs and engineers who demand equality and
insist on a truly diverse workplace in the tech industry.

IVv. THE ELEPHANT IN THE VALLEY AND THE OTHER ELEPHANT

The Ellen Pao case inspired a group of women in technology to survey
and document their experience in a report titled “The Elephant in the
Valley.””” For Asian American women in technology, however, there is
another elephant in the Valley: the intersection of gender and race.

194. Brianna Wu, [ Wish I Could Tell You It’s Gotten Better. It Hasn't.,, N.Y. TIMES (Aug. 15,
2019), https://www.nytimes.com/interactive/2019/08/15/opinion/brianna-wu-gamergate.html [https:/
perma.cc/L5ZW-EAT6].

195.  Gamergate Controversy, WIKIPEDIA, https://en.wikipedia.org/wiki/Gamergate_controversy
[https://perma.cc/SWR6-WZQ4] (last visited Mar. 10, 2020).

196. Wu, supra note 194.

197. Seeid.

198. Id.

199. Id.

200. Id.

201. Id.

202. Jeremy C. Fox, Brianna Wu Ends Bid to Unseat Rep. Stephen Lynch, Citing Coronavirus,
THE BOSTON GLOBE (April 28, 2020 6:25 PM) https://www.bostonglobe.com/2020/04/28/nation
/brianna-wu-ends-bid-unseat-rep-stephen-lynch-citing-coronavirus/ [https://perma.cc/7VIJ-COVT].

203. TAE VASSALLO ET AL., THE ELEPHANT IN THE VALLEY (2017) (available at https://
www.elephantinthevalley.com/ [https://perma.cc/R64L-7KUH]).
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A. The Elephant — Gender

To address sexism and sexual harassment, women in technology
leveraged their expertise to investigate and gather relevant data in a study
called “The Elephant in the Valley.”® The inspiration for the study
emerged from Ellen Pao’s sexual harassment and discrimination case
against Kleiner Perkins.””> The study documents sexist behaviors, practices,
and sexual harassments women innovators face daily in the tech industry.””®

In the study, an all-women research team surveyed more than 200
women in and around Silicon Valley.”” The respondents ranged from
CXOs, founders, and venture capitalists to technology workers in startups,
midsize companies, and tech giants.”"*

The study reveals that being a woman in tech means feeling excluded
from key social and network opportunities. 66% of participants felt
exclusion based on their gender. And 59% indicated they were not granted
the same opportunities as their male counterparts.””” Essentially, there are
more limitations for women looking for a seat at the table.*"

The study reports that 84% of participants state that their coworkers
complained they are too aggressive.”'' And 47% stated they are asked to do
lower-level tasks, like note-taking and ordering food, that male colleagues
are not asked to do.?'? 88% of participants have experienced colleagues or
clients directing questions to male peers on topics that should be directed to
them.”"”

The report reinforces that sexist behaviors are rampant in the tech
industry. 90% of participants witnessed sexist behavior at company offsites
and industry conferences.”'* 87% of participants received “demeaning

204. Id.; see also Xuan-Thao Nguyen, Disrupting Adhesion Contracts with #MeToo Innovators, 26
VA.J.Soc.PoL’Y & L. 165, 187 (2019).

205. VASSALLO ET AL., supra note 203.

206. See generally id.

207. Id.
208. Id.
209. Id.
210. See id.
211. Id
212. Id.
213. Id

214. Id. The participants provided their stories to the researchers for the report. Below are their
words describing their lack of a seat at the table.

“It’s often easier to exclude women from social/networking opportunities (e.g., a golf buddy
weekend) as these omissions are typically less overt (than, e.g., an established business
conference) and thus more difficult to identify.”

“Egregious example: Getting taken to Hooters for lunch. ‘Death by a thousand cuts’: male
manager orders pitchers of beer but no other drinks at offsite. Offsites are all very physical
activities, but I’m pregnant.”

“Honestly, in two decades the list is just too long. This is an industry that has Cougar Night
practically next door to my office and thinks it’s perfectly appropriate to meet there for
business conversations. (Why do we put up with that, BTW?)”
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comments from male colleagues.”*'> During job interviews, 75% of the
participants were asked about their family life, marital status, and
children.”'

On sexual harassment, 60% of the participants reported unwanted
sexual advances, and 65% of these women had received them from
superiors.”’” Of these instances, the survivors often faced repeated
unwanted sexual advances.?'® Also, 1 in 3 victims felt afraid for their own
personal safety when the unwanted sexual advances occurred at work.?"”
With respect to reporting sexual harassment, 69% of the victims did not

“At annual sales conference once, all the men gathered in the suite of the head of sales,
drinking late into the night and then all shaved their heads as a bonding exercise. (The boss
had a shaven head).”

“I don’t know that I have been consciously excluded so much as some of the times that
business is taking place on the golf course or late night at the bar just are not places I want to
be.”

“I was once invited to a networking event, only to have the invite rescinded when I rsvp’d and
they realized I was a woman—they told me ’this is just for the guys’. There is a VC
networking group called ‘alpha’ as in male, of which I am the only female member and was
’invited” only after specifically asking. VCs have fly-ins, fly-fishing trips etc to which only
guys are invited”

“Once 1 led an offsite for my all male team at a go kart racing place even though I knew I’d
get really motion sick to show I was ‘one of the boys’ ”
215. 1Id.

216. Id. Questions asked during interviews included:

“It’s a good thing you don’t have children yet as that would work well in venture/start up
world.”

“Would I really have the time needed for the job and could I work as hard as the other two
partners I’d be joining “given that you are a mom with a young child.”

“I was asked during fundraising meetings, ‘How do we know you’re not going to run off and
have a baby?’

“Once I was asked about my religion and my views on abortion. On another occasion I was
asked about how I would take care of my child while working.”
217. Id. The participants recounted the sexual harassment:

“Once a client asked me to sit on his lap if he wanted to buy my products. My company didn’t
do anything about it when i told my boss so unfortunately I asked to be taken off that client
but it’s not like they can fire the client.”

“I had a fellow VC sending me flowers, gifts, even a mix-tape, over the course of several
months. Another portfolio CEO asked me to go through a door first so he could “watch me
walk” and my superiors at the firm told me to laugh it off. I also had another VC tell me likes
married women and put his hand on mine. (I'm married)”

“Example: 1 was propositioned by a hiring manager early in my career when I was a job
candidate. He clearly indicated that if I slept with him, he would make sure I was promoted as
his ‘second in command’ as he moved up the ladder in the company. I was lucky to have the
option to reject the offer.”
“Unwanted sexual advances were far more common when I was in my 20s and early 30s than
today.”
“Experiences included being groped by my boss while in public at a company event. After
learning this had happened to other women in my department, and then reporting the event to
HR, I was retaliated against and had to leave the company.”
“The first time I travelled with a new CEO he made an advance. I turned him down. After
that, I was never asked to travel with him again. This impacted my ability to do my job.”

218. Id.

219. Id.
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report because they feared negative consequences to their career or they
wanted to forget.””’ Furthermore, there were victims who could not talk to
anyone because they signed non-disparagement agreements.”*’

In sum, “The Elephant in the Valley” defines the ugly side of the tech
industry. Women innovators in the tech industry experience discrimination
and mistreatment based on their gender. After five decades of tech
transformation in Silicon Valley, the women finally came together to
identif};,2 ) discuss, and document the elephant with data and narrative
stories.

220. Id.
221. Id.
222. Id. Here are some of the stories “The Elephant in the Valley” collected:

“Once a client asked me to sit on his lap if he wanted to buy my products. My company didn’t
do anything about it when i told my boss so unfortunately I asked to be taken off that client
but it’s not like they can fire the client.”

“I had a fellow VC sending me flowers, gifts, even a mix-tape, over the course of several
months. Another portfolio CEO asked me to go through a door first so he could “watch me
walk” and my superiors at the firm told me to laugh it off. I also had another VC tell me likes
married women and put his hand on mine. (I’m married)”

“Example: I was propositioned by a hiring manager early in my career when I was a job
candidate. He clearly indicated that if I slept with him, he would make sure I was promoted as
his ‘second in command’ as he moved up the ladder in the company. I was lucky to have the
option to reject the offer.”

“Unwanted sexual advances were far more common when I was in my 20s and early 30s than
today.”

“Experiences included being groped by my boss while in public at a company event. After
learning this had happened to other women in my department, and then reporting the event to
HR, I was retaliated against and had to leave the company.”

“The first time I travelled with a new CEO he made an advance. I turned him down. After
that, I was never asked to travel with him again. This impacted my ability to do my job.”

“So many. . .recently, I attended a VC firm’s conference where they required one group of
people to strip to their underwear and swim in a lake. The men all got naked and jumped right
in. But the women? So devastating.”

“So many! E.g., at CES a VC who told me how committed he is to NVCA diversity task force
in the next moment discusses what strip club he’s going to with another VC. CEOs call the
females in their companies “girls.” All the analogies made about business relationships to
“dating”. All the assumptions that the next new hire is a “guy who will. . .” Booth babes at
trade shows, tacky ads and commercials.”

“Have you ever been to Computex? the women don’t wear much.”

“Company off-sites and industry conferences are hot beds of sexist activity, from excluding
female colleagues from guy outings (e.g., golf, skiing) to drunken sexually charged
conversations to late night searches for hook ups. For example, during an investors/CEO
meeting in Jackson Hole, the men at the meeting were planning the ski day and they projected
an assumption I was not going to be able to keep up. I kicked their asses on the slope the next
day. Suddenly, my brand equity improved.”

“At a work party for a conference, the hosting company had women acrobats that were
wearing very few clothes - mostly paint.”



2021] #METOO INNOVATORS 47

B. The Other Elephant: Intersectionality of Gender and Race
Discrimination Against Asian American Innovators

Another elephant exists in plain sight in the tech industry:
intersectionality of gender and race discrimination. Asian Americans from
Ellen Pao to Sysamone Phaphon experienced how gender and race intersect
against them. Seemingly often, the debates and programs addressing gender
and sexual harassment ignore how both gender and race affect Asian
American women. In reality, the intersectionality of race and gender
subjects Asian American women to racialized sexual harassment and
discrimination.

Asian American female entrepreneurs, who must seek funding for
their startups, encounter predatory investors who sexually harass them
because of both their gender and race. Sysamone Phaphon, the founder of
FilmHero, an app for independent filmmakers, recounted an investor at a
pitch competition who targeted her for sex because she was Asian.”>’ She
found out his true intention after he lured her to go on a business trip to
New York.”* Phanphon shared her observation that “it’s an all too
common experience for Asian women to get sexually harassed in the tech
industry.”225

Bo Ren, a product manager at Facebook and Tumblr, echoed
Phanphon’s observation, saying that “Asian women face a double whammy
of racial and gender discrimination.”**® Chia Hong, a product manager at
Facebook, was told that “she looked different and talked differently than
other team members.”””’ Hong’s race and gender were how her team
members saw her, as they belittled her at team meetings.”*® Perceived as a
subservient Asian woman, Hong’s boss ordered her to “organize parties
and serve drinks to male colleagues.”*’

Tina Lee, founder and CEO of MotherCoders.org, understood the
stereotype of Asian Americans as being hardworking, industrious, meek,
and conforming.”*® That stereotype brands Asian Americans as worker
bees, not leaders. Lee noted that although her plain-spoken manner appears
“no more extroverted and loud than many white women,” still others
imposed the stereotype of the meek Asian woman on her.”'

223. See Jessica Guynn, It’s Called the “Pao Effect”—Asian Women in Tech Are Fighting Deep-
Rooted Discrimination, USA TODAY (Sept. 19, 2017, 5:00 AM), https://www.usatoday.com/story/tech
/news/2017/09/19/ellen-pao-asian-women-tech-glass-ceiling-bamboo-ceiling/665822001/ [https://
perma.cc/ENL9-48E4].
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228. Seeid.
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231. Seeid.
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On the opposite spectrum, if an Asian American woman behaves
outside the stereotype, her peers in the workplace would then label her as
being “unconventional.””*> If an Asian American woman is not the meek
typecast, then she must be the “tiger mom” or “cold dragon lady.”**> Susan
Wu, an entrepreneur and investor, stated, “as an Asian American woman,
I’m either a caricature object of sexual interest, a nerdy engineer, a newly
arrived immigrant, a tiger mom or an aggressive dragon lady.”234 Wu stated
that her sexual harassment experience in tech is too common.”>

As Ellen Pao recalled, John Doerr of Kleiner Perkins selected her as
his chief of staff because “he liked the idea of a ‘Tiger Mom-raised’
woman.””*® The typecast worked to Pao’s detriment. Indeed, while Doerr’s
other chief of staff, a male, focused on investing, Doerr asked Pao to “help
with email, speeches, even babysitting his daughter.”*’

Without having meaningful assignments, Asian American women
faced “more bias on performance reviews,” leading to being “overlooked
for promotions and pay raises.””"

Asian American women, if they dare to complain, encounter
retaliation. When they complain, they no longer operate within the
expected norms of being Asian American women-industrial, meek, and
quiet. Consequently, they face penalty, as Pao did. Tina Huang, a former
software engineer at Twitter complained about the promotion process and
was subsequently placed on administrative leave.” She later sued Twitter
for discrimination in job promotion.?*’

Few Asian American women have taken their cases public.”*' Asian
American women, outnumber other women of color in tech, and many of
them are staying in the shadow of the intersectionality of race and gender
bias and discrimination. The intersectionality of race and gender constitutes

232. Id.
233. Seeid.
234. Id.

235.  Wu published an article on Medium. Susan Wu, / Am One of Many: Fixing the Systemic
Issues in the Tech Industry, MEDIUM (June 30, 2017), https://medium.com/@sw/i-am-one-of-many
-fixing-the-systemic-issues-in-the-tech-industry-8ec74177f725  [https://perma.cc/WRZ7-HICW]. She
noted that as “a female or underrepresented minority founder, startup employee, or investor, you endure
many layers of challenges that work in concert to thwart your well being and success.” /d.
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239. Id.
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241. See, e.g., Maya Dangerfield et al., Entrepreneur: I Was Sexually Assaulted by My Investor,
CNN MONEY (July 7, 2017), https://money.cnn.com/2017/07/08/technology/culture/sexism-silicon
-valley-code-of-conduct/index.html [https:/perma.cc/45FD-DFH7] (interviewing CEO Cheryl Yeoh,
who explains why she was reluctant to publicly bring allegations of sexual assault against investor Dave
McClure).
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the “layers of challenges that work in concert to thwart [one’s] well being
and success,” Susan Wu dryly observes, “I am one of many.”*"

In summary, Asian American women experience the intersectionality
of race and gender; they are on the receiving end of racialized sexual
harassment and discrimination. From corporate diversity policy to the
#MeToo movement, the focus on gender alone ignores the intersectionality
of gender and race, excluding the real experience endured by Asian
American innovators in tech.

V. EQUITY AND INCLUSIVITY FOR A COMPETITIVE TECH INDUSTRY

The tech industry cannot be competitive without having diverse talent
in the workforce and leadership.”* Confronting the intersectional racism
and sexism women of color face necessitates a new legal framework and
new business approaches.

A. Toward a Theory for Recognizing Differences in Harassment Law for
Asian American Women

Professor Angela Onwuachi-Willig explained how the #MeToo
movement ignored the role that a Black woman, Tarana Burke, played in
founding the movement ten years earlier and the unique experience Black
women face in sexual harassment in the workplace.”* Specifically,
Onwuachi-Willig argued that “the persistent racial biases” reflected in the
#MeToo movement justify why sexual harassment law must adopt a
reasonable person standard that accounts for “different intersectional and
multidimensional identities,” moving away from the objective reasonable
person standard.”* Onwuachi-Willig acknowledged that other scholars
advocated for a “reasonable woman standard” in harassment law but notes
none proceeded further in rooting that standard “in an intersectional and
multidimensional lens . . . to capture the different ways that women across
intersectional categories may experience any particular event.””*’
Moreover, intersectionality theory in antidiscrimination law and robust
scholarship in this area have existed since 1989.%*

242.  Wu, supra note 235.

243. See Brian Nordli, Without Diverse Leadership, Tech Will Be Slow to Change, BUILTIN (last
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Adopting Onwuachi-Willig’s arguments for the reasonable person
standard in harassment law is appropriate for Asian American women,
particularly the Asian American women in the tech sector. Under the
reasonable person standard, Asian American women’s intersectional and
multidimensional identities as both Asian and women should be included
when courts evaluate their sexual harassment claims.”**

As Asians, Asian American women experience Asian exclusion. For
instance, although Asians and Asian Americans hold 27% of all tech jobs,
only 12% of founders are Asian Americans.”*’ On the funder VC side, only
10% of all VCs identify as Asian.””’ The entrepreneurs and the VCs are
explicably linked. The shortage of Asian American VCs “means a more
difficult time for Asian American entrepreneurs.”” Nevertheless, only
successful startup founders often hold the “necessary skill set to be
successful VCs,” and consequently, for Asian Americans attempting to
become VCs, the numbers are abysmal.252 Likewise, at the tech executive
level, Asian Americans do not occupy the top ranks Whites are “twice as
likely as Asians to hold executive positions” in tech companies.”” Even
with a mundane task such as leading a meeting at work, Asian Americans
are excluded, with 51% acquiring the opportunity compared with 68% of
white employees.”*

Coupled with the statistics, the narrative experience illustrating what
Asian Americans encounter in tech is troubling. Tim Hwang, the founder of
FiscalNote, a legal analytics platform, described how a “venture capitalist
brushed [him] aside brusquely” at a private gathering, “but engaged in an
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hour-long conversation with” his friend.”> Hwang observed that “these
instances of discrimination are subtly rankling,” and over time they “erode”
one’s self-confidence.”

As women, Asian American women face a unique set of experiences
that are not encountered by Asian American men, white women, nor any
other racial groups. Specifically, among all the racial groups in the tech
sector, Asian American women are the least likely group to be promoted
into management positions.””’ Often, they are hired for entry-level
positions and remain there, as they are the least likely to be promoted.”>* A
study conducted by Ascend found that 1 in 285 Asian American women
working in the tech sector is an executive.”’ As reported elsewhere, in the
past decade, the problem of underrepresentation of Asian American women
in the tech industry has worsened.*”

In other words, Asian American women’s experience is not the glass
ceiling faced by white women; it is the compressing bamboo ceiling.”*' In
the tech sector, the compressing bamboo ceiling means that tech employers
ignore Asian American women because they allegedly do not possess the
characteristics necessary for corporate leaders. Tech companies suggest
that Asian American women “tend to rank high in hard skills such as
technical competence.”* What is missing among Asian American women,
as racialized sexism insists, is that they are “low in soft skills such as the
ability to communicate and work well with others.”®’

For example, in the Pao case, her employer portrayed her as “quiet”
and unable to “hold a room.”*** Asian American women are more likely
than other women to receive tasks in the categories of the “dutiful
daughter” or “office mother.”**> Again, in the Pao case, although Pao is an
accomplished professional with years of working experience at tech giants
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and possesses impressive JD and MBA degrees from Harvard, her
immediate supervisor asked her to babysit his children.

As discussed in prior Sections, if Asian American women dare to
behave outside the racialized sexism of the “quiet” or the “dutiful”
daughter, she would be branded as a “dragon lady,”** another racialized
sexist label. The Pao case nakedly displayed the racialized sexism when her
employer depicted Pao at trial as an Asian who was “too combative and
competitive,” acting outside of the norms expected of a “dutiful” and
obedient Asian woman.”®’ That meant Pao should be punished at work: she
was not to be promoted to general partner. The racialized sexism occurred
at the firm and continued in the courtroom, and Pao received the ultimate
punishment of losing the case.

The harassment law failed Pao because the law does not embrace the
reasonable person standard as advocated by Onwuachi-Willig. Pao’s sexual
harassment experience was racialized. Pao’s lived experience of
intersectional and multidimensional identities as both an Asian and a
woman who repeatedly endured the racialized sexual harassment, was
ignored. The court and the jury seemed to accept that asking Pao to do
“dutiful” tasks from babysitting her boss’s children, to helping with emails
and speeches, connoted normality. Pao’s resistance by reporting instances
of sexual harassment and questioning her opportunities for promotion was
considered an act of betrayal of the norms. This racialized harassment was
formed along a chain of patterned misconduct, but the court and the jury
did n0t268recognize it when they evaluated Pao’s claims against Kleiner
Perkin.

Harassment law, such as Title VII, can rectify the wrongs by adjusting
the reasonable person standard to account for intersectional and
multidimensional identities. Courts can look through the new lens and
recognize the real experience of Asian American women in the tech sector
who sggve to achieve equality and inclusion for both themselves and
others.
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B. Business Approach

Outside the courtroom, the tech diversity debate has ignored Asian
American women’s experiences of discrimination based on both gender
and race.””’ Often the debate focuses on either gender’ ' or race,””” rarely
discussed as one. Additionally, tech company leaders propose solutions that
are acceptable to the general public, such as, training more girls how to
code.”” Overall, companies embrace diversity policies that mirror the
debate around diversity in tech by excluding Asian Americans.””* If Asian
Americans are ever included in diversity programs, the inclusion is geared
toward “cultural inclusion,” which is the promotion of cultural
participation, access, and the right to express and interpret a culture. They
are not included in management diversity, or the effort made by
organizational leaders to hire diverse talent and support an inclusive
workplace.””

Take the McKinsey & Company’s recent report on closing the “tech
gender gap.””’® McKinsey & Company, a foremost influential consulting
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firm, advises sectors and companies on a wide range of topics. On advising
how the tech industry can close the “tech gender gap,” the McKinsey team
collaborated with Pivotal Ventures, an investment and incubation company
created by Melinda Gates, to issue the team’s report.””’ The report posits
that “[d]iverse teams, including ones with greater gender diversity, are on
average more creative, innovative, and ultimately more profitable.””” With
confidence, the report boasts actionable recommendations for companies to
adopt. Specifically, the report urges companies to use corporate social
responsibility and philanthropy to reboot representation of women in
tech.””” Throughout the report, “women” refers to white women while
“women of color” refers to Black, Latina, and Native American women.”*
The report does point out that Asian American women “face significant
headwinds” in terms of promotion to leadership positions.**’

The glaring omission visible in the McKinsey & Company’s report
and collaboration with Melinda Gates, one of the most influential women
in tech, necessitates a new approach in tech for equity and inclusion. Asian
American women must be part of the debate and included in diversity
policies. One of the main flaws is that the identified problems and proposed
solutions miss an obvious opportunity presented by the presence of Asian
American women in tech. Asian American women are already in tech and
want to stay in tech. The actionable recommendations should include how
to keep Asian American women innovators in tech through meaningful
opportunities, promotion, sponsorship, and advancements.

Additionally, as the study by the Ascend Foundation demonstrates,
Asian American women appear the least likely group of all racial groups in
the San Francisco Bay Area Technology Sector to receive promotion to
management and leadership;”** hence, tech leaders must begin to tailor
solutions to address this problem. Implicit bias training sessions and
mentorship alone cannot continue to be the sole solutions to address the
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problems faced by Asian American women in tech.”® Concretely, tech
companies must provide Asian American women opportunities to scale the
management and leadership ladders, starting with mundane tasks such as
leading team meetings. Tech companies should also focus on new
recruitment strategies, transparency, and objectivity in performance
evaluations to keep women on the leadership track.”™ If tech companies
believe that some Asian American women require “soft skills,” then those
companies should provide them with meaningful training to acquire these
“soft skills.”*® In other words, tech companies should not just provide
training solely for the purpose of checking off its own list of things to do.
Most importantly, tech companies must articulate specific, measurable,
transparent evaluation criteria and procedures needed for assignments,
promotions, and pay raises so Asian American women know from the
beginning what is expected of them and of others for advancement.”*
Consequently, companies must change their existing policies and
structures, and be held accountable for their own practices.”’

As the Pao case shows, Asian American women are hired at the entry
level, but they do not acquire sponsors to trust them with investments or
business decisions. The mirrortocracy perpetuates an investment practice
where sponsors invest in people similar to themselves. The tech investment
sector must be willing to crack the mirror and sponsor Asian American
women to be in their ranks.

In entreprencurship, Asian American women founders do not fit the
image of the founders in the mirrortocracy ecosystem. If funding
companies and influencers continue to embrace the flawed meritocracy
assumption, Asian American women founders will continue to be severely
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underrepresented.”® Although some angel funds and very early-stage funds

do exist to assist women, including Asian American women
entrepreneurs,”’ those funds are much too small.”” True disruption
requires meaningful funding opportunities for Asian American women
entrepreneurs.

CONCLUSION

Looking beyond Silicon Valley, where the US tech industry is
concentrated, there exists new competition. Nearly two-thirds of startups in
China position women in executive roles.””’ In the Silicon Valley
mirrortocracy, where men rule, 57% of US startups do not have any women
in executive positions.””> Jack Ma, the founder and former Chairman of
Alibaba Group, advised Chinese companies to “hire as many women as
possible.””” Asian women in Asian tech are rising visibly in management
and power, including the emergence of a group of five self-made female
billionaires in Asian tech.”* The future of competition depends on women
in the United States, and this includes Asian American women. Now is the
time for the US tech industry to disrupt itself in order to truly become a
global competitor.
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