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INTRODUCTION

Domestic and international law both conceptualize control over a country’s
borders and membership boundaries as an inherent national power—an “incident
of sovereignty.”! Accordingly, rules relating to the acquisition of citizenship, at
birth or naturalization, are within the exclusive competence of each State.? There
are no overarching international instruments governing migration (with the

1. In the United States, the inherent powers to control migration are asserted in paramount
cases dating back to the late 19" century and early 20" century. See e.g., Chae Chan Ping v. United
States, 130 U.S. 581, 609 (1889); Ekiu v. United States, 142 U.S. 651 (1892); and United States v.
Curtiss-Wright Export Corp., 299 U.S. 304 (1936). International legal scholars have defined such
exclusive authority of states over matters of nationality as a general principle of international law; states
have freedom of action in such matters as a sovereign prerogative. See, e.g., JAMES CRAWFORD,
BROWNLIE’S PUBLIC INTERNATIONAL LAW 495 (9th ed. 2019); Kay Hailbronner, Nationality in Public
International Law and European Law, in ACQUISITION AND LOSS OF NATIONALITY: POLICIES AND
TRENDS IN 15 EUROPEAN COUNTRIES, VOLUME 1: COMPARATIVE ANALYSES 52 (Rainer Baubdck et
al. eds., 2006); PAUL WEIS, NATIONALITY AND STATELESSNESS IN INTERNATIONAL LAW 102 (2d ed.
1979) (“The power of a state to confer its nationality is derived from its sovereignty”). For critical
accounts, see generally, Vincent Chetail, Sovereignty and Migration in the Doctrine of the Law of
Nations: An Intellectual History of Hospitality from Vitoria to Vattel, 27 EUR. J. INT’L L. 901 (2016);
Michelle Foster & Timnah Rachel Baker, Racial Discrimination in Nationality Laws: A Doctrinal Blind
Spot for International Law, 11 COLUM. J. RACE & L. 83 (2021); Radhika V. Mongia, Historicizing State
Sovereignty: Inequality and the Form of Equivalence, 49 COMPAR. STUD. SOC’Y & HIST. 384 (2007).

2. Nationality Decrees Issued in Tunis and Morocco on Nov. 8th, 1921, Advisory Opinion,
1923 P.C.1J. (ser. B) No. 4, (Feb. 7). In 1923, the Permanent Court of International Justice held in its
Advisory Opinion on the Nationality Decrees Issued in Tunis and Morocco that questions of nationality
are within the domaine réservé of states. This principle was later codified and enshrined in Article 1 of
the 1930 Hague Convention on Certain Questions Relating to the Conflict of Nationality Laws, states
that “[i]t is for each State to determine under its own law who are its nationals.” Convention on Certain
Questions Relating to the Conflict of Nationality Laws, art. 1, Apr. 13, 1930, 179 L.N.T.S. 89
[hereinafter Convention on Nationality Laws]. For a comprehensive analysis of the legal status of
citizenship in international law, see generally BARBARA VON RUTTE, THE HUMAN RIGHT TO
CITIZENSHIP: SITUATING THE RIGHT TO CITIZENSHIP WITHIN INTERNATIONAL AND REGIONAL
HUMAN RIGHTS LAW 11-57 (2022) [hereinafter VON RUTTE, THE HUMAN RIGHT TO CITIZENSHIP].
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exception of the 1951 Refugee Convention outlining international protection
standards for those who fall under the definition of “refugee”), let alone limiting
the discretion of governments when it comes to defining citizenship acquisition
standards. Governments publicly assert their exclusive authority to define and
implement membership decisions about “whom to admit for legal residency or
to grant citizenship,” characterizing such decisions as “among the most
important sovereign decisions a State can make.”* Even the adoption of
nonbinding intergovernmental cooperative mechanisms, such as the Global
Compact for Safe, Orderly and Regular Migration, has been met with opposition
from powerful States.’ Indeed, national governments zealously guard their
authority to exclusively define the terms and conditions of the acquisition of
citizenship.® Against this backdrop, the Article investigates how and why private
global actors have created an enforceable transnational legal framework to tame
the near-unqualified discretion of States in what appears to be, at first blush, the
most sovereigntist of decisions: who may represent the nation, and according to
what criteria.

This Article offers a novel and comprehensive study of the legal regulations
adopted by a complex web of transnational actors and institutions governing
sporting mega-events, analyzing the rise of “sporting nationality”—a
transnational eligibility framework that creates principled enforceable
conditions for international play. Participating countries may not override or
temper these conditions, which define the terms under which an athlete may
represent a State on the world stage, even if they seek to fast-track an athlete’s
naturalization by instantly issuing them citizenship papers. By studying this
remarkable legal transformation, our discussion contributes to both positive and
normative debates about nationality, talent migration, and the role of
transnational law in governing membership boundaries—some of the most
bitterly contested issues of our time.

How have international sporting bodies succeeded where international law
itself has failed to limit the power of States or achieve coordination among them
when it comes to nationality grants? Over a century ago now, the créme de la
créme of international lawyers were preoccupied with the quest to set limits to
the “chaotic condition of discord,” whereby each country had near-complete

3. Press Release, Gen. Assembly, General Assembly Endorses First-Ever Global Compact on
Migration, Urging Cooperation Among Member States in Protecting Migrants, U.N. Press Release
GA/12113 (Dec. 19, 2018).

4. Id

5. I

6. Atthe international level, this principle finds anchoring in the International Court of Justice
Nottebohm decision, holding that “it is for every sovereign State, to settle by its own legislation the rules
relating to the acquisition of nationality.” Nottebohm (Liech. v. Guat.), Judgment, 1955 1.C.J. 4, 20 (Apr.
6). For critical scholarly accounts of Nottebohn, see Johannes M. Chan, The Right to Nationality as a
Human Right, 12 HUM. RTS. L. REV. 1 (1991). Even in the context of supranational regimes such as the
European Union, member states retain the authority to define access to citizenship in their respective
countries, which in turn is the only gateway to acquiring citizenship as the Union level.
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discretion to allocate nationality, a situation jurists at the time saw as a “source
of chronic conflict” among States.” A range of international law proposals
emerged toward the end of the nineteenth century to coordinate and set certain
restrictions through international agreements on the authority of States to confer
nationality. These efforts gained renewed steam in the mid-1920s with a League
of Nations initiative.® Ultimately, however, attempts to address the
uncoordinated nationality practices in the spirit of strengthening international
solidarity were met with fierce opposition from States expressing the view that
nationality questions are the “sphere in which the principles of sovereignty find
their most definite application.”® Where nineteenth and twentieth-century
international law efforts have faltered, twenty-first-century transnational law has
surprisingly succeeded, at least in the arena of global sports regulation.

The operation of sporting nationality to transnationally regulate the
recruitment of athletes remains unparalleled in other spheres of the global race
for talent, where competition between States over people is seen as the new
frontier for countries to establish (or maintain) their geopolitical stance and
ability to achieve excellence and distinction.!® No similar transnational
regulatory framework restrains the States seeking to attract Nobel Prize
contenders, gifted technology wizards, or other desired migrants, despite very
real concerns that such patterns of recruitment exacerbate global inequality. Such
concerns have been central to empirical, normative, and policy debates about the
consequences of migration policies attracting high-skilled migrants from poorer
countries to more affluent destinations. Scholars and policymakers alike
explored “whether management of highly skilled movers was possible in such a

7. On the “state-fication” of the world in this period, see NATHASHA WHEATLEY, THE LIFE &
DEATH OF STATES: CENTRAL EUROPEAN TRANSFORMATIONS OF MODERN SOVEREIGNTY (2023).
Concems about conflicts between states were central to the initiative to formulate a new international
law on nationality in the 1920s. The Law of Nationality, 23 AM. J. INT’L L. 1, 2 (Special Supp., 1929).
For an early account lamenting the failure of efforts to reach international coordination on nationality
matters, see JAMES BROWN SCOTT, OBSERVATIONS ON NATIONALITY (1931).

8. Harvard Law School was central to developing these initiatives in the 1920s. See Harvard
Research in International Law, HEINONLINE LIBGUIDES, https:/libguides.heinonline.org/harvard-
research-in-international-law (“In 1928, the American Journal of International Law published a note
that stated: ‘On the initiative of the Faculty of the Harvard Law School, a group of Americans interested
in international law has undertaken to organize a cooperative research in international law, dealing with
the three topics which have been selected for the agenda of the [League of Nations] Conference for the
Codification of International Law.’””) Nationality was the first of these three topics. The Law of
Nationality, supra note 7.

9. The language of strengthening international solidarity was used by early 20" century
reformers. On the statist position, see League of Nations Committee of Experts for the Progressive
Codification of International Law, Nationality, 20 AM. J. INT’L L. 21, 23 (Special Supp., 1926) (“There
is no rule of international law, whether customary or written, which might be regarded as constituting
any restriction of, or exception to” the exclusive jurisdiction of individual States).

10.  We explore these trends in earlier work. See, e.g., Ayelet Shachar, The Race for Talent:
Highly Skilled Migrants and Competitive Immigration Regimes, 81 N.Y.U. L. REV 148 (2006)
[hereinafter Shachar, Race for Talent]; Ayelet Shachar & Ran Hirschl, Recruiting “Super Talent”: The
New World of Selective Migration Regimes, 20 IND. J. GLOB. LEGAL STUD. 71 (2013).
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way as to minimize the economic [and societal] damage for developing countries
while maximizing the[ir] potential benefits” from these globalized trends of
mobility.!" These concerns are ever more relevant today as a growing number of
richer countries provide selective access to migrants who are perceived as assets
while simultaneously shutting the gates of admission to those deemed burdens,
threats, or simply “non-extraordinary,” creating a bifurcated market for global
mobility of the so-called best and the rest.!?

Even the principled effort by the World Health Organization to create a
global framework to govern the international mobility of healthcare workers—
be they nurses, doctors, or midwives—has failed to establish anything analogous
to the transnational mechanisms established by sports governing international
bodies. Whereas these efforts importantly resulted in the introduction of a
voluntary set of principles for ethical international recruitment of health
personnel, this code has neither an enforcement mechanism nor binding impact,
in contrast with the mandatory reach and impact of the sporting nationality
prerequisites recounted in this Article.'3

While operating out of their own interest to preserve the reputational and
commercial stakes hanging in the balance of major sporting events with
unparalleled global visibility, success, and brandname recognition, the global
private actors at the heart of our study, namely, the International Olympic
Committee (IOC) and the Fédération Internationale de Football Association
(FIFA), have wielded their rule-making authority over eligibility criteria to
protect a key aspect of the integrity of sporting events that garner global attention
by inserting principles of fair play into international competition among national
teams.'* They have done so by developing the concept of sporting nationality as
a counterforce to the strategic behavior of States turning citizenship grants into
bold recruitment tools.

In the context of intensifying competition for human capital across borders,
the transnational framework we explore also had an unintended, “re-
distributive,” effect on the international mobility of talent: it helped shift the
directionality of elite athletes’ migratory patterns. Whereas in the past, elite
players from formerly colonized countries were almost exclusively drawn to
sporting powerhouse nations, today, more and more players born, raised, and

11. Allan M. Findlay & Sophie Cranston, What's in a Research Agenda? An Evaluation of
Research Developments in the Arena of Skilled International Migration, 37 INT'L DEV. PLAN. REV. 17,
22-23 (2015).

12.  For a concise overview, see generally Ayelet Shachar, Beyond Open and Closed Borders:
The Grand Transformation of Citizenship, 11 JURIS. 1 (2020).

13.  World Health Organization [WHO], Assembly Res, 63.16, Global Code of Practice on the
International Recruitment of Health Personnel (May 21, 2010),
https://iris.who.int/bitstream/handle/10665/3090/A63 R16-en.pdf.

14.  For an illuminating analysis of the rule making and regulatory capacity of sports law bodies,
see generally Lorenzo Casini, The Making of a Lex Sportiva by the Court of Arbitration for Sport, 12
GER. L. REV. 1317 (2011) [hereinafter The Making of a Lex Sportiva).
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trained in these Global North countries are moving in the reverse direction to
join the national teams of the countries their parents emigrated from, especially
those with large diasporic communities that have settled in affluent nations.

At the same time, the success of such regulation raises profound questions.
Does the invention of sporting nationality represent a triumph of powerful global
private actors “disciplining” States when the latter risks tainting the global
attraction power of the former’s “turf” in exerting monopolistic-like control over
international sports mega-events? Is this, then, part of the grand parable about
the clash between State and market, or rather their blurred intersection, in the age
of late capitalism? The twist here is that we find transnational governing bodies
preserving the integrity of the international system of State-based sports
representation in the face of the obstructive behavior of States engaging in
opportunistic nationality transfers.!> This new terrain thus unsettles familiar
master distinctions in law and politics between public and private, the political
and the economic, the national and the transnational. This opens up a space to
explore whether the emergent system of “sporting nationality,” which
complements athletes’ “legal nationality” (the citizenship they are bestowed by
States), is a welcome addition to the repertoire of narratives and political
imaginaries about the relationship between individuals and States in a migratory
era. No less remarkably, the invention of sporting nationality has the potential to
realign winners and losers, as emigration countries in the Global South have
emerged as key beneficiaries of the dynamic interaction between national and
transnational eligibility rules, offering a refreshing counter-narrative in which
talent mobility is not unidirectional but multidirectional.

Our discussion proceeds in four parts. Part I explores how States sought to
gain or retain a relative advantage in the world of international sporting events
by dishing out opportunistic nationality grants from the early 2000s onward. Part
IT accounts for the regulatory reaction adopted by sports governing bodies to
address this phenomenon. It probes the global framework of lex sportiva and
sporting bodies’ incorporation structure as non-governmental private-law
associations known as federations which have significant autonomy to create
“adequate, legally enforceable regulations”'® to advance their declared
incorporation purpose under Swiss law—namely, promoting sport and of setting
“elaborate and intricate regulations™ for the governance of sport.!” This legal
structure combined with their monopolistic stance and tremendous success in
augmenting the global stature of mega events such as the Olympic Games and
World Cup have allowed these bodies to establish a potent framework to rein in

15.  The notion of publicness is drawn from Letizia Lo Giacco, Private Entities Shaping
Community Interests: (Re)imaging the “Publicness” of Public International Law as an Epistemic Tool,
14 TRANSNAT’L LEGAL THEORY 270 (2023).

16. Margareta Baddeley, The Extraordinary Autonomy of Sports Bodies Under Swiss Law:
Lessons to be Drawn, 20 INT’L SPORTS L.J. 3, 5 (2020).

17. I
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the behavior of States when it comes to nationality transfers. Paradoxically,
precisely because sports governing bodies are “nonstandard institutions” that
escape the paradigmatic international organization form,'® all the while exerting
global reach—the IOC boasts membership of 206 National Olympic
Committees, more than the total number of entities recognized by the United
Nations'>—they have managed to overcome the traditional obstacles met by
earlier attempts to coordinate nationality practices. Part III provides concrete
illustrations of the new eligibility rules adopted by key international sporting
bodies, including World Athletics, the international sporting federation
governing track and field, among the main attractions of the Olympic Games,
which saw an aggressive recruitment scramble for top athletes before the new
sporting nationality regulations were introduced. We then explore FIFA’s
changed rules impacting the eligibility for players to participate in the FIFA
World Cup—the most widely watched sporting event globally. In Part IV, we
scrutinize the conceptualization of the interaction between the spheres of “legal”
and “sporting nationality” by sporting tribunals. Part V explores the effects of
these tighter regulations on nationality transfers, showing that the main
beneficiaries are countries of the Global South, especially those with substantial
emigrant populations who have settled in the metropolises of former colonial or
protectorate powers (Moroccans who migrated to France and the Filipino
diaspora in the United States are prime examples). This reflects a larger
reconceptualization of the relationship between emigration countries and their
citizens abroad by re-imagining those who have physically left the home country
as nevertheless legally and culturally belonging within its fold.?° At the level of
theory building, the extensive evidence we provide in tracking the changes in the
mobility patterns of elite athletes who elect to represent the home countries their
parents left in search of better futures in richer countries of the Global North
signifies a departure from conventional migration narratives by contributing to
accounts “recentering the South in studies of migration” while pluralizing our
understanding of membership, nationality, and talent migration.?! We conclude
by reflecting on the broader implications of these landmark transformations.

18. Kristina Daugirdas & Katerina Linos, Back to Basics: The Benefits of Paradigmatic
International Organizations, 14 HARV. NAT’L SEC. J. 181 (2023).

19.  National  Olympic ~ Committees, ~ INTERNATIONAL ~ OLYMPIC  COMMITTEE,
(https://olympics.com/ioc/national-olympic-committees (last visited Oct. 20, 2025). The number
exceeds the UN membership because the IOC has adopted an expansive definition of “sovereign
sporting States” that applies to certain subnational territories or unrecognized political entities.

20. Kim Barry, Home and Away: The Construction of Citizenship in an Emigration Context, 81
N.Y.U. L. REv. 11 (2006). Whereas in the 1960s, most of the world’s countries prohibited dual
nationality, by 2020, three quarter of States globally permitted their citizens to hold dual nationality. See
Maarten Vink et. al., The International Diffusion of Expatriate Dual Citizenship, 7 MIGRATION STUD.
362 (2019) (providing detailed empirical analysis of these legal and policy changes).

21.  On this growing body of literature focusing on the Global South, see E. Tendayi Achiume,
Migration as Decolonization, 71 STAN. L. REV. 1509 (2019); Elena Fiddian-Qasmiyeh, Introduction:
Recentering the South in Studies of Migration, 3 MIGRATION & SOC’Y 1 (2020); Fiona B. Adamson &
Gerasimos Tsourapas, The Migration State in the Global South: Nationalizing, Developmental, and
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I. OPPORTUNISTIC NATIONALITY TRANSFERS

Marquee international sporting events have become important means for
countries worldwide to foster patriotism domestically and bolster their “soft
power” internationally.?? Particularly suitable for accomplishing such goals are
international sporting events such as the Olympic Games, the FIFA World Cup,
and widely-followed regional or world championships where athletes in either
individual or team sports represent their country and compete under its flag.

With a growing range of States—democratic and autocratic, established
and emerging—now “interested in using sport to showcase their nation
externally and stir national sentiment and identity internally,” no country wants
to be left behind.?* Top government officials readily express the view that “it is
more important to have a reputation at the International Olympic Committee
(IOC) than at the United Nations (UN).”** Accordingly, States have increasingly
leveraged sports mega-events such as the Olympic Games and the FIFA World
Cup to enhance their prestige in the eyes of the international community, as well
as their own residents.?> These mega events, teeming with great moments and
collective narratives of triumph or failure on the world stage, make the
intersection of sports, nationality, and transnational law all the more fascinating
and significant to explore.?®

A major tool that States possess and may deploy at will in their quest for
international sporting glory is their exclusive control over the granting of
citizenship. Drawing on their prerogative to determine nationality criteria and
issue passports, governments across the world have developed specialized legal
pathways for fast-tracking internationally competitive athletes through the
naturalization process with the expectation of bolstering national reputation and
international glory in return. Indeed, governments have been willing to turn their
exclusive sovereign control over the allocation of membership goods—entry
visas, residence permits, and ultimately, citizenship itself—into recruitment
tools.?” We refer to situations whereby, as the Court of Arbitration for Sport put

Neoliberal Models of Migration Management, 54 INT’L MIGRATION REV. 853 (2020); Lorena Gazzotti
et al, Embracing Complexity in “Southern” Migration Governance, 11 TERRITORY, POL.,
GOVERNANCE 625 (2022).

22.  Seee.g., Joseph S. Nye Jr., Soft Power, 80 FOREIGN POL’Y 153 (1990).

23. JONATHAN GRIX, SPORT POLITICS: AN INTRODUCTION 37 (2015).

24. Hamad Ben-Khalifa Al-Thani, Emir of Qatar, in 2010 (cited in Sport as a Nation-Branding
Tool: The Case Study of Qatar, ESSEC Sports Chair, https://sports-chair.essec.edu/resources/research-
reports/sport-as-a-nation-branding-tool-the-case-study-of-gatar).

25.  Major sports events are deployed by both autocracies and democracies for activities of
“signaling, legitimization or constituency-building.” Scarlett Cornelissen, The Geopolitics of Global
Aspiration: Sport Mega-Events and Emerging Powers, 27 INT’L J. HIST. SPORT 3008, 3013 (2010).

26. Joseph K. Adjaye, Reimagining Sports: African Athletes, Defection, and Ambiguous
Citizenship, 57 AFRICA TODAY 27,32 (2010).

27.  Shachar, The Race for Talent, supra note 10, at 162—-66. See also Ayelet Shachar, Picking
Winners: Olympic Citizenship and the Global Race for Talent, 120 YALEL.J. 2088 (2011) [hereinafter
Shachar, Picking Winners].
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it, players were granted a passport and a new nationality “simply in order to be
able to play for a new national team” as opportunistic nationality transfers.?®
Such opportunistic nationality transfers differ from standard naturalization
processes which require several years of residence in the country before a
newcomer is eligible for citizenship. While migrant athletes are typically more
mobile than non-athletes, they traditionally secured membership status in their
new home country by following the same naturalization process with which any
immigrant-turned-citizen must comply. In pursuit of “picking winners,”?’
governments are deploying their exclusive control over the bestowment of
citizenship as an instrument to gain a relative advantage and enhance their actual
or symbolic and reputational “power and pride” (as international relations
theorist Vernon Van Dyke memorably put it). Thus, migrant athletes today might
“leapfrog” into instantaneous citizenship issued by talent-hungry countries.*°
The story of Saif Saaced Shaheen is a blatant illustration of the dark side of

such opportunistic nationality transfers. Shaheen is a Kenyan-born male 3000-
meter steeplechase runner, who was formerly known as Stephen Cherono. He
won gold at the Junior World Championships in 1999 and Commonwealth
Games in 2002, before switching his sport allegiance to Qatar in 2003 at the age
of twenty.3! Along with a name change, Shaheen reportedly received a sum of
$1 million to become a Qatari citizen, although the athlete himself denied this.3?
As Alexander Provan wrote in the Bidoun magazine,

“Hardly anyone took notice when Cherono switched his citizenship and

name in exchange for a lifetime monthly salary of $1,000 and the

standard complement of elite trainers and cutting-edge facilities. But

then he started winning races. In a surprise victory at the World

Championships in Athletics, held in Paris that spring, Shaheen broke the

world record for the 3,000-meter steeplechase. After crossing the finish

line he fell to his knees and began to cross himself, but an official rushed

to stop him; he then took a Qatari flag, wrapped it around his shoulders,

and ran a victory lap; when he stepped up to the podium he forgot his

new name and had to check the scoreboard. His brother, a runner on the

Kenyan team, finished fifth in the same race, and refused to congratulate
him.”3

28.  Our definition draws on the Court of Arbitration’s analysis. See e.g., Irish Football Ass’n v.
Football Ass’n of Ir., CAS 2010/A/2071, para. 34 (Sept. 27, 2010) citing FIFA, Circular Letter No. 901
(Mar. 19, 2004).

29.  Shachar, Picking Winners, supra note 27.

30. VERNON VAN DYKE, PRIDE & POWER: THE RATIONALE OF THE SPACE PROGRAM (1964)
(discussing the motives and reasons, including the centrality of the desire to enhance prestige globally
through scientific and technological innovation, which was central to the space race).

31. Nick Butler, IJAAF Freeze All Transfers of Allegiance in Athletics, Inside The Games (Feb.
6, 2017), htps://www.insidethegames.biz/articles/1046738/iaaf-freeze-all-transfers-of-allegiance-in-
athletics.

32. M.

33.  Eric Chemi & Mark Fahey, Oil-Rich Countries Are Importing Elite Athletes to Bump up
National Medal Count, NBC NEWS (Aug. 17, 2016, 7:25 AM) (citing Bidoun Magazine),
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This jarring scene was replayed on television globally and Shaheen, who
had received a multimillion-dollar bonus for his victory, was condemned in his
homeland’s newspapers. In Kenya, the president of the country’s athletics
federation “equated the practice to ‘trading slaves,” while others compared the
exploitation of African athletes to colonialism.”3*

However, the case of Saif Saaced Shaheen is far from unique in the
nationality transfer scene during the early twenty-first-century. In the early
2000s, countries with grand ambitions turned to sports as a means of “branding,”
or rather “rebranding,” themselves, by pulling the stops in the global race for
talent.>> These countries propelled themselves to the forefront of the practice of
granting instant citizenship to promising athletes by engaging in the practice of
“swapping passports in pursuit of Olympic medals.”*® Take, for example, the
case of the Azerbaijan women’s field hockey team which caused outrage when
the squad that appeared for the 2008 European Championship included no less
than six South Korean players.?’ Officially, however, no rules were broken: the
South Koreans had been fast tracked to receive Azerbaijan passports in time to
qualify for the games. Or consider the case of Italy, the host of the 2006 Torino
Winter Olympics, which resorted to fast-tracked citizenship grants to build up
its own squad: no fewer than fen members of Italy’s national hockey team were
Canadian hockey players who had not made the cut on their home team and held
only minimal ties to Italy, and in fact, some of them had never even visited the
country. This has raised the ire of sporting officials. The Director of the
International Ice Hockey Federation was unequivocal in rejecting the practice:
“['Y]ou shouldn’t be able to just grab a passport and represent a country at an
event.”

A decade later, at the 2014 Asian Games, “fourteen of the twenty-two
individual running events were won by athletes of African origins who had

https://www.nbcnews.comy/storyline/2016-rio-summer-olympics/oil-rich-countries-are-importing-elite-
athletes-bump-national-medal-n632566#.

34.  Alexander Provan, The Work of Sport in the Age of International Acquisition, 24 BIDOUN
MAGAZINE  (Spring 2011) (quoting the President of Kenya’s athletics federation),
https://bidoun.org/issues/24-sports.

35.  Simon M. Pack, Nation Branding and Sports Diplomacy: Country Image Games in Times
of Change, J. SPORT MGMT. 1 (2024), https://doi.org/10.1123/jsm.2024-0128; Sadman Bin Ahsan,
Rebranding a Country Through Sports: The FIFA World Cup and Beyond, BBC DIGITAL (Mar. 1,
2023), https://bbf.digital/rebranding-a-country-through-sports-the-fifa-world-cup-2022-beyond; Niedja
de Andrade e Silva Forte dos Santos, The Interplay of Soft Power and Sharp Power in Sport Diplomacy:
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switched nationality to Qatar, Bahrain, or the United Arab Emirates.”*’
Similarly, in the 2016 European Championships runners from African countries
were recruited through fast-track naturalizations at a rate far above the
international average, leading to public criticism of the failure of international
sports governing bodies to stem the tide. Representatives of regional sporting
federations also weighed in. Hamad Kalkaba Malboum, President of the
Confederation of African Athletics, powerfully declared in 2017 that “[t]he
present situation is wrong. What we have is a wholesale market for African talent
open to the highest bidder. Our present rules are being manipulated to the
detriment of athletics’ credibility.”*® These opportunistic nationality transfers are
objectionable for at least three reasons: they diminish the integrity of
international sports events centred on competition between nations; they treat the
recruited athletes as means rather than ends, turning them into pawns in the
recruiting countries' bid to gain fame and glory on the world stage; and they
erode the foundation of citizenship as membership, transmuting a political and
relational bond between an individual and the State into a strategic and
instrumental give-and-take among unequal barging partners.

Seeking to counter this practice, international sporting associations faced a
major obstacle, however, given the established position that the rules
determining the acquisition of citizenship are the domaine réservé of States.*!
Jaques Rogge, then president of the IOC bemoaned:

“Iylou have athletes who for legitimate reasons want to change
nationality—they get married, study, change jobs. ... Then you have
the issue of athletes who change nationality because there is a bigger
gain to be made. Legally, we can’t stop it but that doesn’t mean we love
it. Legally, we can’t stop it because this is a matter of sovereignty.”*?

Passports-for-medals exchanges threatened the image of fair play among
nations that the Olympic movement attempts to foster. The behavior of States
therefore risked eroding the integrity and legitimacy of the international system
of sports mega-events, of which the Olympic Games and the FIFA World Cup
are the crown jewels.
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Remarkably, as we show in the following section, global sports bodies have
managed to overcome this major obstacle. These transnational actors have found
an ingenious way to address the concerns raised by the “instant” naturalization
of athletes who, as Rogge colorfully put it, were given “a passport when they
arrive[d] at the airport,” often with the promise of financial reward, even if they
had no prior connection to the country they were enlisted to represent.’
Although it is within the authority of States to determine their own membership
rules, organized sports employed the legal nexus of transnational sporting
governance, known as lex sportiva, to “defend itself against the phenomenon of
[instrumental, fast-track] naturalization”** and introduced a complementary set
of requisites to determine the “eligibility of a person to represent a country in
international sporting competitions.”*

II. INTERNATIONAL SPORTING BODIES, LEX SPORTIVA,
AND THE TRANSNATIONAL REGULATORY REACTION

To understand the response of the transnational sports governance system
to the challenge posed by opportunistic nationality transfers, a few words are in
order on the unique structure and authority of the international sports governing
bodies in addressing eligibility rules that determine participation in the Olympic
Games and other country-based international competitions. These global actors
emanate from civil society and operate across multiple sites.*® Their authority is
not delegated from governments; rather, it emanates from a corpus of rules
generated by these non-State entities and their autonomous standing as the
governing bodies of international mega-sports competitions.

At all levels of organized sports, competition governing bodies “establish
eligibility requirements and conditions that must be satisfied for an individual to
participate.” They also hold the corresponding authority to determine
participation if competitors fail to comply with the established eligibility rules.
The most spectacular example of this pattern at work is found in the Olympic
Movement, which is led by the International Olympic Committee (IOC), a
transnational private nonprofit organization domiciled in Switzerland. The
Olympic Charter is the Olympic Movement’s constitution, and the IOC is its
“supreme authority.”*®
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The next layer of transnational governance consists of the various
International Sports Federations (IFs), which oversee the recognized Olympic
sports. There are thirty such IFs as permanent members of the [OC for Summer
Olympics sports, and an additional seven for Winter Olympics sports.*’ Each IF
governs a sport, which may include several disciplines. For example, World
Aquatics (formerly FINA, the International Swimming Federation or Fédération
Internationale de Natation) regulates five disciplines: swimming, diving, water
polo, synchronized swimming, and open water swimming. An additional pillar
of the Olympic movement is the National Olympic Committees (NOCs) and the
national sports governing bodies or federations (NGBs) responsible for
regulating specific Olympic sports within their respective jurisdictions in
compliance with the relevant IF rules.’® Examples of the latter include
organizations such as British Swimming or USA Cycling. These national and
transnational bodies “are bound by a series of interlocking agreements to comply
with the [Olympic] Charter.”>!

The IFs are responsible for making rules to maintain the integrity of their
respective sport in conformity with the Olympic Charter.>? To that end, each IF
has its own statutes, regulations, and disciplinary apparatus. While the
independence of these internal quasi-judicial bodies vis-a-vis the executive
bodies of their respective associations varies, their decisions are reviewable by
the Court of Arbitration for Sport (CAS)—a private, specialized arbitral body
established in 1983 to resolve sports-related disputes.®® Since its creation, the
CAS has gained stature and credibility and is now recognized as the “world’s
supreme court for sports.”>* Looking beyond the Olympic Games, there are
several other major sporting events that revolve around national team
competition and must therefore set rules to address allegiance switches. Notables
are the Pan American Games, the Commonwealth Games, the Asian Games, and
the World Cup, in which national football (or soccer, as we call it in North
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and administered by the concerned IF that provides technical direction of the competition and ensures
that the sport’s activities follow the Olympic Charter. Olympic Charter 6 (Oct. 15, 2023).
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America) teams from around the world assemble to compete, drawing millions
of spectators and fans from across the globe.

The World Cup is regulated by the Fédération Internationale de Football
Association (FIFA), which, as of 2024, has 211 affiliated member associations
and sets regulations determining whether a player who has changed nationality
is eligible to represent the new country in international meets.> To complete the
picture, we must also consider the significance of regional federations that
organize and regulate soccer competitions across borders in compliance with
FIFA rules. Regional soccer tournaments such as the Union of European Football
Association’s (UEFA) Euro Championship or Confederacion Sudamericana de
Futbol’s (CONMEBOL) Copa América have become fixtures of world-class
sporting events, attaining vast media coverage. The national teams participating
in the Euro Championship or Copa América do so as official representatives of
their respective countries. Both UEFA and CONMEBOL also run annual
continent-wide soccer tournaments for commercial soccer clubs, such as the
celebrated European Champions League (or Latin America’s Copa
Libertadores), where commercial soccer clubs (such as Manchester City, Real
Madrid, Barcelona, Juventus, and Bayern Munich, to name but a few) compete
for the top spots. These commercial clubs, much like North America’s
professional sports teams and leagues, know no borders in their hiring practices,
and some are composed of players who literally represent the four corners of the
world.

Unlike these for-profit leagues, the Olympic Games spring from a tradition
that the athletes in the Games are motivated by aspirations and values that money
alone cannot buy: having your name etched in history, holding a world record,
or even just participating “for the glory of sport and the honor of our teams,” as
the Olympic Oath declares.*® This helps explain why even the most decorated
professional basketball or ice hockey players negotiate leaves from their
commercial leagues to participate in the Olympic Games. And football’s major
international stars, many of whom are compensated with six-to-seven-digit
salaries by commercial clubs, shed tears when winning (or losing) major matches
in the FIFA World Cup.

For the duration of these apex sporting events, the world is, quite literally,
watching; cumulatively, the viewership for any given Olympics or World Cup
in recent years exceeds two-thirds of the global population. During the 2016 Rio
Olympics, there were more than 7.2 billion views of related content on social
media platforms.”” From a gathering of just 241 participants representing
fourteen nations in 1896, the Olympic Games have constantly grown in scale. In
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2008, for example, more than 10,500 competitors represented 205 countries in
the Beijing Summer Olympics. These record numbers were either replicated or
surpassed in the Rio 2016, Tokyo 2020, and Paris 2024 Games.>® For the world’s
best athletes, performance at the Olympic Games is widely regarded as the
“ultimate aim and aspiration.”>® As one long-distance runner aptly put it, a world
record set today “can be broken tomorrow, but an Olympic Medal is forever.”®

With participants from every country, “there is no event in the world,
compressed in less than three weeks, attracting so much interest” and intensity.®!
Acquiring unmatched stature and global reach, the modern Olympic Games (“the
Games”) are filled with iconic moments, drama, and celebration of extraordinary
athletic achievement, featuring the best of the best. The Games were revived in
the late nineteenth century and remain steeped in the air of internationalism of
the time, with its stated goal of transcending political and social divisions by
promoting peaceful sporting competition among participants representing their
respective nations. Carrying this tradition forward to the twentieth and twenty-
first centuries, the Games are still envisaged as having the “unique power to
bring people together . . . [giving] us hope that a better world is possible, because
they set an example of peaceful global interaction.”®? The “creation story” of the
modern Games blends elements of history and myth from ancient Greece, the
glorification of victorious athletes, and the observance of an Olympic Truce
(ekécheiria, or “laying down of arms”).

The Games are also mega-events of immense financial stakes and carry
unparalleled global recognition. With their quadrennial schedule building
anticipation and a sense of rarity and prestige, the Games have become an
enterprise worth billions of dollars, with extensive corporate sponsorship,
broadcasting rights, and mass global media attention that is second to none. The
Games dominate news headlines, the host city attracts tremendous attention, and
enthusiastic fans are seen everywhere displaying their countries’ colors and
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traditions. For dreamers (think of Pierre de Coubertin’s Ode au Sport or John
Lennon’s /magine), it is in this festive and diverse fashion that the world lives as
one for the duration of the Olympics.

This feat does not, however, rely upon a world without borders. In fact, the
reverse is true. The very organization of the Games pivots around the gathering
of national teams, which is not surprising given that the revival of the modern
Games occurred in the late nineteenth-century: a time of heightened and
romantic nationalism. The Olympics provided a collaborative opportunity for
countries to compete peacefully on the sporting field, as opposed to the violence
and mayhem of the battlefield. Even today, the Olympics reflect an international
landscape that is rooted in the Westphalian image of an international legal system
that identifies States as primary actors, each exercising authority over a given
territory and people.

The basic requirement pertaining to the nationality of the players as it
relates to eligibility to participate in the Olympic Games is spelled out in Rule
41 of the Olympic Charter, which states: “Any competitor in the Olympic Games
must be a national of the country of the NOC [(National Olympic Committee)]
which is entering such competitor.” In setting the rules governing eligibility for
participation, the Olympic Charter only determines whether player X can
participate in the Games on behalf of country Y. It has no bearing on how
Member States use their exclusive control over expedited assignment of
citizenship at the national level.** This leeway permits countries to tender
opportunistic nationality grants if they so wish. The quest to strengthen the
national team and make strides on the international stage can then take a turn
toward ruthless recruitment. It entails not only treating the naturalization process
as a mere formality but also commodifying it, quite literally, by providing cash
incentives to the players whom the “poaching” nation desires, as seen in the
example of Saif Saaeed Shaheen.

If disputes arise regarding the athlete’s eligibility to participate in the
Olympic Games, they are submitted to CAS, which has an ad hoc division
operating on location in every host city for the duration of the Games. Similarly,
CAS has “traveling adjudicators” present at the FIFA World Cup.® The
prohibition on representing another nation in the same competition in which one
played for another team has the advantage of preventing the most outrageous
scenarios of nation-hopping; clearly, you cannot change citizenship during the
Olympics and continue to compete. However, if the recruited athlete has not yet
represented her home country at an official event, then a country engaging in
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opportunistic nationality transfers can potentially benefit immediately from
“plug in and play” services, assuming the athlete meets the respective Olympic
qualifications, even if the athlete has never set foot in the recruiting country prior
to wearing its jersey.

ITI. THE INTRODUCTION OF “SPORTING NATIONALITY”

Necessity is the mother of invention, as the proverb goes. Initially, in the
early-2000s, only a handful of leading international sports associations (notably,
FIFA), started to react to the instrumentalization of nationality transfers. Such
opportunistic behavior not only raised the ire of transnational sporting
associations (the vertical dimension) but also led to “complaints of poaching” by
different national associations (the horizontal dimension).%¢

Things came to a boiling point when several nations feistily attempted to
naturalize Brazilian players “without having a clear connection to the country
involved” to strengthen their squads ahead of qualifiers for the 2006 FIFA World
Cup. FIFA responded by putting a break on such transfers by amending, with
immediate effect, its eligibility rules. It was here that the seeds of a new structure
were planted: drawing a distinction between “legal nationality” (bestowed
exclusively by States based on their sovereign prerogative to determine
citizenship grants) and “sporting nationality” (governed by transnational
sporting associations eligibility rules determining who may represent a given
nation in respect of lex sportiva principles of fairness and integrity in
international competition).®’

The Olympic Movement also faced pressures to address the brazen
recruitment of passport players. However, it was not until the 2012 London
Olympic Games, and even more so after the 2016 Rio Games, that the various
IFs turned to lex sportiva, a transnational legal framework which achieved the
unlikely feat of taming the utmost expression of “what makes a State a State,”
namely, exclusive control over membership boundaries.®® As we show in the
following pages, international sports governing bodies deployed a complex web
of rules, regulations and disciplinary functions emanating from their position as
the worldwide governing bodies of these sports to advance lex sportiva principles
of fair play to overcome the otherwise near-absolute authority of States to turn
citizenship grants into recruitment tools in their pursuit of sports glory.

In attempting to regulate a budding nationality transfer market, these
associations faced an embedded constraint: as already mentioned, historically,
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and with few exceptions, the prerogative of States over the granting of
citizenship is well-established, deeply entrenched, and practically unalterable.
The transnational nexus of sports governing bodies effectively lacked the means
to prevent countries from granting fast-tracked passports and citizenship papers
to elite athletes at their discretion or will. What the governing sports bodies could
do, however, was exercise their rule-making authority to stipulate baseline
preconditions pertaining to a clear connection between the athlete and the
represented country in the eligibility criteria for participation in international
sporting events, which even the most egregious behavior by recruiting nations
cannot override.

And so, they did. A wide range of transnational sport governing bodies,
from FIFA (football), World Athletics (track and field, formerly IAAF) and
FIBA (basketball), to World Aquatics (formerly FINA), the International Cricket
Council (ICC), and the International Skating Union (ISU), to mention but a few
leading examples, have introduced such eligibility criteria for international play.
While these measures vary across different IFs, they typically include a
predefined waiting time or cooling period before an athlete may represent a new
nation in a global competition, even if they already acquired the citizenship of
that nation. These measures, emanating from the “law-making” capacity of
private transnational actors, impact both States and individuals, blurring the lines
between private and public authority.®® This makes lex sportiva’s “global law
without a State” remit not only fascinating to explore but also generative and
impactful.” It provides a concrete example of what in theory appears to be an
impossibility: the ability of a network of non-state institutions to tame and
discipline the excess and greed with which States, the constitutive units of the
international system, deploy their sovereign authority to grant citizenship
opportunistically.

We now turn to discuss in some detail the measures adopted by World
Athletics, one of the most influential sport governing bodies worldwide, and
FIFA’s eligibility rules determining who may represent a qualifying nation in the
most lucrative sporting event on the globe—the FIFA World Cup. We address
each in turn.

A. World Athletics: Governing Track and Field

With some of its disciplines (think marathon, shot put, discus throw or
javelin throw) originating from the age of antiquity and the cradle of the Olympic
tradition, track and field is commonly considered one of the highlights of the

69.  On the “publicness” of such private actors, see Lo Giacco, supra note 15.
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Olympic Games, and in the eyes of many, its essence.”! The association that
governs this sport, the IAAF (or what is now known as World Athletics), was
the first international federation in the Olympic movement to react to sports
nationality transfers of the passports-for-medals type). In February 2017, less
than six months after the conclusion of the Rio Olympic Games, the IAAF took
the unprecedented step of placing an immediate stop on nationality transfers as
it launched a review of its rules of eligibility. In explaining the instant freeze on
nationality transfers, IAAF president Sebastian Coe stated that “[i]t has become
abundantly clear that with regular multiple transfers of allegiance, especially
from Africa, the present rules are no longer fit for purpose.”’?

In 2018, following intense review and negotiations, the IAAF adopted a
new set of rules governing nationality transfers in athletics.”® In a nutshell, the
new rules require a minimum three-year waiting period before an athlete may
transfer to represent another member federation country, as well as proof that
those receiving countries are offering full citizenship and associated rights.”
(The latter provision was introduced in response to concerns that players
received pseudo-citizenship by talent-hunting nations, meaning that the athletes
did not gain the full rights and protections of that new citizenship while running
the risk of losing citizenship in their original home country, leaving these players
in an unpredictable and precarious situation.) The new nationality transfer rules
also offer added measures to protect younger athletes, especially those hailing
from poorer countries in the Global South, to address concerns of heightened
vulnerability in exposure to cash incentives offered as part of the passports-for-
medals exchange.

Such a transactional approach was not merely hypothetical in the years
before the IAAF intervened by regulation. Examples abound. Consider Maryam
Yusuf Jamal (born in Ethiopia as Zenebech Tola)—a world-class middle-
distance runner—who adopted a new sport nationality in 2005.7> Having fallen
into dispute with Ethiopia’s athletics federation, and residing temporarily in
Switzerland, she reportedly sought asylum in several countries including
Canada, France, and the United States. Sensing an opportunity, the Bahraini
authorities turned to Jamal, offering her citizenship. This proved an incredible
sports investment. From 2006 to 2014, Jamal went on to win five Asian
championships (three in the 1500-meter, one in the 800-meter, and one in the
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5000-meter), two world championships (Osaka 2007, Berlin 2009) in the 1500-
meter, and a gold (originally bronze, but later upgraded after doping violation of
those ahead of her) in the 1500-meter women’s race in the 2012 Summer
Olympics in London.”® With her win, Jamal became the first Bahraini athlete to
win an Olympic medal, and the first woman to win an Olympic medal for a Gulf
State.”’

Encouraged by Jamal’s sporting recruitment success, the Bahrain
delegation to the 2016 summer Olympic Games in Rio de Janeiro included thirty-
five athletes, of whom no less than twenty were transferred nationality athletes
with the vast majority from African countries.”® It was by far Bahrain’s largest
ever delegation sent to the Olympics; the largest delegation Bahrain ever sent to
the Olympics since its debut in 1984 included twelve athletes.”® Bahrain won
multiple medals (one gold, one silver) in Rio—by far the country’s most
successful outcome in Olympic history.®” The country’s silver medal was won
by Kenyan-born marathon runner Eunice Kirwa, who switched her sports
allegiance to Bahrain in 2013.3! The Bahraini gold medal was won by Kenyan-
born Ruth Jebet in the women’s 3000-meter steeplechase. Jebet transferred her
sports allegiance to Bahrain in 2013, soon after she turned sixteen.%?

Similarly, the seeds of Bahrain’s two Olympic medals (one gold, one silver)
in track and field a decade later at the Paris 2024 Olympic Games were also
planted during that time. Salwa Eid Naser—silver medalist in the 400-meter in
Paris—was born as Ebelechukwu Agbapuonwu in Onitsha, Nigeria in 1998, and
switched allegiance to Bahrain at age sixteen, converted to Islam, and changed
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NEWS (Dec. 13, 2021), https://www.gdnonline.com/Details/1016734/Golden-girl-at-last.

78.  From 2009 to 2017, Bahrain attracted 50 athletes from other countries, 46 of whom were
nationals of African countries, most notably Kenya and Ethiopia.

79. Aidan Payne, Record Number of Bahrain Athletes at Olympics, THE DAILY TRIBUNE —
NEWS OF BAHRAIN (Aug. 2, 2016), https://www.newsofbahrain.com/bahrain/23716.html.

80. Rio 2016 Medal Table, OLYMPICS, https:/www.olympics.com/en/olympic-games/rio-
2016/medals.

81.  Eunice Jepkiru Kirwa, OLYMPICS, https://www.olympics.com/en/athletes/eunice-jepkirui-
kirwa/.

82. Idris Muktar & Bryony Jones, Ruth Jebet: The steeplechaser trading countries to pursue
Olympic gold, CNN (Aug. 19, 2016), https://edition.cnn.com/2016/08/19/sport/ruth-jebet-bahrain-
kenya-olympics/. For an overview of Jebet’s outstanding achievements, see Ruth Jebet, WORLD
ATHLETICS, https://worldathletics.org/athletes/bahrain/ruth-jebet-14588310. (She was the only teen
athlete recruited by Bahrain.) Other notable Bahraini athletes competing in the Rio 2016 Olympics were
men’s 400-meter runners Abubakar Abbas (born in Nigeria in 1996; transferred his sports allegiance to
Bahrain less thana month after his 16 birthday) and long-distance runners and London 2012
Olympians Mimi Belete and Shitaye Eshete (both born Ethiopia); see also Abbas Akubar, WORLD
ATHLETICS, https://worldathletics.org/athletes/bahrain/abbas-abubakar-abbas-14581977; Mimi Belete,
WORLD ATHLETICS, https://worldathletics.org/athletes/bahrain/mimi-belete-14270503; Shitaye Eshete,
WORLD ATHLETICS, https://worldathletics.org/athletes/bahrain/shitaye-eshete-14383158.
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her name.®3 Winfred Yavi—winner of the 3000-meter steeplechase in the 2023
World Championship and in the 2024 Paris Olympics—was even younger than
Naser. Born in 1999, Yavi was merely fifteen years of age when she transferred
her sporting nationality to Bahrain from Kenya.’* Today, the revamped
eligibility rules hold that no athlete can transfer before the age of twenty or
transfer more than once.®

At the core of the new regulations concerning nationality transfers is
provision 3.1.2 of World Athletics Regulations on Eligibility to Represent a
Member in National Representative Competitions (effective November 2019).86
It outlines that any athlete may represent another member with the approval of
World Athletics, conditioned on (a) the athlete waiting three years before
approval, (b) the athlete demonstrating that at the end of the waiting period they
(1) will be over the age of twenty; (ii) will be a citizen of the State to which they
are transferring their allegiance; and (iii) will have a genuine, close, credible and
established link to that State.®”

In 2022, World Athletics further updated its rules concerning nationality
transfers.®® The essence of the updates is encapsulated in provision 4.4.2 of the
World Athletics Eligibility Rules (effective March 25, 2022), which recounts the
situations described above, while adding a new provision:

4.5 As a general rule, an Athlete will only be permitted to transfer
allegiance in accordance with Rule 4.4.2 once. In exceptional
circumstances, World Athletics may permit the Athlete to transfer
allegiance a second time, but only back to the original Member.%’

83. Thesiulo Grace, Ebele Agbapuonwu Becomes Sablwa Naser — Nigerian Athletes Dump
Nigeria In Droves, DAILY TIMES NIGERIA (Aug. 11, 2017), https://dailytimesng.com/ebele-
agbapuonwu-becomes-salwa-naser-nigerian-athletes-dump-nigeria-droves/.

84.  World Athletics, ELIGIBILITY — TRANSFER of ALLEGIANCE (Transfers that have taken
place from 25 April to 29 June 2016),
https://worldathletics.org/download/download?filename=6ccc3b93-7b2e-42b7-9aae-
054d5a4b2b2d.pdf&urlslug=Transfers%200f%20allegiance%20-%20News%20174
[https://perma.cc/U3Q2-LAJ9].

85.  World Athletics, Transfer of Allegiance Regulations (Approved by Council on 13 July 2022,
effective from Aug. 15, 2022), WORLD ATHLETICS,
https://www.worldathletics.org/download/download?filename=e8d887de-8a07-4¢7b-92b2-
1604209413 pdf&urlslug=C3.4%20-%20Transfer%200f%20Allegiance%20Regulations.

86. World Athletics, Regulations on Eligibility to Represent a Member in National
Representative  Competitions (in  force from Nov. 1, 2019), WORLD ATHLETICS,
https://worldathletics.org/download/download?filename=a4d490a8-dc39-457b-873c-
¢4343bb17d88.pdf&urlslug=C3.4%20-
%?20Regulations%200n%20Eligibility%20to%20Represent%20a%20Member%20in%20National %2
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87. Id
88.  See Transfer of Allegiance Regulations, supra note 85.
89.  Eligibility Rules, WORLD ATHLETICS,

https://worldathletics.org/download/download?filename=0d3c620f-a3d0-4412-a69b-
0513£10e497b.pdf&urlslug=C3.3%20-%20Eligibility%20Rules [https://perma.cc/L8Q7-P6HB].
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In maintaining some discretion over the process, the 2022 rules further
establish in provision 4.6, that World Athletics’ Nationality Review Panel “shall
have discretion to waive or vary any of the requirements of Rule 4 in
circumstances that are deemed exceptional and in accordance with the
Regulations on Eligibility to Represent a Member in National Representative
Competition.”® For the avoidance of doubt, Members may not agree between
themselves on any waiver or variation of any of the requirements set out in these
Rules (e.g., a shortening of the waiting period) in a particular case.”!

To address potential regulatory loopholes, World Athletics went further to
impose additional rules on representation eligibility of athletes who have never
competed for a member confederation. In such a scenario:

4.2 An Athlete who has never competed on behalf of a Country or
Territory in a National Representative Competition or in any Other
Relevant Competition shall be eligible to represent a Member in a
National Representative Competition if they are a Citizen of the Country
or Territory that the Member represents by virtue of:
4.2.1 having been born, or having a parent or grandparent who was born,
in the Country or Territory (as applicable); or
4.2.2 having Resided in the Country or Territory (as applicable) for at
least three years; or
4.2.3 they have been granted refugee status or asylum status and
permission to Reside in the Country of the Member (or in the parent
Country of the Territory of the Member, where applicable); or
4.2.4 marriage, or residence for a period less than three years, or any
other means of naturalization not otherwise set out in Rule 4.2, but only
in these specific circumstances if the approval of World Athletics is
granted, which approval shall be conditional upon:
a. the Athlete observing a waiting period of three years from the
date that the application for approval is made to World Athletics
(during which period the Athlete must not represent any Member in
National Representative Competition or compete in any Other
Relevant Competition); and
b. the Athlete demonstrating that they have a genuine, close,
credible and established link to that Country or Territory (as
applicable) and/or will have such a link by the end of the waiting
period.??

World Athletics’ clarification and tightening of the rules governing
nationality transfers was quickly followed by other leading transnational sport
governing bodies. World Aquatics (formerly FINA)—the governing body for
aquatics sports such as swimming, water polo, diving and artistic swimming—

90. .
91. .
92. I
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addressed the challenge of sporting nationality change in several stages,
beginning in 2017. The most recent step in March 2023 introduced a new
regulatory matrix for such transfers. Importantly, it warranted (Article 3.3) that
if an athlete wishes to change their sporting nationality, they must wait three
years, be a citizen of their new sports country, and have uninterrupted residence
in the new sports country for at least three years and demonstrate a “close and
established link.”* Other federations, including the International Basketball
Federation (FIBA), International Volleyball Federation (Fédération
Internationale de Volleyball, FIVB), and World Rugby, among others, also
introduced their variations of sporting-nationality eligibility requirements.*

B. FIFA: Regulating Nationality Transfers in Football

While athletics and swimming are certainly two of the most widely
followed Olympic sports, nothing compares to the global popularity of football.
Dubbed “the beautiful game,” it has an estimated 250 million players active in
over 200 countries and territories worldwide.”> The FIFA World Cup is the most
widely watched sporting event internationally; well over 1.5 billion people tuned
in for the 2022 World Cup Final between Argentina and France, featuring some
of the game’s greatest players of all time.’® In many countries, national team
games are considered national events, closely followed by fans, broadcast live
throughout the country, and extensively analyzed in the media in the days leading
to and following games.

With such wide popularity, it is little wonder that FIFA—the apex
governing body of football—was the first international sports governing body to
pay considerable attention to the evolving sporting nationality transfer market.
An early yet consequential move in that direction took place in January 2004,
when FIFA introduced a set of new rules adopted at a 2003 FIFA Extraordinary
Congress and later amended by FIFA’s Circular Letter No. 901, which took

93.  Competition Regulations, art. 3.3, “Change of Sport Nationality”, WORLD AQUATICS,
https://resources.fina.org/fina/document/2023/07/12/9b4c64b2-c475-4180-abc9-
86dd1ca85aa5/WORLD AQUATICS COMPETITION REGULATIONS.pdf; see also art. 3.3.2
(stating special rules apply if the switch occurs after an athlete has only represented their previous sport
country in “age categories” (e.g., U18 or U20)).

94.  FIBA, Internal Regulations — Players and Officials — Book 3, at 5-21 (In Force as of Apr.
30, 2023); Sports  Regulations, at 1-2 (2024), FIVB, https:/www.fivb.com/wp-
content/uploads/2024/03/FIVB-Sports-Regulations-2024 clean_website 31052024.pdf; Regulation 8,
Eligibility ~ to  Play  for  National  Representative  Teams, WORLD  RUGBY,
https://www.world.rugby/organisation/governance/regulations/reg-
8#REGULATIONS.ELIGIBILITY TOPLAYFORNATIONALREPRESENTATIVETEAMS.

95. 4 Truly Global Sport, THE UNIVERSITY OF CHICAGO,
https://collegeadmissions.uchicago.edu/uncommon-blog/truly-global-sport.

96. In numbers: FIFA World Cup Qatar 2022™, INSIDEFIFA,
https://inside.fifa.com/en/tournament-organisation/world-cup-2022-in-numbers (last visited Oct. 8,
2025).
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immediate effect in March 2004.°” Additional rules were introduced and refined
between 2004 and 2008. The eligibility regulations were again overhauled in
2020, to consolidate the regulatory framework and incorporate feedback to
practices that had developed over more than twenty years of the FIFA Tribunal
and CAS jurisprudence.”®

Like the IOC, FIFA was also established as a private association under
Swiss law. Although the association’s incorporation documents included the
authority to organize an international championship, it took FIFA several
decades to establish the World Cup as the showcase of football’s best stars.
During that early period, players were allowed to easily move from one national
team to another. In 1962, FIFA put an end to this practice by establishing rules
that held that a player must hold the nationality of the country they represented
in the World Cup.” In addition, FIFA established that once a player has been
fielded on one national team in an official competitive tournament, the player is
ineligible to represent another nation.'% In the spirit of the times in which these
regulations were introduced—namely, the great wave of decolonization in Africa
and Asia—FIFA’s rules clarified that if a player’s nationality changes because
of independence, cession, or partition, a waiver will apply to the general rule
against representing another association.!?! As the rules evolved, they addressed
new situations. While the basic principle remained consistent: “no nationality,
no eligibility,” a myriad of circumstances are now covered by the rules,
distinguishing between situations where a player has already played on a national
team, the age they moved to another country, whether the player already holds
dual nationality, or has not yet acquired a new nationality. With the tremendous
heft of resources now invested in achieving sports excellence and glory in terms
of enhancing a country’s global reputation and prestige, national football
associations have grown exceptionally sophisticated in their search for loopholes
in FIFA’s regulations that would still allow them to offer speedy naturalization
to a talented striker or a maverick goalkeeper to bolster its squad. This, in turn,
has led to several rounds of updates to the eligibility rules.

In the early 2000s, as viewership of FIFA-organized tournaments
ballooned, countries with aspirations to make a name for themselves through
sporting success on the global stage went on a shopping spree. This was coupled
with the willingness of legendary powerhouse football nations, especially Brazil,
to “sell arguably its greatest export—talented footballers—to every corner of the

97.  FIFA, Commentary on the Rules Governing Eligibility Representative Teams (Jan. 2021ed.)
4, https://digitalhub.fifa.com/m/ccab990abf45fcf6/original/ro8mje8vw9I8yp3rvibmi-pdf.
98. M.
99.  Gijsbert Oonk, Who May Represent the Country? Football, Citizenship, Migration, and
National Identity at the FIFA World Cup, 37:11 INT’L J. HIST. SPORT 1046, 1050 (2020).
100. Id.
101.  /d. at 1051.
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world.”!92 The concern flagged by FIFA at the time was that a growing trend
would emerge of accelerated naturalization of Brazilian-born players who were
“being imported with the specific purpose of strengthening national teams in
events like World Cup or continental competition qualifiers.”!%* These concerns
materialized in the lead-up to the qualifying competition for the 2006 World Cup
when top Brazilian players were offered millions of dollars to transfer their
allegiance, leading commentators to outcry the “trade in mercenary stars.”!%4
FIFA responded swiftly by convening its Emergency Committee after it became
patently clear that, in the words of the Court of Arbitration of Sports, the regime
in place “proved to be inadequate as associations could easily circumvent it by
naturali[z]ing talented foreign players in order to allow them to be selected for
their national teams, resulting in unfair competition between associations in
respect of international matches.”!% As a result, a rule change took immediate
effect, after FIFA officials acknowledged that the eligibility provisions
“appeared not to be operating satisfactorily as some players and associations
tried to exploit to the advantage the apparent latitude” of the then-existing
rules.!%

Given the deep-seated link between control over membership boundaries
and sovereignty, FIFA had no authority to “interfere with the decisions taken by
any country in the question of granting passports.”'” However, as the world
governing body for the sport, this powerful (and in certain instances, outright
corrupt) transnational actor deployed its capacity and rule-making authority to
articulate a mandatory set of norms for an international public when it came to
setting across-the-board rules for nationality transfers, rules that apply to all
FIFA member associations—a community of “sovereign sporting states” that
exceeds the number of Member States in the United Nations.!'*® This could be
achieved by declaring that “[n]aturalization that allows players with no obvious

102.  Courtney D. Hall, Fishing for All-Stars in a Time of Global Free Agency: Understanding
FIFA Eligibility Rules and the Impact on the U.S. Men's National Team, 23 MARQ. SPORTS L.J. 191,
195 (2012) (quoting James Montague, The Football ‘Invaders from Brazil’, CNN.COM/WORLD
SPORT (Jan. 19, 2009),
http://edition.cnn.com/2009/SPORT/football/01/19/football.nation/index.html#soundoff.

103. Blatter ~ Blasts  ‘Brazilian  Invasion’, AL JAZEERA  (Nov. 25, 2007),
https://www.aljazeera.com/sports/2007/11/25/blatter-blasts-brazilian-invasion. See also FIFA, Circular
No. 901 (Mar. 19, 2004),
https://digitalhub.fifa.com/m/1ee8fb5d562{361/original/qrxnpqjqpwhstlb6zlmh-pdf.pdf (stating that
“a number of Brazilian players currently playing for the German Bundesliga apparently intended to
assume a new nationality . . . in order to be eligible to play for the respective Association. This led the
FIFA President to ask the FIFA Emergency Committee to examine the facts of the matter”).

104. FIFA  Halt Trade in  Mercenary  Stars, CNN (Mar. 17,  2004),
https://www.cnn.com/2004/SPOR T/football/03/17/fifa.eligibility/.

105.  Irish Football Ass’n v. Football Ass’n of Ir., supra note 28, para. 40.

106. CNN, supra note 102.

107.  Irish Football Ass’n v. Football Ass’n of Ir., supra note 28, para. 32.

108.  The term international public is usually employed in the context of public international law,
not transnational law. See Samantha Besson, The International Public: A Farewell to Functions in
International Law, 115 AM. J. INT’LL. UNBOUND 307 (2021).
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connection to the new country to play for that country’s national teams is nof the
aim and object of the [FIFA] statues,” statutes that every football national
association must accede to if it wishes to maintain standing and participation in
FIFA-governed events.!?

Instead of contesting the sovereignty of States to manipulate their
citizenship and naturalization processes—behavior amounting to gaining an
unfair advantage—FIFA amended its eligibility regulations, which operate at the
transnational level within the private law realm and thus do not formally conflict
or compete with the public authority of States to issue passports. While carefully
proclaiming adherence to a meticulous divide of competencies between the
national and transnational, private and public, as recent debates highlighting the
intermeshing and coalescing of these dimensions of global regulation would
have it, this regulation is a classic instance of “the private goes public.”''® The
private actor, FIFA, took it upon itself to create an actionable public response to
an intensified global race for talent which had seen “countries become even more
willing to use their wealth and [control over citizenship grants] as a bargaining
tool to attract better players . . . [in order] to earn international acclaim through
sporting success.”!!!

The main change adopted in 2004 was to clarify that players who assumed
a new nationality must show a “clear connection”—established by birth,
ancestral ties, or naturalization—to the new country they wished to represent.'!?
To avert a scenario whereby States used their exclusive authority to issue
passports “without any impediment” simply in order for the recruited player to
be able to play for a new national team, the eligibility rules stipulate that the
player must have resided in the new country of citizenship for at least two
years.!!3 The latter is a requirement of FIFA’s “sporting nationality,” which
applies regardless of whether the country issuing the player’s “legal nationality”
decides to waive such residence requirements. !

Remarkably, then, it was FIFA—a private entity constituted as an
international association, incorporated as such by the Swiss Civil Code—that
was keenly interested in preserving the integrity of the nationality transfer

109. FIFA’s statutes specify among its objectives a commitment to “promot[ing] integrity, ethics
and fair play.” See FIFA Statues, art. 2(g) (May 2022 ed.). The principle of fair play has been repeatedly
reiterated through CAS decisions as a core principle of sports law.

110.  See Lo Giacco, supra note 15, at 279.

111.  Hall, supra note 102, at 205.

112.  FIFA, Circular No. 901, (Mar. 19, 2004),
https://digitalhub.fifa.com/m/1ee8fb5d562{361/original/qrxnpqjqpwhstlb6zlmh-pdf. pdf.

113.  Id. The term “without any impediment” is drawn from IAF v. FAIL, supra note 28. The
residency requirement for players who did not yet assume a new nationality was extended from two to
five years in 2008 at FIFA’s Congress.

114. FIFA, Commentary on the Rules Governing Eligibility Representative Teams, supra note
97,at3-4.
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system.'!® Precisely because national football associations are the foundational
“constituent units” of FIFA’s international competitions, FIFA qua international
sports association has an interest in preserving the “Westphalian” State-centered
order and the basic logic upon which its lucrative competitions are based.!''®
Without competition between nation-states and the patriotic feelings, national
following, and symbolic bragging rights for the winning nations it generates,
much of the appeal of FIFA’s main competitions—chief among them the FIFA
World Cup—is lost. And so, rather counter-intuitively, a key guardian of
maintaining a “clear connection” between a player and the State they represent
(a connection that recruiting nations themselves were willing to forego when it
came to desired footballers seen as “assets”) is a private, non-state global entity.

While it tightened its rules surrounding nationality transfer, FIFA’s
overhaul of the rules introduced another amendment to the eligibility criteria
relaxing the rule that impacted players under the age of twenty-one. The previous
rule was seen as too restrictive because it penalized talented young players who
may have been “caught” in the jurisdiction of one national team if they were
called to play in an official game at the age of fifteeen or sixteen, but were never
called again.!'” Under the old rules, being fielded in an official match, even just
for a few short minutes of play, meant those players were forever “tied” to that
national team based on a single appearance and thus barred from representing
any other team. The rule change in 2004, further updated in 2021, now permits
a player to represent one country at youth international level and another at senior
international level, provided that the player has not played at the senior national
team level, applied for a sport nationality transfer no later than twenty-one years
of age, and already had such nationalities “at the time of his first full or partial
appearance in an international match in an official competition of any other
category.”!'® In other words, a player must have held the second nationality at
the time they appeared for the first time for the “original” nationality team.

The rule change ended up helping emigration countries that sought to
rekindle connections with their diasporic communities. Indeed, the 2004 change
of eligibility rules was in direct response to a petition by Algeria (tacitly
supported by football association of other former French, Spanish, and
Portuguese colonies in Africa), claiming that it was unjust for FIFA to allow

115.  FIFA Statutes, Article 1 (May 2022 version), states that: “The Fédération Internationale de
Football Association (FIFA) is an association registered in the Commercial Register of the Canton of
Zurich in accordance with art. 60 ff. of the Swiss Civil Code.”

116. FIFA, like the IOC, has more members than the United Nations. FIFA’s wide tent includes
member associations not formally recognized as States and exceptions for subnational entities have been
made to the one-association-per-country rule (e.g., enabling separate English, Irish, Scottish, and Welsh
associations). For a fascinating account of the definition of “statehood” by international sporting bodies,
see Ryan Gauthier, Statehood and the Olympic Games, 144 AM. J. INT’L L. UNBOUND 380 (2020).

117. FIFA Statutes, Regulations Governing the Application of the Statutes, Part VII, art. 15(3)
(revised on Oct. 19, 2003; came into effect on Jan. 1, 2004).

118. FIFA Statutes, Regulations Governing the Application of the Statutes, Part VII, art. 15(3)(a)
(revised on Oct. 19, 2003; came into effect on Jan. 1, 2004).
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players of Algerian descent (or by extension other African nation descent) whose
families relocated to France to play for France while disallowing them to
represent their hitherto colonized nation, even if they only played for France at
the youth level. FIFA agreed.!"” The first player to have benefited from this rule
change was Antar Yahia, a French-born player of Algerian descent.'? Yahia
played a handful of times for France’s U16 and U18 teams. Following FIFA’s
new eligibility rule of January 1, 2004, Yahia moved to play for Algeria’s
national team, which he wound up representing in over fifty international games
until his retirement in 2012. Notably, in 2009, Yahia scored the only goal in the
Algeria vs. Egypt regional qualification match that sent Algeria to their first
World Cup appearance since 1986.!%!

More generally, the 2004 eligibility rule change with regards to under-
twenty-one players holding dual nationality, complemented by more recent
changes along the same lines, has bolstered the ability of formerly colonized
countries (predominantly in Africa, and to a lesser degree in Asia and in the
Caribbean) to feature players with ancestral ties to these countries who were born
or raised in richer Global North countries. Merely a decade after that rule change,
all squads at the 2015 Africa Cup of Nations, except for only South Africa and
Zambia, included players born or raised in Europe. Sixteen out of twenty-three
Algerian players were born in France, while hosts Equatorial Guinea had
fourteen players who were born in Spain.'?> As we shall see later, this trend has
further intensified over the last few years.

While the “tightening” and “lightening” regulations discussed above
certainly helped tame the all-out commodification of sporting nationality
transfers in football, certain national associations found creative ways to bypass
the regulations. As a result, FIFA had to further change its eligibility rules to
address the phenomenon we identify here as opportunistic nationality transfers.
Following multistakeholder deliberations in 2019, FIFA introduced in 2020 an
extensive new set of regulations branded as a “wholesale moderni[z]ation” of the
eligibility rules.'?* On the tightening theme, one of the most significant elements
of this overhaul was the addition of a provision to protect players under the age
of eighteen, holding that if the player moved to the target country between the
ages of ten and eighteen, they must demonstrate that this move was not for the
purpose of playing for the country’s teams. This change was introduced to

119. Mark Gleeson, French-born Algerian makes history, BBC SPORT, (Jan. 3, 2004),
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(Jan. 2021 ed.), at 4.
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address the very real concern that certain national associations were trying to
“outsmart” FIFA’s eligibility regulations by moving to recruit even younger
talent. Any such eligibility determination must now be referred to the Football
Tribunal.

On the lightening prong, while warranting that a player may only request a
change of association once,'>* FIFA pre-2020 regulations still left many younger
players stranded due to the single appearance in an official match rule, even after
it was relaxed in the 2004 rules.'?> The new rules now grant greater mobility to
players, though nationality transfers are still carefully monitored to avoid their
instrumental use by competing nations. The new rules hold that if a player was
fielded for three or fewer matches (rather than merely a single appearance) at the
senior national team before the age of twenty-one, and when they were first
fielded for the original country they already held the nationality of the target
country, then once three years have passed since their last senior national team
international match for the original country, they become eligible to transfer their
nationality to the new football association.!?

The new FIFA regulations have had an immediate effect, significantly
benefitting Global South countries of emigration whose “sons and daughters”
emigrated to richer countries in the Global North, while their progeny is actively
reversing these migratory trends by reclaiming the legal and sporting nationality
of their predecessors’ home countries.!?” A couple of illustrative examples may
help the reader appreciate the full scope of that effect.

Munir El Haddadi was born in 1995 in Spain.'?® Born to a Moroccan father
and a Spanish mother, he was eligible to represent either nation
internationally.'?® In September 2014, he recorded his first appearance in Spain’s
senior national team, coming in as a substitute for the final thirteen minutes of a
UEFA Euro 2016 qualifier 5:1 victory against Macedonia.'*® In an interview

124.  FIFA Statutes, Regulations Governing the Application of the Statutes, Part VII, art. 15(3)(b)
(revised on Oct. 19, 2003; came into effect on Jan. 1, 2004).

125.  There is also a specific exception outlined in FIFA Statutes, Article 9, section 5, where a
player who was granted a change to the target country can change back to the original country if they
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Governing Eligibility to Play for Representative Teams (Jan. 2021 ed.), at 32.

126.  Id. art. 92)(c), at 31.
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The Construction of Citizenship in an Emigration Context, 81 NYU L. REV. 11 (2016). FIFA rules
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country’s soil, leading to calls, justified in our opinion, for narrowing the scope of eligibility for such
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after the match, he said he never considered playing for Morocco.'3! However,
following that debut, El Haddadi was not called back up to Spain’s senior team.
In September 2016, when he was slightly older than twenty-one, he recorded an
appearance for Spain’s U21 team (all those born in 1995, whether younger or
older than twenty-one, were eligible to play).!3? In 2017, El Haddadi and the
Moroccan Football Federation filed a request with FIFA to switch his sports
nationality to Morocco. As the pertinent FIFA regulations at that time did not
allow such transfer for players who had already represented that original sports
country, his request was denied and confirmed on appeal.'3* With that decision,
El Haddadi’s quest to represent Morocco in the 2018 FIFA World Cup was
denied due to the thirteen minutes he played as a substitute at the young age of
eighteen.

However, as indicated above, in 2020, the pertinent FIFA regulations were
changed. Importantly, the bar for nationality transfer eligibility was now reset at
a maximum of three games for the senior national team before the age of twenty-
one, as opposed to the previous criterion of one. El Haddadi and the Moroccan
Football Association renewed the quest for nationality transfer under these new
regulations. In October 2020, FIFA accepted the clearance on those grounds, but
El Haddadi’s request was still denied, this time because of his 2016 appearance
at Spain’s U21 team after turning 21.'3* Following another rule change in
January 2021, which classified appearances in a U21 national team as not
violating the twenty-one years of age threshold even if the player was nominally
over twenty-one at the time of their appearance, Munir El Haddadi was finally
cleared to play for Morocco.!*> He made his debut in Morocco’s national team
in March 2021, seven years after his single, thirteen-minute appearance on
Spain’s senior national team.!3¢
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The El Haddadi saga and 2020 FIFA sports nationality regulatory changes
have had immediate consequences on international sport. In addition to
providing a more just regulatory matrix for governing changes to sporting
nationality, they have also had considerable effect on facilitating the move of
players from richer football nations in Europe to poorer, and in the majority of
cases, formerly colonized, countries. Notable examples include Hélder Costa
(moved from representing Portugal to representing Angola), Denis Odoi (from
Belgium to Ghana), Joris Kayembe (Belgium to DR Congo), Ifiaki Williams
(Spain to Ghana), Vurnon Anita (from the Netherlands to Curacao), and Brahim
Diaz (from Spain to Morocco), to name but a few. In the 2022 FIFA World Cup
in Qatar (ironically, one of the main driving forces behind the exploitative trend
of opportunistic nationality transfers discussed earlier), the squads of countries
such as Morocco, Senegal, and Tunisia featured multiple sporting nationality
transfer players with direct family ties to these respective countries. The trend
further widened in the 2023 Women’s World Cup, where the national teams of
countries as diverse as the Philippines, South Korea, Jamaica, and Nigeria
featured key sporting nationality players, all with substantive diasporic ties to
these respective countries.

In fact, the buzzing world of women’s football has been a main beneficiary
of the new rules. Consider the nationality transfer process of Damaris Egurrola—
a world-class female football player, currently playing for Olympic Lyon and the
Dutch national team. In contrast to Munir El Haddadi and his seven-year journey
to sports nationality transfer, Egurrola was born on the right side of the FIFA
nationality transfer regulatory tracks. Although the pertinent details are quite like
those of the El Haddadi case, the resolution timeline was very different. Egurrola
was born in 1999 in the United States to a Spanish father and a Dutch mother.!3’
As such, she was eligible to represent any of these three nations. Because her
family relocated back to Spain in 2006, she elected to play for that country at the
youth level. Having appeared multiple times in Spain’s U17 and U19 teams, in
2019, Egurrola, then aged nineteen, made her debut with Spain’s senior national
team, appearing as a substitute for the closing minutes of a 4-0 friendly win over
Cameroon.'?® In 2022, and without making any additional appearance for
Spain’s senior national team for three years, Egurrola filed for sports nationality
transfer to the Netherlands, citing her displeasure with the toxic culture of the
Spanish team that was later exposed internationally after the FIFA Women’s
World Cup in 2023.13° As Egurrola met all the new FIFA conditions for
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nationality transfer (essentially, citizenship of the target country; not featuring in
more than three appearances for the original country’s senior national team after
turning twenty-one; and having cleared a three-year “cool off” period since the
most recent appearance in the sending country’s senior national team) her request
was granted promptly.'4? In May 2022, she made her debut for the Dutch senior
national team and went on to represent the Netherlands in the World Cup
2023.""" As of mid-2025, she has appeared over forty times in the Oranje
uniform.'#?

C. Other Federations: Scaling the Impact

The International Basketball Federation (FIBA) too adjusted its eligibility
rules to meet the challenge of opportunistic nationality transfers. According to
the FIBA 2017 sporting nationality eligibility rules, national teams may only
have one player who acquired citizenship after the age of sixteen (either by
naturalization or by reclaiming eligibility to citizenship that was acquired at birth
but had to be “activated” according to the rules of legal nationality of the
respective country).'*3 This provision came into the spotlight after Utah Jazz
guard Jordan Clarkson opted to play for the Philippines in the 2023 FIBA World
Cup. Clarkson—the son of an African American father and a Filipino-American
mother—was entitled to Filipino citizenship under the Philippines Constitution
but did not acquire it until after the age of sixteen.'* Importantly, the FIBA
Secretary General has wide discretion to determine that a player falls into the
“naturalized after the age of sixteen category” in the absence of a passport issued
before the age of sixteen.!* This rule takes into consideration: (i) the number of
years the player lived in the country they are trying to play for; (ii) the number
of seasons the player participated in domestic competitions in the country they
want to play for; and (iii) “any other criteria” that establishes a “significant link”
between the player and the country they want to play for. 4 This last element of
discretion allowed FIBA to accept Clarkson’s sporting nationality transfer,
empowering the Philippines, a country with a long and fraught historical
relationship with the United States. Furthermore, according to the 2017 FIBA
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regulations, if a player has played for a country after the age of seventeen, the
FIBA Secretary General has a broad discretion in “exceptional circumstances”
to allow a player to represent their “country of origin if [the player] is ineligible
to play for such country” and it is “in the interest of the development of
basketball in [that] country” to have the player represent them.!'4” This latter
formulation practically translates into striving for a more balanced distribution
across borders of the extraordinary talent of basketball’s greatest players as the
principle guiding FIBA’s consideration in such cases.

This principle has been further bolstered in the slightly revised FIBA 2023
eligibility rules. As indicated in section 3-22 of the 2023 regulations the
Secretary General has the discretion in “exceptional circumstances” to allow a
player to represent another country if the change “is in the best interest of
basketball.”!*® The secretary general is now obliged to consider “the totality of
the circumstances” and the following factors are explicitly mentioned: (i) the
impact of the change in the development of basketball in the countries/territories
involved; (i) the level of basketball in the countries involved (i.e. how good the
respective teams are); (iii) the effect of the change in FIBA’s competitive
balance; and (iv) the circumstances of the participation of the player with the
original national team.!'%’

These new regulations have brought about a sea change in the global spread
of talent. Whereas in the not-so-distant past, FIBA events featured NBA stars
that moved from Global South countries to represent established Global North
national teams (e.g., Hakeem Olajuwan, born in Nigeria, moved to the United
States to play college basketball, acquired American citizenship and represented
the United States in the 1996 Olympics; Patrick Ewing, born in Jamaica, moved
to the United States at the age of thirteen and represented the United States at the
1984 and 1992 in the famous “Dream Team” Olympics), the trend has shifted.'>°
The aforementioned Jordan Clarkson was born in the United States but
represented the Philippines; Kyle Anderson who was born in the United States,
and at the time on the roster of the NBA’s Minnesota Timberwolves, played for
China in 2023 under his adopted Chinese name of Li Kaier; Omari Spellman,
born in the United States and naturalized in Lebanon before the 2023 World Cup;
Carlik Jones was born in the United States and played for South Sudan in the
2023 World Cup, after that country gained independence from Sudan in 2021,
making it the world’s newest sovereign State with widespread recognition.'>!
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A similar, largely de-colonizing approach with respect to sporting
nationality transfers has been adopted by World Rugby—the governing body for
rugby union. In 2021, it approved a landmark change to its eligibility rules,
allowing players to switch national teams to bolster the teams of former colonies
prior to the 2023 World Cup. Specifically, the move advantaged Pacific Island
nations with a strong rugby tradition—such as Fiji, Samoa, and Tonga—as well
as African countries such as Namibia, allowing these nations to feature players
who hold citizenship of one of these countries but who have already played for
world powerhouse teams such as New Zealand, South Africa, or England. In a
nutshell, according to regulation 8.6 of the new rules which came into effect in
January 2022, a player who has represented one national team is eligible to
represent a different country under the following conditions: (i) the player, one
of their parents, or one of their grandparents was born in the new country they
wish to represent; (ii) the player has not represented the former country in at least
three years; and (iii) World Rugby approves the change.'>? Regulation 8.7
warrants that a sporting nationality transfer is applicable even if a player has
played on an Olympic team and wishes to represent a new nation in the
Olympics, provided the conditions in 8.6 are met alongside the additional
Olympic qualification criteria. Regulation 8.8 mandates that a player may not
represent more than two nations in their lifetime.'>3

As of 2024, most transnational sports governing associations have
addressed the blatant instrumentalization of sport nationality transfers. As our
discussion of leading transnational sport associations indicates, transnational
sport associations have made concerted efforts to regulate sporting nationality
transfers in a more consistent and principled manner. These efforts commonly
include the introduction of fixed waiting periods that apply equally to all players,
an emphasis on demonstrable clear connections between athletes and their new
sporting countries, all while relaxing the hitherto strict anchoring rules
surrounding individual players’ single appearances on national teams before age
twenty-one. While far from undoing past injustices or re-juggling contemporary
power relations, the invention of sporting nationality as a tool to govern the
integrity of international competition is based on considerations of fairness and
a holistic view of global competitiveness that goes far beyond what we find in
other domains of the global race for talent. As we have shown, and will further
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elaborate in the final part of the discussion, these changes have had considerable
cumulative impacts on elite athletes sporting nationality transfers

IV. TWO INTERCONNECTED YET DISTINCT JURISDICTIONAL SPHERES:
PRIVATE AND PUBLIC

Amid the frenzy of regulatory changes by international sport associations
and their transformative effect on sporting nationality, however, a clear
distinction between the transnational and the national remains: each country
retains exclusive authority over its citizenship and naturalization regime. In other
words, while both the transnational and the statist legal orders interact and
interconnect with each other more closely than ever before, the statist order
maintains its ultimate control over “the last bastion of sovereignty”: defining the
legal boundaries of membership and belonging. This critical point—that the
transnational sport associations which exercise lex sportiva may regulate
eligibility and sporting nationality changes but cannot intervene in any aspect of
a given country’s competence in citizenship and naturalization (the assignment
of “legal nationality”)—could not have been stressed in clearer terms than in the
Byron Castillo Segura legal saga that grabbed the attention of Latin Americans
and made headlines worldwide before the 2022 FIFA World Cup.

From September 2021 to March 2022, Ecuadorian football player Castillo
Segura, played in eight qualifying matches for the Ecuador national team in the
South America preliminary competition of the FIFA World Cup.">* Ecuador
secured fourth place in that competition, and was rewarded with a precious
qualification to the World Cup through one of four South American spots. To
put that accomplishment in context, the other three qualifying South American
nations were football giants Uruguay (winners of two World Cup titles),
Argentina (winners of three World Cup titles, including in 2022, led by Lionel
Messi), and Brazil (winners of three World Cup titles and perennial international
football superpower, considered by many to be the most exciting football nation
in history).

In May 2022, mere months before the start of the World Cup, and after the
draw for the group stage had already been announced, the football associations
of Peru (having finished fifth in the South American preliminaries and qualified
to the inter-confederation playoffs, which it ultimately lost to Australia) and
Chile (having finished seventh in the regional preliminary tournament, thus
failing to qualify to the World Cup) launched an appeal to the FIFA adjudicatory
bodies.!>* The appeal claimed that Byron Castillo Segura was born in Colombia,

154.  Reuters, Ecuador keep 2022 World Cup spot but get 2026 qualifying point deduction, ESPN
(Nov. 8, 2022), https://www.espn.com/soccer/story/ /id/37633680/ecuador-keep-2022-world-cup-
spot-get-2026-qualifying-point-deduction.

155. Id.



222 BERKELEY JOURNAL OF INTERNATIONAL LAW [Vol. 43:2

that his Ecuadorian birth certificate was inauthentic and consequently, his
Ecuadorian citizenship was falsely obtained. Therefore, Peru and Chile argued,
Castillo was ineligible to play on Ecuador’s national team, despite holding an
Ecuadorian passport.!*® Since Castillo was ineligible to play for his country, the
appeal contended, results of the matches he played in should be nullified, the
games should be considered forfeited (resulting in technical wins for Ecuador’s
opponents), and Ecuador should accordingly be disqualified and replaced by
Peru in the World Cup qualifier, and by Chile as a participant in the inter-
confederation playoffs (since Chile lost to Ecuador twice during the qualification
tournament, nullification and forfeiture of those games would have resulted in
Chile end in it fourth place).'’

In June 2022, the FIFA Disciplinary Committee dismissed all charges
against the Ecuadorian Football Association, mainly due to a lack of evidence
supporting the complainants’ claim regarding the player’s allegedly falsified
birth certificate. Chile and Peru filed an appeal before FIFA’s Appeal
Committee. In a sixty-four-page decision released in September 2022, the FIFA
Appeal Committee dismissed the appeal on several grounds, chief among them
the determination, based on previous case law holding, that the onus of proof
concerning any wrong-doing in this context rested with the appellants.!>® Since
no substantial evidence was brought before the Committee to substantiate the
claim concerning Castillo’s birth certificate, the Committee rejected the
appeal.'?®

Perhaps more significantly, the Committee directly addressed the interface
of national and transnational bodies, contextualized by the relationship between
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legal and sporting nationality eligibility, drawing a (arguably overly harsh)
jurisdictional boundary between two issues: legal nationality, a pillar of States’
inherent sovereignty constituted by public law at the national level; and sporting
nationality, considered a private law matter under the jurisdiction of international
sport governing bodies. As the panel explained:
229. The Committee first wished to stress that the concept of sporting
nationality (from which . . . eligibility to play for a representative team
derives) is different from that of the “legal” nationality. Indeed, as
emphasised in FIFA’s Commentary on the Rules Governing Eligibility
to Participate for Representative Teams, CAS “has consistently
confirmed the authority of international sports governing bodies to
regulate “sporting nationality . .. “
230. In other words, “[a] person may have two or more legal
nationalities, but every athlete can only have one sporting
nationality. ...” In that sense, CAS confirmed that “[s]porting
nationality’s regulation is an issue that belongs to the international
sports governing bodies as they are the only subjects designated to
govern and regulate a private law system such as the sports system.”
231. As such, while “/eJach country has the right to determine its own
rules as to nationality”, FIFA (similarly to other international sports
governing bodies) is entitled to define the criteria of the so-called
“sporting nationality” of a player.'

In short, determining sports eligibility rules, or sport nationality, is solely
the prerogative of FIFA (and other international sports governing bodies). The
granting of citizenship, or legal nationality, is the State’s exclusive domain.
While the two domains intersect in practice when a player switches nationality,
sport’s governing bodies insist that conceptual and jurisdictional distinctions
between them remain firm and tight. Accordingly, transnational sporting bodies
can only review whether the conditions of sporting nationality, operating
alongside the autonomous decisions of States to grant legal nationality, have
been met.!®! Neither FIFA nor CAS see themselves as authorized to question
“legal nationality” determined by States; rather, they exercise authority to
address disputes concerning a player’s eligibility to acquire “sporting
nationality;” terms set out transnationally by respective international sport
federations rules and regulations.'%?
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While technically accurate, this private regulatory system has substantive
public effects on the players and the involved countries. International sports
organizations concentrate significant power through their monopolistic stance
and sweeping deployment of regulatory techniques of rule-making and standard-
setting. In this instance, they have used their domain-specific authority to
introduce a novel response that remains unparalleled in any other domain of
recruitment of the highly skilled, by putting a check on the opportunistic
behavior of more aggressive recruiting countries and thus alleviating some of the
most glaring shortcomings of an unrestrained “laissez faire” state of affairs that
depletes talent from poorer countries and aggravates patterns of inequality in the
allocation of talent and mobility. However, the very same structure that enabled
the craftiness of inventing sporting nationality has also allowed these governing
bodies to shield themselves from scrutiny by hiding behind the private law nature
of their source of authority.'® It is particularly surprising that these global actors
have managed to rely on this distinction to regulate a matter as quintessentially
public, sensitive, and contested as defining “who belongs” to a particular country
for the purposes of representing it in international competition.

This emergent structure of overlapping yet distinct jurisdictional spheres is
emphasized repeatedly by the IOC, FIFA, the IFs, and the CAS, the architects of
this dynamic interaction. The distinction between the two “realms” of legal and
sporting nationality—private and public, national and transnational—provides
these powerful private actors a dual advantage: they rely on their institutional
autonomy to create binding uniform rules applicable to all participants, thus
providing an effective (though still evolving) response to opportunistic
nationality transfers, while at the same time claiming to not interfere with States’
exclusive authority to make determinations of citizenship as they see fit. While
recognizing the indisputable prerogative of each State to define its own rules
pertaining to nationality, CAS has also consistently confirmed the authority of
international sport governing bodies to regulate “sporting nationality,” noting

regulation is an issue that belongs to the international sports governing bodies as they are the only
subjects designated to govern and regulate a private law system such as the sports system.”
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“two different legal orders, one of public law, the other of private law, which do
not overlap and do not come into conflict.”!64

Despite claiming a strict public-private divide, this innovative construct is
the creation of sports governing bodies’ regulatory and adjudicatory authority,
which, if anything, provides proof to the blurring of the spheres, rather than their
watertight separation. Put differently, the invention and implementation of
sporting nationality reveals precisely the “publicness” of the private exercise of
these bodies’ global rule-making and rule-enforcing  powers.!%
These developments raise significant questions about the emerging configuration
of the relationship between largely autonomous (‘“non-State) private actors,
with manifested global ambitions and a proven ability to carve, shape, and affect
their domain of influence while interacting with, and arguably “regulating” the
behavior of States, the quintessential public entities in the current international
system. A growing body of literature has highlighted the manifold ways in which
private actors routinely take on core public functions, from education at home to
military combat abroad. Scholars identify these interactions as “hybrid
public/private entanglements in global sovereign politics”'% defining them as
part of a “broader transformation of the mode of governing.”!6’

The rise of sporting nationality explored in this Article both confirms and
challenges these trends. It fits the observation of the growing “role of non-state
actors in the traditionally State-centered international law affairs” while at the
same time straying from the pattern of delegation from public entities to private
actors.!%® Instead, the private actors at the heart of our study are more concerned
with upholding and preserving the integrity of the worldwide system of State-
based representation, even in the face of obstructive behavior by States
themselves that have commodified and instrumentalized a core element of their
sovereign function by engaging in opportunistic nationality transfers.!¢® It is as
if the IOC and FIFA, the private global actors, were, to paraphrase on “saving
capitalism from the capitalists,” “saving citizenship (as an incident of
sovereignty) from the sovereigntists.”

These international sporting bodies invest in preserving the clear
connection between the individual and the State they represent on the world
stage, capturing a widespread intuition that sport provides a unique and effective
means to inculcate national feelings. Indeed, as scholars of sport and nationality

164. B.v. Fédération Internationale de Basketball (FIBA), TAS 92/80, (Mar. 25, 1993), (Court
of Arbitration for Sport),
https://law.yale.edu/sites/default/files/documents/pdf/Intellectual Life/10 d. CAS FIBA.pdf.

165.  For a critical account, see Eric L. Windholz, International Sports Transnational Legal and
Regulatory Order: Quintessential Regulatory Capitalism, 1 SPORTS L. & GOVERNANCE J. 1 (2022).

166.  See Swati Srivastava, Hybrid Sovereignty in World Politics 2 (1st ed. 2022).

167.  CHIARA CORDELLIL THE PRIVATIZED STATE 11 (2020).

168. Lo Giacco, supra note 15, at 274.

169. On the notion of core sovereign functions, see Frédéric Mégret, Are There “Inherently
Sovereign Functions” in International Law? 115 AMJ. INT’L L. 452 (2021).
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aptly observe, “sporting competition arguably provides the primary expression
of imagined communities.” Yet the remarkable puzzle at the heart of our inquiry
reveals that in their attempt to leverage sport mega events such as the Olympic
Games and FIFA World Cup to enhance their prestige in the eyes of the
international community, States—the exclusive grantors and “protectors” of
legal nationality—were willing to erode this connection. Although States have
the authority as self-governing political communities to control the allocation of
citizenship decisions, such blatantly opportunistic behavior by States acting out
of narrow self-interest, arguably undermines the logic and legitimacy of the
international order of which they are constituent units, and which serves as a
foundation for their authority to exclusively regulate citizenship in the first place
in an environment of mutual trust recognition of such decisions. A closely related
line of reasoning that calls attention to the impact of the decision of one State to
grant citizenship in a transactional manner on the trust, stakes, and interests of
other States has recently been rendered by the Court of Justice of the European
Union.!7

V. CHANGING THE TRENDS OF MOVEMENT: THE TRANSFORMATIVE IMPACT OF
SPORTING NATIONALITY

As already alluded to earlier, the tightening transnational sport regulatory
matrix has had an immediate effect on sport nationality transfers. In this section,
we explore in detail how the reaction of /ex sportiva to the instrumentalization
of nationality transfers has transformed that domain. The newest regulatory
developments in transnational sport not only effectively overcome the blatant
commodification of opportunistic sporting nationality swaps, but also introduced
an entirely new dynamic to the global race for athletic talent. Two elements
characterize the new legal terrain: considerable emphasis on a clear connection
between athletes and their new sporting nationality country, and a clear trend of
athletes shifting their sporting nationality from established (and often Global
North sporting countries) to aspiring albeit less accomplished sporting countries
(more often than not in the Global South).

At the most practical level—limiting the poaching of athletes from “have
not” countries—the effect of the new regulatory regime was immediate.
Consider the effect of the new nationality transfer rules adopted by the IAAF
(now World Athletics) in 2017, which we discussed earlier. In a nutshell, the
new rules require a three-year waiting period before an athlete can transfer to a
new country, alongside a few other requirements like age limits (an athlete must
be twenty for the transfer to be approved, aimed to prevent teen exploitation as
illustrated in some of the cases discussed earlier).!”! Importantly, the new rules

EE]

170. Case C-181/23, European Commission v. Republic of Malta, ECLI:EU:C:2025:283, (Apr.
29, 2025).
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Member with the approval of World Athletics, which approval shall be conditional upon: (a) the athlete
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require sufficient evidence of the athlete’s substantive ties to the new country.!”?
The revamped rules also require the new country to offer lifelong citizenship and
associated rights to the newly transferred athlete, rather than a “pseudo”-
citizenship status that vanishes after the athlete retires from elite competition and
from the perspective of the medal-hunting recruiting nation, has “exhausted” the
purpose of the allegiance switch. Upon adoption of the new rules, World
Athletics President Sebastian Coe explicitly stated that the rules were updated
“for the specific purpose of protecting our athletes from any abuses that occurred
under the previous system.”!”3 Or as Rule 1.2 formally states, the new rules were
adopted “to protect the credibility and regularity of National Representative
Competitions, by ensuring that athletes on a national representative team have a
genuine connection with the Country or Territory represented, and do not switch
either abruptly or frequently to other national representative teams for purely
mercenary reasons.”

Figure 1 below shows trends in athletics nationality transfers from 2000 to
2024 (i.e., before and after adoption of the new rules). The data indicate
a consistent level of nationality transfers in athletics from 2000 to 2010, with
notable spikes in 2011 (a year prior to the London Olympics in 2012), and a
record high number in 2016.'74 In that year, a full thirty-six of eighty-nine (40%)
nationality transfers happened in June and July alone, just weeks before the Rio
Games opened in August 2016, revealing the distortive impact of the pre-2017
allegiance transfer rules that imposed minimal or no limitation period before a
transferred athlete could represent her new sporting country.!” Only nine of
eighty-nine (10%) transfers in 2016 happened after the Olympic Games (i.e.,
August-December 2016), implying that the cause of the mid-year spike in
transfers was indeed the desire for the prestige and glory attached to the
achievements of the newly transferred athletes in Olympic competition.

As discussed earlier, the new regulatory regime imposed by World
Athletics took effect in 2017. Whereas in the two four-year Olympic cycles
preceding the regulatory changes imposed by World Athletics—i.e., the period
leading to the 2012 and the 2016 Games—there were a total of 391 nationality
transfers in track and field, there were merely 163 such transfers in the two

observing a waiting period of three years from the date that the application for approval is made to World
Athletics (during which period the athlete must not represent any Member in National Representative
Competition or compete in any Other Relevant Competition).” Regulations on Eligibility to Represent
a Member in National Representative Competitions, Book C-C3.4, § 3.1.2(a)

172.  The revamped rules also require the new country to offer full citizenship and associated
rights to the newly transferred athlete, rather than a “pseudo”-citizenship status that vanishes after the
athlete retires from elite competition. See id. § 3.1.2(b).

173.  James Diamond, IAAF Clear Nationality Transfers for 10 More Athletes, INSIDE THE
GAMES  (Dec. 21, 2018), https://www.insidethegames.biz/articles/1073541/iaaf-clear-nationality-
transfers-for-10-more-athletes.

174.  Ran Hirschl and Ayelet Shachar, World Athletics Nationality Transfers, 2000-2024 (July
2025) (on file with authors).

175.  Seeid.
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Olympic cycles after the regulatory changes came into effect.!’® That reflects a
sharp decline of more than 58% in such transfers immediately following the
applicable regulatory changes. Following the implementation of the new
regulations and the creation of a Nationality Review Panel that tightened the
approval of transfer requests, officials in the sporting governing bodies for
athletics declared they were “pleased to see the new system is now working as
we intended, allowing athletes with a genuine connection to a new country to
represent that country after appropriate checks and balances.”!””

Figure 1'7

Global Total World Athletics Nationality Transfers from 2000-2024
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A similar trend appears with respect to individual country actors in the
global race for talent which fueled the rise of opportunistic nationality transfers.
To provide one striking example, in the four-year Olympic cycle leading to the
2016 Games, Bahrain recruited a total of fourty-two track and field athletes
through expedited nationality transfers, mainly from African countries. In the
next Olympic cycle, immediately after the new World Athletics rules were
introduced, that number fell sharply to eight in total, before plummeting to zero
in the Olympic cycle leading up to the 2024 Olympic Games.'”

A corresponding trend is evident with respect to the main countries of
origin whose athletes were aggressively recruited before the regulatory change.

176. Seeid.
177.  Seeid.
178.  See id.

179. Id. A similar trend is evident with respect to Qatar, with a total of nine track and field
nationality transfers in the 2016 Olympic cycle but merely one such in the next cycle.
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Consider Kenya—a long-time powerhouse in long-distance running. In the
Olympic cycle leading to the 2016 Games alone, a total of thirty-five Kenyan
track and field athletes switched their sporting nationality to other countries. '8
That figure dropped to twelve in the 2020 Olympic cycle and further plummeted
to five in the 2024 Olympic cycle.'8! Similarly, while in the 2016 Olympic cycle
a total of thirty-three track and field athletes from Ethiopia and twelve from
Morocco transferred their sporting nationality to other countries, there were no
such transfers at all involving athletes from either of these countries of origin
during either the 2020 or 2024 Olympic cycles.!8?

But the impact of the revised transnational regulatory regime controlling
sporting nationality transfers has not been limited to supporting the integrity of
country representation in international sports and challenging the blatant nature
of opportunistic nationality transfers. By introducing the clear connection
requirement, lex sportiva ushered in new legal dimensions for such transfers,
consequently planting the seeds for a new, and potentially more just and
equitable, model of governing mobility in a world of persistent inequity. It does
so by recognizing the diasporic connections that emigrant families settled in
destination countries (many of them in the Global North) maintain to their
countries of origin (many of them in the Global South), allowing for the transfer
of skills and spoils from the former to the latter.'®?

Examples of such “reverse migration” in the context of sports are prevalent.
Take Chris Kaman, who had a long career in the NBA as a leading center,
including a prime eight-year tenure with the Los Angeles Clippers (2003—
2011).'3% He was born and raised in the United States, attended college at Central
Michigan State, and (by his own admission) does not speak German.!®3 But his
great-grandparents were German, a fact that made Kaman eligible for German
citizenship by descent.'® The German sports authorities approached Kaman, and

180. Id.
181. Id.
182, Id.

183.  In the past, countries drew on family ties to enlist players, but this was in an earlier era, prior
to the formalization of FIFA’s nationality transfer rules. In the 1934 World Cup, for example, Mussolini
recruited players with Italian heritage from South America, whose parents had emigrated from Italy, for
the Italian national team that ultimately won the World Cup. Kevin Tallec Marston, 4 Century of Playing
for the Flag: Historical Background and Evaluation of the FIFA Regulations on Nationality and
Eligibility (1904-2003), FOOTBALL LEGAL, SPECIAL REP.: FOOTBALL & IDENTITIES 98 at 102.

184.  Chris Kaman, NBA, https://www.nba.com/stats/player/2549/career (last visited Oct. 8,
2025).

185.  Chris Sheridan, Kaman the German: He Il never wear a Team USA Jersey, ESPN (Aug. 17,
2008),
https://www.espn.com/olympics/summer08/basketball/columns/story?columnist=sheridan_chris&pag
e=kamanfeature-080817.

186. Germany follows the jus sanguinis model, which allows parents to transfer citizenship to
their children born abroad; see Jan Dobbernack, Citizenship, Nationality and Immigration in Germany,
GLOB. CTR. FOR PLURALISM, (Apr. 2017), https://www.pluralism.ca/wp-
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1e%200f,For%20others%2C%?20naturalization%20was%20difficult.
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soon thereafter he received a German passport in July 2008, just in time to
compete for the German national team in the 2008 Beijing Olympic Games.'®’
Today, the majority of the world’s countries recognize dual nationality for
children born abroad to citizens, a trend that has blossomed and gained
significant traction over the past few decades.'®® Combined with the changing
landscape of pertinent transnational sport association regulations, this trend has
opened the door for descendants of emigrants to represent in international
sporting events the countries their parents or grandparents were forced or chose
to leave behind.

Consider the composition of several of the surprisingly successful national
football teams at the 2022 FIFA World Cup. For the first time in its history,
Morocco reached the semi-finals of the tournament—by far the best performance
of any African country in the World Cup’s history.!® Fourteen (54%) of
Morocco’s twenty-six player squad for the tournament were foreign-born, and
all but one were born in the same five European countries—Netherlands,
Belgium, France, Spain and Italy, all of which represent established football
superpowers.!?® The single foreign-born player not born in Europe was born in
Canada, another global “have” country.!®! All fourteen foreign-born players
acquired citizenship through ancestral connections to Morocco.!”> The team
reached world fame under the guidance of its coach Walid Regragui, himself a
French-born Moroccan.!”? Tellingly, the last time Morocco qualified for the
FIFA World Cup prior to its 2018 qualification was in 1998.'% At that
tournament, the roster included just two players born outside of Morocco.!'?® In
2018, seventeen of the twenty-three players were dual nationals by birth, many
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cup/zsahjx lyvtyxinvztbvt7lig.
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of whom were later included in the national team’s 2022 roster.'”® One of
Morocco’s star players is Hakim Ziyech, a world-class footballer who played for
teams such as Ajax Amsterdam and European Champions League winner
Chelsea. Ziyech was born in the Netherlands to a Moroccan family.!”” He
represented the Netherlands at the U19 and U21 levels, before starting to play
for Morocco’s national team in 2018.'°® In response to the question of where he
was from in a March 2021 interview with the official Chelsea website he
responded: “I am from Morocco. I was born in the Netherlands.” In that order.'”®

A similar trend was evident in the Senegal and Tunisia squads for the Word
Cup. Each of these countries’ twenty-six-player squads featured twelve (46%)
born-abroad citizen players, the vast majority of whom were born in Europe and
acquired Senegalese or Tunisian citizenship through familial ties. Of the twelve
naturalized players on Senegal’s team, eleven were born in France (nine),
Germany, and Switzerland. All twelve born-abroad players on Tunisia’s team
were born in France (ten), Germany, and Denmark. The squads for other African
nations also featured a high number of players born abroad—Cameroon (nine of
twenty-six players) and Ghana (eight of twenty-six players)—virtually all of
whom acquired their legal nationality through familial ties. All these players
were born in Europe: of the nine foreign-born players for Cameroon, eight were
born in France and Germany; of the eight players for Ghana, four were born in
France, two in England, and one each in Belgium and Spain. In total, 42% of the
players for the five African nations at the 2022 World Cup were born abroad to
emigrant parents.

Overall, 136 of 830 players (16.4%) in all thirty-two national team squads
at the 2022 FIFA World Cup were foreign-born, the highest share of foreign-
born players in the event’s history. Half a century ago, in the 1966 World Cup,
to put things in a comparative perspective, the equivalent figure was 2%, rising
to 6.2% in 1990, 10.5% in 2010, 11.2% in 2018, and reaching a record high of
16.4% in 2022.2% Of the 136 foreign-born players in the 2022 World Cup, 98
(72%) qualified based on ancestral connections to play for their World Cup
teams. Importantly, the top ten countries where those foreign-born players were
born and grew up in are in Western Europe, led by France—the birth country of
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no less than thirty-seven players who changed their sporting nationality to
represent other countries in the 2022 World Cup. A similar trend is readily
evident in other African countries that did not qualify for the World Cup but are
nonetheless considered regional football powerhouses. Algeria’s national
football team constantly sports born-abroad players of Algerian descent, many
of whom were born to Algerian immigrant families in France, Belgium, and the
Netherlands.?”! Among them are stars such as Riyad Mahrez (born in France in
1991, who began representing Algeria in 2014 and amassed nearly ninety
international games for Algeria since)??? and Houssem Aouar (born in France in
1998, who played in France’s national youth teams and once—in 2020—in
France’s national team, before starting to represent Algeria in 2023).203

The transformation of FIFA’s sporting nationality regulations—
particularly its emphasis on clear connection to a player’s acquired sporting
nationality country, a connection that for those born as dual nationals relies on
ancestral ties (subject to time limits where relevant as in the earlier discussed
case of El Haddadi)—has given considerable boost to national football teams in
the Global South, for both countries with an established record in international
competitions (e.g., Cameroon) and countries at the relatively lower levels of
world football (e.g. Cape Verde, Kosovo, Palestine, Guyana, or the Dominican
Republic, all of which have sizable diasporas in higher ranked football
countries).

Taken as a whole, this trend represents a stunning transformation,
unintended as it may be, of the sporting nationality transfer market. Whereas in
the era of colonialism, and indeed well into the late-twentieth-century and even
early-twenty-first-century, African players were selected and chosen to represent
colonial powers like France, Spain, Portugal, Belgium, and England, African
nations today are proactively recruiting players from their large European
diasporas to play for their national teams. In the five most recent World Cups,
France has included four players born in its former colonies, while African
nations formerly under French colonial rule included ninety-five players born in
France during that time, of whom thirty-seven were on the roster for the 2022
World Cup.2** In short, there has been a clear reversal, at least at the national
teams’ level, of the south-to-north, former-colony-to-the-once-metropole trend
of the twentieth and early twenty-first-century. To be sure, much of the earlier
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inequality and exploitation embedded in the colonial, postcolonial, and
neocolonial situation is maintained through other political, economic, and even
sporting avenues. With respect to sporting nationality transfers, however, the
beneficiary countries are no longer only the rich and powerful of the world.

The trend further intensified in the 2023 Women’s Football World Cup. In
response to the ever-increasing popularity of women’s football in many countries
worldwide, FIFA increased the number of national teams participating in the
tournament to thirty-two.?> Each team was allowed to list twenty-three players
on its final roster.?%® The Philippines qualified for the World Cup as one of Asia’s
representatives for the first time in its history.??” Of the twenty-three players on
its roster, no fewer than twenty-one players were born in other countries, all to
families of Filipino descent who immigrated to Global North countries (eighteen
to the United States, and one each to Canada, Australia, and Norway).%® By
virtue of familial ties, all twenty-one foreign-born were entitled to Filipino
citizenship.?®® One of the two Philippines-born players (Meryll Serrano) was
raised from a young age in Norway and represented that country in the youth
level national teams before transferring her sport nationality to the Philippines in
2022.21% In other words, twenty-two of the twenty-three players on the
Philippines roster for the 2023 Women’s World Cup developed as players in
women’s football powerhouse nations.

Jamaica qualified for the 2023 Women’s World Cup as one of North
America and the Caribbean region (CONCACAF) representatives.?!! The team
did very well in the tournament, beating Panama (thanks to a lone goal by
Allyson Swaby—an American-born center-back of Jamaican descent),?!? and

205. FIFA Women'’s World Cup 2023, FIFA,
https://www.fifa.com/en/tournaments/womens/womensworldcup/australia-new-zealand2023 (last
visited Oct. 8, 2025).

206. FIFA Women's World Cup Australia & New Zealand 2023 — Squad Lists, FIFA,
https://fdp.fifa.org/assetspublic/ce93/pdf/SquadLists-English.pdf (last visited Oct. 8, 2025).

207. Reina Bonta, ‘Mabuhay Pilipinas,” Phillipines I** Women'’s World Cup Diary, ESPN (Aug.
23, 2023, 1:30 PM), https://www.espn.com/soccer/story/ /id/38277541/philippines-2023-womens-
world-cup-diary-reina-bonta.

208. Reuben Terrado, Filipinas’ historic World Cup Campaign,

SPIN.PH (July 21, 2023), https://www.spin.ph/football/fifa/get-to-know-the-23-players-of-filipinas-in-
the-2023-fifa-women-s-world-cup-a795-20230721-1frm.

209. Data based on authors’ research (on file with the authors), supra note 204.

210. Lorenzo del Carmen, Stajcic defends Eggesvik, Serrano amid ‘two Norwegians’ label ahead
of crucial match, TIEBREAKER TIMES (July 29, 2023), https:/tiebreakertimes.com.ph/tbt/stajcic-
defends-eggesvik-serrano-amid-two-norwegians-label-ahead-of-crucial-match/277700.

211.  Courtney Hill, FIFA Women’s World Cup 2023: The secret formula behind Jamaica's
history-making Reggae Girlz, OLYMPICS (Aug. 7, 2023), https://www.olympics.com/en/news/fifa-
women-world-cup-2023-secret-formula-jamaica-history-making-reggae-
girlz?displayAsWebViewdark=true%2F26-nov-2022%2F25-nov-2022%2F27-nov-2022%2F31-oct-
2022%2F31-0ct-2022%2F30-0ct-2022%2F30-0ct-2022%2F30-0ct-2022%2F28-0ct-2022%2F04-nov-
2022.

212.  Issy Ronald, Jamaica makes history by beating Panama for first Women's World Cup win,
CNN (July 29, 2023), https://www.cnn.com/2023/07/29/football/jamaica-panama-womens-world-cup-



234 BERKELEY JOURNAL OF INTERNATIONAL LAW [Vol. 43:2

holding superpowers Brazil and France to scoreless draws (both featuring
excellent saves by Rebecca Spencer—a British-born goalkeeper of Jamaican
heritage who played for England at the youth level before transferring her sport
nationality to Jamaica).?!3 Eighteen of Jamaica’s twenty-three-player roster for
the tournament were dual nationality players, all of whom were entitled to
Jamaican citizenship by virtue of parental or grandparental ties to that country.?'4
Of those eighteen players, twelve were born in the United States to families of
Jamaican descent, five in the UK, and one in Canada—all established Global
North women football nations.?!>

Perhaps the best indication of the global “redistributive” effect of the new
sporting nationality rules is the fact that of the total of seventy-eight US-born
players on the national team rosters for the 2023 Women’s World Cup, fifty-five
played for countries other than the United States.?!¢ In other words, there were
approximately 2.5 times more US-born players on other countries’ teams, than
on the US team itself.

A similar trend was evident with national teams from African countries. Of
the twenty-three players on Morocco’s squad for the tournament, eleven were
children of emigrants.?!” Of these, six were born in France, two in the
Netherlands, two in Spain, and one in the UK.?'® Of the twelve Moroccan-born
players, three were raised in Europe (one each in France, Belgium, and Spain),
effectively meaning that fourteen of the twenty-three players developed as
quality football players outside Morocco.?!"” Nigeria, another representative of
Africa in the 2023 World Cup tournament, included on its roster six foreign-born
players, four of whom were born in the United States, and two in the UK.??°
Michelle Alozie—one of the six foreign-born players on the team—was born in
1997 in Apple Valley, California to Nigerian parents, and went on to attend and
play college football at Yale University before turning pro at Houston Dash of
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the NWSL.??! In 2021, she joined Nigeria’s national team, and eventually wound
up playing every minute of the tournament, including stellar performances in
draws against Canada and England and a win over the tournament co-host
Australia.??? Another stand-out player for the Super Falcons in that tournament
was Ashleigh Plumptre, born in Leicester, England in 1998.22* She represented
England in thirty youth level international matches in which she scored ten goals.
In 2016, at the age of seventeen, she was the youngest call-up to England’s U23
team. As Plumptre’s parental grandfather is a member of the Yuruba ethnic
group from Lagos and a Nigerian citizen, she qualified to transfer her sporting
nationality to Nigeria, an opportunity that she expressed interest in pursuing in
2021. From February 2022 onward, she became a regular on the team, including
starts in all of Nigeria’s 2023 World Cup games. In what might have been a
poetic climax, in Nigeria’s knockout round of 16 match against England,
Plumptre hit England’s crossbar in what was Nigeria’s best attempt at goal.?**
Had her shot gone in, it would have eliminated England, the former colonizer of
Nigeria, from the World Cup.?”® The game ended in a 0-0 draw and was
ultimately won by England in penalty shootouts.??®

The “North to South” equalizing effect of these transformations was also
readily apparent in the Paris 2024 Olympic games. Consider South Sudan’s
men’s basketball team. South Sudan is the newest country in the world, having
gained its independence in 2011.227 With an annual GDP per capita of less than
one thousand dollars, it is considered one of the poorest countries in the world.??®
Expectedly, its international sporting record is modest. One notable exception
has been South Sudan’s men’s national basketball team, which has performed
with exceptional grit and success at the international level. It qualified for the
first time in its history for the 2023 FIBA Basketball world Cup as one of
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Africa’s five (of thirty-two) spots, and, having been ranked the highest
(seventeenth) among African nations in that competition, secured its historic
participation as the sole African nation in the 2024 Paris Olympics basketball
tournament (one of only twelve national teams in that tournament).??° In a final
preparation game for that tournament, South Sudan’s men’s basketball team
made international headlines when it came within a single possession and one
missed shot of upsetting theUS. men’s basketball team, widely considered the
world’s best, which eventually went on to win the Paris Olympics gold medal in
the sport.230

How did the South Sudan basketball team’s Cinderela story come about?
All twelve players on South Sudan’s roster for Paris 2024 were born or grew up
and started to play basketball outside the country.?3! All have direct ancestral ties
to South Sudan. Five of the twelve are dual US-South Sudanese citizens who
grew up in the United States; of those two were born in the United States to South
Sudanese families, and three moved to the United States with their families at
young age and naturalized there.?*? All played college basketball in the United
States and started to represent South Sudan internationally in 2022 or 2023.233
Five other players on the twelve-player roster are dual Australian-South
Sudanese citizens, who moved to Australia with their refugee families at a young
age and naturalized there.?>* An additional player on the roster was born in
Ottawa, Canada to a South Sudanese family, played college basketball and NBA
in the United States, and started to represent South Sudan internationally in
2023.2% There is no other domain of talent mobility where such patterns of north-
to-south movement to the world’s newest country are likely to emerge anytime
soon, let alone be in play already.

On the women’s side of the Paris 2024 basketball tournament, Nigeria
garnered international attention by registering its first Olympic win in twenty
years, over Australia, no less—a perennial international powerhouse in women
basketball and the ultimate bronze medalists in that tournament. Six players on
Nigeria’s twelve-player roster, including the team’s three main stars, were born
in the United States to Nigerian families. A seventh player was born in Canada
to a Nigerian family. Eleven of the twelve-player roster played college basketball
in the United States, and now live and play basketball professionally outside of
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Nigeria. All possess direct ancestral ties to Nigeria and started to represent
Nigeria internationally over the last few years, having pledged their sporting
nationality allegiance to Nigeria in accordance with the applicable FIBA rules.
A similar trend of sporting talent born and raised in international sporting
powerhouse countries moving to represent another country (often of lesser
sporting prowess) to which they possess ancestral ties also emerged in individual
sports. A quick glance at the list of athletes participating in individual sports in
the 2024 Paris Olympics reveals that hundreds of athletes switched their sporting
nationality to countries where their parents were born. Emelia Chatfield (track
and field), Lynnzee Brown (gymnastics), and Philippe Abel Metellus (Judo)—
the first two born in the United States, the latter in Canada, all of Haitian heritage
families—represented Haiti in the Games.?*® Steven Insixiengmay and Ariana
Southa Dirkzwager—both US-born and raised swimmers of Laotian descent—
began to represent Laos internationally in 2023. Apsara Katarina Sakbun—a US-
born and raised swimmer of Cambodian descent—was the sole swimmer
representing Cambodia at the 2024 Olympic Games. Maria Victoria
Schutzmeier—a German born swimmer of Nicaraguan family heritage—
represented Nicaragua in both the Tokyo and Paris Games.?*” Melique Vencent
Garcia (track and field) and Julimar Cecilia Avila Mancia (swimming) are US-
born and raised athletes of Honduran families who elected to represent Honduras
in the Olympics.?3® Gianna Woodruff Washington (track and field) and Bernhard
Christianson (swimming)—both born and raised in the United States to
Panamanian parents—represented Panama in both the 2020 and 2024 Olympic
Games. Prisca Awiti-Alcaraz—born and raised in England to Mexican parents—
represented Mexico at the 2024 Olympics, where she won a silver medal,
becoming the first Mexican athlete to win an Olympic medal in judo.?*° Victor
Alvares de Oliveira, a foil fencer born in France, and Jayla Pina, a swimmer born
in the United States, have drawn on direct family ties to Cape Verde to represent

236. Onz Chéry, Some Parents of U.S.-born Haitian Olympians are moved by children
representing motherland, THE HAITIAN TIMES (July 29, 2024),
https://haitiantimes.com/2024/07/29/parents-us-born-haitian-olympians/;  Nischal ~Schwager-Patel,
Lynnzee Brown to become Haiti’s first artistic gymnastics athlete at Paris Olympics 2024, OLYMPICS
(July 19, 2024), https://www.olympics.com/en/news/lynnzee-brown-haiti-first-artistic-gymnastics-
athlete-olympic-games-paris-2024; Christian Pierre, Philippe Abel Metellus: I am my biggest Opponent,
INTERNATIONAL JUDO FEDERATION (July 27, 2019), https://www.ijf.org/news/show/philippe-abel-
metellus-i-am-my-biggest-opponent; Philippe Abel Metellus, OLYMPICS,
https://www.olympics.com/en/athletes/philippe-abel-metellus.

237.  Maria Victoria Schutzmeier, OLYMPICS, https://www.olympics.com/en/athletes/maria-
victoria-schutzmeier; Maria Schutzmeier, NBC OLYMPICS,
https://www.nbcolympics.com/athletes/maria-schutzmeier-2000838.

238.  Michael Barth, Watervliet’s Melique Garcia on a journey to the Olympics, NEWS10 (Feb.
7, 2021), https://www.news10.com/sports/local-sports/watervliets-melique-garcia-on-a-journey-to-the-
olympics/; Avila, Hammel Set to Compete in Paris Olympics, BOSTON UNIVERSITY ATHLETICS (July
26, 2024), https://goterriers.com/news/2024/7/26/terrier-duo-to-compete-in-paris-olympics.

239. Jo Crowley, Mexico’'s New Hero, Prisca Awiti-Alcaraz, INTERNATIONAL JUDO
FOUNDATION (Aug. 3, 2024), https://www.ijf.org/news/show/mexico-s-new-hero-prisca-awiti-alcaraz.



238 BERKELEY JOURNAL OF INTERNATIONAL LAW [Vol. 43:2

that small island nation internationally.?*’ Tuva’a and Samalulu Clifton—New
Zealand-born and raised canoeist siblings of Samoan descent, represented the
small Pacific Island nation in Paris in the Canoe/Kayak events.>*! In a recent
interview, they reflected on the experience: “It felt good to compete for Samoa
and be representing such a small country on the big stage . . . By competing for
Samoa, we do get amongst our heritage and everyone in Samoa watches us . . .
we’re really excited to be competing for Samoa.”?*?

In the broader context of our discussion of the global race for talent, these
examples illustrate the significant distributive or equalizing role of the US
college sport system. The contribution of elite training facilities and personnel
in American colleges and universities, their proactive recruitment, and of course
the fierce, world-class competition level in NCAA tournaments in sports like
athletics, swimming, and gymnastics, all create an echo system that is highly
conducive to producing top athletes. In many cases these are “international
student-athletes” who move to the United States to train and compete as they
turn eighteen, then move on to excel on the world stage while representing their
home countries.

The figures are stunning. More than 1,000 former, incoming or current
NCAA student-athletes participated in the 2024 Paris Olympic Games. They
represented more than 100 countries, with almost 400 competing for Team USA,
and over 600 for other countries.2*> Of the more than 1000 former, current and
incoming NCAA student-athletes who participated in the Paris 2024 Olympics,
272 combined to earn 330 medals for twenty-six countries.’** That latter
category included several world stars, notably Léon Marchand of France—a
student-athlete at Arizona State University and winner of four gold medals and
one silver medal for his home country of France. However, among the many
medal winners in that category were also numerous athletes from far less
accomplished sporing nations, including, to name but a few, Thea LaFond of
Dominica—a former standout student-athlete at the University of Maryland who
won the gold medal in triple jump for her tiny island nation; Fares Ferjani of
Tunisia—a former student-athlete at St. John’s University who won a silver
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medal in fencing; Juan Celaya-Hernandez of Mexico—a former student-athlete
at Louisiana State University who won a silver medal in diving; Mohamed
Elsayed of Egypt—a student-athlete at Long Island University and bronze
medalist in fencing; and Lindon Victor (a former student-athlete at Texas A&M)
and Anderson Peters (a student-athlete at Mississippi State University), both of
Grenada, who won bronze medals for their tiny island nation in decathlon and
javelin throw, respectively.?*’

Moreover, student-athletes representing just five American universities—
Stanford, UC Berkeley, the University of Texas at Austin, the University of
Virginia, and the University of Southern California—won a combined ninety-
five medals in Paris 2024. If those three universities alone had competed as their
own country, it would have ranked third in the overall medal count. Importantly,
of those seventy-eight Olympic medal winners, approximately a third hail from
countries other than the United States, some of which are certainly not
considered international sporting giants.?*® These include Vivien Kong
(Stanford) of Hong Kong, who won gold medal in fencing; Mykolas Alekna (UC
Berkeley) of Latvia, who won silver medal in discus throw; Hubert Kos (UT
Austin) of Hungary who won gold medal in 200-metre backstroke swimming,
and Julien Alfred (UT Austin) of Saint Lucia who won a gold and a silver in the
100-meter and 200-meter track races, respectively.?*’ Notably, Alfred’s medals
were the first Olympic medals ever for her small island nation of 180,000
residents.?*® She spent her entire collegiate career at the University of Texas,
amassing multiple NCAA individual and team championships in track and
field.?* Her story, along with the ecstatic reaction in her tiny home country of
Saint Lucia upon her triumph in Paris, captured media headlines worldwide.

The dramatic equalizing impact of the introduction of sporting nationality
as a transnational regulatory system that operates in parallel to States’ exclusive
control of citizenship and naturalization is perhaps best captured by the story of
Kaylia Nemour, a young French-Algerian gymnast. The return and spectacular
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triumph of Simone Biles, one of the greatest and most decorated gymnasts of all
time, captured international headlines during the 2024 Paris Olympics. But in
France and Algeria—two countries entangled in a bitter history of colonialism,
exploitation, and immigration—it was the story of Kaylia Nemour that received
the attention. Nemour was born in France in 2006 to a French mother and an
Algerian father.?>* She started to practice gymnastics as a child in her hometown
of Saint-Benoit-la-Forét, a small rural community in central France, and began
her career as an elite gymnast representing France at the junior level.?’! While a
rising star, she had to undergo two major surgeries.>>> The French Gymnastics
Federation refused to clear her for competition and wanted her to switch trainers
and move to Paris from her small-town club. Things came to a head and upon
becoming age-eligible for senior international competition, Nemour opted to
represent Algeria, an option she was entitled to as a dual French-Algerian citizen
in compliance with the substantive ties requirement for sporting nationality
transfers set by the International Gymnastics Federation (Fédération
Internationale de Gymnastique, F1G).?> France initially blocked the transfer, but
following a mandatory cooling period, the FIG ruled in Nemour’s favor.** She
started to represent Algeria in July 2023.25 Later that year, Nemour won a silver
medal on the uneven bars at the World Championships—the first Aftrican
gymnast ever to achieve the feat.>® She then went on to become the 2023 African
all-around champion.?’

The crowning achievement of Nemour’s story came in July 2024 during
the Paris Olympics. Competing in France, where she was born and raised, but
representing Algeria, the country from where her father immigrated to France
with his parents, Nemour stunned the field by winning the Olympic gold medal
in the uneven bars event, thereby becoming the first gymnast from any African
nation to win an Olympic medal. Nemour’s win was made all the more
monumental when one considers the fact that France, the host nation, failed to
win a single medal of any color in the entire gymnastics competition, men’s or
women’s, before its home crowd. Nemour’s story thus serves as a paradigmatic
illustration of the dynamic and potentially tense and complex interactions
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between national and transnational definitions of membership, belonging, and
the categories of legal and sporting nationality that cut across them.

In summary, the lex sportiva intervention of the last decade, steered by
some of the leading international sports associations concerned with preserving
the integrity of the State-based international sporting system, has had a
considerable effect on the transformation of an initially unregulated and
unfettered scramble for talent that saw blatant instances of opportunistic
nationality transfers, evolved into a system that benefits emigrant countries with
large diasporas, in the process fostering a trend of the “reverse mobility” of
accomplished athletes from Global North to Global South nations, increasing the
competitiveness of the whole system.

CONCLUSION

As success in sporting mega-events has become a major avenue for
enhancing a given country’s international branding, stature, and soft power, an
increasing number of aspiring governments started to draw on their exclusive
control over the granting of citizenship to recruit world-class athletic talent,
predominantly from poorer countries. In that early iteration, no prior ties
whatsoever to the athlete’s adoptive country were required. The spread of this
brazen, market-like passports-for-medals exchange posed considerable threat to
the very logic, legitimacy, and integrity of many of the world’s sports mega
events such as the Olympic Games or the FIFA World Cup.

Drawing on their unique status as the governing bodies of international
sports, the leading international sport associations responded effectively to that
challenge by introducing “sporting nationality” as a distinct, parallel set of
eligibility criteria that effectively reign in, but not overrides, individual
countries’ exclusive control over the granting of citizenship (or what sporting
authorities call “legal nationality”). Whereas initially the sporting nationality
transfer market was largely unregulated and consequently patently unequal in
exacerbating the advantage of more affluent, more powerful, or more
opportunistic countries, a wave of regulatory interventions by transnational
sports associations concerned with the integrity of the State-based international
competition system, ushered in a more balanced era, where blatant “poaching”
of athletes is no longer feasible.

While States continue to possess full authority over their respective
citizenship and naturalization regimes (“legal nationality”), the invention of
“sporting nationality” prevents States from recruiting and featuring athletes that
lack any clear connection to their sporting nationality country under new
regulations imposed by transnational sporting associations. It not only limits
(though admittedly does not eliminate) the potential for (ab)use of State authority
over citizenship grants and the consequent undermining of the appeal,
legitimacy, and facade of fairness of the international sporting order. Moreover,
it incentivizes countries with sizable overseas diasporas to proactively seek talent
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within those diasporas. In so doing, it creates new possibilities and pathways for
athletes from established sports nations in Europe and North America to consider
the transfer of their sporting nationality to sporting “have not” countries,
oftentimes in the Global South, provided they establish eligibility on account of
birth, ancestral ties, or naturalization coupled with multi-year residence. The
intervention of sports governing bodies to prevent, or at least tame, the “trade in
mercenary stars” therefore has an important leveling function to the hitherto
unjust and even exploitative state of the global race for sporting talent. This is a
rare feat. In other domains of competition for individuals with extraordinary
abilities (sciences, arts, technology, and the like), we find richer countries
reaping the benefits at the expense of poorer countries. That private international
sports authorities, of all international organizations, have been able to introduce
an enforceable system of rules that tames the otherwise unbridled power of states
to govern and generate legal, conceptual, and jurisdictional changes addressing
these issues is remarkable, to say the least.

To be sure, attractive immigration destination countries, most of which are
among “the haves” of the world’s nations, are still much better positioned to
attract highly skilled migrants, whether in sports or other high-performance
domains ranging from the sciences to the arts to other high-skill professions in
high demand. As magnets of immigration, “have” countries are certainly better
positioned than most sending countries to enjoy the long-term fruits of successful
immigration, as settled immigrants and their children disproportionately excel in
innovation as well as in other highly-skilled, competitive domains. However, at
least when compared to the unscrupulous passports-for-medals exchange, the
introduction of sporting nationality and consequently, the current regulatory
matrix governing eligibility rules, creates a playing field that is more balanced,
although admittedly still unlevel in several important respects. It also illustrates
the difference between the international sporting domain, which is regulated
transnationally through /ex sportiva and governed by powerful private actors
whose legitimacy partly derives from professing a certain commitment to fair
competition, and the unfettered global race for talent in science, technology, and
other high-demand professions which are not similarly regulated and thus left in
an international “free-market” state.
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