
 

243 

Immutable Realities: Of Child Soldiers, 
Omnipresent Threats & Defenses under 

International Criminal Law 

Anas A. Qazi* 

The classical example of duress usually envisions a “gun-to-the-
head” scenario; in a particular moment, an individual subject to a 
real, genuine threat is compelled to commit a criminal act. Yet, when 
one imagines a child forcefully recruited into the ranks of an armed 
group amidst a devastating armed conflict, the picture is not so clear. 
An omnipresent threat lingers in the air: comply or face unimaginable 
violence. Thrust into a life they never chose, this harrowing reality 
holds true for thousands of children around the globe. The panoply of 
atrocious acts they both commit and bear witness to leave them with 
lasting psychological scars. The impact of their trauma during their 
formative years cannot be divorced from their later acts as adult 
soldiers. Thus, international criminal law is faced with a dilemma: 
should former child soldiers be treated as victims, deserving of the 
law’s compassion and protection? Or should they be treated as 
perpetrators, subject to the law’s condemnation and punishment? 

Through the use of a multifaceted methodological approach—
featuring doctrinal analysis, interdisciplinary research, and expert 
interviews—this Article delves into the defenses of duress and mental 
disease or defect, elaborating on their applicability to former child 
soldiers. With the aid of psychological studies, the Article first 
unmasks the troubling realities and complexities of the situation. It 
subsequently casts its gaze towards the hallowed halls of the 
International Criminal Court (“ICC”), which has had occasion to 
confront the child soldiering phenomenon. Following a meticulous 
juxtaposition of the Lubanga and Ongwen cases at the ICC, the Article 
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reveals troubling inconsistencies which do not bode well for the future 
of international criminal justice. 

In uncovering these inconsistencies, this Article reveals that the 
application of defenses to child soldiers is often compounded with 
overly stringent legal analyses which do not holistically consider the 
intricacies of child soldiering. The Court’s application of defenses thus 
far has not adequately reflected the requisite sensitivity and 
understanding towards the plight of former child soldiers. This Article 
propounds a revised legal interpretation, one that encapsulates the 
psychological trauma and the coercive pressures that child soldiers 
undergo. Crucially, it emphasizes that a child soldier’s past and future 
cannot be bifurcated; the beginning as a child soldier sets into motion 
a concatenation of life-altering events, the effects of which traverse 
into adulthood. In advocating for a more compassionate legal 
framework, this Article hopes to contribute to a fairer system of 
interpretation that is more geared towards the protection of the most 
innocent members of humanity —even when they may later evolve into 
victims who victimize. 
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1. INTRODUCTION 
It is generally understood to be the case—sometimes even referred to as a 

universal rule1—that children have no place in adult wars. Yet, the unfortunate 
reality of warfare is that the civilian population is often a target, and children are 
no exception to being victims of war. The phenomenon of child soldiering is 
rather sui generis: children are not merely the targets of violence and atrocity, 
but many become perpetrators of these acts too.2 UNICEF’s Paris Principles 
define a child soldier as “[a]ny person below 18 years of age who is or who has 
been recruited or used by an armed force or armed group in any capacity, 
including but not limited to children, boys and girls, used as fighters, cooks, 
porters, messengers, spies or for sexual purposes.”3 Eichstaedt observes that a 
notable difference between Bernard Nyang, a child soldier, and other eleven-
year-olds was that Bernard could handle an AK-47 quite well.4 Child soldiers 
are often forcibly recruited—described as “a journey into hell”5—and made to 
commit crimes with the threat of severe violence if they do not obey.6 Through 
brainwashing and indoctrination, the child’s allegiances are realigned, with the 
turning point being the ritualized killing of others soon after their abduction.7 
Having crossed the “ultimate moral boundary,”8 by their own (coerced) actions, 
they make themselves alien to the only home they knew. There is no turning 
 
 1. P. W. SINGER, CHILDREN AT WAR 7 (2005). 
 2. Id. at 6. 
 3. UNICEF, Principles and Guidelines on Children Associated with Armed Forces or Armed 
Groups, Principle 2.1., The Paris Principles (Jan. 30, 2007), 
https://www.unicef.org/mali/media/1561/file/ParisPrinciples.pdf. 
 4. PETER EICHSTAEDT, FIRST KILL YOUR FAMILY: CHILD SOLDIERS OF UGANDA AND THE 
LORD’S RESISTANCE ARMY 50 (2009). 
 5. Singer, supra note 1, at 61. 
 6. Scott Gates, Why do Children Fight?, in CHILD SOLDIERS: FROM RECRUITMENT TO 
REINTEGRATION 39 (Alpaslan Özerdem & Sukanya Podder eds., 2011). 
 7. Singer, supra note 1, at 70–74. 
 8. Id. at 74. 
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back, with fear being the critical factor binding the children to their new 
community.9 Yet, it does not stop there. Violence begets violence, as is made 
evident by the once forcibly abducted child soldiers training the next cohorts of 
fighters.10 Severe crimes are perpetrated against the very communities they hail 
from. Given their lack of choice in becoming a child soldier, the particular 
brutality displayed in their egregious acts of violence creates a particular 
conundrum with respect to their status under international law: are they to be 
treated as victims, deserving of the law’s sympathy and protection, or as 
perpetrators, subject to the law’s censure and punishment? 

This dilemma is made evident by the case of Dominic Ongwen, a former 
child soldier of the Ugandan LRA who was brutally abducted as a child and 
found guilty many years later of multiple war crimes and crimes against 
humanity. It may be opined that the victim-perpetrator dichotomy seemingly 
falls apart when dealing with child soldiers; they are often victims of the same 
crimes they later commit. Thus, they seemingly exist in a “shadowland”11 
between pure victim and pure perpetrator. 

A pertinent question then emerges for international criminal law: how can 
a system predicated on ending impunity for the most serious international crimes 
engage with the child soldiering phenomenon? To what extent can these victim-
perpetrators rely on defenses to excuse their conduct? This brings forth a 
necessary discussion of the defenses of mental disease/defect and duress. It is 
indubitable that the perpetration and witnessing of constant violence has severe 
psychological consequences; but does that excuse the commission of 
international crimes? Additionally, in “classical” cases where duress is invoked 
as a defense, it refers to a particular moment—for example, being forced to kill 
a particular individual because of a threat of death in that moment. However, in 
the case of child soldiers, this threat of death or serious bodily harm is an 
omnipresent phenomenon. Their every act must conform to the whims and 
wishes of their commanders, so much that after the passage of many years in this 
coercive environment, they may even come to believe either of two things: that 
their actions are not even inherently wrong, but the right thing to do (akin to 
brainwashing); or that they do not possess the ability of free choice to deviate 
from the strict modus operandi of their commanders. 

As one may infer from this discussion, a central theme that emerges is that 
a child soldier’s past and present are interlinked; their past experiences mold 
their future actions. Yet, it would seem odd to simply allow one’s past 
victimization to excuse their future crimes, just as one does not excuse a sexual 
predator due to having suffered sexual abuse during his childhood. It thus 

 
 9. Id. at 90. 
 10. Id. at 109. 
 11. Cf. ARMED GROUPS AND INTERNATIONAL LAW: IN THE SHADOWLAND OF LEGALITY AND 
ILLEGALITY (Katharine Fortin & Ezequiel Heffes eds., 2023) (the term “Shadowland” has been 
gratefully borrowed from this text). 
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becomes necessary to delve into the defenses and ascertain the threshold 
elements required to excuse the commission of international crimes. Since 
mental disease/defect and duress have never had success before the ICC in 
exculpating defendants, questions emerge as to whether the standard is too 
onerous, and how—if at all—the Rome Statute framework should evolve to 
properly confront the child soldiering phenomenon. 

~ 
The purpose of this Article is to analyze the regime of defenses at the 

International Criminal Court (“ICC”) with a practical application of these in 
relation to child soldiers. It seeks to unpack the requirements for the grounds for 
excluding criminal responsibility and shed light on the plight of child soldiers. It 
will further examine the ICC’s treatment of these defenses and the child soldier 
phenomenon to date, and the extent to which the Court has been successful in 
recognizing their plight. Straddling the intricately intertwined topics of law and 
psychology, the Article will ultimately aim to propose a new reading of defenses 
when it comes to child soldiers—the victims who are later considered 
perpetrators. 

The interviews form a particularly novel aspect of this Article. The author 
has held interviews with five experts, primarily targeting people who have 
worked with child soldiers first-hand or have conducted their own field research. 
The transcripts of these interviews, which span over one hundred pages in total, 
greatly inform the analysis. These experts have primarily been used as sources 
of knowledge. The interviews with the defense lawyers have greatly helped 
generate different perspectives and shed light on key issues. The interviews with 
psychology experts have additionally been used as sources of authority. A brief 
description of the expertise of each interviewee explains their relevance to the 
author’s research. 

Beth Lyons:12 Beth S. Lyons has been a criminal defense attorney for over 
30 years. For the last two decades, she has represented defendants at the ICC and 
the ICTR. Currently, she is a counsel in the Ongwen case at the ICC. She has 
also lectured and published on international criminal law and human rights. 

Thomas Obhof:13 Thomas Obhof is also a counsel in the Ongwen case. 
Previously, he has worked on the Defense teams for Kenyatta, Ali, and Blé 
Goudé. 

Dr. Elisabeth Kaiser:14 Elisabeth Kaiser is a clinical psychologist 
specialized in the field of psychotraumatology. She is a founder of vivo 
international; an NGO committed to research, prevention, and therapy of the 
consequences of traumatic stress on conflict-affected individuals and 

 
 12. Interview with Beth Lyons, Criminal Defense Attorney, International Criminal Court (Apr. 
2024). 
 13. Interview with Thomas Obhof, Counsel, International Criminal Court (Apr. 2024). 
 14. Interview with Elisabeth Kaiser, Clinical Psychologist, Founder, Vivo International (Apr. 
2024). 
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communities, as well as a co-founder of the NET Institute, which provides 
Narrative Exposure Therapy to survivors of multiple and complex trauma. She 
has also appeared as an expert witness on trauma and mental health in the 
Lubanga case at the ICC. 

Professor Mario Braakman:15 Mario Braakman is a professor of forensic 
psychiatry, ethnologist, and the President of the World Association of Cultural 
Psychiatry. For over twenty-five years, he has worked as a transcultural 
psychiatrist, almost exclusively with refugees and migrants. He has been the 
medical director of a highly specialized psychiatric clinic for refugees with 
severe mental disorders, among them child soldiers. He has also appeared as 
amicus curiae in the Ongwen Appeals Hearings. 

Dr. Kjell Anderson:16 Kjell Anderson is a jurist and social scientist 
specialized in the study of mass atrocities and human rights. His book—The 
Dilemma of Dominic Ongwen—draws upon comprehensive qualitative 
interviews in Uganda to examine the life of Dominic Ongwen. His research often 
involves qualitative interviewing in the field, including, for example, 
interviewing perpetrators and victims of genocide and crimes against humanity 
in Bosnia, Rwanda, Bangladesh, and Cambodia. 

~ 
Before delving any deeper, it is pertinent to mention some delimitations to 

the author’s research. The scope of the present Article is restricted to the liability 
of child soldiers under the regime of the Rome Statute of the International 
Criminal Court.17 The jurisprudence of other (international) courts and tribunals, 
while not the primary focus of the Article, is nonetheless discussed, given the 
paucity of relevant case law at the ICC, and the possibility of providing 
inspiration for other forms of interpretation. Additionally, the Article does not 
directly address the issue of crimes committed prior to child soldiers turning 
eighteen, since Article 26 of the Rome Statute does not confer jurisdiction over 
such crimes. It is crucial to note that the term “child soldier,” whenever used in 
the sense of ascertaining liability, only relates to former child soldiers who have 
passed the age of eighteen and can thus be held liable for their actions. Moreover, 
the scope of the present Article is limited to the defenses of mental disease or 
defect (Article 31(1)(a)) and duress (Article 31(1)(d)). Thus, intoxication and 
self-defense are not considered in this analysis. Finally, the Article focuses on 
the case of child soldiers who do not later occupy a position of leadership or 
seniority. This is in light of the view that individuals in leadership positions—
even those that are former child soldiers—are presented with a choice, and that 

 
 15. Interview with Mario Braakman, Professor of Transcultural Forensic Psychiatry, Tilburg 
University (May 2024). 
 16. Interview with Kjell Anderson, Associate Professor of Law, University of Manitoba (Apr. 
2024). 
 17. Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90. 
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successfully invoking the defense of duress may become an insurmountable 
hurdle. 

~ 
This Article is divided into six sections. Following this introductory 

Section, Section 2 begins with considering the defenses of mental incapacity and 
duress. It first delves into their historical development and context and then 
elaborates the elements for these defenses in their present form under the Rome 
Statute. Section 3 shifts the focus to the child soldiering phenomenon. It begins 
by examining the use of child soldiers and its underlying reasons, and then 
describes the environment the child soldiers grow up in, using the Ugandan LRA 
as a helpful case study. It then analyzes the psychological consequences of child 
soldiering, relying on extensive psychological studies conducted in this field. 
Section 4 marks a return of focus to the ICC, this time on its practice thus far. It 
analyzes the Lubanga and Ongwen judgments and the narratives and 
inconsistencies espoused therein. Section 5 brings everything together, 
combining the interpretation of defenses under the Rome Statute, the child 
soldiering phenomenon and its psychological consequences, and the Court’s 
practice thus far. In doing so, it proposes a different, more desirable way to apply 
these defenses to child soldiers—a way that, the author humbly submits, is more 
cognizant of their plight and suffering. Finally, Section 6 provides some brief 
conclusions. 

2. GROUNDS FOR EXCLUDING CRIMINAL RESPONSIBILITY UNDER THE 
ROME STATUTE 

The Rome Statute, in stark contrast to the Statutes of the ICTY and ICTR, 
explicitly enumerates the various grounds that may exclude the criminal 
responsibility of an individual. The negotiation of the Statute was, as is well-
known, subject to much discussion by a number of States; as such, it contains a 
hybrid mixture of elements from both civil law and Anglo-American legal 
systems. This is also reflected within Article 31 of the Statute which enumerates 
the various grounds for excluding criminal responsibility—also referred to as 
defenses. 

The list of defenses under Article 31(1) is not exhaustive. Article 31(3) 
permits the Court to consider defenses other than those enumerated in Article 
31(1), under the condition that such defenses have a basis in custom, general 
principles of law, or internationally recognized human rights. Nonetheless, this 
Article does not consider alternative defenses, nor does it propose the 
introduction of any. It purports to analyze the existing, already-enumerated 
defenses and aims to apply these to the paradigm of child soldiers. 
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2.1 Mental Disease/Defect 
The notion that mental impairment should exclude criminal responsibility 

is one that finds support across many legal systems around the globe.18 In fact, 
the insanity defense—as it is sometimes referred to—has been described as being 
“essential to the moral integrity of the criminal law.”19 The underlying rationale 
for this defense is premised upon the assumption that defendants generally have 
the capacity for making moral choices and nonetheless choose to commit a 
wrong. As such, the law acquits those few individuals who do not have this 
capacity for making moral choices due to a mental impairment.20 Indeed, insofar 
as it considers mental disease/defect an excuse, the law signals that while a 
defendant’s conduct is still reproachable and unlawful, the law is sympathetic to 
the defendant’s circumstances and acquits him,21 as punishing him would be 
unfair. 

2.1.1 The ICTY & Diminished Mental Responsibility 
At the ICTY, defenses were not to be found in the Tribunal’s Statute. 

Instead, the ICTY’s Rules of Procedure and Evidence made a rather obscure 
reference to mental incapacity. Rule 67(A)(ii)(b) stipulated a requirement for the 
Defense to notify the Prosecution of its intent to offer “[A]ny special defense, 
including that of diminished or lack of mental responsibility.” 

The Čelebići Appeals Chamber considered a lack of mental responsibility 
to be equated with insanity, and that this was a “defence in the true sense,” 
leading to an acquittal if the plea was successful.22 However, it was not called to 
expound upon this further, as one of the defendants, Esad Landžo, had pleaded 
diminished mental responsibility instead. Landžo’s defense had relied on the 
English Homicide Act of 1957 in arguing for the existence of the partial defense 
of diminished mental responsibility, referring to how this Act would convict a 
person for manslaughter instead of murder if it were shown that he suffered from 
an abnormality of mind that substantially impaired his mental responsibility.23 
The purpose of this partial defense was to “alleviate the inflexibility of the 
mandatory life sentence for the crime of murder.”24 However, the Čelebići 
Appeals Chamber considered this rationale for the partial defense “inapplicable 
 
 18. GERHARD WERLE & FLORIAN JEßBERGER, PRINCIPLES OF INTERNATIONAL CRIMINAL 
LAW 295 (4th ed. 2020). 
 19. Richard J. Bonnie, The Moral Basis of the Insanity Defense, 69 A.B.A. J. 194, 194 (1983). 
 20. GEERT-JAN ALEXANDER KNOOPS, DEFENSES IN CONTEMPORARY INTERNATIONAL 
CRIMINAL LAW 107–08 (2nd ed. 2007). 
 21. Beatrice Krebs, Justification and Excuse in Article 31(1) of the Rome Statute, 2 CAMBRIDGE 
J. INT’L & COMP. L. 382, 385 (2013). 
 22. Prosecutor v. Delalić, Mucić, Delić, and Landžo, Case No. IT-96-21-A, Appeal Judgement, 
¶ 582 (Int’l Crim. Trib. for the former Yugoslavia Feb. 20, 2001) [hereinafter Čelebići Appeals 
Judgement]. 
 23. Id. Brief for Appellant Esad Landžo, at 97, on Appeal against Conviction and Sentence. 
 24. Peter Krug, The Emerging Mental Incapacity Defense in International Criminal Law, Some 
Initial Questions of Implementation, 94 AJIL 317, 330 (2000). 
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to proceedings before the Tribunal” as the ICTY had neither mandatory 
sentences nor any appropriate lesser offence to substitute.25 As such, the 
Chamber considered that far from being a full defense, diminished mental 
responsibility did not even constitute a partial defense at the ICTY. Rather, it 
could only be a factor relevant in mitigation of one’s sentence.26 In doing so, the 
Appeals Chamber arguably cemented the position of international criminal law 
as a distinct realm, thus affirming that while domestic rules certainly inform the 
creation of international rules, they cannot be fully and wholly transposed into 
the latter legal order. 

In assessing the requirements of diminished mental responsibility, it bears 
noting that the Čelebići Trial Chamber focused on one’s volition as the 
determinative element: the “accused’s abnormality of mind should substantially 
impair his ability to control his actions.”27 The Vasiljević Trial Chamber, 
however, referring to Article 31(1)(a) of the Rome Statute as well as the penal 
codes of multiple jurisdictions, held that: 

The Trial Chamber is satisfied that an accused suffers from a diminished 
mental responsibility where there is an impairment to his capacity to 
appreciate the unlawfulness of or the nature of his conduct or to control 
his conduct so as to conform to the requirements of the law.28 

Not only did this interpretation essentially mirror the wording of the Rome 
Statute, it also adopted a broadened concept of diminished mental 
responsibility.29 Whereas the Čelebići Appeals Chamber had focused on 
volition, the Vasiljević Trial Chamber introduced an additional cognitive element 
in its assessment. In Jelisić, the Trial Chamber was confronted with an accused 
who presented himself as the “Serbian Adolf,”30 who had declared having to 
execute twenty to thirty persons before being able to drink his coffee each 
morning.31 While the Trial Chamber considered the expert evidence to indicate 
that Jelisić suffered from personality disorders and had borderline, narcissistic 
and antisocial characteristics, it held—without elaboration32—that this did not 
diminish his responsibility.33 All things considered, as noted by commentators, 

 
 25. Čelebići Appeals Judgement, supra note 22, ¶ 590. 
 26. Id. 
 27. Id. ¶ 1166 (emphasis added). 
 28. Prosecutor v. Vasiljević, Case No. IT-98-32-T, Trial Judgement, ¶ 283 (Int’l Crim. Trib. for 
the Former Yugoslavia Nov. 29, 2002) (emphasis added). 
 29. Pascale Chifflet & Ian Freckelton, The Mental Incapacity Defence in International Criminal 
Law: Ramifications from the Ongwen Trial Judgment, 22 INT. CRIM. L. REV. 751, 763 (2022). 
 30. Prosecutor v. Jelisić, Case No. IT-95-10-T, Trial Judgement, ¶ 102 (Int’l Crim. Trib. for the 
Former Yugoslavia Dec. 14, 1999) [hereinafter Jelisić Trial Judgement]. 
 31. Id. ¶ 103. 
 32. Chifflet & Freckelton, supra note 29, at 763. 
 33. Jelisić Trial Judgement, supra note 30, ¶ 125. 
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the defense of diminished mental responsibility has “enjoyed little or no traction 
at the tribunals despite repeated defence efforts.”34 

2.1.2 The ICC & Article 31(1)(a) of the Rome Statute 
As explored above, the ICTY had limited opportunity to address the full 

defense of mental incapacity. Nonetheless, the defense was confirmed in the 
Rome Statute under Article 31(1)(a). While substantially diminished mental 
capacity is considered a mitigating circumstance in sentencing,35 it falls short of 
being a defense. The defense relating to abnormality of mind under Article 
31(1)(a) is that of mental disease or defect. In order to exclude criminal 
responsibility, the Rome Statute requires that at the time of the relevant conduct, 
the disease/defect “destroys that person’s capacity to appreciate the unlawfulness 
or nature of his or her conduct, or capacity to control his or her conduct to 
conform to the requirements of law.”36 

Thus, Article 31(1)(a) entails a two-fold requirement: the presence of a 
mental disease or defect in terms of an abnormality of mind37 and for this mental 
disease to destroy one’s capacity to appreciate the unlawfulness or control the 
conduct.38 Given the strong relevance of this defense to child soldiers, each of 
these elements will be examined in turn. 

2.1.2.1 A Mental Disease or Defect 
As noted by Eser and Ambos in their latest commentary on the Rome 

Statute, the word “mental” must be interpreted broadly so as to include 
impairments of both cognition and volition.39 This marks a change in 
interpretation from their previous commentary, as well as a departure from the 
view espoused by other authors, who considered that the use of the word 
“mental” would seem to exclude psychic affections and disturbances such as 
deep sorrow or blind rage.40 Thus, in addition to an inability to appreciate the 
unlawfulness of certain conduct, Article 31(1)(a) ought to allow for the defense 
to be extended to instances where the accused is intellectually aware of the 
wrongfulness of their actions but undergoes an uncontrollable and irresistible 
impulse41—a lack of volition. In justifying this conclusion, Eser and Ambos note 
that the Chair of the Working Group on General Principles of Criminal Law, 

 
 34. ALEXANDER ZAHAR & GÖRAN SLUITER, INTERNATIONAL CRIMINAL LAW 437 (2nd ed. 
2012). 
 35. ICC, Rules of Procedure and Evidence, Rule 145(2)(a)(i). 
 36. Rome Statute, supra note 17, art. 31(1)(a). 
 37. Albin Eser & Kai Ambos, Article 31 – Grounds for Excluding Criminal Responsibility, in 
ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT – ARTICLE-BY-ARTICLE COMMENTARY 
1358 (Kai Ambos ed., 4th ed., Beck Nomos 2022). 
 38. Id. 
 39. Id. at 1358–59. 
 40. Knoops, supra note 20, at 111; Werle & Jeßberger, supra note 18, at 296. 
 41. Eser & Ambos, supra note 37, at 1359. 
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during negotiations on the Statute, explained that the relevant aspect was the 
effect of the mental condition, as opposed to the label given to it.42 

Additionally, Article 31(1)(a) does not limit the scope of the incapacity 
defense to a mental disease, instead also encompassing mental defects—a term 
which suggests a short-term moment of mental incapacitation. However, to 
prevent an overly broad application of this defense so as to encompass almost 
any psychic affection, it has been suggested that it is necessary to interpret the 
requirement of “suffering” from the disease or defect seriously. As such, a 
mental defect that is merely momentary or temporary may not suffice and this 
type of defense must instead amount to a disturbance of some duration.43 

Thus, in sum, the first element encompasses any mental defect that reaches 
a certain level of severity and permanence and can distort the perpetrator’s ability 
to appreciate or control their conduct. 

2.1.2.2 Destruction of the Capacity to Control or Appreciate the 
Unlawfulness of One’s Conduct 

The word “destroy” seems to imply an extremely high standard,44 having 
opined by some to constitute a “deliberately unattainable” threshold.45 Indeed, 
the Čelebići Appeals Chamber distinguished it from the ICTY defense of 
diminished mental responsibility, noting that the latter merely required 
impairment of the defendant’s capacity, as opposed to destruction of capacity 
required by the Rome Statute.46 Thus, a plain reading of destruction of capacity 
would imply a total exclusion of the accused’s ability to understand or control 
their conduct.47 

However, such a reading is unsatisfactory and is disconsonant with 
practical realities. Eser and Ambos considered that requiring the “utter 
elimination” of volitional control or cognitional reason would set unrealistic 
hurdles, since mental disorders do not usually leave people absolutely incapable 
of self-control or totally disorientated.48 As affirmed by Professor Braakman, 
who appeared as an amicus curiae in the Ongwen Appeals Hearings: 

[I]f destruction of someone’s capacity to appreciate the unlawfulness of 
one’s conduct is interpreted by the Appeals Chamber as complete 

 
 42. Massimo Scaliotti, Defences before the International Criminal Court: Substantive Grounds 
for Excluding Criminal Responsibility - Part 2, 2 INT’L CRIM. L. REV. 1, 26 (2002). 
 43. Eser & Ambos, supra note 37, at 1359–60. 
 44. See ROBERT CRYER, DARRYL ROBINSON, & SERGEY VASILIEV, AN INTRODUCTION TO 
INTERNATIONAL CRIMINAL LAW AND PROCEDURE 385 (4th ed. 2019). 
 45. Justin Harder, A Future Perspective on the Disposition of the Insane and the Unfit to Stand 
Trial in the International Criminal Court, 8 N.Z.Y.B. INT’L L. 145, 153 (2010). 
 46. Čelebići Appeals Judgement, supra note 22, ¶ 587. 
 47. Ian Freckelton & Magda Karagiannakis, The Insanity Defence under International Criminal 
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annihilation, then there will never be any disorder that will fit ever in 
that description, since even Alzheimer’s, dementia or severe psychosis 
is not equivalent to total destruction of someone’s capacity.49 

In the Ongwen Appeals Hearings, even the Prosecution considered that the 
standard should not become “abstract” or “impossible to achieve.”50 Thus, the 
desirable standard should be an extensive and far-reaching loss of self-control or 
reason.51 

2.2 Duress 
The defense of duress, widely recognized in many domestic systems,52 

aims to embrace the reality that individuals may, at times, be forced to commit 
crimes against their will.53 It is important to differentiate between necessity and 
duress, even though in both cases the defendant is deemed to have no viable 
moral choice in the matter.54 Necessity encompasses threats to life and limb 
emanating from natural circumstances.55 In contrast, duress tends to concern 
situations where this threat comes from another person.56 The Rome Statute, 
however, combines both necessity and duress in one provision: Article 
31(1)(d).57 As a result of the drafting, the following Section will invariably 
discuss some cases which dwelled on the defense of necessity rather than duress. 
First, however, it is apposite to briefly trace the historical development of the 
duress defense. As will be shown, the controversial element has been whether 
duress affords a complete defense to the killing of innocents. 

2.2.1 Tracing the development of the defense of duress 
The duress principle is certainly no novel invention of the twenty-first 

century—the invocation of this principle can be traced back to the Llandovery 
Castle case before the Leipzig Supreme Court in 1921. Although dismissed on 
the facts, the court had due regard to the potential application of duress in 
principle, considering whether the commander of the two accused would have 
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enforced the commission of their crimes with “weapon in hand.”58 The duress 
defense later gained considerable prominence in the post-World War II trials. 
The Jepsen case involved a prison guard in a German concentration camp who 
had killed six internees, allegedly having been forced at gunpoint to do so. 
Although Jepsen was found guilty, the case confirmed the principle that duress 
could be a defense even in a case involving the killing of innocents.59 In the 
Stalag Luft III case of 1947, the British Military Tribunal considered that English 
law did not allow duress as a defense for killing innocents, but that the state of 
international law on the matter was rather ambivalent; thus, it did not explicitly 
exclude the possibility for duress to be applied.60 In Feurstein et al (1948), the 
Judge-Advocate of the British Military Court in Hamburg excluded the 
applicability of duress for killing in an obiter dictum grounded in the English 
Dudley and Stephens case.61 In Hölzer et al., the Judge-Advocate issued a ratio 
decidendi ruling that duress was not available as a defense for the killing of 
innocents; the accused had claimed to have killed a captured Canadian airman 
pursuant to an order under gunpoint from their commander.62 Thus, apart from 
Hölzer et al., the defense of duress in relation to unlawful killings had not 
categorically been excluded. 

In the Flick trial, four defendants were acquitted of Count 1—consisting of 
crimes against humanity and war crimes—as they had been subject to a “clear 
and present danger” that had prompted the necessity of committing their criminal 
actions.63 In this regard, reference was made to the “Reich reign of terror” and 
how the Reich was “always present, ready to go into instant action and to mete 
out savage and immediate punishment.”64 In the IG Farben judgment, the 
Tribunal acknowledged the existence of a defense of necessity in the context of 
coercive conditions where one receiving an order has no moral choice about 
whether to comply with it.65 It nonetheless convicted the defendants based on 
culpa in causa—the notion whereby one is culpable if he himself causes the 
danger of a severe threat to occur.66 The Tribunal considered that the defendants 
had embraced the opportunity to take full advantage of the slave labor program 
and were substantially responsible “for broadening the scope of that 
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reprehensible system.”67 In the Krupp case, the Tribunal rejected a defense of 
necessity, opining that the defense was not available in instances where the will 
of the accused is not overpowered but rather “coincides with the will of those 
from whom the alleged compulsion emanates;”68 it required necessity to compel 
the accused “to do what otherwise he would not have done.”69 It is acknowledged 
that the Flick, IG Farben, and Krupp judgments all considered industrialists who 
had adopted policies of enforced labor in their industries and thereby contributed 
to war efforts;70 as such, the pleas of necessity did not relate to the killing of 
innocents. Nonetheless, because the elements of necessity derived by the US 
Military Tribunal can be found in the definition of duress in the Rome Statute, 
such an overview is merited. In Einsatzgruppen, the US Military Tribunal 
notably allowed duress to be invoked as a defense even in cases of unlawful 
killing, given that certain conditions were met, stating that:71 

Let it be said at once that there is no law which requires that an innocent 
man must forfeit his life or suffer serious harm in order to avoid 
committing a crime which he condemns. The threat, however, must be 
imminent, real, and inevitable. No court will punish a man who, with a 
loaded pistol at his head, is compelled to pull a lethal lever. Nor need 
the peril be that imminent in order to escape punishment.72 

In the Hostages trial, the Tribunal reiterated the conclusions of the 
Einsatzgruppen case, while reaffirming a requirement for proportionality: 

If one claims duress in the execution of an illegal order it must be shown 
that the harm caused by obeying the illegal order is not disproportionally 
greater than the harm which would result from not obeying the illegal 
order.73 

2.2.2 Duress at the ICTY: The Erdemović Ruling 
Over fifty years after the subsequent Nuremberg Trials, the ICTY 

addressed the defense of duress once more. On July 16, 1995, the twenty-three-
year-old Dražen Erdemović, who was part of the army of the Republika Srpska, 
was ordered to go to a farm in Pilica, Bosnia.74 Buses of Muslim men from 
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Srebrenica were brought there throughout the day. These men were lined up 
before a firing squad which was ordered to kill them. Erdemović was also part 
of the firing squad, and by his own estimate killed about 70 people.75 Erdemović 
initially refused the order to kill the unarmed civilians, but his refusal was met 
with a threat to join the civilians and be killed if he did not comply. At his initial 
appearance, Erdemović pled guilty to murder as a crime against humanity, while 
testifying that he had been under duress: 

Your Honour, I had to do this. If I had refused, I would have been killed 
together with the victims. When I refused, they told me: “If you are sorry 
for them, stand up, line up with them and we will kill you too.” I am not 
sorry for myself but for my family my wife and son […], and I could 
not refuse because then they would have killed me.76 

The ICTY Appeals Chamber was called upon to determine whether duress could 
afford a complete defense to an accused charged with the killing of innocents. 
By a narrow 3-2 majority, the Appeals Chamber found that duress did not 
constitute a complete defense to charges involving the killing of innocent 
humans.77 This was a clear adoption of the common law position, under which 
duress can never form a defense to murder.78 In their Joint Separate Opinion, 
Judges McDonald and Vohrah—who were part of the majority—explained their 
policy-driven considerations for disallowing a duress defense, noting that the 
crimes that concerned the Tribunal were the “most heinous crimes known to 
humankind” and that it was necessary to promote the application of international 
humanitarian law (IHL) by “recognising the normative effect which criminal law 
should have upon those subject to them.”79 Thus, they deemed it paramount for 
international criminal law to create a strong disincentive against any violations 
of civilians’ protected interests in armed conflict.80 

Of particular importance, and of considerable relevance for the following 
Section, is Judge Antonio Cassese’s strong dissenting opinion, where he 
examined the scope of the duress defense in detail. He criticized the policy-
oriented approach of his colleagues, considering that the Tribunal was bound by 
international law and international law alone.81 Embarking on his own detailed 
analysis of the law on duress, including the post-Nuremberg judgments explored 
in the preceding Section, Cassese concluded that customary international law 
does not recognize an exception preventing the application of duress in cases 
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involving the killing of innocents.82 He concluded that duress should be assessed 
on a case-by-case basis for all categories of crime, including those involving 
killing.83 In doing so, Cassese expressed a preference towards the continental 
European criminal law tradition, which allows duress and necessity as 
exculpatory grounds even for killing a person.84 

Nonetheless, Cassese did nuance his view by identifying four strict 
conditions for successfully invoking the defense of duress: (1) a severe threat to 
life or limb; (2) no adequate means to escape the threat; (3) proportionality in the 
means taken to avoid the threat; (4) the situation of duress should not have been 
self-induced.85 Cassese further opined that the proportionality requirement 
would be the hardest to satisfy in relation to the killing of innocent persons, 
distinguishing between two situations. In the first situation, where an accused 
saves his own life at the expense of his victim, Cassese considered that the 
philosophical, moral, and legal difficulties would be so significant that the 
accused might never be able to successfully rely on duress as a defense; it would 
be quite impracticable to perform a lesser evil test when having to weigh one life 
against another. In the second situation, Cassese considered that duress could be 
successfully relied upon: a case which did not present a direct choice between 
the life of the person under duress and his victim. Thus, Cassese noted that an 
exculpatory circumstance could exist when it was highly probable that the person 
under duress would not be able to save the victims’ lives, regardless of what he 
did. As such, Cassese argued that it would be “too dogmatic” and “unsupported 
by international law” to categorically bar reliance upon the duress defense in 
cases involving the killing of innocents.86 

2.2.3 The ICC & Article 31(1)(d) of the Rome Statute 
Article 31(1)(d) of the Rome Statute, in reinstating duress as a ground for 

excluding criminal responsibility, has set aside the precedent of the majority in 
the Erdemović Appeals Chamber.87 Under the Rome Statute, duress requires a 
person’s conduct to result from a threat of imminent death or of continuing or 
imminent serious bodily harm against that person or another person. 
Additionally, the person must act necessarily and reasonably to avoid this threat 
and must not intend to cause a greater harm than the one sought to be avoided. 
The threat may either be made by other persons or constituted by other 
circumstances beyond that person’s control.88 The elements of duress 
encapsulated in the Rome Statute seem to mirror the criteria propounded by 

 
 82. Id. ¶ 40. 
 83. Id. ¶ 41. 
 84. Werle & Jeßberger, supra note 18, at 284. 
 85. Erdemović, Separate and Dissenting Opinion of Judge Cassese, supra note 59, ¶ 41. 
 86. Id. ¶ 42. 
 87. Schabas, supra note 54, at 244. 
 88. Rome Statute, supra note 17, art. 31(1)(d). 



2025] IMMUTABLE REALITIES 259 

Judge Cassese in his dissenting opinion in Erdemović. These elements will be 
explicated in turn. 

2.2.3.1 The nature, origin, and subject of the threat 
The threat that results in duress must be one of either imminent death or of 

continuing or imminent serious bodily harm, meaning that more than basic, 
superficial injuries are required.89 The threat must objectively exist; a threat only 
existing in the accused’s mind at the time of his conduct does not suffice.90 Eser 
and Ambos postulate that a merely abstract danger or an elevated possibility that 
a dangerous situation might occur does not suffice.91 According to the Ongwen 
Trial Chamber, it is the harm that must be imminent or continuing, as opposed 
to the threat; thus, duress is unavailable if the threat of the harm is not such as to 
“materialise sufficiently soon.”92 

Additionally, the threat must cause the situation of duress which prompts 
the commission of the criminal act. This entails that the threat’s capacity to 
induce duress must be so strong as to overpower the defendant’s will.93 The 
causation requirement, according to Eser and Ambos, rests on the German 
criminal law term of “Unzumutbarkeit”—loosely translated as 
“unreasonableness.” Thus, the test is whether the threats upon which the 
defendant acted were of such a nature that the “normal” person could not be 
fairly expected to endure.94 Thus, while the law does not require extraordinary 
gallantry or heroism, a weakness of character does not suffice to exclude criminal 
responsibility.95 

Regarding the origin of the threat, sub-paragraphs (i) and (ii) of Article 
31(1)(d) envision two scenarios. First, the threat can emanate from another 
person. This is the classical example of a defendant who was threatened at 
gunpoint to commit a crime. Second, however, the threat can come from “other 
circumstances beyond that person’s control,” which have been interpreted to 
include endangerments by natural forces and the like.96 Notably, self-induced 
risks are not encompassed under duress-inducing circumstances and do not 
exclude criminal responsibility97—a concept mirroring that of the 
aforementioned culpa in causa. However, it has been suggested that some remote 
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contribution having only a distant causal relationship to the existence of the 
threat does not preclude the defense of duress.98 

The subject of the threat can be either the defendant himself or another 
person. Using the classical gunpoint example, the defendant could commit a 
criminal act if the gun was pointed at his head, but also if it was pointed at, for 
example, an innocent bystander. With the latter scenario, the defense endorses 
emergency assistance to third persons as well. However, this also merits special 
attention since it is plausible that the threat to a stranger may not be as grave as 
to “overpower” the defendant’s will and induce him into committing an 
international crime.99 

2.2.3.2 Acting necessarily and reasonably to avoid the threat 
The Rome Statute stipulates a requirement for the defendant to act 

“necessarily and reasonably” to avoid the threat. Necessity has been interpreted 
to require the action to be the only available possibility of avoiding the threat, 
whereas reasonableness implies the act being generally appropriate to avert the 
danger.100 The Ongwen Trial Chamber has embraced a subjective assessment of 
this element, requiring an evaluation of the “totality of the circumstances” of the 
defendant and the actions of others in comparable circumstances.101 

2.2.3.3 Balancing of interests in averting the threat 
Finally, Article 31(1)(d) requires that the person “does not intend to cause 

a greater harm than the one sought to be avoided.” This element stands for a 
middle-ground between necessity and duress, insofar as it introduces a subjective 
proportionality test.102 It is thus not required for the defendant to actually avoid 
the greater harm, but merely for him to intend to do so.103 However, similar to 
the reasoning in the IG Farben and Krupp cases explored above, if the defendant 
identifies himself with the project or over-accomplishes the extorted tasks—
thereby contributing to the project’s expansion—this element will not be 
satisfied and criminal responsibility will not be excluded.104 

3. EXAMINING CHILD SOLDIERS & THE QUESTION OF THEIR COGNITIVE 
DEVELOPMENT 

Thus far, this Article has discussed at length the defenses of mental 
disease/defect and duress. As becomes evident, the applicability of these 
defenses is intricately linked to one’s circumstances and cognitive state at the 
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time the crime was committed. Importantly, one’s cognitive development 
continues throughout childhood. As such, it would be misguided to deliberate on 
matters of the mind without duly considering the context of one’s upbringing. 
This is particularly true for child soldiers, who, from a very early age are put into 
an environment which—as this Article will demonstrate—has a tremendous 
impact on the development of their cognitive functions. Even though they are 
not criminally responsible for crimes they commit prior to turning eighteen, it is 
paramount to avoid analyzing their adulthood crimes in isolation from their 
childhood past—given that these latter experiences may impact their ability to 
resist coercion. Thus, this Section delves into the phenomenon of child soldiers, 
detailing how their rough upbringing affects their mental development. 
Incorporating psychological research, it focuses specifically on the cognitive 
consequences of child soldiering and the extent to which child soldiers possess 
free will and the ability to distinguish between right and wrong. 

3.1 The Child Soldier Phenomenon 
[W]ith your leave I would wish to emphasise children. For far too long, 
[…] far too often, they are the invisible casualties of war, conflated with 
the civilian population or just ignored. But the effect on them is 
profound. It was profound and it remains profound and it remains 
lasting.105 

– Karim A. A. Khan KC, Opening Statement, Ali Kushayb Trial 
The use of child soldiers has been a raging phenomenon in the twenty-first 

century. In 2022 alone, parties engaged in conflict were involved in the 
recruitment and use of 7,622 children.106 Between 2005 and 2022, UNICEF 
reported that more than 105,000 children were verified as recruited;107 actual 
figures are presumably even higher. Research has indicated that the number of 
children at risk of being recruited as child soldiers around the globe has also 
skyrocketed, from 99 million children in 1990 to 337 million in 2020108—thus 
accounting for more than 1 in 8 of all children globally.109 

The practice of recruiting children during armed conflict can be attributed 
to several factors. From a societal perspective, it has been pointed out that 
globalization-induced inequality and failures of socioeconomic developmental 
programs have impaired the social norms and values that aim to protect children. 
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Consequently, children have been commodified.110 Additionally, several 
characteristics of children make them attractive for conscription: they are more 
impressionable than adults,111 malleable, cheap to recruit, and easily 
replaceable.112 As adolescents, they are “more impulsive, impetuous, and risk-
taking.”113 Moreover, the proliferation and development of small arms weaponry 
allow children to use weapons as effectively as adults, allowing easy substitution 
of adult fighters with children. As noted by Singer, “a handful of children now 
can have the equivalent firepower of an entire regiment of Napoleonic 
infantry.”114 In sum, likely owing to these factors, empirical research has 
demonstrated that the recruitment of child soldiers may actually increase the 
military fighting capacities of rebel groups.115 

People under the age of eighteen usually end up as child soldiers in three 
ways: (1) they are abducted or conscripted through the use of violence or other 
serious threats; (2) they join such armed groups themselves; or (3) they are born 
into such groups.116 Regarding the occurrence of children enlisting “voluntarily,” 
however, research has pointed out that in the face of worsening socioeconomic 
conditions, children see no other option for survival. As such, their decision to 
enlist is a desperate one as opposed to one of truly free choice.117 In relation to 
children who are born into such groups—children born of war—it is important 
to note that they already, by virtue of the circumstances of their birth, face social 
stigmatization and discrimination and may even face neglect or abandonment in 
some cases.118 Paramount to accentuate, however, is that the Rome Statute 
classifies the conscription, enlistment, and use of children under the age of 
fifteen in armed conflict as a war crime.119 
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3.2 Life in the LRA: Coercion, Violence, and No Escape 
Let us turn to the Lord’s Resistance Army (LRA) in Northern Uganda, 

described as “one of the most brutal environments known to humanity.”120 
Between 1986 and 2006, the LRA is estimated to have forcibly abducted between 
25,000 and 38,000 children;121 at some points, ninety percent of the LRA forces 
consisted of minors.122 The Ongwen Trial Judgment discusses this in 
considerable detail. The LRA would abduct anyone “[it thought] was able to 
fight” or “capable of working,” starting from individuals the age of ten.123 
Shortly after abduction, the child recruits were forced to undergo rough initiation 
procedures, including the use of ritualistic ceremonies where they were smeared 
with oil or shea butter, and were told that this would make them walk in circles 
if they tried to escape,124 and were caned or whipped.125 They were told they 
would be killed if they tried to escape or dropped the load they were carrying.126 
Additionally, the child soldiers would be forced to either commit or witness an 
act of extreme violence, such as killings,127 and beating or stoning someone to 
death.128 A study of 1,114 former child soldiers revealed that some of the most 
common traumatic events they underwent included being “forced to skin, chop 
or cook dead bodies, […] eat human flesh, […] loot property and burn houses, 
[…] abduct other children, […] [and] kill someone,” as well as “seeing people 
with mutilations and dead bodies,” and experiencing sexual assault and physical 
assault, “including [being] kicked, beaten, [or] burnt.”129 Ninety-three percent of 
these 1,114 former child soldiers were also threatened to be killed.130 

Shortly after abduction and initiation, the child soldiers underwent training. 
They were given combat training, taught how to shoot, (dis)assemble a gun, and 
ambush, and given firearms of their own.131 IHL concepts such as distinction 
were not part of their education—as the Trial Chamber noted, the LRA perceived 
all civilians living in Northern Uganda to constitute the enemy.132 Life inside the 
LRA was predominantly characterized by a highly coercive environment that 
was marked with a strict disciplinary system. Refusal to implement orders could 
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result in getting killed.133 Punishments in general were inflicted in an 
“immediate, crude and brutal manner,” instilling an environment of fear.134 

Deserting the LRA was a particularly grave offence: any re-captured 
recruits would be killed, sometimes in the presence of others for a deterrent 
effect.135 LRA members were also made fearful by a threat of attacking their 
home villages or parents in the event of their escape,136 a threat that also 
materialized in some instances.137 To dissuade the very thought of escape, on 
one occasion, four new abductees were bound together and stabbed to death with 
knives in the presence of others.138 Furthermore, the Ugandan government was 
depicted as the ultimate villain: through stories of how the Uganda People’s 
Defence Force soldiers would kill them if they escaped, they were discouraged 
from leaving the ranks of the LRA.139 There was not much choice but to accept 
the LRA’s version of events as the unadulterated truth, either—the recruits were 
banned from listening to the radio.140 Thus, within the bush—the self-erected 
social sphere of LRA life—the word of the commanders was the only truth the 
child soldiers knew and the only truth that mattered. Any semblance of a life 
outside the bush was mere illusion. Eleanor Beevor writes regarding a different 
context that ISIS demonized those outside the group to create a sense of threat 
that it promised protection from.141 By cutting off the child soldiers’ ties to their 
pre-LRA past, and creating a sense of sanctuary from the threat of the Ugandan 
government, the LRA too thus inevitably erected its own confines as the “in,” 
with all else being the demonized “outer.” 

Yet, the picture is rendered woefully incomplete without reference to 
spiritualism within the LRA. Recruits were indoctrinated and intimidated with 
the spiritual ideology of the LRA,142 and with Joseph Kony acting as the spiritual 
leader.143 A self-professed prophet, Kony legitimated his actions under the guise 
of following the commands of the spirits possessing him. His invocation of the 
spirits as the source of his spiritual, military, and strategic wisdom instilled a 
strong belief in the divine.144 The belief in the spiritual views espoused by Kony 
was cemented in practical ways: soldiers were promoted to leadership positions 
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as a result of perceived spiritual devotion,145 and feats on the battlefield were 
termed as being condoned by the spirits. Defections from the LRA were viewed 
with disdain, as they incurred the wrath of the spirits, and forced abductions and 
violence were depicted as the cleansing and purification of sinful people.146 The 
killings that many newly-recruited child soldiers had to do as their act of 
initiation into the LRA had a spiritual dimension too. The act of killing is 
particularly looked down upon in Acholi cosmology, as it inflicts the killer with 
the cen—the vengeful spirit of the dead—thereby bringing them great 
misfortune.147 Thus, someone who could willingly transgress a taboo would give 
an impression of having such a strong spiritual alliance with the gods or spirits 
that they did not need to worry about any spiritual repercussions.148 Thus, 
Kony’s spirit was on the side of the children who killed149—yet another factor 
that painted him as an otherworldly being. Many former LRA recruits described 
occasions when Kony’s spirits would predict things through him which came 
true,150 and many also believed that he could read minds and would know if they 
attempted to escape.151 

As Beevor describes, with his extreme form of charismatic authority, Kony 
created a sense of being “indispensable to the survival of the movement.”152 The 
evidence is manifold: Joseph Kony was effectively imbued with an aura of 
omniscience, one that instilled great fear and admiration within his followers in 
the LRA. Being a child soldier in his ranks meant near-complete subjugation to 
his “divine”—and often brutal—authority. 

3.3 The Cognitive Consequences 

3.3.1 Describing the Impact 
The psychological impact of being a child soldier is persistent, pernicious, 

and profound. Numerous studies have demonstrated the grave impact on the 
child’s mental health—the conclusions of some of them are worth replicating 
below. 

In 2004, the team of Ilse Derluyn interviewed 301 former LRA child 
soldiers. They had all been abducted at a young age (mean age of 12.9 years) and 
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stayed in the LRA for a mean of 25 months. They experienced an average of six 
traumatic events, with 77 percent having seen someone been killed and 39 
percent made to kill someone themselves. Of the children whose post-trauma 
stress reactions were assessed, the reactions of 97 percent were of clinical 
significance.153 In 2007, the team of Christophe Bayer conducted a study of 169 
former child soldiers from Uganda and the Democratic Republic of the Congo 
who had been violently abducted at a mean age of 12. Of these children, 35 
percent were found to exhibit fully developed post-traumatic stress disorder.154 
Similarly, a 2008 study by the team of Emilio Ovuga revealed that out of 102 
former LRA child soldiers, 89 reported having experienced ten or more war-
related traumatic psychological events, and 55.9 percent of them suffered from 
PTSD symptoms.155 In 2011, Pfeiffer and Elbert published the results of a study 
involving 72 formerly abducted adults in Uganda, 62 of which were former child 
soldiers. The study found that every one of the participants suffered from severe 
mental health consequences of the trauma-spectrum disorders; 71 percent had 
symptoms of depression, 60 percent had symptoms of anxiety, and almost half 
(49 percent) were diagnosed with PTSD.156 Thus, numerous studies make it 
patently clear that child soldiering has severe mental health consequences for an 
individual—often even amounting to PTSD. However, it is worth explicating 
this phenomenon more. 

Abduction—and the events surrounding it—were inherently a traumatic 
experience. The LRA severely mistreated abductees.157 During an attack on 
Odek camp, LRA fighters shot indiscriminately into civilian homes.158 Witness 
P-0252 narrated how children would flee from the gunfire and would be tied up 
with rope when stopped.159 Thus, the children were also fearful of being killed. 
In an attack on Pajule camp, a witness testified how he saw three children crying 
next to their mother, who had been killed with a machete.160 A study by Schaal 
and Elbert—albeit in the context of the Rwandan genocide—uncovered that 
among adolescents who had been children at the time of the genocide, the belief 
that they themselves would die and the witnessing of the murder of their parent(s) 
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were the two traumatic events most strongly related to post-traumatic stress 
symptoms.161 The very act of killing is also trauma-inducing, arguably even 
more so for a child. An army officer/psychologist describes it as follows: 
“Looking another human being in the eye, making an independent decision to 
kill him, and watching as he dies due to your action combine to form one of the 
most basic, important, primal, and potentially traumatic occurrences of war.”162 

One may recall that shortly after their initiation, child soldiers in the LRA 
were made to commit an act of extreme brutality. Dr. Kaiser describes it as 
follows: 

[T]hey get abducted and almost on day one or two of their abduction, 
they’re forced to commit an atrocity—usually harming or killing a 
member of the same village or of the same family, so that the road back 
is cut off. I have given treatment to a young man who was liberated in a 
battle from the LRA. He was nineteen at the time of treatment, but at 
eight years old, he had to kill his six-year-old sister. Yeah. Now, if 
you’re eight years old and you kill your sister, you can’t go home to 
your mother, can you? So that is a deliberate act to make these kids or 
adolescents or even adults commit a crime within their own 
community.163 

Even if not committed against one’s own family, the acts are of a nature that 
makes it difficult for them to be accepted back into their communities. Thus, two 
birds are killed with one stone: their past community ties are fixated on the pages 
of history, destined to be forgotten, and the child has personally experienced their 
first traumatic event. 

The child soldier’s abduction and early traumatic experiences are of 
particular significance in relation to their cognitive development. Dr. Kaiser 
mentions that a child’s brain is inherently very open and vulnerable; 
confrontation with trauma not merely impedes its healthy development but has a 
freezing effect on it.164 Because the young brains of children and adolescents 
undergo such tremendous change, particularly concerning the neural structures 
promoting executive function, the neuropsychological damage that ensues the 
disruption of these developmental processes can be especially severe.165 
Professor Braakman concurs, adding that the frozen state of the brain then paves 
the way for development disorders such as personality disorders.166 He continues 
to give an example of a Ugandan prison: approximately 90 percent of the youth 
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detained in its juvenile section are former child soldiers, which makes apparent 
the negative consequences on their cognitive development.167 

Yet, at the stage of abduction, the traumatization of the freshly-initiated 
child soldier has only just begun. As the above-mentioned studies have noted, 
child soldiers experience multiple traumatic events. What psychological studies 
also show is a relationship between the number of traumatic experiences and the 
prevalence of PTSD.168 Thus, the more traumatic events, the greater the chances 
of developing PTSD symptoms, and the more severe they usually are.169 Dr. 
Kaiser refers to this as the “building block” effect: she likens the traumatic 
experiences to stones in one’s backpack, which keep accumulating and adding 
up.170 At some point, if one has “collected” enough traumatic stressors—
particularly at the stage of childhood where the brain is especially vulnerable—
one then develops a pathological condition.171 Another study notably discovered 
that the longer a child soldier’s period of abduction, the greater their PTSD 
symptoms.172 

It need not necessarily be the perpetration of cruel and inhumane acts that 
induces trauma. Witnessing is also powerful, as Dr. Kaiser notes, and child 
soldiers witness a lot in the bush.173 The feeling of fear and helplessness then 
experienced triggers an alarm response. 

[I]t’s like a cocktail of stress hormones released in the brain, causing the 
brain to change. The brain literally changes. […] [I]t’s visible brain 
damage. The architecture of the brain and the way the waves flow is 
damaged.174 

Neuroscientific research also supports the conclusion that early abuse and 
neglect can change the structure of children’s brains; their neural pathways are 
wired in a manner that allows the child to cope with and respond to stressful, 
negative environments.175 Thus, the building block effect of traumatic 
experiences manifests itself in child soldiers through both the perpetration and 
witnessing of traumatic events. Dr. Kaiser adds that: 

[F]or some people it takes two events, for some three. Some people it 
takes twenty traumatic events until they break. But at some point, 
everybody breaks.176 
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3.3.2 Going Beyond PTSD: Appetitive Aggression 
At the outset, it must be noted that PTSD is certainly not the only 

psychiatric condition that develops in the aftermath of severe trauma; 
comorbidity—the presence of multiple medical conditions—is the norm rather 
than the exception.177 A study in the United States found that approximately 88 
percent of men and 79 percent of women with lifetime PTSD also meet the 
criteria for at least one other psychiatric disorder.178 

Yet, stretching beyond PTSD is another mental illness: appetitive 
aggression. Dr. Kaiser explains that usually, in the early days of trauma, when a 
child is threatened with fear, violence, or traumatic experiences, this induces 
post-trauma spectrum disorders, ranging from PTSD symptoms and depression 
to suicidality and other similar disorders. However, it can also sometimes 
culminate in the emergence of appetitive aggression. Dr. Kaiser refers to her 
study of former child soldiers: 

We interviewed 1,200 and we saw that quite a number of them didn’t 
show PTSD symptoms anymore. And so we were very confused 
because we thought these kids—and some of them had been in the bush 
for years—how come there’s a ceiling effect to maximum trauma that 
can be endured? But in those days, we didn’t know what it was. Now, 
we know: there’s another pathology that develops. First you develop 
[…] the anxiety disorders, right. But then you develop a different 
disorder. It’s called appetitive aggression.179 

Generally, child soldiers perceive violence as frightening and find it difficult to 
surpass the moral barriers;180 however, over time, with repetition, violence 
becomes “not only normal and acceptable but even exciting and arousing.”181 
The literature speaks of two cycles of violence in the mind: on the one hand, it 
is the reactive cycle of violence; the mind’s reaction to frequent exposure to 
violent experiences is to intensify PTSD symptoms and lower the threshold for 
aggression. On the other hand, it is the appetitive cycle of violence; being in a 
violent environment removes moral barriers to violence, resulting in increased 
violent offending. This appetitive cycle thus increases pleasure in inflicting harm 
on others.182 Both cycles of violence often interact at once: a child soldier may 
find preparing for combat to be fun and experience some fear just prior to it but 
have a “combat high”—a lust for violence—set in during a fight.183 Appetitive 
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aggression can become addictive as it activates the reward system.184 Dr. Kaiser 
references this reward factor of appetitive aggression by exemplifying a killer 
for whom it does not suffice to merely shoot his victim, but he wants to see them 
suffer and be helpless.185 With reference to a similar scenario, a soldier who 
notices having caused a defenseless person great pain may be expected to recoil 
in empathetic identification—similarly to how one might reflexively duck upon 
watching someone walk into a low-hanging tree branch.186 However, a person 
with pathological appetitive aggression would act conversely, becoming excited 
and spurred on by the perception of having hurt someone.187 

As appetitive aggression develops, however, it can have a buffering effect 
towards PTSD symptoms,188 as the viewing of aggression as appealing and 
rewarding supplants the fear and hesitation. As a sort of adaptation or defense 
mechanism, appetitive aggression effectively “inoculates” against the most 
severe PTSD symptoms.189 

Dr. Kaiser does note, however, that of the thousands of people who turned 
into appetitive aggressors that she has treated, “there isn’t a single person who 
wasn’t extremely victimized before, usually as a child.”190 Thus, she considers 
it impossible for such a transformation to occur in someone growing up in a safe 
environment. 

~ 
This Section has served to illustrate the child soldiering phenomenon, with 

the LRA as an example case study. It has sought to detail the coercive 
environment in which child soldiers grow up: a life pervaded with violence, 
threats, and traumatic experiences. With the aid of psychological research, it has 
also attempted to demonstrate the cognitive impacts of growing up as a child 
soldier, proving that the effects are indeed severe and enduring. Already at an 
impressionable age when their brains are still developing, their traumatic 
experiences halt this process. While PTSD is a commonly occurring 
consequence, it shapes some child soldiers into appetitive aggressors later—
individuals with an appetite for violence. The following Section will discuss the 
ICC’s tackling of the child soldiering phenomenon. 
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4. THE INTERNATIONAL CRIMINAL COURT & CHILD SOLDIERS 
Thus far, this Article has discussed the defenses of mental disease or defect 

and duress, and has also expounded upon the child soldier phenomenon, aiming 
to give the reader a comprehensive understanding of the cognitive development 
of child soldiers. This Section turns to the ICC’s encounters with the child 
soldiering phenomenon. It will first discuss the Lubanga judgment. Although 
Lubanga was not a child soldier himself, the Court explicated the effects of child 
soldiering in this case—these findings inform the subsequent analysis. Next, it 
will turn to the Ongwen case, where the Court had occasion to address grounds 
for excluding criminal responsibility in the context of a child soldier-turned-
perpetrator. This Section will critically analyze whether the Court’s approach 
features the appropriate sensitivity and understanding for the plight and suffering 
of child soldiers. As the analysis will uncover, there remains much to be desired. 

4.1 Expounding the Harm to Children: Lubanga 
Thomas Lubanga Dyilo was the President of the UPC/FLPC, a militia 

active in the Democratic Republic of the Congo. On March 14, 2012, he was 
found guilty of the war crime of enlisting and conscripting child soldiers under 
the age of fifteen and using them to participate actively in hostilities. Lubanga 
was subsequently sentenced to fourteen years of imprisonment. The Lubanga 
case was not only the Court’s first judgment, but also the first time the Court 
authoritatively addressed the phenomenon of child soldiering. The Office of the 
Prosecutor was especially vocal about the longevity of the traumatic suffering of 
Lubanga’s victims: 

The children still suffer the consequences of Lubanga’s crimes. They 
cannot forget what they suffered, what they saw, what they did. They 
were 9, 11, 13 years old. They cannot forget the beating they suffered. 
They cannot forget the terror they felt and the terror they inflicted. They 
cannot forget the sounds of their machine-guns, that they killed. They 
cannot forget that they raped and that they were raped.191 
The verdict of Trial Chamber I certainly sang a similar tune, leading it to 

be heralded as a “victory for the thousands of children forced to fight in Congo’s 
brutal wars.”192 In the Trial Judgment, the Court considered a variety of sources 
in aiding its interpretation. Relying on jurisprudence of the Special Court for 
Sierra Leone, Additional Protocol II of the Geneva Conventions, and the 
Convention on the Rights of the Child,193 the Chamber affirmed the particularly 
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vulnerable status of children and their need for privileged treatment.194 It 
endorsed the expert witnesses’ determination that the enlistment of children 
under the age of fifteen could not be assumed to be predicated upon genuine and 
informed consent.195 It further held that the relevant provision of the Rome 
Statute had as its ultimate raison d’être the protection of children, and thus 
consent would not constitute a valid defense to enlistment.196 Additionally, in 
employing an evidently child-centered approach, the Lubanga Trial Chamber 
considered that in assessing what would constitute active participation, the 
necessary point of departure was whether the child’s support would expose it to 
danger as a potential target.197 

The Sentencing Judgment also went to great lengths to emphatically state 
the grave impact of child soldiering. It considered the recruitment and use of 
child soldiers to “undoubtedly” constitute very serious crimes affecting the 
international community as a whole, reiterating how the vulnerability of children 
required affording them particular protection.198 The Chamber emphasized that 
the child soldiering prohibition was directed at securing the physical and 
psychological well-being of children, as well as protecting them from the 
potentially serious trauma that child soldiering incurred.199 It also explicitly 
recognized that child soldiering involves exposing children “to an environment 
of violence and fear.”200 Dr. Kaiser was a Chamber-appointed expert in 
Lubanga; the Court accepted her submissions concerning the long-term 
consequences of child soldiering, the numerous studies showing a link to 
PTSD—and that PTSD had a tendency to persist in former child soldiers, 
possibly for the rest of their lives.201 The Court also noted the prevalence of 
depression, dissociation, and suicidal behavior among former child soldiers, and 
that they faced encumbrances in restraining aggressive impulses and handling 
life without resorting to violence.202 Notably, the Court also accepted the UN 
Special Representative’s evidence that children often joined such armed groups 
“as a matter of pure survival”203 —thus bolstering the notion of lack of genuine 
consent. In her Dissenting Opinion, Judge Odio Benito made the observation that 
despite the child soldiering having a limited temporal dimension, its effects were 
long-lasting, sometimes for a lifetime.204 
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In conclusion, the Lubanga Trial Chamber underscored the importance of 
protecting children in armed conflict while also recognizing the enduring effects 
of being a child soldier. 

4.2 The Application of Defenses to a Child Soldier: Ongwen 

4.2.1 The Past as No Excuse: The Ongwen Decision 
Dominic Ongwen was the former Brigade Commander of the Sinia Brigade 

of the LRA. On February 4, 2021, he was found guilty by Trial Chamber IX of 
sixty-one crimes—including crimes against humanity and war crimes—
committed in Northern Uganda between July 1, 2002, and December 31, 2005, 
and sentenced to twenty-five years of imprisonment.205 In Ongwen, the Court 
was once more confronted with the child soldiering phenomenon, albeit in a 
different manner: this time, the man standing trial was accused of the same crime 
and others of which he was a victim. 

The preceding Section has underlined how child soldiering is a persistent 
phenomenon: its effects traverse one’s childhood, and possibly one’s lifetime. 
As such, although the Rome Statute does not adjudicate upon Ongwen’s conduct 
prior to the age of eighteen, his childhood is of paramount importance. As Ms. 
Beth Lyons underlines, “you can’t bifurcate being a child soldier from what 
happens later.”206 Ongwen himself was abducted by the LRA when he was 
around eight or nine.207 His abduction was notably marked by three traumatic 
events: he was forced to watch a young relative being killed, to participate in a 
reprisal attack on a village, and to skin alive a young abductee who had tried to 
escape.208 Once in the LRA, Ongwen lived and suffered through the grim 
realities of the group discussed in Section 3: Kony loomed above as the 
seemingly omniscient spiritual leader. A system of brutal punishments enforced 
conformity with the rules, while there was the constant lingering threat of death 
for anyone who dared escape. Spiritual indoctrination erased the last remnants 
of one’s prior beliefs and values, solidifying an environment of fear and terror 
where one felt constantly surveilled. 

The Ongwen Defense invoked two grounds for excluding his criminal 
responsibility: mental disease/defect and duress, the elements of which have 
been elucidated in Section 2. The Trial Chamber, however, rejected both 
grounds, finding that at the time of the conduct underlying the charged crimes, 
Ongwen did not suffer from a mental disease or defect,209 and that the evidence 
did not sustain a finding that Ongwen was subject to a threat of imminent death 
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or imminent or continuous serious bodily harm.210 Without prejudice to the final 
decision of the Trial Chamber, this section avers that there are glaring issues with 
its application of grounds excluding criminal responsibility. These issues are 
explicated in the following Subsection. 

4.2.2 The Ongwen Exception & Problems of Inconsistency 
[T]he Trial Chamber, in its Judgment, recounts that LRA abductees 
were forced to undergo rituals to instill obedience and prevent escape, 
forced to kill others and were punished if they didn’t, etc. But then, it 
concludes that none of the sufferings of abductees applied to Ongwen. 
The Trial Chamber essentially creates an “Ongwen exception.”211 

This Section examines the Trial Chamber’s rejection of the defense of mental 
disease or defect and the defense of duress. 

4.2.2.1 No Mental Disease or Defect 
Several aspects of the Court’s reasoning merit scrutiny. First, the Trial 

Chamber considered there to be “a complete absence of evidence of facts which 
could be seen as symptoms of mental disorders.”212 It referenced the testimony 
of numerous witnesses who had described Ongwen as a happy, talkative, and 
loving person, who was often joking around,213 and that he had appeared happy 
when the Defense Experts conducted his clinical interview.214 The Trial 
Chamber found it “impossible in practice and purely theoretical” that Ongwen 
was able to hide the symptoms of his mental disorders.215 This conclusion is 
hardly apposite, as mental illnesses are not always visibly apparent, and 
laypersons can hardly be expected to take over the role of a psychiatrist and be 
able to observe symptoms. Mr. Obhof reminisces about a cross-examination 
where he made an observation rejecting such a conclusion: 

And then I started saying, well, you know, there’s another person who 
was always trying to make people laugh, always outgoing, friendly, […] 
and was in the public life […], a guy by the name of Robin Williams. 
And he hung himself because he had depression and other severe mental 
problems that nobody else knew because he hid it from them […].216 

Moreover, it seems excessive to have excluded the possibility of symptoms 
based on testimony of LRA members who were not with Ongwen all the time— 
notwithstanding the fact that a mental disease need not manifest itself 24/7. 
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What is particularly striking is the observation that Ongwen’s humane, 
friendly, and approachable side is only discussed within the confines of the 
mental disease defense; thus, his positive portrayals in the Trial Judgment only 
serve to support his agency for committing heinous crimes.217 Read in totality 
with the rest of the Trial Judgment, one is not allowed to perceive Ongwen as 
emotionally complex or worthy of empathy; the Ongwen that dominates the 
discourse is the terrifying commander, and nothing else.218 

Additionally, the Chamber’s conclusion of there not being any mental 
disease or defect is particularly questionable in light of the report of the 
Chamber-appointed expert, Dr. Joop de Jong who—as Dr. Anderson and Mr. 
Obhof recall—said Ongwen had the worst case of PTSD he had ever seen.219 
The Chamber summarily disregarded his report, considering that its purpose was 
to examine Ongwen’s mental state at the time of trial, “and not at the time of his 
conduct relevant under the charges.”220 Yet surely, if someone exhibits severe 
PTSD at any point in time, it does not manifest itself in a vacuum as something 
entirely severable from one’s past experiences. As examined in Section 3.3, 
numerous psychological studies have explicated the severe impact of child 
soldiering and its enduring consequences. In Lubanga, the Court recognized that 
the effects of PTSD tend to persist in former child soldiers, often for the 
remainder of their lives.221 Ongwen had been the same child soldier that the 
Lubanga Trial Chamber had shown sympathy for: forcibly abducted as a child, 
made to experience multiple traumatic events and grown up in an environment 
of terror. Thus, the rejection of any mental disease or defect in Ongwen is a 
conclusion that borders on the disdainful. 

4.2.2.2 No Threat for Duress 

4.2.2.2.1 Between Obedience and Death? 
The severely coercive environment of the LRA was attested to by multiple 

witnesses. Joseph Okilan, a Prosecution witness, who was deemed a high-level 
LRA insider by the Trial Chamber and considered “generally reliable,”222 
testified that, “[i]f you took orders and rights to yourself, then that means that 
you are looking for death. It […] doesn’t matter where you are, whether at war 
or at base, if you don’t follow Kony’s commands, that means death is assured 
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for you.”223 Acama Jackson, another high-level insider, deemed credible by the 
Chamber,224 testified that in the LRA, “the most important thing [was] obedience 
to order”; one could not originate an own order or violate an order, and some 
people had lost their lives because of violating orders.225 Yet another high-level 
insider witness was Alfred Arop, who the Trial Chamber also deemed 
credible.226 He corroborated that all orders originated from Kony, with no one 
making their own decisions,227 and that not executing an order would get you 
killed.228 The Trial Chamber further accepted that Otti Lagony and Okello Can 
Odongo, two senior LRA commanders, were killed on Kony’s orders;229 a 
similar fate for Vincent Otti, another senior LRA member, was also 
acknowledged.230 Yet, the Trial Chamber considered that the evidence did not 
indicate that commanders in the LRA were killed for not executing orders.231 
This finding contributed to the Trial Chamber’s rejection of Ongwen’s duress 
defense, whereby it held that he did not face such a threat of death. In fact, the 
Trial Chamber considered Ongwen’s situation to “not be analogous” to that of 
any low-level LRA member.232 While Joseph Okilan’s testimony was considered 
generally reliable, the Trial Chamber did not evaluate as credible his statement 
about death in the face of violating Kony’s orders.233 The credible testimony of 
Acama Jackson and Alfred Arop, while relied on several times elsewhere in the 
Trial Judgment, is neglected completely on their discussion of this prospect. 
Moreover, the deaths of Lagony, Odongo, and Otti were attributed to 
“challenging ‘politically’ the power of Joseph Kony,” as opposed to violating 
orders.234 

These conclusions are hard to reconcile, bolstering the notion of there 
indeed being an “Ongwen exception.” At the very least, even if not every single 
person who disobeyed orders was killed in every instance, this does not discount 
the preponderance of evidence that indicated a very high likelihood of death or 
certainly, serious bodily harm. The deaths of the three higher-ups, if anything, 
symbolizes the violence of Kony. For an autocratic leader like Kony, is 
disobeying an order not anything but a threat to his authority too? Moreover, it 
may be argued that the disobeying of a low-level LRA member would have 
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minuscule impact on his authority, whereas in contrast, a high-level commander 
violating an order would constitute a severe threat, and thus be even more likely 
punishable with death. This logical conclusion evaded the Trial Chamber. 

4.2.2.2.2 Spiritual Powers or Mere Imagination? 
A similar effect is observed with the Chamber’s treatment of spirituality. 

Acama Jackson spoke to how the Ten Commandments—which Kony 
interpreted—were “the most important law” in the LRA.235 Alfred Arop also 
referred to an environment of unquestioning acceptance of the spiritual powers 
that pervaded the LRA, and that this emerged because certain events occurred 
exactly as Kony had prophesized.236 Professor Tim Allen, an expert witness with 
years of research on the LRA, affirmed that there was “no doubt that many […] 
who were abducted as children were deeply affected by the spiritual qualities” 
of the LRA.237 Yet, the Trial Chamber concluded that LRA spirituality did not 
contribute to a threat of duress.238 This seems inapposite, particularly in light of 
the arguments espoused in Section 3.2. The effect of spirituality is significant: it 
is congruent with a wealth of social psychological research that religious belief 
systems “influence individuals’ proneness to prejudice” as well as make them 
more amenable to the commands of authority.239 Within the child soldiering 
context, where the child soldier is forced to adopt strict conformity with the 
group’s beliefs and practices, this effect is magnified. Furthermore, as noted by 
Beevor, the factual reality of the stories of Kony’s spiritual powers is 
unimportant; it is the circulation of them between members that creates 
consensus of the existence of his powers.240 The Trial Chamber’s dismissal of 
spirituality as a factor contributing to a situation of duress for Ongwen—despite 
the abundance of evidence—certainly only strengthens the case for a carving out 
of the Ongwen exception. 

4.2.3 The ICC & Child Soldiers: Diverging Narratives? 
This Article does not seek to conclusively determine Dominic Ongwen’s 

individual criminal responsibility or assess whether the Trial Chamber erred in 
convicting him. Re-evaluating such a matter detailed in a comprehensive 1,077-
page judgment falls beyond the scope of this piece. Moreover, the testimonies 
that have aided the highlighting of inconsistencies in Ongwen are only a fraction 
of the testimonies dealt with by the Trial Chamber. The disaccord, thus, is not 
necessarily with the conclusion, but the manner of reaching said conclusion; the 
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Trial Chamber’s treatment of defenses when confronted with a child soldier 
leaves much to be desired. Additionally, this Section seeks to show that the 
Ongwen judgment does not augur well for future child soldier cases. As Drumbl 
notes, in Lubanga, the Court espoused a narrative that portrayed the linkage of a 
child soldier’s past and present as linear and continuous; they were depicted as 
victims damaged for life, their contemporary reality being a derivative of their 
previous suffering.241 However, the Ongwen Trial Chamber paints a soberingly 
different—if not inaccurate—reality, one where the former child soldier’s past 
and present are seen as discontinuous and contingent. In its rigid approach to this 
conundrum, the Trial Chamber essentially reinforces a rigid adult-child 
dichotomy, rendering a child soldier’s trauma devoid of any relevance upon 
reaching the age of eighteen, as if the transformation into adulthood takes shape 
overnight.242 As Ms. Lyons observes, such inconsistencies augment an image of 
the ICC not being the “judicial panacea it is supposed to be.”243 

5. DEVELOPING A NEW UNDERSTANDING FOR CHILD SOLDIERS 
This Section propounds a different—even if not entirely new and novel—

understanding for child soldiers when it comes to the application of defenses. As 
established, child soldiers endure a most extraordinary suffering. It is by no 
means an easy burden that they carry, and it is unfortunate that their suffering 
has not received the requisite attention or sensitivity within the hallowed halls of 
the ICC. This section aims to illustrate how the defenses of mental disease/defect 
and duress are generally applicable to former child soldiers and ought to be 
viewed as grounds for fully excluding criminal responsibility. Far be it from the 
aim of this Article to propose a blanket application of these defenses to any and 
all cases of child soldiering. On the contrary, this is an evaluation to be made on 
a case-by-case basis. Yet, this Article contends that the ICC’s jurisprudence 
should evolve to adopt an understanding which lends greater credence to their 
plight and suffering. 

5.1 Mental Disease/Defect 

5.1.1 The Aggravating Underpinnings 
Before delving into the author’s proposed application of mental disease and 

defect to child soldiers, some necessary contextual understandings must be 
advanced. This must begin by adopting a nuanced view of the element of the 
“unlawfulness” of one’s conduct. As has been noted by Xavier, the insanity 
defense defines the “abnormal” by reference to the “normal.” In other words, a 
person suffering from a mental disease/defect is placed outside the framework 
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because people having “normal” cognitive capacities would consider the same 
conduct to be unlawful in the same circumstances.244 Unlawful behavior 
transgresses clearly established societal norms and constitutes deviant behavior, 
thus warranting sanction. Therefore, unawareness of the unlawfulness of one’s 
actions by virtue of a mental disease or defect is a useful criterion, as it marks a 
distinction between those who knowingly contravene common standards of 
behavior and those who, because of their mental condition, are unaware that their 
behavior is deviant from societal norms.245 However, the international criminal 
law context is markedly different. There, one could not be faulted with saying 
that the “normal” is to commit crime. As noted by Drumbl, the “extraordinary 
acts of individual criminality that collectively lead to mass atrocity are not so 
deviant in the times and places where they are committed.”246 In a similar vein, 
Robinson has noted that international criminal law is characterized by a situation 
of “inverted morality,” whereby there is strong social pressure to participate in 
crimes and it is the abstention from crime that would be deviant.247 This, the 
author submits, can already significantly warp one’s perception of right and 
wrong, to the extent that perpetrators of atrocity may believe their actions to be 
right or even necessary.248 

A further issue results from the processes of brainwashing and 
indoctrination. As the example of the LRA shows, Kony used his charismatic 
authority to inculcate in the LRA a feeling of his being essential to the survival 
of the movement. Religion and spirituality were twisted and contorted to lend 
credence to various acts of mass atrocity. In similar fashion to ISIS, the leader 
portrays themself as the “divinely chosen conduit of God’s knowledge and 
will”249 —obedience follows as a natural consequence. 

Yet another important factor merits attention. There is an adage often 
(mis)attributed to Joseph Goebbels, the Nazi Minister for Propaganda: “Repeat 
a lie often enough and people will eventually come to believe it.”250 This has 
now found support in psychology; originally described in a 1977 study,251 this 
psychological phenomenon has come to be known as the illusory truth effect. 
Essentially, it propounds that the more often information is repeated, the more 
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likely it is to be believed.252 In fact, the illusory truth effect occurs even for 
statements contradicting prior knowledge.253 Even when having knowledge of 
the truthfulness of something, individuals will perceive the opposite to be true if 
repeated frequently enough. A recent study has demonstrated that even a very 
limited number of repetitions can increase the perceived truth of blatantly false 
and even preposterous statements.254 Indeed, the pernicious effect of the 
“widespread and repeated proliferation of such propaganda”255 finds many 
examples in history: during the Rwandan genocide, Hutus portrayed themselves 
as innocent victims of justice while their Tutsi victims—depicted as ‘Inyenzi’ 
(cockroaches)—were falsely accused of evil deeds.256 The Radio-Télévision 
Libre des Mille Collines was used to disseminate propaganda, which 
brainwashed large layers of the Rwandese populace into taking part in 
massacres.257 In the former Yugoslavia, Serbian primary-school textbooks 
narrated a tale of Serbian victimhood while simultaneously vilifying non-Serbs; 
what ensued was the most brutal ethnic cleansing Europe had witnessed since 
the Holocaust.258 Nazi propaganda spread denigrating caricatures of Jews as rats, 
thereby casting them as threats and breeders of disease that had “infected” the 
body of Germany.259 Moreover, self-deception was at play: Ralph Erber deems 
it conceivable that many perpetrators assuaged themselves that they were 
witnessing resettlements rather than transportation of people to concentration 
camps.260 Repetition of false beliefs merely served to solidify their convictions 
of their own rectitude.261 Thus, a displacement of pre-existing normative 
standards takes place, which in turn legitimizes and normalizes atrocity.262 

Axiomatically, all these factors have implications within the context of the 
child soldiering phenomenon as well. The abuse that child soldiers undergo 
comes at a “critical formative time when the brain is being physically sculpted 
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by experience.”263 Their cognitive development is frozen upon confrontation 
with trauma.264 These traumatized children, already more easily impressionable 
than adults, live in a context of conflict where the “normal” is to commit crimes. 
Situated in a moral vacuum and incapable of knowing better, they are inculcated 
with the spiritual ideologies of their group that may play a significant role in 
shaping their belief systems. Then, they are subjected to years of repetitive 
indoctrination and justifications of the moral righteousness of the acts they 
commit. All these factors aggravate the difficulties in developing a moral 
compass. It certainly becomes quite plausible that child soldiers will come to 
redefine their moral beliefs, and genuinely believe that their conduct is not 
unlawful. These considerations are vital in assessing their concept of right and 
wrong. 

The discussion thus far prompts the indication of a necessary caveat: in 
light of the foregoing, one may be inclined to conclude that child soldiers, given 
their traumatic experiences and frozen cognitive development, are completely 
devoid of any sense of right and wrong—that line of reasoning is certainly 
seductive. However, this assertion is not true. Research indicates that even 
amidst continuous violence, war-exposed children nonetheless develop moral 
concepts.265 Similarly, in the LRA, despite a general environment permeated 
with violence, bonds of kinship, love, and care still emerged266—an indication 
that child soldiers are not “entirely lacking in moral concerns, capacities, and 
sensibilities.”267 Therefore, while child soldiers can develop their moral concepts 
while inside an armed group, they construct them in problematic ways.268 Thus, 
in the LRA, for example, it is not that their standards of right and wrong are non-
existent; rather, they are consistent with the standards of right and wrong “as 
established by LRA leaders.”269 These, in turn, may not be in concordance with 
Western values or indeed, the ICC’s view of right and wrong. 

5.1.2 Mental Disease/Defect & Child Soldiers: A New Approach 
The preceding Section has explained the contextual realities of child 

soldiering, which are paramount to consider in evaluating the defense of mental 

 
 263. Martin H. Teicher, Scars that Won’t Heal: The Neurobiology of Child Abuse, 286 SCI. AM., 
68, 68–70 (2002). 
 264. Interview with Elisabeth Kaiser, supra note 14. 
 265. Cecilia Wainryb, ‘And So They Ordered Me to Kill a Person’: Conceptualizing the Impacts 
of Child Soldiering on the Development of Moral Agency, 54 HUM. DEV. 273, 274 (2011); Roberto 
Posada & Cecilia Wainryb, Moral Development in a Violent Society: Colombian Children’s Judgments 
in the Context of Survival and Revenge, 79 CHILD DEV. 882, 896 (2008). 
 266. Philipp Schulz, Eunice O. Apio & Robin Oryem, Love and Care in the Lord’s Resistance 
Army (LRA) in Northern Uganda, 4 GLOB. STUD. Q. 1, 1–12 (2024). 
 267. Wainryb, supra note 265, at 275. 
 268. Renée Nicole Souris, Child Soldiering on Trial: An Interdisciplinary Analysis of 
Responsibility in the Lord’s Resistance Army, 13 INT’L J. L. CONTEXT 316, 323 (2017). 
 269. Id. at 324. 



282 BERKELEY JOURNAL OF INTERNATIONAL LAW [Vol.  43:2 

disease or defect. This Section proceeds to apply the elements of Article 31(1)(a) 
of the Rome Statute. 

5.1.2.1 Suffering from A Mental Disease or Defect 
As explained above, this element requires the accused to suffer from any 

mental disease or defect that reaches a certain level of severity and permanence, 
and can distort the perpetrator’s ability to appreciate or control their conduct. 
Numerous studies have suggested that (former) child soldiers display 
moderately-high to high levels of PTSD.270 It is also recalled that, in some cases, 
child soldiers develop appetitive aggression, displaying an inner appetite and lust 
for violence. As appetitive aggression is not a merely momentary or temporary 
mental defect but rather a mental condition requiring comprehensive treatment, 
it should be subsumed under the category of mental disease or defect. 
Furthermore, in light of child soldiers’ traumatic experiences, it is also plausible 
that other mental diseases or defects manifest themselves. For example, Dominic 
Ongwen’s Defense submitted that he suffered from severe depressive illness, 
dissociative disorder, PTSD, and dissociative amnesia.271 Additionally, as noted 
above, comorbidity—the presence of multiple medical conditions—is also 
commonplace as a consequence of severe trauma. 

Thus, while refraining from postulating that every former child soldier 
suffers from a mental disease or defect, it is submitted that the surfeit of 
psychological studies on child soldiers makes a strong case that child soldiers 
are more likely than not to suffer from such a severe impairment of their 
cognitive and volitional capacities. 

5.1.2.2 Destruction of Capacity 
The semantic use of “destroy” in Article 31(1)(a), as noted previously, 

implies a very high threshold for a successful invocation of this defense. 
However, the author reiterates that requiring the complete annihilation of one’s 
capacities is too unrealistic a threshold, and that the more appropriate standard 
is an extensive and far-reaching loss of self-control or reason. 

This Article primarily concerns the cognitive test of Article 31(1)(a), 
relating to the capacity to appreciate the unlawfulness of one’s conduct. 
Nonetheless, a few observations can be made about the volitional element too. 
Dr. Kaiser notes that appetitive aggressors are out of touch with reality, and 
dysfunctional to the point where they are unable to control their actions.272 
Moreover, while PTSD can lead to difficulties in controlling aggressive 
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impulses,273 there are further psychopathological consequences that can emerge, 
such as dissociation and derealization—which in certain cases can result in 
displays of aggression or micro-psychotic episodes.274 The most extreme forms 
of PTSD can result in symptoms resembling psychosis.275 As Professor 
Braakman explains, psychosis is very severe as one loses their sense of reality, 
experiencing delusions and hallucinations.276 Thus, while a factor to be assessed 
on a case-by-case basis, it certainly seems possible for a former child soldier to 
suffer from a mental disease or defect, the effects of which destroy their capacity 
to control their conduct. 

Regarding the cognitive element, Steinl concurs that dealing with child 
soldiers who are developmentally immature, highly susceptible, and often 
indoctrinated and socialized into violence by their commanders should lead us 
to question their ability to realize the wrong.277 The author submits that it appears 
clear that a former child soldier suffering from appetitive aggression cannot 
understand the unlawfulness of their conduct. As both Dr. Kaiser and Professor 
Braakman note, displays of appetitive aggression are often linked to one’s 
survival.278 As such, child soldiers may not appreciate their actions as being 
unlawful, but rather as what they must do to survive. The team of Tyler Fagan 
similarly proffers that the disordered relationship between the causing of pain 
and the feeling of pleasure that stems from appetitive aggression ought to be 
counted as a factor contributing to exculpatory incapacity.279 Additionally, even 
if a former child soldier is not appetitively aggressive, in light of the particularly 
aggravating underpinnings mentioned in Section 5.1.1—the inverted morality of 
their surroundings, their brainwashing, indoctrination, and the illusory truth 
effect, as well as their frozen mental state—it is extremely probable that they are 
unable to appreciate the unlawfulness of their conduct. 

Therefore, it is essential to not attach too much value to the labelling of a 
mental disease or defect. As has been made apparent, the situation of child 
soldiering is so dire that even a “mere” personality disorder, in combination with 
the aggravating factors, could lead to a situation of being unable to appreciate 
the unlawfulness of one’s conduct. 
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5.2 Duress & Child Soldiers: The Omnipresent Threat 

5.2.1 The Threat Contributing to Duress 

5.2.1.1 Imminence of the Harm 
First and foremost, the author concurs with the view that the considerable 

focus on imminence in interpreting duress is misconceived,280 and that the notion 
of imminence is of greater relevance to self-defense.281 Indeed, in the Flick case 
discussed earlier, little mention was made of the threat or circumstances being 
imminent. Rather, the Court focused on the seriousness of the threat and the 
freedom of the individuals to act.282 Similarly, in the Einsatzgruppen case, while 
passing reference was made to imminence as a part of duress, the central issue 
was whether the individuals had a lack of choice or whether they had displayed 
willingness to go along with the orders.283 Notably, in the Von Leeb case, the 
Tribunal considered whether the defendant was “in such imminent physical peril 
as to deprive him of freedom to choose the right and refrain from the wrong.”284 
However, even this prioritization of imminence was used to ascertain whether 
the individual’s free will had truly been overborne.285 In Erdemović, despite the 
strikingly diverging opinions of Judges McDonald and Vohrah on the one hand 
and Judge Cassese on the other, both acknowledged the importance of the nature 
of the threat being inescapable and serious, rather than the criterion of 
imminence.286 Thus, interpreting imminence to impose a strict temporal 
requirement is not suitable; a more desirable understanding of Article 31(1)(d) 
would have as its central focus whether the threat is of such a nature to deprive 
an individual of the freedom or choice to act. Indeed, if an individual is truly 
deprived of any alternative modes of action, it would not matter whether the 
threatened harm occurs seven minutes or seven hours or seven days after the 
threat is issued since it would be, by definition, inevitable unless the individual 
committed the criminal act.287 In the context of child soldiers, it is evident that 
the severely coercive circumstances do not allow for much autonomy by way of 
action. As explained in Section 3 with the LRA as an example, full compliance 
with orders is demanded, with death often a result of disobedience, and 
punishments regularly inflicted to instill an environment of fear and signal the 
consequences of non-conformity to the rules. With the opportunity of escape as 
a way of non-compliance with the coercive regime of the LRA being almost 
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impossible and often punishable by death or grievous bodily harm, the threat—
and the harm it encompasses—are thus inescapable. 

However, even if one is to be extremely pedantic in interpreting the 
requirement of imminence, it is submitted that the near-immediate consequences 
of breaking the rules fulfil this requirement. It must be recalled that the Ongwen 
Trial Chamber considered that the harm must be imminent or continuing,288 and 
that a merely abstract danger or heightened probability that a dangerous situation 
might occur does not suffice.289 In the child soldiering context, it appears 
virtually certain that disobedience will not go unpunished, thus surpassing a mere 
heightened probability of a dangerous situation. During abduction, initiation, and 
training, punishments are meted out frequently as a means of exercising control. 
Death as punishment is not uncommon; moreover, the brutal nature of other 
punishments inflicted also meets the threshold for serious bodily harm. Thus, 
even though it is not desirable to ascribe too much significance to the criterion 
of the harm being imminent, the threat of duress that child soldiers face 
encompasses both imminent death and imminent and continuing serious bodily 
harm. 

5.2.1.2 Embracing an Omnipresent Threat under Article 31(1)(d) 
Nonetheless, the central assertion of this Article is that the threat of death 

or serious bodily harm is omnipresent—it is “present or having an effect 
everywhere at the same time.”290 Moreover, it is vital to consider omnipresent 
threats as being encompassed under Article 31(1)(d). As the ICC’s first 
Prosecutor acknowledged, child soldiers existed in an “environment of terror.”291 
In Ntaganda, the Trial Chamber noted that the recruitment and use of child 
soldiers occurred within the “institutionalised coercive environment of the 
UPC/FLPC.”292 In the Ongwen Sentencing Judgment, reference was made to a 
“climate of fear” within the LRA, and to “physical and psychological violence 
and coercion” that extended uninterrupted in a continuing manner.293 

In stark contrast to the author’s view, Nortje and Quénivet opine that the 
ICC was correct in not accepting duress as covering situations of a “continuing, 
implied, latent coercive environment.”294 Yet, several factors militate against 
this conclusion. First, one need not look further than the wording of the Statute 
itself: often overlooked, paragraph (ii) of Article 31(1)(d) explicitly allows for 
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the threat causing duress to be “constituted by other circumstances beyond that 
person’s control.”295 This is emblematic of the merging of necessity and duress 
in the Rome Statute, thereby broadening the Rome Statute concept of duress and 
the range of threats that may trigger its application.296 Second, as examined in 
Section 2, even if one looks back at the subsequent Nuremberg trials, it emerges 
that the consideration of coercive circumstances was present in Flick and IG 
Farben—thus not an entirely alien concept to international criminal law. 
Elsewhere, Nortje and Quénivet suggest that establishing the essential direct 
causal link between the threat and the act carried out may not be possible in a 
situation of an omnipresent threat, as there is no specific threat as such, rather a 
“general maelstrom of violence.”297 It is certainly odd that the mere lack of a 
direct and specific omnipresent threat would seemingly rob an individual of the 
possibility to invoke duress. On this understanding, an individual could be 
brought to their knees in a coercive maelstrom of violence but could not expect 
the law to grant him clemency, simply because his criminal conduct was not 
performed in response to a direct threat. A rejection of the omnipresent threat 
manifesting in one’s environment premised on such reasoning is highly 
disconsonant with reality. 

But how should the law address this conundrum, if there is seemingly no 
direct or specific threat linking the perpetrator’s act? Additionally, how should 
the law prevent the floodgates from opening for any person in any coercive 
environment to claim duress for their criminal acts? While the Rome Statute is 
silent on this question, the author subscribes to the view espoused by Bond and 
Fougere: an assessment of the actor’s genuine and reasonable belief in the threat 
is an apt means to accommodate such considerations.298 The genuineness of the 
belief in the threat—there being an “actual bona fide belief”299—stipulates a 
subjective test, probing whether the defendant could have legitimately believed 
in the threat’s existence. Dr. Anderson refers to the need to put oneself in the 
shoes of what people at the time were facing in the particular context, 
emphasizing how processes of socialization significantly shape people’s 
assessment of what is safe and correct.300 The reasonableness component—an 
objective test—protects the defense against potential abuse.301 Inquiring into the 
actor’s genuine and reasonable belief inevitably demands consideration of 
environmental factors, and thus it can allow for a finding that an omnipresent 
threat, if legitimate, caused the defendant to commit the crime.302 

 
 295. Rome Statute, supra note 17, art. 31(1)(d)(ii). 
 296. ILIAS BANTEKAS, INTERNATIONAL CRIMINAL LAW 111 (1st ed. 2010). 
 297. WINDELL NORTJE & NOËLLE QUÉNIVET, CHILD SOLDIERS AND THE DEFENCE OF DURESS 
UNDER INTERNATIONAL CRIMINAL LAW 54–56 (2020). 
 298. Bond & Fougere, supra note 287, at 496. 
 299. Nortje & Quénivet, supra note 297, at 54. 
 300. Interview with Kjell Anderson, supra note 16. 
 301. Bond & Fougere, supra note 287, at 493–94. 
 302. Id. at 494. 



2025] IMMUTABLE REALITIES 287 

Within the child soldiering context, the belief in the omnipresent threat is 
concretized with the consistent use of violent disciplinary regimes. Practically 
speaking, spying is a way of reinforcing the threat: Kony was a “deeply 
suspicious person,”303 and the LRA made use of informants who would report 
on the activities of their fellow soldiers.304 From a psychological standpoint too, 
the threat is made apparent. In the LRA, child soldiers were brutally abducted, 
initiated, and trained, indoctrinated with its spiritual teachings, and came to 
believe in Kony’s spiritual powers. They underwent numerous traumatic 
experiences. As Dr. Kaiser notes: 

You don’t need a constant threat. You see, it’s called the building block, 
alright. The amount of stones in your backpack accumulate. […] You 
know, if somebody has been surviving three potentially traumatizing 
experiences, they are already in a dysfunctional state, and they’re 
extremely anxious and extremely obedient. So that’s it. You don’t have 
to do more. So Ongwen doesn’t have to be there every day.305 

Thus, it appears that after a certain number of traumatic experiences, a child 
soldier is wired to genuinely perceive the existence of a serious threat. This is 
demonstrative of the fact that a Joseph Kony equivalent need not necessarily 
always be physically present, pointing a gun or threatening violence to ensure 
fulfilment of their orders. These psychological underpinnings demonstrate the 
fallacy in relying on merely a classical situation of duress—the “gun to the head” 
scenario.306 The novelty of the child soldiering situation is indeed found in the 
omnipresence of the threat, and its ability to persist even in the absence of a 
command figure exerting a direct, specific threat. Dr. Kaiser sums up the 
conclusion of this Section perfectly: 

You don’t have to be held at gunpoint. The being held at gunpoint is 
inside you, inside your brain.307 

5.2.2 Acting Necessarily and Reasonably to Avoid the Threat 
The Ongwen Trial Chamber did not apply any of the other criteria of the 

duress defense to Ongwen, having found that Ongwen was not under a threat of 
death or serious bodily harm at the time of the charged crimes.308 Nonetheless, 
its expatiation of the legal test for the other criteria is instructive. Regarding the 
requirement for acting necessarily and reasonably to avoid the threat, the 
Chamber indicated an evaluation of the “totality of the circumstances” and the 
actions of others in comparable circumstances to be relevant.309 
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Assessing the totality of the circumstances intrinsically requires a holistic 
approach towards the child soldiering phenomenon, which has been discussed in 
detail throughout this Article. Thus, considerations of a child soldier’s past are 
necessary in examining the choice available to an adult soldier in the same 
environment of an omnipresent threat. Furthermore, it is essential to temper 
one’s expectations: what is necessary and reasonable for a child soldier who has 
undergone severely mentally traumatizing events may be quite disparate 
compared to, for example, a US Marine with a distinguished record who is 
ordered to kill a civilian by his commander. It would be disingenuous to view 
both situations through the same lens. 

Accordingly, one must consider that children’s definitions of “necessary” 
and “reasonableness” depend on their age, maturity, and education. Often, a life 
of child soldiering is a child’s only hope of having a future due to a lack of 
education, exacerbated by war.310 For a former child soldier, the weight of their 
traumatic experiences further complicates their perception of this criterion. Dr. 
Kaiser mentions that “the brain structure and functioning is only in place 
properly by the age of twenty-five, and the full shaping of the personality with 
the full identity, with the full judgment-making, understanding implications of 
one’s actions is twenty-eight.”311 However, this is in relation to a “normal” 
human being, with an upbringing and cognitive development generally 
unimpeded by traumatic events. A child soldier’s development, however, is in a 
frozen state. Moreover, they often suffer from an array of psychological 
disorders which further complicate their ability to act rationally.312 Thus, the 
necessity and reasonableness of their actions must be measured by a different 
yardstick. 

This Article posits that the acts that (former) child soldiers commit are 
anchored in a need to survive, and thus their acts are necessary and reasonable 
to avoid the omnipresent threat of death or serious bodily harm. After all, the 
environment in which they function is often described as one of “kill to 
survive.”313 Thus, apart from facing an omnipresent threat of death, they also 
have to implement orders to kill others to survive themselves.314 The necessity 
of their actions is bolstered by extremely limited opportunities for escape, and 
the dire consequences of escaping if they manage to do so.315 Moreover, from a 
psychological standpoint, the years of pressures to commit heinous crimes and 
psychological torment may be said to result in a lack of free will,316 thus making 
it nothing but necessary to commit the acts to survive. 
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Regarding reasonableness, the proposed standard is for the “defendant to 
have reacted as a reasonable person would have done in his position.”317 Indeed, 
a reasonable person would comply with almost any demand when faced with a 
credible threat to their life.318 For instance, even Erdemović was not deterred by 
the future prospect of punishment for his acts, as his self-stated interest was that 
of his survival and the well-being of his wife and child.319 Additionally, in 
Einsatzgruppen, it was made clear that no law required an innocent man to forfeit 
his life or suffer serious harm in order to avoid committing a crime.320 Applied 
to the present issue, no reasonable person in the position of a (former) child 
soldier, suffering from compounded trauma and mental issues, terrorized in an 
environment of fear with an omnipresent threat of death or severe bodily harm 
hanging over their head, can be expected to avoid the threat elsewise when it is 
so intricately linked to their survival. If one cannot expect extraordinary heroism 
from a soldier insofar as it involves giving up his life, it is especially 
unreasonable to expect it from a former child soldier. 

Even in the case of appetitive aggression, and the commission of atrocities 
which no one orders child soldiers to commit,321 the same conclusions hold: the 
central issue is that of survival. Dr. Kaiser notes that in a violent and hierarchical 
environment, survival goes beyond requiring simply doing as the commander 
tells one to do; it also encourages acting without him being present, as the person 
will get praised. This often involves pre-empting the reactions of the leader.322 
Doing so tells the commander that the hardened killers are the ones he needs.323 
As Professor Braakman notes, survival requires reliance on one’s strong traits, 
which can involve tapping into one’s aggressive tendencies.324 Appetitive 
aggression, thus, must be subsumed under what is vital to one’s survival. As Ms. 
Lyons points out, the question is: “what do you do, as a child soldier, to 
survive?”325 

5.2.3 Not Intending to Cause a Greater Harm than the One Sought to be 
Avoided 
Now, one may turn to the final requirement for duress: the act should be 

proportionate to the harm that is threatened. The perpetrator must only intend to 
not cause greater harm, rather than avoid doing so in fact. It has been suggested 
that, on a closer reading of Article 31(1)(d), an intended harm that is equal to the 
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one sought to be avoided would fall within the ambit of the definition of 
duress.326 For crimes that are not killing, it seems apparent that the intended harm 
is less than the harm (death) sought to be avoided. It is conceded that the 
fulfilment of this requirement is the most difficult when the crimes involve the 
taking of lives, especially insofar as one considers that the crime must be the 
“lesser of two evils”327—balancing one life against another is quite 
impracticable, as Cassese opined in Erdemović. However, this criterion could be 
met in Cassese’s scenario where the killing(s) would be committed in any event 
by someone other than the individual under duress. As noted earlier, Cassese 
criticized the notion of expecting an individual to sacrifice his own life for the 
sake of others who would be killed minutes later at the hands of someone else. 
In the LRA’s coercive environment, it has been noted that Kony’s orders were 
always carried out. Thus, even if a former child soldier refused to implement an 
order, it is not inconceivable that another subordinate would implement the same 
order, and that the disobedient soldier would be punished.328 

5.3 Defenses, Child Soldiers, and Casting a Gaze to the Future 
The preceding Sections have elucidated how there is certainly a case to be 

made for the applicability of the defenses of mental disease or defect and duress 
to former child soldiers. It is only apposite to discuss the implications of these 
findings, both generally and for the future of international criminal justice. 

Article 26 of the Rome Statute prevents the Court from exercising 
jurisdiction over persons under the age of eighteen. However, this has led to a 
tendency to think in terms of a bright-line rule. As Mr. Obhof puts it, “we 
[lawyers] like that nice line that delineates between victim and criminal, 
innocence and guilt.”329 It is undesirable to fall prey to the “binary reductionism 
[…] of pure victim and ugly perpetrator.”330 While such bright-line rules may 
indeed provide the comfort of simplicity, they contradict a much coarser 
reality.331 As this Article has demonstrated, the psychological consequences of 
child soldiering are not only particularly severe, but also enduring. As such, it is 
particularly untenable to separate “the child who suffered from soldiering from 
the soldier he eventually became.”332 Speaking about Ongwen, Ms. Lyons notes: 

Ongwen, when he turned eighteen, which is the age of culpability under 
the Rome Statute’s Article 26, did not drop from the sky as an adult and 
all of his experiences from eight or nine until eighteen did not suddenly 
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dissipate and were somehow expelled from his psyche.333 
The Ongwen judgments lay bare the pernicious consequences of applying a 
narrow and rote interpretation of Article 26 of the Rome Statute: it resulted in 
the Chambers being unable to accord due weight to the effects of being a child 
soldier on Ongwen, disregarding his social context, and thereby victimizing him 
once more.334 It is thus vital to adopt an interpretation of Article 26 whereby 
while individuals are tried for crimes committed past the age of eighteen, their 
prior social context is taken into account, and especially accepted as influencing 
them past the age of majority as well. 

In public discourse, too, it has been common to reinforce the victim-
perpetrator binary;335 not only does this stem from a Western-centric framing of 
conflicts and perpetrators, but it also beguiles one into ignoring far more complex 
realities. It is thus essential for international criminal law to embrace these 
contextual realities in its judgment of former child soldiers. In practice, this 
would involve lending more credence to their psychological trauma, their frozen 
cognitive state, and their lack of free will; irrespective of the crimes they may be 
accused of committing, a holistic overview of their suffering is warranted. 

It is, however, not the purpose of this Article to categorically allow defenses 
for any case of former child soldiers being tried before the ICC. Rather, the 
analysis must be done on a case-by-case basis. Similarly, it is certainly not 
suggested that former child soldiers should be shrouded with blanket immunity 
for any atrocities they may commit; such a premise would be discordant with the 
very purpose of ending impunity for the perpetrators of the most serious crimes 
of international concern. Indeed, it is conceivable that former child soldiers are 
recruited in a manner that is not inherently violent or coercive, or that they do 
not grow up in an environment that inflicts lifelong trauma. In a similar vein, 
Steinl cautions against a general assumption that because child soldiers are often 
indoctrinated and socialized into violence, they are, in general, unable to 
appreciate the unlawfulness of their actions, emphasizing the need for a casuistic 
analysis of the individual child soldier.336 It would also be unreasonable to 
suggest that any child soldier in any armed group would be subject to an 
omnipresent threat that must be accepted as satisfying the legal test of duress. 
Nonetheless, where there is evidence of realities of child soldiering that roughly 
mirror these, the Court should refrain from reinforcing the victim-perpetrator 
binary and give greater weight to their suffering in assessing their defenses. This 
would be necessary for the consistency of international criminal justice. 
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Naturally, one viewpoint is that former child soldiers should never be 
brought before the Court again. For example, Mr. Obhof is of the view that 
“[t]here should never be a question about whether the ICC would ever hear a 
case that is even remotely like Dominic’s.”337 In this sense, one can conceive of 
a change in prosecutorial policy at the ICC: Article 53 of the Rome Statute allows 
the Prosecutor discretion in deciding whether to initiate an investigation or 
prosecution if it would not be in the “interests of justice.”338 It certainly would 
not be an all too radical proposition: despite the Special Court for Sierra Leone 
also having jurisdiction over persons aged fifteen to eighteen, the former 
Prosecutor, David Crane, did not try any child soldiers, stating that “[t]he 
children of Sierra Leone have suffered enough both as victims and perpetrators. 
I am not interested in prosecuting children. I want to prosecute the people who 
forced thousands of children to commit unspeakable crimes.”339 The last part of 
this quotation is helpful; it may be wise for the Office of the Prosecutor to 
consider directing its prosecutorial energies towards apprehending those who 
beget the child soldiering phenomenon in the first place. As Steinl notes, the 
adult commanders who recruit and use children in their armed forces and groups 
are “without doubt the most responsible group.”340 Both the exigencies of 
accountability and the interests of justice dictate a shift of prosecutorial focus 
towards such actors. 

A final consideration relates to a considerable lacuna in the ICC’s 
framework. Neither the Statute nor the Rules provide for any mechanism of 
involuntary commitment in case a person suffering from a mental disease or 
defect is found not guilty. Relying on her experiences with thousands of former 
child soldiers, Dr. Kaiser emphasizes how, even if found not guilty, they cannot 
be let out on the streets and how they urgently require specific, trauma-focused 
treatment.341 It is not entirely fanciful to think that the lack of availability of such 
measures to the Court may be a slight factor that weighs upon the Court’s 
consideration of grounds excluding criminal responsibility. It may be perceived 
as grossly unjust by many for a victim who victimized342 to be allowed to go 
free. Yet, if international criminal law is to play a rehabilitative function, it is 
vital for a system of involuntary commitment to be added to the ICC’s legislative 
framework. To this end, it is incumbent upon the Assembly of States Parties to 
look into the matter. 
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6. CONCLUSION 
Throughout this Article, it has been attempted to explicate the acute 

phenomenon of child soldiering, the need for a fundamental shift in thinking 
when confronted with the complex issue of child soldiers, and defenses under 
international criminal law. Certainly, one cannot understate the cataclysm of 
violence and the trail of devastation that (former) child soldiers have left in their 
wake. There is no doubt that communities have been victimized terribly. 
However, in light of valid criticisms that international criminal law jurisprudence 
has unfortunately been tilted in an “unacceptably pro-prosecution direction,”343 
an unduly prosecutorial impulse must be curbed. This exigency is aptly brought 
to light by the child soldiering phenomenon. 

As has been explored, the plight of child soldiers is considerably grave. 
Thrust into a life they did not choose, they are forcibly transformed into 
perpetrators of egregious crimes. Their experiences inflict irrevocable harm, and 
both mind and soul are left with an indelible imprint of trauma and suffering. 
Crucially, any discussion of child soldiers must not make the grave mistake of 
separating a child soldier’s past from their future. Their childhood trauma and 
adulthood crimes are inextricably bound together. In this respect, Lubanga was 
certainly an encouraging development in the jurisprudence of the ICC, 
recognizing their central status of protection in armed conflict and accepting the 
lifelong impacts of child soldering. Yet, as has been analyzed, Ongwen brings a 
divergent, rather troubling narrative to the fore. 

Any future discussion of defenses and former child soldiers must feature a 
holistic understanding of their experienced suffering. Fully and equally 
accepting the negative consequences of child soldiering may, in certain violent 
environments, allow for the successful invocation of a defense of either mental 
disease or defect, or duress. Naturally, the present Article does not aim to 
propose a blanket application of defenses to every former child soldier, 
traumatized or otherwise. However, while the application of defenses is done 
casuistically, the analysis should be more cognizant of this dire phenomenon. 
Moreover, it cannot have been the drafters’ intention to include defenses in the 
Rome Statute yet establish such insurmountable hurdles that no defendant can 
ever have any reasonable prospect of successfully invoking them. After all, as 
Cassese wisely mentioned in Erdemović: 

Law is based on what society can reasonably expect of its members. It 
should not set intractable standards of behaviour which require mankind 
to perform acts of martyrdom, and brand as criminal any behaviour 
falling below those standards.344 
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For former child soldiers, the law’s expectations need to be adjusted. An 
approach to the contrary risks eviscerating them entirely of their victim status 
and does a disservice to their suffering, but also to the future of international 
criminal justice. 
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