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TUST four months ago,' the former United States Ambassador to
Jthe French Republic, appearing before the House Committee on
Foreign Affairs in support of H. R. 1776, the Lend-Lease Bill, con-
cluded his testimony with this fervent peroration:

. . . I would like to just say that I do feel that this is terribly,
terribly urgent. The skipper has set the course. You gentlemen are
the officers. Those of us who are not in office are the crew. Our cargo
is America."

Nautical allusions have come into increasing use in the discussion
of public affairs during this period of broadening collaboration be-
tween a former Assistant Secretary of the Navy in Washington and
"9a certain naval person" in London, but there is an underlying sig-
nificance in Mr. Bullitt's characterization of the executive-legisla-
tive relationship as that of skipper to ship's officers which calls for
closer examination. The notion of a national course of historic im-
plications being set by the President for the Congress seems, at first
glance, difficult to reconcile with our basic conceptions concerning
the proper distribution of governmental powers. In matters of
domestic regulation, the present Administration, from the outset, has
assumed an active role in the drafting and sponsorship of legislation,2
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1 That is, on January 25, 1941. HEAIuNGS BEroan Coam=nEa oN FoSmON AFAIms,

House oF REP SENTATivis, ON H. R. 1776, 77th Cong. 1st Sess. (1941) 635.
2 "In the first 'hundred days,' the emergency was so great that he [President Roose-

velt] secured from Congress everything for which he asked .... It may be doubted
whether, even during the World War, there had been so complete an acceptance of
presidential leadership." LASxi, THE AauicAI lIPRsm cY, Aie INTEPRATAoloN (1940)
134.
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but there has certainly been no suggestion that the determination
of essential national policy is not, in the last analysis, within the
province of Congress.

And yet, if we are to be at all realistic about it, we cannot escape
the conclusion that there is much descriptive truth in Mr. Bullitt's
metaphor, with respect to the role of the President in the formula-
tion of American foreign policy. It is the observed fact that the
course of our foreign relations, during these years of imperative
decision, has been of essentially executive origin. The great inter-
national decisions of the past few years, Pan-Americanism, non-
recognition of totalitarian conquests, and all-out aid to nations de-
fending themselves against aggression, are decisions which friends
and foes alike identify, and realistically so, with the executive de-
partment. There have been, as during the arms embargo repeal and
lend-lease debates, sharp expressions of dissent from certain of the
ship's officers, but the course set from the bridge has been adhered
to without fundamental deviation.

In congressional hearings and debates, as elsewhere, considera-
tion of executive authority in relation to the conduct of American
foreign policy has tended to focus upon the power of 'the President,
in his constitutional capacity as Commander in Chief, to exercise
command over the armed forces of the United States. It is doubtless
true, as pointed out again and again during debate on the lend-lease
proposal, that this power could be made use of by the President,
if he were so minded, in such a way as to commit the Congress, by
presentation to it of the accomplished fact of commencement of
hostilities, to a declaration of war against the Axis powers. If and
when the President, as Commander in Chief, decides that it is
necessary to order the convoy of supplies to England by the United
States Navy we shall have, of course, a tremendously significant
exercise of powers asserted as inherent in the presidential office and
as independent of congressional policy-determining prerogatives.
But, at least to date, there has been relatively little resort to inherent
constitutional power over the armed forces in the President's tech-
nique of foreign policy direction. Authorization for most of the
major steps taken thus far has been found in the construction, some-
times strained,3 of existing legislation or sought by the urging of
new legislation upon the .Congress.

3 In the House hearings on the lend-lease proposal Representative Chiperfield
charged: "The logic of the Attorney General's opinion in the destroyer deal was some-

what like trying to change a chestnut horse into a horse chestnut .... " HEwutns BE-
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Accordingly, in an analysis of the relationship of the President

and Congress in the conduct of foreign policy it must be kept in
mind that executive action in the field may take either, or both, of

two forms: first, the assumption of leadership in urging upon Con-
gress measures deemed necessary to safeguard the interests of the

United States; and second, the pursuit of an independent course of
action, justified by claim of inherent executive prerogative. Since
the intensification of the existing world crisis, particular measures
illustrative of both types of action have been taken by the Adminis-

tration. In this necessarily incomplete discussion certain significant
aspects of each form of executive action will be submitted to analysis
and comment.

THE LEGISLATIVE LEADERSHIP OF THE PRESIDENT

If the legislative activity of the executive department in the
foreign policy field is to be fully understood, it must be viewed in
relation to the increasing trend towards executive participation in

the legislative process generally. In breadth of divergence between
constitutional theory and political fact the evolution of the relation-

ship between Congress and the President is perhaps exceeded only
by the developments with respect to the electoral college. There has

never been in political practice, at least since the administration of
Jefferson,- anything at all comparable to the complete separation, or

arms' length relationship of departments which seems to have been
contemplated by the framers of the Constitution. The attainment of

legislative leadership by American Presidents is one of the most sig-
nificant, and most widely studied, developments in the growth of our
political institutions. When the present Chief Executive, immediately

after his inauguration in 1933, assumed the initiative in the proposal

of emergency legislation to Congress he had the support of prece-

dents as recent as the administrations of Theodore Roosevelt and

Woodrow Wilson.5 In fact, the energy with which President Wilson

FORE ComanrrrEE ON FOREIGN ArFAiRs, HousE OF REPRESENTATIVES, ON H. R. 1776,
77th Cong. Ist Sess. (Jan. 22, 1941) 340. The constitutional aspects of the destroyer-
bases exchange are discussed in Levitan, Executive Agreements: A Study of the Execu-
tive in the Control of the Foreign Relations of the United States (1940) 35 ILL. L. REv.
365, 390.

4 "Measures drafted by Jefferson in Cabinet council were transmitted by this subor-
dinate [Gallatin] to the legislative committees, the membership of which was likewise
arranged in accordance with the Executive's wishes, and received his constant super-
vision during all stages of the procedure required for their enactment." SMrL, SoMEa
PRESIDENTIAL INTERPRETATIONS OF THE PRESmENCY (1932) 166.

On the legislative leadership of Theodore Roosevelt and Wilson, see ibid. c. V.
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discharged the functions of parliamentary leader inspired a comment
comparable to many more recently heard:

"The President of the United States occupies today a position of
leadership and of command over the government of the country so
different from that which was intended by the framers of the Con-
stitution that, if it were not the outcome of a natural process of evo-
lution working over a long period of years, it would bear the stigmata
of revolution, and if it had been achieved in a single presidential
term, it would have been denounced as a coup d'Jtat."

Students of American government have differed with respect to the
propriety of executive assumption of legislative leadership.7 None
of them, whatever his position on the merits, has denied the scope or
the significance of the development.

There is no need here to repeat the careful accounts which have
been presented in explanation of the observed attainment of legis-
lative leadership by American Presidents.' The unanticipated devel-
opment of the party system, with the attendant probability that the
President will also be the party leader of the congressional majority,
was perhaps enough in itself to defeat the hope of the framers of the
Constitution that an arms' length attitude might be maintained be-
tween the two departments. A catalogue of the factors which have
contributed to the enhancement of the legislative position of the
executive would have to include the adaptability of the veto power
for use as a positive instrument in the hands of a strong-willed
executive, the development of techniques for the judicious use of
patronage, and the ability of the executive to support his legislative
proposals by testimony as to practical necessities of enforcement
drawn from the experience and expertness of his administrative
aides. In legislation of nation-wide concern, the hand of the propos-
ing executive has been further strengthened by the directness of the
President's relationship to the electorate9 although, as the failure of

6BAcK, TH= RErATioN op THE ExECUTIVE POWER To LE rsAioN (1919) 1.
7 Ex-President Hoover has expressed deep concern over the legislative activity of

his successor: "If we examine the fate of wrecked republics over the world we shall find
first a weakening of the legislative arm." Th CrEu GE To Linxani (1934) 126. But
see the point of view advanced in HERRING, PRESiDENT AL LEADmRSmP (1940).

8 CoRwvN, THE PRESIDENT: Omcm ANn PowERs (1940) c. VII: LASia, op. cit. supra

note 2, c. II; HERRmG, op. cit. supra note 7.
9 "The mechanics of publicity alone give the President an enormous advantage over

.his political opponents. With few exceptions, no Senator can command more than a few
inches of space in press association dispatches. The President has the front page at all
times and under all circumstances for all that he may wish to say. A Senator cannot
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the 1938 purge campaign suggests, an appeal to the people over the
heads of the members of Congress is, in our practice, more wisely
threatened than made.

The opportunity to assume legislative leadership, always open
to a strong-minded executive, is even greater when the subject of
the legislation is related to the foreign policy of the nation. The great
strategic advantage which the President then possesses is the vast
superiority of his sources of information, a superiority traceable to
the status of the President as "sole organ of the federal government
in the field of international relations"."0 American ambassadors and
ministers are presidential appointees, responsible to the President for
the discharge of their assignments and removable at his pleasure.
When the President concludes that the information provided by reg-
ular diplomatic representatives is incomplete, he is authorized by
long-standing political precedent to make use of special envoys for
particular negotiation or for the acquisition of additional data on
international conditions." In short, the sources of international in-
formation, by reference to which the foreign policy of the United
States must be determined, flow to the President and not to the
Congress.

Moreover, any communication of foreign governments with the
government of the United States must, by virtue of a constitutional
convention of long standing, be carried on with the President as
American representative.' There have been occasional errors of eti-
quette on the part of foreign states or their representatives, as when
congratulatory messages have been sent directly to the Congress
rather than through the correct executive channels.' 3 More serious
violations of the constitutional proprieties were committed in the
Genet affair and, more recently, when Lord Grey, in the illness of
President Wilson, ventured to communicate directly with members

secure the greater advantage of the radio, but the President at his own will can talk to
twenty millions of people whenever he chooses to do so." BacHn & THoRPE, NhinTER

PuRsE xOR SwoRD (1936) 93.
10 Sutherland, J., in United States v. Curtiss-Wright Corp. (1936) 299 U. S. 304,

320.
11 President Roosevelt has made use of special envoys in many instances, e.g.,

Myron C. Taylor, Colonel Donovan, Under-Secretary Welles, and Harry L. Hopkins.
The increasing tendency to employ special envoys has been criticized as leading to the
appointment of men who "lack that independence and responsibility which are the hall-
marks of the expert diplomatist." LAsxr, op. cit. supra note 2, at 174.

12 CoRW-N, op. cit. suPra note 8, at 208 et seq. And see BamAHL, WAR PowERs oF

THE EXECuTV Nr TH Uarno STATES (1921) c. I.
Is Corwnr, op. cit. supra note 8, at 405, n. 46.
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of the Senate on the League of Nations issue.' But American Presi-
dents, from the outset, have been jealous of their prerogative in
this respect and, under any but the most extraordinary circum-
stances, the statements and proposals of foreign governments will
be addressed to the President and to him only.

The accepted convention that communications from foreign gov-
ernments, like dispatches from American diplomatic officers, must
be addressed to the President would be of comparatively little sig-
nificance if, as seems to have been argued for a time after the adop-
tion of the Constitution, the President were to be regarded as a mere
receiving agent, bound to transmit to the Congress all items of in-
formation within his possession. 5 On the duty of the President in
this connection the most often cited precedent is Washington's re-
fusal to accede to a request from the House of Representatives for
the diplomatic correspondence relative to the Jay Treaty.' It is
true, of course, that Washington's decision in this controversy could
subsequently have been explained away as based upon the narrow
ground that the House of Representatives, unlike the Senate, has
no constitutional concern with treaty making.'- But later Presidents
have taken the broader position that the executive is justified in
withholding information even from the Senate when, in the execu-
tive judgment, disclosure might be injurious to the international
relationships of the United States."

IlAnd see Secretary of State Bryan's reference, in the first Lusitania note (May
13, 1915) to "the surprising irregularity of a communication from the Imperial German
Embassy at Washington addressed to the people of the United States through the news-
papers". Quoted in CoRwiN, THE PRESIDENT'S CONTOL op FoREin RELTIONs (1917) 49.

15 Prof. Corwin so construes Jefferson's reply to Genet in which reference was made
to the President as "the only channel of communication between the United States and
foreign nations". CORWIN, op. cit. supra note 8, at 209.

16 See the discussion of the incident by Sutherland, J., in United States v. Curtiss-

Wright Corp., supra note 10, at 320.
17 There is support for such narrow interpretation in the language of the executive

reply: "The necessity of caution and secrecy was one cogent reason for vesting the
power of making treaties in the President, with the advice and consent of the Senate,
the principle on which that body was formed confining it to a small number of members.
To admit, theny a right in the House of Representatives to demand and to have as a
matter of course all the papers respecting a negotiation with a foreign power would be

to establish a dangerous precedent." Quoted in SuTnmRANo, CoNsTIUToN POWER
AND WORLD AFahs (1919) 126. (Italics added.)

18 The Senate has never become fully reconciled to this executive position. See, for

example, Senator McKellar's protest against President Hoover's refusal to furnish the
Senate with the diplomatic correspondence preliminary to the London Naval Treaty.
CoRwnr, op. cit. supra note 8, at 405.
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Accordingly, members of Congress, except to the degree that
they enjoy private sources of information--one thinks of the late
Senator Borah's "personal state department"-must accept the ac-
count of international conditions and necessities made to them by
the President at the time he proposes foreign policy legislation.
There are, from time to time, expressions of resentment from mem-
bers of Congress desirous of more full information, but the situation
can accurately be described as one in which the Congress, weighing
the necessity and wisdom of executive proposals, must rely upon the
relayed executive version of the justifying facts.'" Under such cir-
cumstances a degree of executive dominance in the legislative pro-
cess, far exceeding that generally found, is inevitable.

It must be understood, too, that members of Congress may be
in doubt not only as to the attitudes and proposals of foreign gov-
ernments but also as to the diplomatic maneuvers which may have
been carried on by the executive department on behalf of this gov-
ernment. Constitutional recognition of the Senate as a participant
in the treaty-making process, bound to grant its "advice and consent"
before a treaty becomes binding upon the nation, has not been so
construed in political practice as to entitle the Senate to participation
in, or even to full disclosure concerning, the early stages of negotia-
tion which may, or may not, result in the ultimate submission of a
treaty to the Senate by the executive department.' "Advice and
consent", as in the case of executive appointments, has in practice
become mere senatorial veto power over agreements tentatively
reached by purely executive negotiation.2' This is not to say, of
course, that it may not be wise executive policy to invite senatorial

19 The possibilities of investigating committee procedure as "an instrument for more

effective congressional supervision over American foreign policy" are considered in Per-
kins, Congressional Investigations of Matters of International Import (1940) 39 Am.
POL. Sci. REv. 284.

20 "It will be observed that the advice and consent of the Senate qualifies the power

of the President to make, not to negotiate treaties. When a treaty is contemplated, there-
fore, the President may, and more often does, enter upon negotiations with the foreign
government, through diplomatic channels, and carries them to the point of reaching an
understanding as to the terms and phraseology of the treaty, before the advice and con-
sent of the Senate is sought at all .... " SUMMAND, op. cit. supra note 17, at 122.

21 And certain types of "executive agreements" can be made without compliance

with the treaty-making procedure, i.e., by the President without ratification by the
Senate. Levitan, op. cit. supra note 3; Riesenfeld, The Power of Congress and the Presi-
dent in International Relations: Three Supreme Court Decisions (1937) 25 CALIF. L.
R-v. 643, 670 et seq.
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participation in the early stages of negotiation. President Wilson's
failure to include a member of the Senate in the American diplomatic
delegation at Versailles will be remembered as a strategic error which
certainly contributed to the ultimate frustration of the Wilson inter-
national policies.22

It is evident that in a field as difficult as that of international
policy the great superiority of executive information and experience
is virtually enough, in itself, to make certain congressional enact-
ment of Administration-sponsored legislation urged as necessary to
national security. A further circumstance of perhaps comparable
significance in its contribution to the dominant executive position
in the legislative aspects of foreign policy is the fact that the Presi-
dent represents, and so is able to express, the national point of view
in an area of legislative activity in which the over-stressing of sec-
tional viewpoints is likely to cause extreme national embarrassment.
As ably stated by Turner Catledge:

"Congress is not a 'national body' in the generally accepted sense
of the term. It is national largely in that it is the sum total of the
country's sectionalisms--of representatives of various political, geo-
graphic and economic interests. It has no truly national leadership
within its own organization, and every time it has to act affirmatively
on some broad, national policy, it must depend upon some other
source for guidance."23

There are practical reasons in a nation as large and varied as the
United States which make necessary a regional basis for the election
of representatives in Congress, but there is ample evidence, as in the
recent activities of the congressional beef and wool bloc, that over-
emphasis of regional needs and desires is fatal to the construction
of sound foreign policy.2 The intermittent rear-guard action carried

22 Wilson's writings reveal that he had always under-estimated the Senate's inde-
pendence of mind in treaty ratification. ".. . to guide diplomacy is to determine what
treaties must be made, if the faith and prestige of the government are to be maintained.
He [the president] need disclose no step of negotiation until it is complete, and when
in any critical matter it is complete the government is virtually committed. Whatever
its disinclination, the Senate may feel itself committed also." CoNsTrruToNAL GovmlN-

n1r THE UNTD STATES (5th reprint 1921) 77.
23 New York Times, May 25, 1941, at 6E.
2A Reciprocal trade agreements legislation reflects general recognition of the prob-

lem. "While it is not impossible that log-rolling will occur in formulating the reciprocal
trade agreements, it will at least be log-rolling on a national scale, as contrasted to the
rough and tumble scramble for individual subsidies characteristic of tariff-making in
Congress and in its Committees." Note (1937) 46 YALE L. J. 647, 667. And see Sayre,
The Constitutionality of the Trade Agreement Act (1939) 39 COL. L. Rav. 751.
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on against the reciprocal trade agreements programs is suggestive
of the necessity for executive leadership in the general field.

It is a corollary of executive leadership in the proposal of legis-
lation related to foreign policy issues that the legislation will usually
be so drafted as to confer broad discretion upon the executive. All
of the factors which have contributed to the tendency towards con-
gressional delegation of power to the executive department in mat-
ters of domestic regulation are present, in more compelling force,
with respect to legislation affecting international relations. There
are very real practical considerations which, from the earliest his-
tory of the United States, have led to the conferring of broad dis-
cretion upon the executive in the administration of legislation of
international import. It is enough here to mention the need for ex-
pertness and flexibility in the application of broad policy to unfore-
seeable particular developments in the dynamic field of international
relations, and the necessity of unity, timeliness, and secrecy of action.
It is significant that the first important foreign policy legislation of
the United States, the Embargo Act of 1794, authorized the Presi-
dent to lay the embargo "whenever, in his opinion, the public safety
shall so require" and "to continue or revoke the same, whenever he
shall think proper".

By the enactment of the lend-lease proposal the present congres-
sional majority, in effect, exhibited a willingness to confer unconfined
discretionary power upon the executive department. Presidential
action under the legislation may be taken when the President "deems
it in the interest of national defence", and the benefits of the statute
may be extended to "the government of any country whose defence
the President deems vital to the defence of the United States".20 One
controversy raised during the legislative history of the measure may
be used to illustrate the prevailing congressional confidence in the
executive judgment. In the House,' and again in the Senate,' a

25 Kreider, Denwcratic Processes in the Trade Agreement Program (1940) 34 Am.
Po. Sci. Rav. 317.

2 6 Pub. L. No. 11, 77th Cong. 1st Sess. (March 11, 1941) § 3.
2" (Feb. 7, 1941) 87 CoxG. R.zc. 794. Amendment offered by Representative Tink-

ham. The attitude of the majority was expressed by Representative Luther A. Johnson
who disclaimed any intention to "favor the financing of the military establishment of
Russia by the United States" hut opposed "putting in here a gratuitous slap at Russia
at this time, when Russia is making no menacing gestures against us. Russia has not
aligned itself with the Axis Powers; why should we by this amendment encourage her
to do so?" Ibid. at 797.

28 Amendment offered by Senator Reynolds: "Nothing in this act shall be construed
to authorize ... the granting of any aid to the Union of Soviet Socialist Republics."
(March 3, 1941) ibid. at 1684.
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determined effort was made to forbid the grant of any assistance au-
thorized by the legislation to the government of Soviet Russia. The
basic issue of international policy presented by that proposed amend-
ment was a serious one, in that the statute as introduced created at
least the remote possibility of a measure of collaboration between two
countries of deeply opposed political and social philosophy. In view
of the known anti-Communist feeling throughout the nation it is sig-
nificant evidence of congressional recognition of the need for flexibil-
ity in matters of foreign policy that the majority of both houses, by
rejecting the amendment, left it to the executive department to deter-
mine whether, and under what circumstances, there might be possible
justification, in American self-interest, for assistance even to a con-
spicuously anti-democractic government with a record of recent and
unprovoked aggression.

The most sympathetic analyst of the lend-lease statute will con-
cede that it confers upon the President a measure of discretionary
power unequalled in the history of the United States. In fact, advo-
cates of the legislation, the present writer included, urged its passage
for the very reason that an authorization more narrowly drawn would
make impossible a truly flexible and dynamic American foreign pol-
icy. A question arises, therefore, as to the constitutionality of the
measure in its relation to the constitutional doctrine against undue
delegation of legislative power. It would seem, if the same test of
constitutionality were applied as in the case of statutes imposing do-
mestic regulation, that a strong argument could be made that the
broad grant of power contained in the lend-lease statute vests the
President with just the sort of a "roving commission" struck down as
unconstitutional by the unanimous decision of the Supreme Court in
the Schechter case.29 That there was not a more vigorous and sus-
tained challenge of the constitutionality of the lend-lease measure
during the course of its enactment can be explained only by reference
to the scope of delegation of power in the field of foreign relations
sanctioned by the landmark Supreme Court decision in United States
v. Curtiss-Wright Corp."

In the Curtiss-Wright case the Supreme Court, by a seven-to-one
decision, sustained the constitutionality of a Joint Resolution of 1934
authorizing the President to forbid the sale of arms to the partici-

29 Schechter Corp. v. United States (1935) 295 U. S. 495.
30 Supra note 10. And see the Brig Aurora (1813) 11 U. S. (7 Cr.) 382, sustaining

the constitutionality of the Non-Intercourse Act of 1809.
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pants in the Chaco dispute between Bolivia and Paraguay "if the
President finds that the prohibition ... may contribute to the reds-
tablishment of peace between those countries." Obviously the dis-
cretion conferred by the Joint Resolution cannot realistically be com-
pared to that effected by enactment of the lend-lease statute, but the
language used by Justice Sutherland in his opinion for the Court
would seem, in effect, to withdraw virtually all constitutional limita-
tion upon the scope of congressional delegation of power to the Presi-
dent to act in the area of international relations. Particular attention
may be called to that portion of the opinion which states:

"It is quite apparent that if, in the maintenance of our interna-
tional relations, embarrassment-perhaps serious embarrassment-
is to be avoided and success for our aims achieved, congressional leg-
islation which is to be made effective through negotiation and inquiry
within the international field must often afford to the President a
degree of discretion and freedom from statutory restriction which
would not be admissible were domestic affairs alone involved." 31

It may be observed, further, that Justice Sutherland's opinion in
the Curtiss-Wright case is much more than a statement of passive
acceptance of the constitutionality of broad delegation of power to
the executive in matters concerning foreign relations. Drawing upon
his past experience and study in the field,32 Justice Sutherland took
full advantage of the opportunity afforded him by the issues of the
case to make a forceful affirmative exposition of the practical neces-
sities which make such delegation wise governmental policy.

EXERCISE OF INHERENT EXECUTIVE POWERS

To this point the discussion has been centered upon the possibili-
ties of the technique of legislative leadership as a means of presiden-
tial direction of American foreign policy. Hereafter the emphasis will
be on the types of action in the international field which can be taken
by the President, independently of the Congress, by virtue of his po-
sition as diplomatic spokesman for the nation and as Commander in
Chief of the nation's armed forces. Potentially, the powers incident
to command of the armed forces are of the greatest weight insofar

31 (1936) 299 U. S. at 320.
3 2 Before becoming a member of the Supreme Court, Justice Sutherland had de-

livered the 1918 Blumenthal Lectures at Columbia University, published as CoNsnru-
TIONAL Powa AND WORLD ATiAIRS (1919), in which his essential point of view on issues
like those of the Curtiss-Wright case was clearly stated.



CALIFORNIA LAW REVIEW

as they confer upon the President the power, by his independent ac-
tion, to affect the international relations of the United States. But
in view of the fact that President Roosevelt, to date, has made no
sweeping, all-deciding use of his powers as Commander in Chief,
attention may be given first to the opportunities for independent ex-
ecutive action which exist by virtue of the constitutional position of
the President as "sole organ of the federal government in the field
of international relations".

Although the Constitution makes express provision for President-
Senate collaboration in the conclusion of treaties,13 there is no specific
assignment of authority for the making of such other, more or less
unilateral, expressions of national policy as are involved in the recog-
nition of states, the severance of diplomatic relations, and the dis-
missal and recall of ambassadors. Naturally enough these acts have
been regarded as attributes of the President's status as diplomatic
representative of the nation,34 and steps taken by the President in this
capacity, wholly independent of congressional authorization, may
have profound effects upon the position of the United States in world
affairs.3 5

To illustrate, it is clear that there were significant implications
for American foreign policy in such executive acts, in recent years, as
recognition of the Russian soviet government and of the Franco re-
gime in Spain, the recall for "consultation" of the United States am-
bassador to Germany, and the consistent refusal of the State Depart-
ment to recognize the territorial conquests of Germany, Italy, and
Russia. Within the past few weeks the use of such diplomatic meas-
ures has been exemplified by executive demand for recall of an Italian
naval attache and continued recognition, for negotiation concerning
the protection of Greenland, of a Danish diplomatic representative
repudiated by the existing puppet government of that country. The
potentialities of executive power in this respect can be made clear by
considering the significance and seriousness of such a step, well within

33 "He [the President] shall have power, by and with the Advice and Consent of the
Senate, to make Treaties, provided two thirds of the Senators present concur .... " Art.
II, § 2.

3 4 BERDAHL, op. cit. supra note 12, at 31 et seq.; CORWIN, op. cit. supra note 8, c. VI.
3 5 "The breaking of diplomatic relations, while not in itself an act of war, and not

necessarily resulting in war, is meant to be a marked protest and generally does lead to
war. President Wilson thus understood very well, as did the whole country, that his
action, on February 3, 1917, in dismissing the German ambassador to the United States
and recalling Ambassador Gerard from Berlin, was very likely the first step towards
*ctual war...." BERDAHL, op. cit. supra note 12, at 36.
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the range of present possibility, as a future decision to deal with the
de Gaulle Free French group as the lawful government of France.

Indeed, the international prestige of the office of President of the
United States is such that the most informal representation of atti-
tude made by the President will commonly be taken abroad as an
expression of the sentiments of the nation as a whole. President

Roosevelt has taken full advantage of his status as national spokes-
man by such actions as the sending of carefully-timed messages of
encouragement to the President of Finland and to the King of Yugo-
slavia, the unprecedented personal reception of the British Ambas-
sador, Lord Halifax, and the denunciation of totalitarianism in press
conferences and on the air. Our international relations, realistically
speaking, could not have been more vitally affected had these presi-

dential expressions possessed, in addition, the supporting sanction of
congressional joint resolutions. If, throughout the world, American
foreign policy is identified with the Roosevelt personality there are

adequate grounds for that association.
Any discussion of the ability of the President to pursue a forceful

course in international affairs independently of congressional author-
ization must take full account of the great and largely undefined
power of the Chief Executive in his constitutional capacity as Com-
mander in Chief of the Army and Navy.36 It is beyond question that
the President, if he should order certain possible dispositions of the
military or naval forces of the United States, might determine by his
action whether or not this country is to become a belligerent in the
present war. Within the limits of this discussion it will not be pos-

sible to do more than to suggest the principal constitutional issues
related to presidential exercise of the power of command over the

armed forces. It must be kept in mind that these constitutional issues,
by their very nature, are normally non-justiciable 7 and that the prec-
edents by which executive action is to be judged are chiefly historical
or political, not judicial, precedents.

There are certainly precedents in our history for use of the armed
3 6 Art. II, § 2: "The President shall be Commander in Chief of the Army and Navy

of the United States, and of the Militia of the several States, when called into actual
Service of the United States. .. Y

37 Of the few cases in which the Supreme Court has passed upon the scope of the

President's powers as Commander in Chief, a majority deal with the actions of Lincoln
during the Civil War, a subject beyond the immediate focus of this discussion. See
CoRwIN, op. cit. supra note 8, c. V; and BERDAHL, op. cit. supra note 12. More directly
in point is the decision in Durand v. Hollins (C. C. 1860) 4 Blatchf. 451.
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forces upon executive responsibility, even outside the territory of the
United States: the campaign against the Barbary pirates, the occu-
pation of Vera Cruz in April 1914, and the Marine Corps expeditions
to Nicaragua in pre-Good Neighbor times.8" The distinction which
has been advanced from time to time,39 that such use of the armed
forces is justified for the protection of American lives and property
but not for the protection of other, more intangible national interests,
seems unsound in principle and impossible to reconcile with historical
facts.

The powers of the President as Commander in Chief must be con-
sidered, particularly, in relation to the specific provision of the Con-
stitution which vests in Congress the power to declare war.40 The
choice of the framers of the Constitution to vest this power in the
legislative department represented the deliberate judgment of the
Convention that the governmental decision most drastic of all in its
effects upon the life of the nation ought not be left to executive
discretion' Analysis of the reality of congressional war-declaring
power must, however, give due weight to the fact that under existing
world conditions a formal declaration of war is more often a mere
regularization of an existing state of hostilities than an affirmative
change in the situation between opposing countries. Congress would
hardly be a free agent in the exercise of its constitutional war-declar-
ing prerogative if actual hostilities had taken place between United
States forces and those of the nation against which a formal declara-
tion of war was sought.

Champions of the authority of Congress have long been aware
of the fact that bold presidential exercise of the power of command
over the armed forces may make somewhat unreal the constitutional
power of Congress to declare war. Many times in the history of the
United States it has been urged that it is a necessary implication from
the grant of war-declaring power to Congress that the President can-
not constitutionally make such use of the armed forces as would

38 85 instances of the "use of land and naval forces of the United States for pro-
tection purposes" are enumerated in a memorandum inserted in the Congressional Record
by Senator Barkley (March 6, 1941) 87 CoNG. REc. 1955.

39 See comment in Corwnr, op. cit. supra note 8, at 249.
40Art. I, § 8, ci. 11.
41 "It seemed evident to the makers of the Constitution that a power involving such

tremendous consequences must in a representative government rest with the body most
directly representative of the people. To vest the power of declaring war in the Executive
savored too much of monarchy and old-world institutions." BERDAHL, op. cit. supra
note 12, at 79.
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amount to an act of war. This supposed limitation upon executive
power was reflected, for example, in the House Resolution of 1848
which, in its stigmatization of the War with Mexico as "a war un-
necessarily and unconstitutionally begun by the President of the
United States", amounted to a clear censure of the conduct of Presi-
dent Polk.' Again in the Senate debate of 1917 on the issue of arm-
ing American merchant ships Senator Stone challenged the power of
President Wilson to take the step on his own responsibility and con-
tended, in effect, that whatever the scope of executive prerogative it
could not include the power to take such measures as would amount
to acts of war.43 More recently, during the prolonged debate on the
lend-lease proposal, anti-Administration spokesmen made use of the
same essential line of argument in denying the constitutional power
of the President to order the convoy of shipping to Britain, their con-
tention being that convoying would be an act of war and that execu-
tive use of the Navy for convoy purposes would amount to invasion
of the war-declaring prerogative of Congress.'

Even if this implied constitutional prohibition against executive
commission of acts of war be regarded as established by the political
precedents of American history, difficulty remains in its application
as a test of executive action. There would seem to be no realistic
.standard, under present conditions of international affairs, by which
it can be stated, with any degree of assurance, just what does amount
to an act of war. Nations observing the strictest neutral standards
have been declared by the present German government guilty of theo-
retical breaches of neutrality sufficient to excuse aggression and in-
vasion. The United States, on the other hand, has already committed
acts in the implementation of its aid-to-Britain policy which pre-1939

42Abraham Lincoln voted for the resolution of censure. As President, however, Lin-
coln was to assert a scope of executive power as Commander in Chief broader than that
claimed by any other President. SMALL, op. cit. supra note 4. For the debate between
Senators Calhoun and Cass on the constitutional issues of the War with Mexico, see
Cownm, op. cit. supra note 14, at 136.

43 (1917) 54 CONG. Rxc. 4883 et seq.
44To this effect, Senator Wheeler: 'i say that as a matter of law under our Consti-

tution-and I submit that the best authorities on international law and on the Consti-
tution are all in agreement on that subject-the President of the United States has no
right under the Constitution to commit acts of war .... When such statements are made
we come dangerously near to giving any President the right which the King of England
once had. That is the very reason why Jefferson, Madison, and Monroe insisted that the
provision to which reference had been made [giving Congress the power to declare war]
was written into the Constitution." (March 6, 1941) 87 CoNG. REc. 1959. And see re-
marks of Representative Day (Feb. 3, 1941) ibid. at 553-555.
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international lawyers might well have characterized as acts of war.
It is quite possible, in view of the degree to which the prospective ad-
versaries of the United States are committed to international oppor-
tunism, that some minor incident, such as the recent tearing down of
the swastika from the San Francisco German consulate, might be re-
garded by the Axis powers as an act of war, if they deemed existing
conditions in their favor. Under other and less favorable circum-
stances even the dispatch of an American armed force to Dakar
might not be considered by those powers a proper occasion for dec-
laration of war or even for forcible retaliation. However sound in
constitutional theory, a limitation of presidential action in the exer-
cise of military command to measures short of acts of war would
seem of little practical significance, in view of the great difficulty of
determining even the approximate content of the limiting concept.

Power to exercise command over the military and naval forces of
the United States, whether or not subject to a constitutional implica-
tion restricting executive action to measures which are not acts of
war, is, of course, inherent executive power, in the sense that the
authority is conferred directly upon the President by that. constitu-
tional provision which designates him as "Commander in Chief of the
Army and Navy of the United States".45 Does it then follow that
presidential discretion in the exercise of the power of command can-
not constitutionally be controlled or restricted by congressional di-
rection? What would be the validity, for example, of a congressional
enactment purporting to forbid the basing of the United States Navy
at Singapore or the use of American armed forces to occupy Iceland
or Martinique? Logically it seems a necessary conclusion that the
power of the President as Commander in Chief, being inherent exec-
utive power, is not subject to congressional direction or interference.
The essential nature of the constitutional issue, and the apparent at-
titude of a controlling majority of the present Congress with respect
to it, can be illustrated by reference to the progress of debate on the
convoy issue during the legislative history of the lend-lease statute.

As originally introduced, H. R. 1776 authorized the President
"To sell, transfer, exchange, lease, lend, or otherwise dispose of...
any defence article."46 In the hearings of the House and Senate com-

4 5 Art. II, § 2.

46 H. R. 1776, 77th Cong. 1st Sess. (Jan. 10, 1941) § 3(a) (2). Introduced the same
day as S. 275.
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mittees,4 7 objection was immediately made that the word "transfer"

was capable of interpretation as synonymous with "deliver" and that
the President might construe the clause as directing him to assume re-

sponsibility for the safe conduct of lend-lease materials to Britain.

Accordingly, in the bill as it emerged from the House Committee on

Foreign Affairs a provision was inserted that:

"Nothing in this act shall be construed to authorize or to permit
the authorization of convoying vessels by naval vessels of the United
States."

'48

In the House, and later in the Senate, strenuous efforts were made
to place the Congress more positively on record against the convoying

of British shipping by the United States Navy. Flat and unequivocal
statements were made on the floors of both houses that any congres-

sional attempt to interfere with the President's discretion to direct
the operations of the Navy would be unconstitutional, and disagree-

ment with these statements was for the most part hardly more than
perfunctory.4 Even the bitterest opponents of convoys seem to have

accepted the existence of this restriction on congressional power, for
the non-interventionist group concentrated upon efforts to write into
the statute such declaratibns of adverse congressional sentiment as

that contained in the amendment offered by Representative Mundt,

which would have added to the committee amendment, quoted above,
the words:

44... and it is the sense of this Congress that the convoying of
such vessels to belligerent ports or through belligerent waters should
not be undertaken."50

The point that the offering of a restrictive amendment in this form
amounted, in effect, to a concession that a direct prohibition against

convoying would be unconstitutional was expressly made by Repre-
sentative Kee:

47 See, for example, testimony of Alfred M. Landon. HEARzNws BE:FoRE CommiTTEE
ON FoREiG RELATIONS, SENATE, ON S. 275 (Feb. 10, 1941) 664.

48 This committee amendment is section 3(d) of the statute as enacted. Pub. L.

No. 11, 77th Cong. 1st Sess. (March 11, 1941). And note that the authorizing section in
the statute as enacted [section 3(a) (2)] substitutes "transfer title to" for the word
"transfer" in the original draft.

4 9 It is, of course, dangerous to generalize concerning the essential tenor of a debate

as prolonged as was the Senate debate on the lend-lease proposal. But the House debate

of February 6, 1941 (87 CoNG. REc. 776 et seq.) and the Senate debate of February 28,
1941 (ibid. at 1573 et seq.) seem fairly typical.

50 (Feb. 6, 1941) ibid. at 776.
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"You all agree that we cannot put in this bill a provision directly
prohibiting the President from authorizing ships to be convoyed. If
you thought otherwise you would have offered such an amendment.
... What does 'sense of the Congress' mean? It means that you are
aware of this fact that you cannot alter the constitutional provision
under which the President has the power to convoy or to order con-
voys of these ships. This amendment we are now considering does not
mean a thing .... ,,51

As is probably well known, even efforts to secure a congressional
expression of policy opposing convoys were unsuccessful, and the
most that the non-interventionist group were able to secure was a
renewed declaration to the effect that the legislation was not intended
to confer upon the President any greater power than he already pos-
sesses under the Constitution. This compromise provision, the sub-
stitute52 Ellender amendment, merely states:

"Nothing in this act shall be construed to change existing law
relating to the use of the land and naval forces of the United States,
except insofar as such relates to the manufacture, procurement, and
repair of defence articles, the communication of information and
other noncombatant purposes enumerated in the Act." 3

It seems a fair conclusion from the course of what was said and

done in Congress throughout the legislative history of the lend-lease
act that a great majority of the members of Congress acted upon the
understanding that decision on the crucially significant convoy issue
must, under the Constitution, be left to the discretion of the execu-
tive department.54 What has been said of the power to convoy is

51 Ibid. at 781. And see 3 WIE.LouHBy, CONSTITUTIONAL LAW OF THE UN=TED

STATES (2d ed. 1929) 1567.
52 The original amendment, offered by Senator Ellender and withdrawn after con-

sultation with administration leaders, provided: "Nothing contained in this act shall be
deemed to confer any additional powers to authorize the employment or use of persons
in the land or naval forces of the United States at any place beyond the limits of the
Western Hemisphere, except in the Territories and possessions of the United States, in-
cluding the Philippine Islands." (March 5, 1941) 87 CONG. REc. 1844. For the sharp at-
tacks made on the Senate floor against the "caucus substitute" finally adopted, see
(March 6, 1941) ibid. at 1970 et seq.

53 Pub. L. No. 11, 77th Cong. 1st Sess. (March 11, 1941) § 10.
54At least insofar as a flat congressional prohibition against convoys is concerned.

But the Constitution vests in Congress sole power to appropriate money (Art. I, § 9),
to raise and support armies (Art. I, § 8), and to provide and maintain a navy (Art. I, § 8).
In pure and impossible theory, Congress could prevent executive adventuring by the
simple expedient of refusing to create an army and navy or to appropriate money for
their support. But quaere as to the degree to which Congress could restrict the Presi-
dent's freedom of action by providing, in legislation making appropriations for military
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doubtless true of the power of the President to exercise command over
the United States Army, at least over soldiers other than those drafted
under the Conscription Act of 1940. One may, in fact, speculate as to
the constitutionality of the provision of the Conscription Act5" re-
stricting the service of men brought into the Army under its operation
to the Western Hemisphere and the territorial possessions of the
United States.

CONCLUSION

Crisis conditions call for resolute and consistent leadership, and
initiative in the foreign policy field must come from the executive de-
partment. The only choice which the President has concerns the de-
gree to which he will seek congressional endorsement, criticism, and
revision of his international policies before translating those policies
into governmental action. Whether the future emphasis in the Presi-
dent's strategy is upon his congressional leadership or upon his status
as independent constitutional executive, support for his course can
be found in the words of the Constitution and in the political prece-
dents which have been set over the years by a succession of Presi-
dents of widely varying temperaments and political philosophies. This
is not, unfortunately, a parliamentary age, and the great impersonal
pressures of the dynamic world situation may preclude executive con-
sultation with the Congress prior to the taking of particular emer-

and naval purposes, that no part of the money so appropriated should be used for sped-
fled purposes, e.g., convoying? The issue is neatly presented by an amendment offered
by Senator Clark of Missouri, and rejected, during a late stage of the lend-lease debate:
"No part of the money appropriated ... in this or any other act ... shall be, unless the
Congress of the United States has declared a state of war exists, used for the employment
or use of persons in the land or naval forces of the United States at any place beyond
the limits of the Western Hemisphere, except in the Territories and possessions of the
United States, including the Philippine Islands.... " (March 6, 1941) 87 CONG. REc.
1983.

5 5 Pub. L. No. 783, 76th Cong. 3d Sess. (Sept. 16, 1940). Can such a restriction be
supported as incident to the power of Congress "to raise Armies", or as within the con-
gressional power "To make Rules for the Government and Regulation of the land and
naval Forces" (Art. I, § 8) ? A like issue is presented by the posse comdtatus act, section
15 of the Act of June 18, 1878 [20 STAT. 145, 152, 10 U. S. C. (1934) § 15], restricting
the use of members of the regular army in domestic law enforcement. See Lorence, The
Constitutionality of the Posse Cotnitatus Act (1940) 8 KAX. CITY L. REv. 164. Compare
amendment offered by Representative Rankin, which would have added to the lend-lease
statute a provision that: "Nothing in this act shall be construed to authorize or permit
the President to order, transfer, exchange, lease, lend, or employ any soldier, sailor,
marine, or aircraft pilot outside the territorial waters of the Western Hemisphere, with-
out specific authorization by Congress ... !' (Feb. 8, 1941) 87 CoNG. Rmc. 825.
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gency measures. But sound constitutional principle urges that the
President guarantee maximum possible participation of Congress in
the successive decisions which will determine the role of the United
States in the present war and, perhaps, the future of democratic in-
stitutions here and throughout the world.

But Congress, as well as the President, has a constitutional re-
sponsibility, that of seeing to it that its decisions represent the un-
obstructed judgment of a representative majority. If, for example,
the free decision of the congressional majority is thwarted by the use
of filibustering tactics by a self-willed minority any real executive-
legislative collaboration will become impossible. The substance of
democratic government is, after all, even more to be considered than
its form. The capacity of Congress for prompt and forceful action,
as well as the choice of the President, will determine the procedure
to be followed henceforth in the formulation of essential foreign
policy.

Americans generally, by tradition and sound sense, have a dis-
trust for undue executive power, a distrust which has been sharpened
by developments which have occurred in other countries. It is a proper
matter for national concern that the President today, by virtue of his
powers as legislative leader, congressional delegate, and constitu-
tional executive, has within his hands the power to determine the
issue of peace or war for the United States. In weighing the implica-
tions of this concentration of power for the future of democratic
government, it is well to remember that many of the great constitu-
tional decisions of American history, decisions which have 'condi-
tioned the very course of our development as a nation, have been
made by the executive, rather than the legislative or judicial,
department.

A realistic historian would include as essentially executive deci-
sions such fundamental steps as the Louisiana Purchase, the Monroe
Doctrine, the War with Mexico, the definite resolution to resist seces-
sion, and the Emanicipation Proclamation. No one would contend
that the decisions of the executive department have been wise in every
instance, any more than have those of the legislative and judicial de-
partments. The poinf is that under our constitutional distribution of
powers among three independent branches it is necessarily assumed
that each department will be guided by an honest construction of
the spirit of the Constitution. Against the risks of executive boldness
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must be measured the dangers of inaction. It was only the bold exer-
cise of inherent executive powers by Abraham Lincoln, action branded
as dictatorial and tyrannical at the time, which insured the preserva-
tion of the Union.


