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Equal Protection Outside the Clause

Chester James Antieau*

WHEN the Declaration of Independence stated that “all men are created
. equal” it but documented the idea of equality which has ancient roots
in Western civilization.* The idea seems to have first passed from the philo-
sophical to the juridical in American history in Charles Sumner’s argument
against school segregation in Roberts v. Boston in 18502 The constitu-
tional responsibility for ensuring the equality of equals is principally cast
in the equal protection clause of the Fourteenth Amendment, but judicial
misinterpretation and conceptualism have prevented the clause from play-
ing its full role, and it is limited to state action by its very terms. This is a
study in other supra-statutory judicial methods for ensuring equality and
an analysis of relative advantages in areas where they, as well as the equal
protection clause, are applicable.

Equality under the Due Process Clause of the Fifth Amendment

Since there is no equal protection clause binding upon the Federal Gov-
ernment, the basic right of equals to equality must be secured under the
Fifth Amendment due process clause. Mr. Chief Justice Taft in 1921 said
that “the due process clause . . . of course, tends to secure equality of law
in the sense that it makes a required minimum of protection for every one’s
right of life, liberty and property, which tke Congress or the Legislature
may not withhold.”® In 1937 Mr. Justice Cardozo, speaking for the Supreme
Court, said in a tax case, “we assume that discrimination, if gross enough,
is equivalent to confiscation and subject under the Fifth Amendment to
challenge and annulment.”* However, the Court has at times suggested that
the Fifth Amendment “provides no guaranty against discriminatory legis-
lation by Congress.”® It is suggested that such statements are inaccurate.
For instance, at the next term of court following this, the latest of such
statements, Mr. Chief Justice Stone clearly implied that congressional legis-
lation may be so discriminatory as to violate the due process clause of the
Fifth Amendment.® Again this was intimated the following year by Mr.
Justice Roberts.” Then, in Korematsu v. United States in 1945, the major-
ity of the Court definitely suggested that the due process clause of the Fifth
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Amendment contains a limitation upon congressional classification,® and in
the same case Mr. Justice Murphy was emphatic that racial discrimination
under the federal law deprived “all those within its scope of the equal pro-
tection of the laws as guaranteed by the Fifth Amendment.”® The Supreme
Court’s Petrillo opinion further indicates that the Fifth Amendment con-
tains all the demands of equality found in the equal protection clause of the
Fourteenth.’® And, the following year, 1948, the Court, although not spe-
cifically referring to the Fifth Amendment, indicated very positively that
equal protection is “a part of the public policy of the United States.” In
this case, Hurd v. Hodge, the Court stated that it would violate this policy
“to permit federal courts in the Nation’s capital to exercise general equity
powers to compel action denied the states where such action has been held
to be violative of the guarantee of equal protection of the laws.”

Other federal courts have provided further assurance that equal pro-
tection is guaranteed under the due process clause of the Fifth Amendment.
One court states: “It seems reasonably clear that the due process of law
provision of the Fifth Amendment is broad enough in its scope and purpose
to include the ‘equal protection of the laws’ which no state may deny to any
person under the provisions of the Fourteenth.”*? Another federal court,
speaking of alleged discrimination by the federal government, has added,
“every citizen is entitled to the equal protection of the laws.”’® Equality of
treatment by the federal government and freedom from discrimination and
unreasonable classification is insisted upon by the federal courts, especially
in the selection of grand and petit juries. Here a federal court states: “A
violation of the [due process] clause occurs if there is a systematic or arbi-
trary exclusion of, or a discrimination between, persons of a particular
race.””** When in 1948 a United States attorney used nineteen of his twenty
peremptory challenges to excuse all nineteen Negroes on the jury panel, the
Court of Appeals for the District of Columbia admitted that due process
under the Fifth would be violated if there were systematic exclusion from
the jury list, but in a deplorable' decision, no unconstitutional unfairness
could be detected by the majority of the court.’® And, in 1950, in a case in-
volving alleged discrimination in educational opportunities in the District,
the same Court of Appeals recognized the due process clause’s demand for
equality and even applied, from equal protection clause case law, the ‘sepa-
rate but equal’ concept.’™ “It is settled,” observes one writer, “that in the
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District of Columbia the Fifth Amendment implies equal protection of the
laws. "8

Surely the right of equals to equality of treatment is so basic to the
American tradition and the democratic thesis that it must be deemed
“fundamental” and protected against unreasonable and discriminatory
treatment by the federal government. The due process clause of the Fifth
Amendment is the proper constitutional sword for the judicial arm in hold-
ing Congress and the national administration to the requirements of equal
protection of the laws.

Equality under the Due Process Clause of the Fourteenth Amendment

On a number of occasions the United States Supreme Court, as well as
others, has utilized the due process clause of the Fourteenth Amendment,
rather than the companion equal protection clause, to insure equality of
treatment by the states. Because due process is more historically and tradi-
tionally concerned with procedural protection than is equal protection, it is
not surprising to find such judicial preference. Although the equal protec-
tion clause had served fairly well in protecting members of minority racial
and other groups from discriminatory jury selection,'® the Court in 1950
appears to have chosen the due process clause to condemn trial of a Negro
after indictment by a grand jury from which members of his race had been
systematically or arbitrarily excluded.® In systematic exclusion of mem-
bers of the accused’s race from the trial jury, the Court also seemingly pre-
fers to invalidate the iniposed inequality through use of the due process
clause.?

It is not alone in procedural matters that state-imposed inequalities have
been invalidated under the Fourteenth Amendment due process clause. As
early as 1896 Mr. Justice Harlan, in his fanious dissent in Plessy v. Fergu-
son, stated that segregation on a racial basis amounted to an interference
with personal liberty without due process of law.? Twenty years later, when
a colored man was denied his equal right to purchase land because of a mu-
nicipal ordinance, the legislation was invalidated by the Supreme Court with
the statement that the seller’s liberty was denied without due process of
law. On further occasions of this kind the judicial preference for the due
process clause can be noted,* yet in 1948 the Court preferred the equal
protection clause when it ruled unconstitutional state court enforcement
of private restrictive covenants aimed at Negroes.?®
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In 1923 the Supreme Court, in a case not involving racial discrimina-
_tion, utilized the due process clause to guarantee teachers of German equal-
ity of right with those teaching Greek or Latin.*® And two years later,
through use of the due process clause of the Fourteenth, parochial and pri-
vate schools were accorded equality of opportunity with public schools in
their right to teach our youth.* Then, in 1927, a distributor of leftist litera-
ture was held entitled, under this clause, to equal opportunity with more
conservative publisliers to peddle his wares and ideas.” The use in the Fiske
case of the due process clause, standing alone, to invalidate this unequal
denial of freedom of the press is interesting since at that time it had already
been established that the First Amendment is applicable through the Four-
teenth to state abridgement of freedom of communication. The following
year inequality in the permitted use of land under a zoning ordinance was
invalidated by the Supreme Court through use of the due process clause.”®
Discriminations in permitted property uses are involved in many zoning
cases, as when property is unfairly districted. The United States Supreme
Court, like the state courts, has invalidated zoning ordinances or their appli-
cation under due process as being arbitrary or having no reasonable relation
to the public health or safety.3® There are abundant further illustrations
that state-imposed inequalities, especially upon non-residents, are invali-
dated by the United States and state courts under due process clauses.
Why should the judiciary prefer the due process clause to the equal pro-
tection clause in such instances? The reasons are not convincing. Some
justices, it is clear, would prefer that the procedural right to a fair trial be
deemed the particular, if not the sole, responsibility of the due process
clause. Historically there is merit to the argument that the equal protection
clause was intended primarily to ensure equality to the Negroes and that
non-racial discriminations involving, for instance, corporations or taxation,
are not to be resolved under this clause. On the other hand, it can be doubted
that the due process clause has any claim to utilization in most situations in-
volving state-imposed inequalities. Tussman and tenBroek have written:32

Due process is, after all, a weapon blunted and scarred in the defense of
property. The present Court, conscious of its destiny as the special guardian
of human or civil rights may well wish to develop soine alternative to due
process as a sanctuary for these rights. The equal protection clause has
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much to recommend it for this purpose. It was placed in our Constitution

as the culmination of the greatest humanitarian movement in our history.

It is rooted deep in our religious and ethical traditions. Is any other clause

in the Constitution so eminently suited to be the ultimate haven of human

rights?
Nevertheless, it seems safe to forecast, perhaps because the Supreme Court
is not clear whose equal protection is being denied,especially in the proce-
dural cases,® that equal claims to justice will from time to time be safe-
guarded by the due process clause rather than the equal protection clause.
The claim of unreasonableness will seldom succeed in invalidating under
due process federal or state legislation imposing classifications, but there
is every assurance that discriminations and unreasonable classifications
will be voided by the state courts in the future, as in the past, under due
process clauses.®*

Equal Protection under the First Amendment

Equality in freedom of expression has been frequently demanded by
the Court through utilization of the First Amendment, made binding upon
the states through the vehicle of the due process clause of the Fourteenth.
Unorthodox religious groups, unpopular political parties, opposition news-
papers, aliens, unions and employers have all benefited in their claims to
equality of freedoni of communication through the First Amendment.

For example, Jehovah’s Witnesses, representative of the less orthodox
religious bodies, have been held entitled to equal use of public streets and
parks notwithstanding the disturbing nature of their propagandizing,®® and
their children have been given their equal right to public education in spite
of a reluctance to participate in flag salutes.?® Members of unpopular politi-
cal parties have been held entitled to a fair measure of equality in the use
of public grounds®” and even schools,* as well as in private assembly,* but
they have so far seldom achieved full equality in the use of the ballot,*® or
in the dissemination of their literature and ideas.** In Grosjean v. American
Press Co., although equal protection was also argued in opposition to a
discriminatory tax imposed upon anti-administration newspapers, the
United States Supreme Court preferred to use the First Amendment to
annul theinequality, saying “we deem it unnecessary to consider the further
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ground assigned that it also constitutes a denial of equal protection of the
laws.”%2

Unions and union organizers have been held entitled to equal opportu-
nities to speak,*® to use public grounds for assemblage,* to publicize by
picketing their grievances against employers,” and to engage in political
activity.*® Since unions are entitled to freedom of expression in the indus-
trial situation, notions of equality suggest that a similar right in employers
be recognized, and courts have so held under the First Amendment,*” one
stating: “Unless the right of free speech is enjoyed by employers as well as
employees, the guaranty of the First Amendment is futile, for it is funda-
mental that the basic rights gnaranteed by the Constitution belong equally
to every person.”*

Theoretically, naturalized citizens are entitled to equal freedom of ex-
pression with their native-born brethren, and the Supremne Court has even
said: “It is plain that citizenship obtained through naturalization carries
with it the privilege of full participation in the affairs of our society, includ-
ing the right to speak freely, to criticize officials and administrators, and
to promote changes in our laws including the very Charter of our Govern-
ment.”*? Similarly, the Court has indicated that equality of freedom of ex-
pression is the right of aliens who are lawfully with us.® However, attain-
ment is far short of aspiration, and the long record of deportations and even
denaturalizations for daring to express unpopular or unorthodox ideas or
joining the less conservative political parties must make any naturalized
citizen or alien seeking citizenship wonder whether theirs are second-class
rights.®

In First Amendment decisions some unjust and unfortunate inequalities
have been condoned. The second-class freedom of expression of the natu-
ralized citizen is shared by hundreds of thousands of public employees.”
When a racial minority sought equality of employment opportunities from
a private employer by picketing, punishment was allowed despite this
Amendment.* When producers of films sought equal freedom of expression

42297 U.S. 233 (1936).

43 Thomas v. Collins, 323 T.S. 516 (1945).

44 Hague v. CIO, 307 U.S. 496 (1939). ’

453 Thornhill v. Alabama, 310 U.S. 88 (1940).

46 United States v. CIO, 335 U.S. 106 (1948) ; Bowe v. Secretary of the Commonwealth,
320 Mass. 230, 69 N.E.2d 115 (1946).

4TNLRB v. Virginia Power Co., 314 U.S. 469 (1941); NLRB v. Ford Motor Co., 114
F.2d 905 (6th Cir. 1940), cert. denied 312 U.S. 689.

48 Midland Steel Products Co. v. NLRB, 113 F.2d 800, 804 (6th Cir. 1540).

49 Knauer v. United States, 328 U.S. 654, 658 (1946).

G0 “Freedom of speech and of press is accorded aliens residing in this country. Bridges v.
California, 314 U.S. 252.” Douglas, J., for the Court, Bridges v. Wixon, 326 U.S. 135, 148 (1945).

81 I re Saderquist, 11 F. Supp. 525 (S.D.Me. 1935), aff’'d. sub nom. Sorquist v. Ward,
83 F.2d 890 (ist Cir. 1936). Black, Disloyalty and Denaturalization, 29 Ky. L.J. 143 (1941).
Note, 44 Cor. L. Rev. 80 (1944).

82 United Public Workers v. Mitchell, 330 U.S. 75 (1947). Antieau, The Rule of Clear and
Present Danger: Scope of Its Applicability, 48 MicE. L. Rev. 811, 821 (1950). Notes, 47 Cor.
L. Rev, 295 (1947), 47 Cor. L. Rev. 1161 (1947).

B3 Hughes v. Superior Court, 339 U.S. 460 (1950).



368 CALIFORNIA LAW REVIEW {Vol.40

with publishers of newspapers and magazines the Amendment was, until
this year, lield entirely inapplicable as to them.* So, too, although the dis-
tinction is unsound, “commercial” distributors of literature receive far less
protection under the Amendment than their non-commercial counterparts.*
Lastly, the unorthodox religious, especially those who are opposed to war,
have been denied equality in many opportunities, such as admission to the
bar,%largely through the unfortunate nonsense of “privilege” ratiocination.

Although the record of condoned inequalities in freedom of expression
under the First Amendment is not good, there is no reason to believe that
equal protection arguments would hiave been more availing. Furthermore,
the presumption of constitutionality attaching to state legislation under
equal protection attack is probably and properly not applicable when the
First Amendment freedoms are abridged. There is good reason, then, to
continue attacks upon, and judicial examination of, denials of equality in
expression and belief by use of the-First Amendment rather than the equal
protection clause.

Finally it should also be noted that, under the companion First Amend-
ment establishment of religion clause and state equivalents, children at-
tending religious schools will probably be denied certain equalities.®” It is
of even greater interest to note the equal protection argument running
through the commentaries critical of the McCollum decision™ under this
clause. If these writers are correct, the establishment of religion clause is
intended only to prevent preference by orgamzed government of one faith
over others.”®

Equality under the Privileges and Immunities Clauses

Under Article IV, Section 2, of the United States Constitution, non-
citizens of a state are assured that in their “fundamental” privileges and
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to school); Visser v. Nooksack Sch. Dist., 33 Wash. 2d 699, 207 P.2d 198 (1949) noted in
25 Norre DamE Law. 366 (1950) and 11 U. oF Prrr. L. Rev, 318 (1950). Note that Everson
v. Board of Education, 330 U.S. 1 (1947) only upholds the practice if local authorities so
authorize and if the practice is not deemed repugnant to the state constitution.

58 McCollum v. Board of Education, 333 U.S. 203 (1948).

59 Manion, The Church, the State and Mrs. McCollum, 23 Notre DAME Law, 456 (1948) ;
Sullivan, Religious Education in the Schools, 14 Law & ConTEMP. PROB. 92 (1949) ; Meikle-
john, Educational Cooperation between Church end State, 14 Law & CoNTEMP. Pros. 61
(1949) ; Fahy, Religion, Education and the Supreme Court, 14 LAw & CONTEMP. ProB. 73
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immunities they will be accorded equality with citizens of the state,* al-
though by judicial interpretation the “fundamental” privileges and im-
munities are indeed rare.’* T'oomer v. Witsell,** which gave non-citizens
equality of access to fish in the marginal seas, is the rare case in recent years
which has accorded substantial protection to non-citizens under this privi-
lege and immunities clause. There the Court clearly pointed out that the
clause “does bar discrimination against citizens of other states where there
is no substantial reason for the discrimination beyond the mere fact that
they are citizens of other states.”®*

Although the Fourteenth Amendment privileges and immunities clause
would have been given legal significance by Mr. Justice Harlan,* and al-
though in our own time Justices Douglas,® Black,%® Murphy,*® Jackson,*®
Roberts,*® and Hughes™ have indicated a willingness to make this privi-
leges and immunities clause a meaningful guarantee of protection and
equality against state inroads, there seems little likelihood at this writing
that any substantial equal protection will flow from this clause.™ It has been
suggested by Warren and others that the use of the privileges and immuni-
ties clause of the Fourteenth Amendment to invalidate inequalities would
be preferable to use of the equal protection clause because the states are
forbidden to pass “any” law abridging privileges and immunities.” This
literalism, however, seems naively to disregard the fate of other absolutely
expressed Constitutional provisions, such as the First Amendment or the
contract clause. There is little reason to prefer use of the privileges and
immunities clause over equal protection unless one is inclined to decrease
the judicial protection of corporations from state regulation, and there have
been worthy Supreme Court justices who believed that artificial persons
were not entitled to the protection of either the equal protection or the due

60 Corfield v. Coryell, 6 Fed. Cas. No. 1312 at 551 (E.D.Pa.1823).

6L Canadian Northern R. Co. v. Eggen, 252 U.S. 553 (1920) ; Douglas v. New York Rr.,, .
279 US. 377 (1929) ; Chambers v. Baltimore & Ohio Rr., 207 U.S. 142 (1907) ; LaTourette
v. McMaster, 248 U.S. 465 (1919); In re Lockwood, 154 U.S. 116 (1894); Ward v. Mary-
land, 12 Wall. 418 (U.S. 1870). But cf. Chalker v. Birmingham & Northwestern Ry., 249 US.
522 (1919); Travis v. Yale & Towne Mig. Co., 252 U.S. 60 (1920). Generally see Meyers,
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Note, 28 Cor. L. Rev. 347 (1928).

62334 7.5, 385 (1948) (with Frankfurter and Jackson, JJ. objecting to use of the clause).

63 1d. at 396.

64 Plessy v. Ferguson, supra note 22 at 555, 560; The Civil Rights Cases, 109 U.S. 3 (1883).

65 See Edwards v. California, 314 U.S. 160, 178 (1941) (concurring opinion).

€8 Ibid.; see also Hague v. CIO, supre note 44 at 512 (concurring opinion).

67 See Edwards v. California, supra note 65 (concurring opinion).

63 1bid.

69 See Hague v. CIO, supra note 44 at $12 (concurring opinion).

70 Ibid.

7LIt protects only those rights “which owe their existence to the Federal government, its
National character, its Constitution, or its laws.” Slaughter House Cases, 16 Wall. 36, 79
(U.S.1873). Generally see McGovney, Privileges or Immunities Clause—14th Amendment,
4 Jowa L. Boxx. 219 (1918) ; Morris, What Are the Privileges and Immaunities of Citizens of
the United States?, 28 W.VA.L. Q. 38 (1921). But for an optimistic forecast see Note, 34 Irr.
L. Rev. 998, 1002 (1940).

2 Warren, The New “Liberty” undesr the Fourteenth Amendment, 30 Harv. L. Rev. 431,
463 (1926). Note, 42 Cor. L. Rzev. 139 (1942).
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process clauses.™ Since not only associations but aliens would suffer from
emasculation of the equal protection clause in favor of the privileges and
immunities clause of the Fourteenth, revivification of the corpse is hardly
justified.

Equal Protection under the Commerce Clause

Although the equal protection, due process, and privileges and immuni-
ties clauses were also argued, the Supremie Court in Edwards v. California™
chose to use the commerce clause to give non-resident indigents an equal
opportunity to appreciate California’s clime. Justices Douglas, Black, Mur-
phy and Jackson concurred in the result but indicated a preference for the
privileges and immunities clause, Mr. Justice Jackon stating that “the mi-
grations of a human being . . . do not fit easily into n1y notions as to what
is commerce . . . . To hold that the measure of his rights is the commerce
clause is likely to result eventually either in distorting the commercial law
or in denaturing human rights.”™ However, since the instant prosecution
was not against the migrating human being but his transporter, there is
some question as to whether the latter can avail himself of another’s privi-
leges and immunities or whether the transporter has a privilege and immu-
nity to carry others, a matter not quite so settled as the concurring justices
assume. The idea that the commerce clause is suitable to insure equal pro-
tection in interstate transportation is not new, Chief Justice Chase and
Justice Clifford both being of the opinion in Crendall v. Nevade in 1867
that this clause should be used to invalidate the state tax on passage through
the state.™

Again in 1946 the commerce clause was used to accord equal protection
in movement across state liues, this time to Negroes rather than the indi-
gent. Here, in Morgan v. Virginia,”™ the Supreme Court invalidated state-
imposed “Jim Crow” patterns of enforced segregation on interstate carriers.

And, shuce at least as early as 1876, it has been accepted law that dis-
criminations against the persons or products of interstate commerce will
be invalidated under the commerce clause.” Furthermore, as the solicitor™

73 “The liberty referred to in that (the Fourteenth) Amendment is the liberty of natural,
not artificial, persons”; Harlan, J., in Northwestern Life Ins. Co. v. Riggs, 203 U.S. 243, 255
(1906). For similar statements see: Western Turf Assn. v. Greenberg, 204 U.S. 359, 363 (1907)
(Harlan, J.); Hague v. CIO, supra note 44 at 527 (Stone, C.J.) ; Connecticut Life Ins. Co.
v. Johnson, 303 U.S. 77, 83-90 (1938) (Black, J., dissenting).

74 Supra note 65.

75 See id. at 181-2 (concurring opinion).

76 6 Wall. 35, 49 (U.S. 1867).

77328 U.S. 373 (1946). Compare Mitchell v. United States, 313 U.S. 80 (1941) where the
unequal facilities in interstate transportation were held invalid under the Interstate Commerce
Act.

78 Welton v. Missouri, 91 U.S. 275 (1875); Minnesota v. Barber, 136 U.S. 313 (1890);
Brimmer v. Rebman, 138 U.S. 78 (1891); Voight v. Wright, 141 U.S. 62 (1891); Foster-
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and natural resources®® cases indicate, state regulations aimed at deterring
out-of-state enterprisers will quite readily be found to constitute undue and
unconstitutional burdens upon interstate commerce.

What are the relative advantages and disadvantages of utilizing the
commerce clause rather than equal protection or some other clause to guar-
antee equality to Negroes, the poor, non-residents and other groups? First,
properly understood, the commerce clause and congressional legislation im-
plementing it can set aside private impositions of inequality so long as they
constitute unreasonable burdens upon interstate commerce.®* Even with an
expanding “state action” concept under the Fourteenth Amendment, this
is an important advantage. Next, the commerce clause, as a positive grant
of power, authorizes federal action to remove inequalities,*” something not
usually possible under the Fourteenth Amendment, as the Civil Rights
Cases indicate.®® Thirdly, some discriminations and classifications which
might be held reasonable and sustained under the equal protection clause
will be invalid under the commerce clause because they amount to unreason-
able burdens upon interstate commerce. The Edwards case is a fine illustra-
tion of this. Some commentators are of the opinion that the classification
apart of indigents is reasonable and quite constitutional under equal pro-
tection,* and historical materials somewhat justify their contention.
Fourthly, some justices (probably including the author of the Edwards
opinmion) have preferred using the commerce clause, lest by using privileges
and immunities (and semble, the equal protection clause) the “frightful
consequences” forecast in the Slaughter House case might come to pass.
Fifthly, once agreed that the subject is “commerce” and interstate or na-
tional in nature, there is no presumption of rationality and constitutionality
to aid the state statute imposing inequality.*® And, because under this
clause, unlike under the Fourteenth Amendment clauses, the weighing is
not between the state interest and what is too often considered private in-
terest, but between state and national interests, the chances of discrimina-
tory state legislation surviving the national Supreme Court are probably
less. Lastly, until the disgraceful “separate and equal” nonsense can be
removed from the equal protection clause, it is easier for the Court to in-

80 Oklahoma v. Kansas Natural Gas Co., 221 U.S. 229 (1911) ; Pennsylvania v. West Vir-
ginia, 262 U.S. 553 (1923) ; Foster-Fountain Packing Co. v. Haydel, supra note 78; Toomer
v. Witsell, supra note 62.

81 Mitchell v. United States, supra note 77; Whiteside v. Southern Bus Lines, 177 F.2d
949 (6th Cir. 1949) noted, 45 Izz. L. REV. 671 (1950). Contra and in error are: Day v. Atlantic
Greyhound Lines, 171 F.2d 59 (4th Cir, 1948) noted, 62 Harv. L. Rev. 1389 (1949), and Sim-
mons v. Atlantic Greyhound Lines, 75 F. Supp. 166 (W.D. Va.1947).

82 Mitchell v. United States, supra note 77; Gibbons v. Ogden, 9 Wheat. 1 (U.S.1824) ;
Houston, East & W. Texas Ry. Co. v, United States, 234 U.S. 342 (1914) ; Railroad Commission
v. Chicage, B. & Q. Rr,, 257 U.S. 563 (1922). Comment, 40 Mica. L. Rev. 711, 728 (1942).
Note, 42 Cor. L. Rev. 139, 140 (1942).

83 Supra note 64.

84 Commment, 40 Mrica. L. Rev. 711, 727 (1942). A contrary conclusion is reached by
Silverman, Human Cargo Still on the Go, 10 GEo. WasH. L. Rev. 528, 555-6 (1942).
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(1935) ; Hood & Sons v. DuMond, 336 U.S. 525 (1949).
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va,lidatg3 racial segregation in the overlapping area by use of the commerce
clause.

On the other hand, use of the commerce clause will probably produce
the unfortunate circumstance of sustaining segregation, and inequalities
generally, on carriers so 16ng as they are engaged in purely intrastate traf-
fic.%” Proper use of equal protection, or even privileges and imnunities,
could rectify this evil. And, again, in a situation like the Edwards case the
commerce clause could probably not get at a California law expelling the
indigent or denying him relief until he has been resident within the state,
let us say, for twenty years. Here, too, equal protection might be more satis-
factory. And, to one like Mr. Justice Black, not at all inclined to use the
commerce clause to imvalidate state regulations unless clearly discrimina-
tory against the persons or products of interstate commerce, the equal pro-
tection or privileges and immunities clauses might seem far preferable. And,
although historically sound to remove discriminations against non-resident
travelers under the commerce clause, there is, as Mr. Justice Jackson indi-
cated in the Edwards case and Mr. Justice Burton suggests in the Morgan
case,® good reason why the human rights should be protected under the
humanitarian clauses of the Fourteenth Amendment, rather than under the
commerce clause. For the nioment, the unfortunate judicial emasculation
of the privileges and immunities clause of the Fourteenth and the perpetua-
tion of the disgraceful separate and equal notion under the equal protection
clause prevent these clauses from performing their ordained mission in our
constitutional society. Although it is fortunate that the case precedent indi-
cated the availability of the commerce clause in the Edwards and Morgan
cases, it should never have been necessary to turn there to protect the funda-
mental human right of equality.

Equal Protection under Bi-party Treaties, the United Nations Charter, and
the Supremacy Clause

It is by now abundantly clear that aliens suffering under state-imposed
inequalities in owning and enjoying land, in taxation, and in opportunities
to work can be protected under valid treaties providing for equality to which
the United States is signatory.®®

Likewise, it is established that certain state-imposed unequal burdens
upon aliens can be annnlled under the supremacy clause of the Constitu-
tion.*® A good illustration is found in Hines v. Davidowitz, in which the

88 Morgan v. Virginia, supra note 77.

87 Chiles v. Chesapeake & O. Ry., 218 U.S. 71 (1910). It is open to question whether this
is still the law. “The difficulty of considering the segregation question under the Commerce
Clause with the possible unfortunate result that segregation is not permitted in interstate com-
merce but is valid in intrastate commerce could easily be avoided by invoking the aid of the
‘equal protection’ clause of the Fourteenth Amendment.” Note, 45 Mrca. L. Rev. 209, 212
(1946). The comment assumes that the equal protection clause be properly interpreted, with-
out indulgence in the separate but equal fallacy.

88 Morgan v. Virginia, supra note 77.

89 Asakura v. Seattle, 265 U.S. 332 (1924) ; Hauenstein v. Lynham, 100 U.S. 483 (1880) ;
Geofroy v. Riggs, 133 U.S. 258 (1889) ; Nelson v. Johnson, 279 U.S. 47 (1929) ; Baker v. Port-
land, 2 Fed. Cas. 472, No. 777 (D.Ore. 1879); Opel v. Shoup, 100 Towa 407, 420 (1896);
In ye Naka’s License, 9 Alaska 1 (D. Alaska 1934). Comment, 37 Cor. L. Rev, 1361 (1937).

90 Article VI, clause 2.
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Court set aside a Pennsylvania statute requiring the registration of aliens,
on the reasoning that the federal alien registration laws left no room for
state complementation.”* Furthermore, there recurs from time to time the
view that innate federal power over aliens is exclusive and hense, whether
or not there is federal statutory occupation of the field, there is no room for
state imposition of inequality or burden upon aliens properly admitted
under federal law.%?

Although the California Supreme Court invalidated its alien land law
under the equal protection clause of the Fourteenth Amendment, and spe-
cifically denied the United Nations Charter was self-executing and capable
of invalidating conflicting state laws,® it is worth remembering that the
California appellate court had ruled the alien land law unconstitutional
because violative of the Charter. Recalling that Chapter IX, Article 55 of
the Charter requires that “the United Nations shall proniote . . . universal
respect for, and observance of, human rights and fundaniental freedoms
for all without distinction as to race, sex, language, or religion,” and that
in the following articles the member nations pledge themselves to take
action to accomplish these purposes, the appellate court stated: “Clearly
such a discrimination against a people of one race is contrary both to the
letter and to the spirit of the Charter which, as a treaty, is paramount to
every law of every state in conflict with it.”®* It should be noted that Mr.
Justice Black has indicated that he considers the alien land laws unconsti-
tutional because in violation of the United Nations Charter.%

Similarly, the rights of a religious minority to equal opportunity of land
enjoyment were protected by a Canadian appellate court which held that
a covenant restrictive of ownership by a religious group was contrary to
the public policy of the Dominion of Canada as found, in large part in this
instance, in the United Nations Charter.”® The earlier-noted language of
the Untited States Supremie Court in Hurd v. Hodge most assuredly indi-
cates that there is an identical public policy in the United States.’” Influ-
enced, too, by the principles of human rights recognized and contained in
the United Nations Charter, the Supreme Court of Oregon invalidated the
alien land laws of that state under the Fourteenth Amendment.* Finally,

91312 U.S. 52 (1940).

92 Henderson v. City of New York, 92 U.S. 259 (1875); People v. Compagnie Generale
Transatlantique, 107 U.S. 59 (1882) ; Arrowsmith v. Voorhies, 55 F.2d 310 (E.D. Mich. 1931) ;
Ex parte Ah Cue, 101 Cal. 197, 35 Pac. 556 (1894).

93 Sei Fujii v. California, 38 A.C. 817, 242 P.2d 617 (1952). Some commentators are in
accord that the United Nations Charter Articles 55 and 56 are not self-executing and hence
not properly binding rules of law upon which a court may rely in overruling state laws. Hudson,
Charter Provisions on Human Rights in American Law, 44 Ans. J. In1’s. L. 543, 545 (1950);
Comment, 23 Rocky Mrt. L. Rev. 197 (1950) ; Notes, 35 Mxvn. L. Rev. 333 (1951), 36 Va. L.
Rev. 804 (1950).

94 Sei Fujii v. California, 217 P.2d 481, 488 (1950). Recalling, too, Article 17 of the Dec-
laration of Human Rights: “Everyone has the right to own property ....”

9% Qyama v. California, 332 U.S. 633, 647, 649-50 (19483).

98 Re Drummond Wren, [1945] Ont. L. Rep. 778, 4 D.L.R. 674 (Ont.H.C.).

97 Supra note 11 at 35.

93 Namba v, McCourt, 185 Ore. 579, 610, 204 P.2d 569, 582 (1949). “We deem it ‘our duty
. . . to hold that state legislation concerning the acquisition of land by aliens is subject to the
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Mr. Justice Carter of the California Supreme Court has suggested that since
our adoption of the Charter, state miscegenation laws are no longer consti-
tutionally permissible.*

Occasional cases indicate the possibilities inherent in the equal protec-
tion clause for insuring some substantial equality of protection and oppor-
tunity to the aliens whom we have willingly accepted,’® but the whole host
of cases upholding classification of aliens apart fromn citizens attest the in-
adequacy of the clause, under the United States Supreme Court’s older
interpretation, to assure these people a decent equality.® For example,
under the latest expression directly in point,’* the United States Supreme
Court has sustained alien land laws such as have more recently been invali-
dated by the supreme courts of California and Oregon.®® Happily, the
Court appears to be trending away from its earlier position and, wonder-
fully given true enlightenment as to the meaning of the equal protection
clause of the Fourteenth Amendment by the state courts, the United States
Supreme Court 1nay yet fashion of the Clause an adequate weapon for in-
validating inequalities and injustices imposed upon our alien guests. To the
extent that the spirit of the United Nations Charter stimulates the Court
into an adequate utilization of the equal protection clause, it becomes itself
an unnecessary judicial weapon in the armnory of equality.

Equal Protection under the Thirteenth Amendment

In the Civil Rights cases Mr. Justice Harlan argued, quite correctly it
is suggested, that as to Negroes the Thirteenth Amendment invalidates “all
discriminations against them, because of their race, in respect of such civil
rights as belong to freemen of other races.”** Nevertheless, the Supreme
Court of 1883 held that “mere” racial discrimination is not ipso facto in-
voluntary servitude such as is outlawed by that Amendment.® However,
when the racial discrimination or other imposed inequality amounts to peon-
age, the Thirteenth Amendment perforce strikes down the inequality.’%®
In this limited area utilization of the Thirteenth is far superior to the equal
protection clause since under legislation implementing the former, private
actions can, it is eminently clear, be set aside and punished. 1

due process clause, the equal protection clause and to the superior powers of the Federal Gov-
ernment over aliens and immigration.”

99 Concurring in Perez v. Sharp, 32 Cal. 2d 711, 732, 198 P.2d 17, 29 (1948).
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(1914) ; Terrace v. Thompson, 263 U.S. 197 (1923) ; Porterfield v. Webb, 263 U.S. 225 (1923) ;
Heim v. McCall, 239 U.S. 175 (1915) ; Wright v. May, 127 Minn. 150, 149 N.W. 9 (1914);
Bloomfield v. State, 86 Ohio St. 253, 99 N.E. 309 (1912) ; DeCano v. State, 7 Wash. 2d 613,
110 P.2d 627 (1941). Note, 83 U. or PA. L. Rev. 74 (1934). Comment, 36 Yare L.J. 1017,
1026 (1947).
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104 Civil Rights Cases, supra note 64.
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Egual Protection under the Fifteenth Amendment

The Fifteenth Amendment was intended to give equal right to vote to
all citizens regardless of color and it has generally been successful in pro-
tecting the rights of Negroes to the suffrage, even in state elections. Like
the equal protection clause, this Amendment requires “state action,” but
a liberal and realistic judicial interpretation has given vigor to the Amend-
ment in invalidating inequalities against Negroes in many aspects of the
right to vote.2%® \

Since there was no voting discrimination against Negroes in Breedlove
v. Suttles,**® the decision in that case is not authority for the constitution-
ality of poll taxes aimed at, and accomplishing, the disenfranchisement of
Negroes. Such a poll tax statute may well be unconstitutional under the
Fifteenth Amendment.™® It is very clear that any ingenious device, such
as literacy tests and “understanding the Constitution” requirements, will
be unconstitutional under the Fifteenth Amendment, as well as under the
equal protection clause, when its purpose is the disenfranchisement of the
Negro or when this is the practical result of a seemingly fair statute’s appli-
cation with an unequal and discriminatory hand.™*

The Fifteenth Amendment is limited in its use to an important but
narrow area of inequality and its advantages are limited to members of the
Negro race. The possibilities of the equal protection clause are far greater,
given only a liberal and realistic interpretation of the “state action” quali-
fiation.

Equal Protection under Article I, Section 4

Inequalities in voting in federal elections, including primaries, can be
successfully removed under Article I, Section 4 of the Constitution and
complementary congressional legislation.* Since here there is no Consti-
tutional requirement of “state action,” this clause has potentiality within
the limited area of federal elections far superior to either the equal protec-

as a punishment for crime . . . . We entertain no doubt of the validity of this legislation, or of
its applying to the case of any person holding another in a state of peonage, and this whether
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4% Cor. L. REv. 76 (1947). That the purpose of the poll tax is to deny the right to vote because
of race or color seems clear. See Ratliff v. Beale, 74 Miss. 247, 266, 20 So. 865, 868 (1896), and
Note, 53 Harv. L. Rev. 645, 649 (1940).
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tion clause or the Fifteenth Amendment. A disadvantage exists in that here-
inunder there is no possibility of relief from state-imposed discriminations
in state elections. It is confidently expected that privately-imposed discrimi-
nations and inequalities, laden with inequalities for racial or other groups,
can be reached and punished under federal legislation authorized by this
clause. 3

Egual Protection under Other Constitutional Provisions

The Nineteenth Amendment, of course, guarantees that there will be
. equality of voting among the sexes. And, theoretically, the Sixth Amend-
ment in its requirement of an “impartial jury” is a guardian of some equal-
ity in the trial situation in federal courts, but unfortunately the record in-
dicates that but too small a measure of equal protection can be expected
under this provision.** It seems very doubtful if equal protection is given
an accused tried by jurors all of whom are employed by the prosecuting
government. That the demand here for equality before the law bows at other
times before the necessities of the moment is well illustrated in the majority
state court rule permitting taxpayers to sit as jurors when the governmental
unit is being sued in damages by a private litigant.*®

Within a limited area equality has been guaranteed under many state
constitutional uniformity of taxation clauses under which disparate tax
burdens have been set aside.™'® And, in the area of municipal law, many
ordinances imposing inequality of burden or obligation upon non-residents
are annulled by state courts under the ultra vires concept, which may seem
to be but statutory interpretation, but which is more probably in reality a
supra-statutory judicial technique to ensure equality.**”

Conclusion

Since there is no equal protection clause, as such, binding upon the
Federal Government, equality must and will be ensured through the due
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process clause of the Fifth Amendment. The due process clause will prob-
ably be utilized to guarantee equality in procedural affairs, and there is no
reason for preferring the equal protection clause in state trials. The former
will probably be little used by the United States Supreme Court to secure
equality in substantive law, although there is reason to believe its counter-
part in state constitutions will have continued vitality in setting aside un-
reasonable classifications by the state and municipal governments. Inequal-
ity of freedom of expression will continue to be the particular concern of
the First Amendment and, since judicial deference to the legislative or
councilmanic will is less here than in the equal protection controversy, there
is every reason for the continued resolution of inequalities in communica-
tion under the First Amendment. There is no good reason for reviving the
privileges and immunities clause in preference to its companion equal pro-
tection clause, unless it is believed that jurisprudentially the claim of arti-
ficial persons to equality before the law is less substantial than that of
natural persons. Unless “state action” under the equal protection clause
can be given a nmuch niore expansive and proper interpretation, there will
be need to utilize the commerce clause to reach privately-imposed discrimi-
nations in transportation. Until prejudice perpetuated in the precedent of
“separate but equal” notions can be discarded, and until our courts and our
people niore clearly see the wisdom of subordimating provincial norms to
the standards of the socio-political group representative of Western civili-
zation, the attainment of real equality by Negroes and aliens whon1 we have
welcomed to our shores will be in doubt. Since there is considerable opinion
that the applicable sections of the United Nations Charter are not self-
executing, it is probably preferable for a state court to avoid their use and
hope to re-educate the United States Supreme Court into a proper interpre-
tation of the equal protection clause, as is seemingly intended by the su-
preme courts of California and Oregon in invalidating their alien land laws
under equal protection. There is no reason to believe that the equal protec-
tion clause is less valuable than the Fifteenth Amendment in securing
equality of right to vote, given to the former the same realistic interpreta-
tion of state action that has been accorded to the latter. However, since there
is no constitutional requirement of state action implicit in Article One, Sec-
tion Four, of the Constitution, it reaches any and all impositions of inequal-
ity in voting for federal officers, making its use far preferable to utilization
of the equal protection clause.

As is illustrated well by decisions of courts in states without equal pro-
tection clauses and by federal courts not subject to an equal protection
clause, constitutional clauses will be found and judicial tools forged to
attain the substantial equality of free and equal men—a necessity funda-
mental to Western man, basic and inherent in every religion and ethos com-
mon to our culture.



