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Bulk Sales Problems in California
David D. Ring*

When a California retail merchant seeks to dispose of his stock in trade
and trade equipment in conjunction with going out of business, a num-
ber of laws pertaining to “bulk” sales may be brought to bear.* The major
purpose of these laws, as is the case with bulk sales laws generally, is to
afford the merchant’s creditors an opportunity to satisfy their claims before
the merchant can transfer his assets to a bona fide purchaser and vanish
with the proceeds of the sale.? This article will consider some of the prob-
lems created by these laws in operation in California and certain desirable
changes therein, including the changes proposed by enactment in California
of the Uniforin Commercial Code.

The law generally thought of as tke California bulk sales law now
appears in Section 3440.1 of the California Civil Code, which provides that:

[Any transfer] of a stock in trade, in bulk, or a substantial part thereof,
other than in the ordinary course of trade and in the regular and usual prac-
tice and method of business of the . . . transferor .. .and the... transfer...
or mortgage of the fixtures or store equipment of a baker, cafe or restaurant
owner, garage owner, machinist, cleaner and dyer, or retail or wholesale
merchant, is conclusively presumed fraudulent and void as against the
existing creditors of the . . . transferor . . . or mortgagor, unless before the
consummation of the . .. transfer . . . or mortgage, the . . . transferor . ..
or mortgagor, or the intended . . . transferee . . . or nortgagee does all of the
following:

(a) Records at least ten days before the consummation of the. .. trans-
fer . . . or mortgage, in the office of the county recorder in the county or
counties in which the stock in trade, fixtures, or equipment are situated, a
notice of the intended . . . transfer . . . or mortgage, which states the name
and address of the intended . . . transferor . . . or mortgagor and the name
and address of the intended . . . transferee . . . or mortgagee. The notice
shall contain a general statement of the character of the merchandise or
property intended to be . . . transferred or mortgaged, and show the date
and place where the purchase price or consideration is to be paid.

(b) Publishes at least once a copy of the notice in a newspaper of gen-
eral circulation published in the judicial district in which the stock in trade,

* Member, San Francisco Bar.

1 The laws which are to be considered are Car. C1v. Cope § 3440.1, CAL. Rev. & Tax CopE
§§ 6811, 6812, CAr. Unencer. Ins. CopE §§ 1731, 1732, and similar municipal ordinances here-
inafter noted.

2 Unrrora CoMeRCIAL CopE, OFFICIAL DRAFT, TEXT AND CoMMENTS EpiTioN, Comment,
Purpose 4, p. 539 (1952) ; Weintraub and Levin, Bulk Sales Laws and Adequate Protection of
Creditors, 65 Harv. L. Rev. 418 (1952).
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fixtures, or equipment are situated . . . The publication shall be completed
not less than five days before the date of the intended . . . transfer... or
mortgage . . 3 ‘

Section 3440.1 obviously applies to wholesalers, as well as retailers, and
to certain specified merchants selling services, as well as to those selling
commodities. The problems to be discussed, however, are primarily those
of the seller of goods at retail. It is also true that, where the seller is solvent
and proceeds in good faith to discharge all of his obligations, or where they
are assumed and ultimately discharged by the buyer, the problems under
discussion largely resolve themselves. Present concern is thus with the
retail seller who is not able or does not desire to effect payment of his
creditors’ claims in full.

This by no means renders this discussion academic. In the fiscal
year 1948, almost 34% of the state’s retail sellers paid between $30 and
$199.99 (both inclusive) in sales taxes in each calendar quarter, showing,
at the then tax rate of 3%,* annual gross receipts of only $4,000 to $26,665.5
In 1950 sales tax accounts were closing out at a rate estimated by the State
Board of Equalization to be 10,000 each month.® It seems sound to assume
that a substantial number of these close-outs were small accounts which

traditionally are most likely to be operating financially close to the margin.
The increased availability of goods since 1950 has, if anything, streng-
thened the justification for the assumption that a substantial number of
retail businesses sold out are in financial distress.” There is thus a consid-
erable field of commercial activity within the scope of this article.

3 Cal. Civ. Code § 3440.1. Although in many respects the requirement that the sale be
“other than in the ordinary course of trade, etc.” may be said to flow from the requirement
that it be “in bulk” [see Walbrun v. Babbitt, 83 U.S. 577 (1872) ], the former term is qualitative
in meaning, while the latter is quantitative. Billig and Branch, The Problem of Transfers Under
Bulk Sales Laws: A Study of Absolute Transfers and Liquidating Trusts, 35 Mica. L, Rev. 732
(1937). This raises some question as to the significance, if any, of the phrase “substantial part
thereof.” [Originally this read “such a quantity . . . as to be substantially a whole”; the present
language was adopted in 1917. See notes to Car. C1v. Cobe § 3440 (1927).] The decisions in
Schainman v. Dean, 24 F.2d 475 (9th Cir. 1928), Markwell & Co. v. Lynch, 114 F.2d 373 (9th
Cir. 1940), noted in 41 Cor. L. Rev. 325 (1941), and Jubas v. Sampsell, 185 F.2d 333 (9th Cir.
1950), suggest that neither it nor the phrase “in bulk” imposes a very bigh quantitative require-
ment.

4 Car. Rev. anp Tax. Cope §6051 (1939).

5 RepORT OF THE SENATE INTERIM COMMITTEE ON STATE AND LocaL TAXATION, Part 3 at
50-51 (1951).

61d. at 58.

7In addition, frequent statements appear in the texts that the very fact of the bulk sale is
suggestive, at least, that the seller is in financial difficulty. Glenn has described the bulk sale as
a “harhinger of travel abroad, — the proceeds of sale going with the voyager.” 1 GLENN, FrauD-
ULENT CONVEYANCES AND PREFERENCES 537 (1940).
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A
EVOLUTION OF BULK SALES LAWS GENERALLY

The inception and evolution of bulk sales laws generally has been ex-
tensively examined elsewhere,® and, for present purposes, it will be sufficient
to divert to historical matters only long enough to reflect the California
act in the context of the bulk sales laws now existing in each of the forty-
eight states and the District of Columbia.

The bulk sales law was conceived to fill a gap in the protection afforded
to creditors under the existing law of fraudulent conveyances. The early
English statute law relating to fraudulent conveyances,® and its successors
in the United States,'® provided that a conveyance by a fraudulent trans-
feror could be set aside only where the transferee at least had knowledge
of the transferor’s “purpose and intent, to delay, hinder or defraud credi-
tors.” ! The creditor therefore faced a difficult problem of proof'* as well
as the usual problems of effecting recovery after judgment. By the last
decade of the nineteenth century, it has been said, it had become a “favorite
indoor sport” for a merchant to transfer title to his stock in trade and trade
fixtures to a good faith purchaser and depart with the consideration.® What
was needed was a procedure to permit creditors to move against the seller’s

8 Billig, Bulk Sales Laws: A Study in Economic Adjustment, 77 U. oF PA. L. Rev. 72
(1928) ; Billig and Smith, Bwlk Sales Laws: A Study in Statutory Interpretation, 38 W. VA.
1.Q. 309 (1932) ; Billig and Branch, Bulk Sales Laws: Transactions Covered by These Statutes,
39 W.Va. L.Q. 323 (1933), The Problem of Transfers Under Bulk Sales Laws: A Study of
Absolute Transfers and Liquidating Trusts, 35 Mice.L.REv. 732 (1937) ; 3 WILLisTON, SALES
467 et seq. (1948) ; 1 GLENN, FRAUDULENT CONVEYANCES AND PREFERENCES 537 et seq. (1940) ;
Billig, Order Out of Chaos; A Bulk Transfers Article Emerges [1952] Wis. L. Rev. 312 et seq.;
37 C.J.S. 1320.

913 Er1z, c. 5 (1570).

10 Prior to 1939, California law did not go beyond 13 Eriz, c.5 (1570). See Radin,
Fraudulent Conveyances in California and the Uniform Fraudulent Conveyance Act, 27 CALIF.
L. Rev. 1 (1938). In 1939, California enacted the Unirorm FrRAUDULENT CONVEYANCE AcCT,
CaL. Cv. Cope § 3439.01 et seq.

1133 Eriz., c. 5 (1570). Even under the UF.C.A, the transfer cannot be set aside if the
purchaser acts without knowledge of the seller’s intent and gives “fair” consideration. CAL. Civ.
CopE § 3439.04.

12 The courts were occasionally able to assist by inferring knowledge on the part of the
buyer from various “badges of fraud.” Billig, Bulk: Sales Laws: A Study in Economic Adjust-
ment, 77 U. or PA. L. Rev. 72, 79-80 (1928) ; 1 GLENN, FRAUDULENT CONVEYANCES AND PREFER-~
ENCES 545 (1940) ; Moore, FRAUDULENT CONVEYANCES 257 (1903). Sale of a stock in trade
in bulk has in at least one instance been found to be such a badge. In re Baker, 13 F.2d 413
(S.D. Cal. 1926). Cf. Walbrun v. Babbitt, 83 U.S. 577 (1872), cited in Glenn, op. cit. supra at
537, but where sales out of the usual and ordinary course of business were made prima facie
evidence of fraud by statute.

13 This was a remark attributed to the first president of the National Association of Credit
Men, Billig, Bulk Sales Laws: A Study in Economic Adjustment, 77 U. or PA. L. Rev. 72, 75
(1928).

!
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assets before the transfer occurred.’* Consequently, at the urging of the
New Orleans Credit Men’s Association, Louisiana passed the first bulk
sales law in 1896, and the remaining states and the District of Columbia
have since followed suit.®

The basic function of all of these laws is to provide the seller’s creditors
with notice of the impending transfer and thus to give them an opportunity
to satisfy their claims against the seller from his assets while those assets
are still available. The legislature’s problem in drafting such a law lies in
imposing the necessary notice requirement, with its attendant delay in
consummating the transfer, in such a way as to avoid undue interference
with legitimate transactions.!” It is, of course, a corollary of the notice re-
quirement that a failure to comply therewith results in an infirmity inhering
in the transfer, permitting creditors to set it aside. In this sense, the bulk
sales law supplements the law of fraudulent conveyances by rendering the
noncomplying sale defeasible without regard to the intent of either the
buyer or the seller. The notice requirement, however, rather than the corol-
lary creation of a new wrong, has been called the “heart of the bulk sales
].a.W.” 18

There seens to be little question but that these laws were enacted
each instance through the efforts of the National Association of Credit Men
and its local affiliates," that they were directed primarily at the retail mer-
chant® and were primarily for the protection of the wholesaler.* In their
final form, however, as in the case of California’s Section 3440.1, they fre-
quently extend their requirements beyond the retail merchant and further
afford protection to creditors of the seller whether their claims arise in con-
nection with the business or otherwise.??

The bulk sales laws of the various states in their present form fall

14 Weintraub and Levin, Bulk Sales Laws and Adequate Protection of Creditors, 65 HARV.
L. Rev. 418 (1952). .

15 Billig, Bulk Sales Laws: A Study in Economic Adjustment, 77 U. oF Pa. L. Rev. 72,
81-82 (1928).

16 [1952] Wis.L.REv. 312 1s. 2, 3.

17 See 1 GLENN, FRAUDUZENT CONVEYANCES AND PREFERENCES 539 et seq. (1940). Among
other things, this demands an evaluation of the circumstances under which a class of bulk
transfers presents a sufficient risk of loss to creditors to justify dclaying all transfers in that
class while the required notice is being given. Unrrorm ConERCIAL CopE, OFFICIAL DRAFT,
Texrt anp ConmeNnTs Evrrion, Comment, Purpose 6, 540 (1952).

18 1d., Comment, Purpose 4 at 546.

19 Billig, Bulk Sales Laws: A Study in Economic Adjustment, 17 U. or Pa. L. Rev. 72,
101 (1928).

20 3 WILLISTON, SALES 342 (1948).

21 Billig, Bulk Sales Laws: A Study in Economic Adjustment, 77 U. oF Pa. L. Rev. 72,
102 (1928).

22 See, e.g., In re Mercury Engineering, 68 F. Supp. 376, 382, n.19 (S.D. Cal. 1946) ; [1952]
Wis. L. Rev. 312, 329 n.49.
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roughly into three categories;* those in the pattern of the New York
statute* (in effect in approximately two-thirds of the states), the Pennsyl-
vania statute® (in effect in approximately one-fourth of the states) and the
Connecticut statute?® (which is followed only in California, Arizona®” and,
except as hereinafter noted, Washington®). Reduced to its barest essen-
tials, the New York statute requires that the buyer obtain from the seller
a detailed inventory and cost list of the property to be sold and a sworn list
of the creditors of the seller and the amounts owing each, and that the buyer
notify personally or by mail the listed creditors and any other creditors of
which he has knowledge, a specified number of days prior to the consum-
mation of the sale. The Pennsylvania statute imposes the same basic re-
quirements, but requires in addition that the buyer disburse the purchase
money in payment of the claims of creditors listed by the seller or known to
the buyer.® The Connecticut statute is similar to Section 3440.1 set forth
above. The Washington law was originally in the Connecticut form2® but
now requires that the buyer obtain a list of creditors and disburse the pur-
chase money to these creditors in the manner of the Pennsylvania form.
The notice requirement, however, remains in the Connecticut form, the
seller having the obligation of recording the list of creditors. Since the notice
requirement is the most important single aspect of the law, Washington
may still in this sense be classified with Connecticut. The consequence of
failing to comply with the statutory requirements imposed in each case
results in the transaction being voidable at the instance of existing creditors,
but does not ordinarily affect its validity as between the seller and buyer.®

Considering that the enactment of bulk sales laws generally came about
through the efforts of the National Association of Credit Men, an interest-
ing question is presented as to what dictated the selection of recordation
and ultimately also of publication in California, rather than private notice

23 See Weintraub and Levin, Bulk Sales Laws and Adeguate Protection of Creditors, 65
Harv. L. Rev. 418, 420 (1952).

24 N.Y. Pers. Prop. Law § 44.

25 69 PA. STATS. AnN. § 521 (1931).

28 Conn. GEN. STAT. § 6705 (1949).

27 Ariz, ConE ANN. § 58-301 (1939).

28 WasH. Rev. CopE § 63.08 (1951).

29 In addition, it renders a violation of the statute a misdemeanor and imposes a ninety-
day limitation on the time within which a creditor may assert any violation.

30 Wash, Laws, 1901, p.222.

81 This is true, even though the statute may declare the transaction to be “void.” Escalle
v. Mark, 43 Nev. 172, 183 Pac. 387 (1919) ; see Weintraub and Levin, Bulk Sales Laws and
Adequate Protection of Creditors, 65 Harv.L.REv. 418 (1952); 37 C.J.S. 1354; 24 Am. JoUR.
356; Note, 30 Tex. L. Rev. 523 (1952) ; Note, 24 AJ.R.2d 1030 (1952). In a very few instances,
violation of the bulk sales law has been held to result only in a rebuttable presumption that
the transaction was fraudulent. See Note, 75 AL.R. 674 (1931).
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as a means of warning creditors.?? Examination of the California legislative
annals fails to reveal this reason. Without authoritative assistance, how-
ever, an obvious reason suggests itself. The list of creditors required under
the New York and Pennsylvania forms, which substantially determines the
creditors who will receive notice, is prepared by the seller. As long as the
buyer is unaware of omissions fromn the list, he is protected in most of the
states which have adopted this notice requirement.?® Thus, the very person
whose fraud the statute seeks to guard against is placed in a position to
carry out his supposed purpose by omitting creditors’ names.?* The recor-
dation and publication of notice, on the other hand, while subject to the
practical difficulties to the creditor of discovering the existence of the
notice, have the virtue of making this element independent of the seller.
The fact that four states have continued to utilize this type of notice pro-
vision for over half a century strongly suggests that it works to the satis-
faction of the creditors for whose benefit the laws operate.

B
EFFECTING COMPLIANCE WITH THE CALIFORNIA BULK SALES LAWS

The problem of complying with Section 3440.1 is therefore one of giving
public notice, commencing at least ten days prior to sale, describing the
property to be sold and showing the date and place where the purchase price
is to be paid.* Thereafter, the transaction mwust occur substantially as
described in the notice.?® It is thus apparent that the compliance features
of this section, as much as any bulk sales law in the country, have resolved
the conflicting considerations involved in such a way as to give notice to
creditors with the least possible interference with the consuunmation of the
transfer. Although not ordinarily referred to as bulk sales laws, there are in
effect in California additional laws desigued to give particular creditors
notice of impending bulk transfers. Upon examination, it will be found that

32 Apparently the N.A.C.M. participated in the drafting of a bulk sales law in the form
ultimately adopted in New York. Note, 59 CenT.L.J. 114, 115 (1904) ; see Billig, Bulk Sales
Laws: A Study in Economic Adjustment, 77 U. oF PA. L. REv. 72, 84 (1928). The first pro-
posed bulk sales law in California was introduced in 1901 at the “instance of the wholesale
merchants of San Francisco,” S. Jour. 1058 (1901), but, though it passed both houses of the
Legislature, it was not signed by Governor Gage. BULLETIN oF THE NATIONAL ASSOCIATION OF
Crepir MEN, March 1903, 31-32. A similar bill was again introduced in 1903, and was enacted
as Section 3440(2) of the Civil Code of 1901. This law, as amended in various respects, now
appears as Section 3440.1 of the Civil Code.

33 E.g., Coach v. Gage, 70 Ore. 182, 138 Pac. 847 (1914) ; see Billig, Bulk Sales Laws: A

~ Study in Economic Adjustment, 77 U. oF PA. L. Rev. 72 (1928) ; Billig and Smith, Bulk Sales
Laows: A Study in Statutory Interpretation, 38 W.VA.L.Q. 309 (1932) ; Note, 83 A.L.R. 1140
(1933).

34 He would do so at the risk, of course, of incurring criminal penalties,

85 See, e.g., Form No. 2074, 2 Cowpery’s FormMs 523 (6th ed. 1951).

36 Mitchell v. Setzler, 84 Cal. App.2d 716, 191 P.2d 523 (1948).
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these laws ignore the facility of transfer principle inherent in Section 3440.1
and complicate the effectuation of the bulk transfers to which they apply
out of proportion to the protection they afford.

The California Sales and Use Tax Law,*” which imposes a tax on a
retailer’s gross receipts from sales of tangible personal property (and a
complementary use tax), provides that:

[When a retailer making sales subject to the tax] sells out his business or
stock of goods or quits the business, his successors or assigns shall withhold
sufficient of the purchase price to cover such amount until the former owner
produces a receipt fromn the board showing that it has been paid or a cer-
tificate stating that no amount is due.?® '

If the purchaser of a business or stock of goods fails to withhold purchase
price as required, he becomes personally liable for the payment of the
amount required to be withheld by him to the extent of the purchase price,
valued in money. Within 60 days after receiving a written request from the
purchaser for a certificate, or within 60 days from the date the former
owner’s records are made available for audit, whichever period expires
the later, but in any event not later than 90 days after receiving the request,
the board shall either issue the certificate or mail notice to the purchaser
at his address as it appears on the records of the board of the amount that
must be paid as a condition of issuing the certificate. Failure of the board
to mail the notice will release the purchaser from any further obligation to
withhold purchase price as above provided.3?

It is obvious that the applicability of these provisions does not precisely
coincide with that of Section 3440.1. The sales tax provision would not
apply to a bulk sale by one selling items not subject to the tax,*® nor to a
sale where the buyer is not a business successor.** Concern here will be with
the larger area in which both of these laws apply.

The California Unemployment Insurance Code, which provides un-
employment and disability compensation financed respectively by “con-
tributions” from employers and employees, the latter to be withheld from
wages and remitted by the eniployer, contains similar provisions, as follows:

Any person or employing unit that acquires the organization, trade or
business, or substantially all the assets thereof, of an employer shall with-
hold in trust money or other property sufficient in amount, or value to cover
the amount of any contributions, interest and penalties due or unpaid from

37 Car. REv. Anp Tax. CopE § 6001 et seq.

381d. at § 6311.

391d. at § 6812.

40 For example, it would not apply to one selling only groceries. Id. at § 6359.

41 People v. Gabriel, 57 Cal. App.2d 788, 135 P.2d 378 (1943), although the language of
Section 6812 (and Sales Tax Ruling No. 82, 18 Car. Apn. CopE § 2102, interpreting it) might
have been construed, standing alone, to extend to any “purchaser of a . . . stock of goods.”
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such employer until such employer produces a certificate from the depart-
ment stating that no contributions, interest or penalties are due.

Any person or employing unit that fails to withhold money or other
property as provided in Section 1731 shall be personally liable for the pay-
ment of the contributions, interest and penalties due from the employer
up to but not exceeding the purchase price. Upon request of either of the
parties to such acquisition the department shall within 30 days issue a cer-
tificate, or a statement showing the amount of contribution claimed to be
due. The failure to issue a certificate or a statement within the period of 30
days shall be deemed equivalent to the issuance of a certificate stating that
no contributions, interest or penalties are due.4?
The applicability of these sections is not precisely congruent with that of
Section 3440.1 or with the noted sales tax provisions, but, where the seller
is a retailer with one or more employees, a large area of concurrence exists.
In February 1954, 169 California cities had enacted sales tax ordi-
nances of their own.** Some of these ordinances contain a provision sub-
stantially identical to that noted above in the state sales tax law.** Other
city ordinances, while not expressly setting forth this type of provision,
incorporate by reference, with appropriate changes of terminology, the pro-
visions of the state sales tax law in the form in which they stood on speci-
fied dates.®
The operation of these tax notice statutes and ordinances is twofold.
First, unlike Section 3440.1 which provides for public notice to creditors,
they require, in effect, that individual notice be given to the specified tax
creditors, a type of notice requirement characteristic of the New York and
Pennsylvania forms of bulk sales laws. Second, they make the buyer per-
sonally liable up to the amount of the purchase price for the payment of
the claims of these specified tax creditors, unless the latter provide appro-
priate clearance or fail to take any action within the prescribed period. It
will be observed that this requirement goes well beyond the Pennsylvania
type of requirement that the buyer apply the purchase price to the claims
of creditors and reqtires instead that the specified tax creditors be satisfied
ahead of all other creditors.®®

42 Car. Unemer. Ins. Cope §§ 1731, 1732.

43 3 IngrRIM, CALIFORNIA TAX SERVICE, CiTy SALES AND Use TAXES (1954).

44 Eg, San Francisco Ordinance No. 4537 (series of 1939), §§ 51, 52; San Diego Ordi-
nance No. 3201 (New Series 1946), §§ 12.13, 12.14.

45 E.g., Oakland Ordinance No. 2264 CM.S. (1946), § 13; Berkeley Ordinance No. 2789
N.S. (1946), § 4. On the other hand, some city sales tax ordinances, while incorporating by
reference various provisions of the state law, do not include either Section 6811 or 6812. For
example, Los ANGELES MunicpAL CopE § 21.199(j) (1946).

48 California’s tax notice statutes are not unique. For example, see Ariz. CobE ANN.
§ 73-317 (1939); 69 Pa. Stars. AnN. § 529 (1931), 72_Pa. Stars. ANN. § 1403 (1931); and
Wase. Rev. Cope § 83.32.140 (1951). These statutes are substantially more onerous from the
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Except for the added complexity in effecting compliance, there would
seem to be no fundamental impropriety in superimposing specified individ-
ual notice requirements on a bulk sales law otherwise calling only for public
notice.*” The problems created by the tax notice statutes stem from the fact
that each involves a waiting period wholly unrelated in its duration to that
required by Section 3440.1—up to 90 days in the case of sales taxes and
30 days in the case of unemployment insurance contributions,* and fromn
the priority accorded to the tax creditors. .

Since it is virtually certain that statements of tax liability will not be re-
ceived from taxing authorities within the ten-day period of Section 3440.1,
the buyer’s first problem is therefore to determine how much of the pur-
chase price he will withhold when the ten-day period has expired. Since
determination of tax liability may include any tax unpaid during the period
of the statute of imitations, as well as interest and penalties thereon,* the
cautious buyer, particularly in the small scale transaction, must withhold
the entire purchase price.” As already noted, however, the District Court
of Appeal in Mitckell v. Sefzler™ stated that compliance with Section 3440.1
requires that the sale proceed substantially as stated in the notice. On its
facts, this case held only that, where no part of the sale described in the
notice occurred and a sale pursuant to a further agreement between the
parties transpired at a later date, the notice of the first sale could not func-
tion to satisfy the requirements of the bulk sales law as to the second sale.
Considering that the purpose of Section 3440.1 is to delay the transfer for

standpoint of the buyer than those in California. None provides a maximun time limit within
which tax authorities must specify the amount of tax due. The Arizona and Pennsylvania
statutes do not expressly limit the buyer’s liability to the amount of the purcbase price and
the Washington statute specifically obligates the buyer for the full amount of tax claimed to be
due without regard to the amount of the purcbase price.

47 It has been suggested under the Tlinois bulk sales law (New York form), Irr. REV. STAT.
c.121%4, § 78 et seq. (1941), even in the absence of a special notice requirement, that, since the
buyer must notify creditors of which he has knowledge as well as those listed by the seller, this
necessarily requires the giving of notice to the United States because of the possible existence
of income and social security tax obligations, even though the United States is not a listed
creditor, since it is substantially a universal creditor and the buyer is therefore presumed to
have knowledge. U.S. v. Goldblatt Bros., Inc, 128 F.2d 576 (7th Cir. 1942), cert. denied,
317 US. 662 (1942). This same theory might be extended under the New York form of statute
to require notice in every case to more humble tax creditors.

48 The Unemployment Insurance Act originally specified a waiting period identical to that
then specified by Section 3440.1. DEERING's GEN. Laws, act 8780(d), §45.7. The original
sales tax notice provision, on the other hand, Cal. Laws 1933, c. 1020, p. 2607, did not embody
any time limit.

49 See, for esample, Sales Tax Ruling No. 82, 18 Car. Apa. Cone § 2102.

50 See People v. Buckles, 57 Cal. App.2d 76, 134 P.2d 8 (1943), where the buyer withheld
from the purchase price and paid to the state approximately $400 shown to be due by the
seller’s final sales tax return, only to be faced with liability for back taxes, interest and penalty
in excess of $2,700.

51 84 Cal. App.2d 716, 191 P.2d 523 (1948).
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a specified period to allow the creditors an opportunity to act, it is difficult
to see how the purpose of the statute is thwarted if transfer of title to the
buyer occurs on the date specified in the notice, but the purchase price is
withheld for an additional period by the buyer. The fact remains, however,
that, since Section 3440.1 requires that the notice specify the time when
the purchase price will be paid, withholding the entire purchase price until
an unspecified later date may constitute a technical violation of Section
3440.1.

Determining upon an amount to be withheld is only the beginning of the
buyer’s problems. Suppose a case in which the ten-day period of Section
3440.1 has elapsed, the seller has delivered a bill of sale to the buyer and
the buyer has paid a portion of the purchase price to the seller, withhold-
ing what he deems a reasonable amount under the tax notice statutes. He is
then served with a third-party writ seeking debts due the seller, such as a
federal levy issued under 26 U.S.C. §3692 (1952) or a writ of execution.
The buyer clearly has an obligation of some sort to the seller. If pursuant
to such a writ, however, he surrenders a portion of the purchase money,
he may find himself liable thereafter for state and city tax claims in excess
of whatever balance is left in his hands. Although the question appears not
to have been specifically resolved judicially, the buyer would seem clearly
entitled under these circumstances to take the position that any obligation
he has to the seller is subject to the condition precedent of receiving clear-
ances from the taxing authorities and that he therefore has nothing to return
under such a writ.?

A still further type of priorities question may be presented between the
claims, when made, of the Board of Equalization and the Department of
Employment if, together, they exceed the amount of the purchase price.”
Under the applicable statutes, each is entitled to payment in full from the
buyer up to the ainount of the purchase price. In this situation, the Attor-
ney General has advised these two tax authorities to issue certificates of
release to the purchaser upon his division of the purchase price between
them in proportion to their claims.®

In the type of case hypothesized, furtherinore, the property to be pur-
chased may well also be subject to encumbrances of one kind or another.
Not only does the buyer face the problems of discovering the existence of
these liens and determining the order of their priority, but also of resolving

52 Cf. Bunnell v. Basich Bros. Const. Co., 43 Cal. App.2d 538, 111 P.2d 358 (1941) ; Daw-
son v. Bank of America, 100 Cal. App.2d 305, 223 P.2d 280 (1950) ; S CAx. Jur.2d 606 et seq.;
Note, 134 ALR. 853 (1941).

63 Both would undoubtedly take precedence over any city tax claims., Note, 167 A.L.R.
640 (1947); 49 Ans, JUr. 273; 81 C.J.S. 637.

54 Letter of January 23, 1953, from the Department of Employment in the files of the
writer’s firm. Cf. Op. CAr. ATty. GEN. NS—4613 (November 19, 1942).
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the priority problem which is presented between the liens in the property
and the preferred tax claims for which he may personally become liable. In
many bulk sale transactions, it is contemplated that existing liens will be
discharged out of the purchase price. Under the foregoing statutes and
ordinances, however, the buyer is not in a position to devote any specified
portion of the purchase price to discharging liens until he ascertains the
amount of his liability for the seller’s taxes. If, when this amount is ascer-
tained, it, together with the amount of liens, exceeds the purchase price,
this dual system of priorities may thus require the satisfaction of obliga-
tions greater in amount than the agreed purchase price for the property.
If this situation occurs and the seller cannot or will not provide funds to
discharge the conflicting claims, the buyer’s only practical alternative may
well be to back out of the transaction.

In practical operation, bulk sales transfers are frequently handled
through an escrow arrangement, rather than directly between the parties
themselves. The seller deposits a bill of sale, the buyer deposits the pur-
chase price and the escrow holder’s address is specified in the notice as the
place of transfer. During the period following notice and prior to payment
of the purchase price to the seller, the creditors submit a statement of their
claims to the escrow holder, who, after obtaining authorization from the
seller, pays these claims when the transfer is consummated.

It would seem a logical extension of this procedure, where the purchase
price is inadequate to pay all claims (and the parties authorize it), for the
escrow holder to discharge any lLiens, pay the preferred claims and distrib-
ute the balance of the purchase price pro rata among the general creditors
who have filed claims with it. Such a procedure has been lauded as an expe-
ditious and inexpensive method of winding up a business.” Yet, in prac-
tical experience, escrow holders are reluctant to assume the burden of re-
solving the problems under discussion. Consequently, when insufficient
funds are available from the purchase price to pay all known claims, the
escrow holder will ordinarily request the seller to deposit such additional
funds as are necessary, and, if this cannot be done, will simply return the
bill of sale to the seller and the purchase price to the buyer and refuse to
complete the transaction.

c
PROSPECTIVE CHANGES IN THE BULK SALES LAW

The introduction of adaptations of the Uniform Commercial Code at
the last two regular sessions of the California Legislature® and the fact

55 Harris, The Bulk Sale as a Vekicle for Effecting Out-of-Court Settlement with Creditors,
55 Conar. L.J. 317 (1950). But see Weintraub and Levin, Bulk Sales Laws and Adequate Pro-
tection of Creditors, 65 Harv.L. Rev. 418 (1952).

56 1951 Session, A.B. 588; 1953 Session A.B. 1232. Neither bill progressed beyond initial
reference to committee,
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that interim legislative study has now been proposed for this code® portend
a substantial revision of Section 3440.1, for the Uniform Commercial Code
contains a separate article dealing with transfers in bulk which would super-
sede this section.”® The consensus appears to be that the uniform bulk
transfers article is sound and well drafted.®® As a law specifically for use in
. California, however, it may bear some further consideration.

Preliminarily, it should be noted that transactions falling within the
purview of bulk sales laws ordinarily involve the application of the law of
only one state. Hence, the desirability of uniformity underlying most of the
Uniforin Commercial Code, predicated on interstate activity does not apply
with equal force to the bulk transfers article.® Analysis of this article must,
therefore, be less in terms of its desirability as a uniform law than in terms
of its acceptability as a niodel law.

Early drafts of the bulk transfers article followed the Pennsylvania
form of bulk sales law in the respect that they contained a provision impos-
ing on the buyer the duty of applying the proceeds of the sale to the payment
of the seller’s creditors.®! The bulk sales article of A.B. 588, introduced at
the 1951 session of the California Legislature, was in this form.®* The re-
quirement of application of the proceeds by the buyer proved to be so
controversial because of the resulting burden imposed on the buyer, how-
ever, that the official draft, conipleted in 1952, nidicates the adoption of
this provision to be optional.®®* A.B. 1232, futroduced at the 1953 session,
was basically in the forni of the official draft, omitting the requirement that
the buyer apply the proceeds to the payment of the seller’s creditors. In this
respect A.B. 1232 was consistent with the philosophy of Section 3440.1 in
balancing the facility of transfer and the maximum protection of creditors
somewhat in favor of the fornier consideration.

The change of greatest significance in California proposed by the adop-
tion of the bulk transfers article is in the manner of giving notice to credi-
tors.** The present public notice provisions of Section 3440.1, and the
experience of over half a century in the utilization of public notice, would

57 Cal. Laws 1954 (First Extra.) Sess., Res. c. 8.

58 UnxrorM CommEeRCIAL CODE, OFFICIAL DgA¥T, TEXT AND COMMENTS EDITION, Article 6
(1952).

59 [1952] Wis. L. Rev. 331; Miller, The Effect of the Bulk Sales Article on Existing Com-
mercial Practices, 16 Law & CoNTEMP. PrROB. 267 (1951). .

80 Beutel, The Proposed Uniform Commercial Code as a Problem in Codification, 16 LAw
& CowntEnte. ProB. 141, 160 (1951), for this reason characterizes the bulk transfers article as
“of no particular significance.”

61 For example, see Article 7 of the draft of May 1949,

62 1951 Session, A.B. 588, Article 10. See particularly § 10106.

63 UnrrorM CoMMERCIAL CODE, OFFICIAL DRAFT, TEXT AND COMMENTS EpITION, § 6-106
(1952).

64714, at § 6-107.
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be abandoned completely in favor of notice given in person or by mail to
creditors listed by the seller or otherwise known to the buyer.®® For the
reasons already discussed,® the desirability of this change seems doubtful.®

The uniform article proposes a number of changes which would render
it inapplicable to many transactions covered by Section 3440.1. A bulk sale
would be defined as a transfer “in bulk,”®® not in the ordinary course of
business of a “major part” of the “inventory” of an enterprise “whose
principle business is the sale of inerchandise from stock, including those
who manufacture what they sell.”® In addition, a transfer of “equipment”
would be covered only where a “substantial” part thereof is transferred
“in connection with a bulk transfer of inventory.”” The term “major” (as
against “‘substantial”) seems clearly to require a sale of more than one-half
of the stock in trade to render the act applicable, thus ruling out lesser
transactions which do not properly call for bulk sales law protection.™
Early drafts of the Code also included, as subject transfers, any transfer
leaving the seller without adequate capital, exclusive of the consideration
for the property transferred, for the “regular” conduct of his business. This
definition appeared in A.B. 588." The final draft of the bulk transfers
article substituted for this standard the somewhat more definite standard
of a transfer, which, exclusive of the consideration therefor, leaves the seller
unable to meet this obligations as they mature.” Undoubtedly, because of

85 Id. at §§ 6-105, 6-107; 1951 Session, A.B. 588, § 10107; 1953 Session, A.B. 1232, § 16107.
The waiting period would be ten days before the goods are “moved,” or the buyer takes pos-
session or the interest of the seller passes to the buyer, whichever occurs first. Failure to give
the required notice would render the transfer “ineffective against any creditor of the trans-
feror.” This phrase seems intended to adopt the existing interpretation of “fraudulent and void”
in Section 3440.1, and is a distinct improvement in terminology. See note 31 supra.

66 Supra note 34.

67 It should be noted that a change in the notice provision of the bulk transfers article
would in no way disrupt the relationship of that article to the balance of the Uniform Code.

68 The retention of the term “in bulk” seems to be explained only by the historic associa-
tion of this term: with the type of transaction. See Miller, The Effect of the Bulk Sales Article
on Existing Commercial Practices, 16 Law & ConTEMP, PROB. 267 (1951). )

69 Untrorne CoMMERCIAL CODE, OFFICIAL DRAFT, TEXT AND ComMMENTS Eprrion § 6-102
(1952) ; 1951 Session, A.B. 588, § 10102; 1953 Session, A.B. 1232, § 16102. ¥t may be that in-
clusion of transfers by manufacturers would be an expansion of the scope of Section 3440.1.
While the language of Section 3440.1 could well be construed to include manufacturers, it is
suggested in Shasta Lumber Co. v. McCoy, 85 Cal. App. 468, 259 Pac. 965, 967 (1927), that it
does not. Cf. Mill and Logging Supply Co. v. West Tenino Lumber Co., 265 P.2d 807 (Wash.
1954), concluding that manufacturers are not covered by the Washington bulk sales law.

70 Unrornt COoMMERCIAL CODE, OFFICIAL DrAFT, TEXT AnD ComMENTS EpITION § 6-102
(1952) ; 1951 Session, A.B. 588, § 10102; 1953 Session, A.B. 1232, § 16102.

71 See note 3 supra.

721951 Session, A.B. 588, § 10102.

78 UnmrorM CoMMERCIAL CODE, OFFICIAL DRAFT, TEXT AND CoMMENTS Eprrion § 6-102
(1952). A bulk transfer of a stock in trade by an insolvent for a present fair consideration in
compliance with the governing bulk sales law does not constitute an act of bankruptcy. Wein-
traub and Levin, Bulk Sales Laws and Adequate Protection of Creditors, 65 Harv.L. REv. 418
(1952). See also Harris, The Bulk Sdle as a Vekicle for Effecting Out-of-Court Settlement with
Creditors, 55 Conar. L.J. 317 (1950).
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the uncertainty any such standard creates in determining its applicability
_to any specific transfer, the editorial board has recommended,™ and the
national conference has approved,™ the omission of this concept entirely,
and, accordingly, neither of these definitions appeared in A.B. 1232.7®

The definition of a covered transfer would exclude service enterprises
such as those now specifically covered by Section 3440.1. The drafters
explain this omission as follows: “While some bulk sales risk exists in the
excluded businesses, they have in comnion the fact that unsecured credit is
not conunonly extended on the faith of a stock of merchandise.”*” This
explanation assumes that, where there is a stock of merchandise, it does
constitute a basis upon which unsecured credit is extended. This is doubtful
except in the general sense that creditors may consider all of a potential
debtor’s assets before extending him credit. It would seen sounder to recog-
nize the bulk sales law as resting on a public policy favoring payment of
creditors and imiplementing this policy where the debtor’s business assets
consist primarily of readily saleable property. This analysis tends to sup-
port the exclusion of concerns whose worth stems primarily from the ren-
dition of services. Certainly the inclusion of some service enterprises and
the exclusion of all others, as under Section 3440.1, is difficult to justify.

The proposed new law would also Hinit the operation of Section 3440.1
in the field of mortgages and other security transfers.”® Section 3440.1
expressly covers mortgages of “fixtures or store equipment” in specified

74 Recommendations of the editorial board for cbanges in the text and comments of the
Unrrorm ComMERCIAL CopE, OFFICIAL DRAFT, TEXT AND CoMMENTS Eprrion 9 (June 1,1953).

75 UnrrorM LAws ANNOTATED, UniForM COMMERCIAL Copg, CEANGES IN TEXT AND CoM-
MENTS (1953).

%6 Cf. Cazr. Civ. CopE § 3439.05, under which a transfer without a “fair” consideration by
a person engaged in business where the property remaining in his hands after the transfer is
“unreasonably small capital,” is fraudulent, without regard to the intent of the transferor, as
to creditors “during the continuance of” the busiess.

77 UnzrorM ConMERCIAL Cobe, OFFICIAL DRAFT, TEXT AND CoMMENTS Epition, Com-
ment, Purpose 2, p.541 (1952).

78 Also excluded from coverage would be (a) general assignments for the benefit of all
creditors, (b) sales under judicial supervision, (c) sales on dissolution of a corporation of
which creditors receive similar advance notice, (d) transfers to a solvent person maintaining
a known place of business in the state who assumes the transferor’s debts and to a business
successor who acquires no interest superior to creditors’ claims and who assumes the transferor’s
debts, and (e) transfers of property exempt from execution. UnzrorM ComMMERCIAL CODE,
OrriciaL Drarr, TEXT AND CoMMENTS Eprrion § 6-103 (1952). Of these, (a) and (b) at least
are exempt under Section 3440.1. See Brainard v. Fitzgerald, 3 Cal.2d 157, 44 P.2d 336 (1935);
Cooley v. Brennan, 102 Cal.App.2d 952, 228 P.2d 104 (1951). To these listed exclusions, the
national conference has added transfers in settlement of a security interest. Recommendations
of the editorial board for changes in the text and comments of the UnmrorM COMMERCIAL
Copg, OrrFrciAL DraFT, TEXT AND ComMENTS EprTioN 10 (June 1, 1953); UnirorM LAws
AnNOTATED, UnrFort CoMMERCIAL CoDE, CHANCES IN TEXT AND CoMmMENTS 12 (1953).
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cases™ and has also been construed to include transfers of security interests
in the stock in trade insofar as such transfers are valid at all in California.®®
The official draft of the bulk transfers article excluded transfers “for the
sole purpose of giving security for the repayment of new value extended to
the transferor,” but included transfers of security interests for the purpose
of securing an existing obligation.?* The purpose of including this latter
class of security transfers at all was not to give creditors an opportunity to
act to prevent the transfer, but rather to enable them to set the transfer
aside where it constituted a preference under the Bankruptcy Act.®? Con-
sistently with this consideration, the bulk transfers article required only
that notice of such a transfer be given at the time of the transfer rather than
ten days prior thereto. This provision appeared in A.B. 588. Since this pur-
pose is beyond the essential purpose of a bulk sales law and since security
transactions are dealt with in Article 9 of the Uniform Code,? the national
conference has approved the removal of such transfers from this article
entirely.5*

Since Article 9 does not provide for any notice in advance of the trans-
fer, creditors would thus receive much less protection from the creation of
security interests than is presently provided.®® While a majority of the
various states’ bulk sales laws do not apply to security transfers,* such
transfers seemn to present, at least where for a new consideration, the same
bulk sales risk as an outright conveyance.®” If, therefore, a transferor is of

79 Cf. Citizens Nat. Trust & Savings Bank v. Gardner, 161 F.2d 530 (9th Cir.1947) (Sec-
tion 3440.1 not applicable to purchase money mortgage of fixtures) ; I re Sassard & Kimball,
45 F.2d 449 (9th Cir. 1930) (persons becoming creditors of mortgagor of fixtures after recorda-
tion of mortgage under Cax.Civ. CopE § 2957 cannot assert failure to comply with bulk sales
law requirements). .

80 A merchant’s stock in trade may not be mortgaged, CAL. C1v. CopE § 2955. See Woodruff
v. Laugharn, 50 F.2d 532 (9th Cir. 1931). It may be pledged, but the pledge is a “transfer”
under Section 3440.1, and must therefore be made in compliance with that section. Iz re Con-
visser, 6 ¥.2d 177 (9th Cir, 1925) ; Markwell & Co. v. Lynch, 114 F.2d 373 (9th Cir. 1940).

81 Unrrorat COMMERCIAL CoDE, OFFICIAL DrAFT, TEXT AND COMMENTS EDITION § 6-102(2)
(1952).

82 Id. at Cominent, Purpose 2, p. 543; Comment, Purpose 4, p. 546.

83 Id. at Article 9.

84 Untrorn Laws ANNOTATED, UNIForM ConmERCIAL CODE, CEANGES Inv TEXT AND CoM-~
AENTS 12 (1953); see recommendations of the editorial board for clianges in the text and
comments of the Unrrorar ComMmERCIAL Copg, OFFIciat Drart, TEXT aAND ConmmeNTS EbI-
TION 10, 11 (June 1, 1953).

85 Under Article 9, a valid transfer may be made of a security iterest in a stock of mer-
chandise without transfer of possession. § 9-303(2) (a). However, transferees in the ordinary
course of business would take free of any such security mterest and transferees in bulk would
take free of any such interest not previously “perfected” (“filed” as required). Creditors, iow-
ever, would take subject thereto unless they acquire liens of their own prior to perfection of
the security interest.

86 Billig and Smith, Bulk Sales Laws: Transactions Covered by These Statutes, 39 W.VA.
L.Q. 323 (1933).

87 See In re Convisser, 6 F.2d 177 (9th Cir. 1925).
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a class whose outright transfers are deemed appropriate for coverage, sound
basis appears for including his security transfers as well.

The balance of the uniform article seems less worthy of comment here.?
Its protection would extend to creditors at the time of the bulk transfer
even though their claims were then unliquidated,® but bona fide purchasers
from a transferee would take free of any defect resulting from a violation
of the law.*® Any creditor intending to assert a violation of the law would be
required to act within six months unless the transfer was concealed.?!

CONCLUSION

From the foregoing, it is apparent that the legislative study which is to
be given the Uniform Commercial Code may profitably devote some atten-
tion to the bulk transfers article. In addition, while considering a revision
of Civil Code Section 3440.1, it would seem particularly appropriate to give
consideration to a revision of the tax notice statutes which have been dis-
cussed. At this writing, no such consideration has reached the legislature.

Indeed, much is to be said for the outright repeal of these tax notice
statutes. (Similar action by municipal legislative bodies would, of course,
be necessary as to the tax notice ordinances.) If they provided a necessary
remedy to assure the collection of taxes from close-out transactions gen-
erally, then perhaps the problems they create could be justified in a number
of small transactions as a necessary administrative evil. This is not the
case, however. Each of the taxing authorities has extensive summary reme-
dies for proceeding against the seller.”® Among these remedies, the Board
of Equalization has the important power to require of sellers making sales

88 See California annotations to the Prorosep Untrorm CoMMERCIAL CODE 68 eb seq.
(1952) for a general comparison of the provisions of the bulk transfers article with existing
California Iaw.

89 Unrroras CoMMERCIAL CODE, OFFICIAL DrAFT, TEXT AND ComMENTS EprTION § 6-109(1)
(1952).

90 1d. at § 6~110.

911d. at §6-111. Special provision would also be made for auction sales, the notice (and
application of proceeds) obligation being placed on the auctioneer, and noncompliance result-
ing i liability of the auctioneer to the seller’s creditors up to the “net proceeds of the auction.”
Id. at § 6-108.

921n the case of the sales tax, for example, the Board of Equalization can sue and attach
(Car. Rev. & Tax. Cope § 6711 et seq.) ; it may obtain 2 summary judgment ex parte and exe-
cute on the seller’s property (§ 6736 et seq.) ; and it may file the judgment with the county
recorder, whereupon it becomes a lien on all real property of the tax debtor in the county
(§6757) ; it may simply seize the tax debtor’s property and sell it to satisfy a claimed delin-
quency without judicial proceedings (§ 6796, et seq.) ; it may serve a notice to withhold, effec~
tive for sixty days, on any person holding personal property or credits of the tax debtor (§6702).
Many of the cities having sales taxes have adopted by reference these provisions of the state
law Lfor example, Oakland Ordinance No. 2264 C.M.S. § 13 (1946) 1, or have their own similar
provisions [for example, San Diego Ordinance No. 3201, New Series, § 12.6 et seq. (1946) 1.
The Department of Employment also has somewhat similar summary procedures available to it.
Car. Unemepr. Ins, Cope §§ 1126-1140, 1703, 1755-1758, 1785-1787, 1815-1817, 1852-1854,
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subject to the sales tax the filing of a bond in the minimum amount of
$10,000 to secure collection of taxes whenever it deems such protection
“necessary.”® In fact, the Board has expressed a preference for bonding
as a method of assuring full tax payment at a minimum of administrative
cost, and in 1950 seventy percent by number of sales tax accounts were
required to be bonded.”* Assuming this power has been exercised as to the
accounts most likely to present a threat of tax loss, the problem to which
Revenue and Taxation Code Sections 6811 and 6812 are directed would
seem already to have been met.”® Some of the cities have this same power.?®
The Department of Employment does not have this authority, but may
require of employers the deposit of such security as is deemed “necessary”
after the Department has made a jeopardy assessment.*”

Short of outright repeal, these sections might be incorporated into Sec-
tion 3440.1 as a requirement that specific notice be given to designated
taxing authorities at the time public notice is being given to general credi-
tors. At the very least, the concurrent impact of the various laws which
have been discussed should be recognized by the adoption of a uniform
waiting period. Thus, for example, if each of the statutes required a thirty-
day advance notice of sale, the buyer would be in a position to consummate
the transaction at the expiration of that period, secure in the knowledge that
he would not thereafter become liable for the seller’s obligations.

93 Car. Rev. & Tax. CopE § 6701.

9% REPORT OF THE SENATE INTERM COMMMITIEE ON STATE AND Locar TAXATION, Part 3,
p. 57 (1951).

95 Cf, statistics noted in text at note 4 supra.

96 Qakland QOrdinance No. 2264 C.M.S. § 13 (1946) ; San Diego Ordinance No. 3201, New
Series, § 12.6 (1946) ; San Francisco Ordinance No. 4537, § 48 (Series of 1939).

97 Car. UNEMPL. Ins. CopE § 1138.



