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The Revision and Codification of California
Statutes 1849-1953

Ralph N. Kleps*

A

EARLY ATTEMPTS AT ORGANIZING THE STATUTE LAW

(1850-1870)

At its earliest session the California Legislature was compelled to
choose between a codified form of the civil law on the one hand and the
English common law system on the other. The chaotic condition of the law
under which all government operated immediately prior to the 1848 Treaty
of Guadalupe Hidalgo has been described by early writers.' Some of the
uncertainties were resolved by the adoption of the Constitution of Cali-
fornia on November 13, 1849. The first legislature, meeting at San Jose on
December 15, 1849, however, was confronted with the problem of creating
the statutory foundation for a complete system of law in advance of Cali-
fornia's admission to the Union in 1850. Governor Peter H. Burnett recom-
mended in his message to the legislature that it adopt the English law of
crimes, law of evidence and law merchant, and that the Louisiana Civil
Code and Code of Civil Procedure be enacted.' A committee of the legisla-
ture appointed to study the matter reported back with a stirring defense
of the common law system and expressed its view that the legislature could
not hope, in the time available, to enact a codified system of law based upon
the several sources suggested. This view prevailed and led to a repeal of
substantially all laws in force other than those adopted at the 1849-50 ses-
sion and to the adoption of the common law of England where no other
provision was made.3 While this decision avoided the necessity for the
legislature's attempting to enact a complete code of laws, that first session
did enact detailed statutes governing crimes, criminal procedure, civil and
probate procedure and corporations, with the result that substantial por-
tions of the law were in effect codified for the time being.4 The first legis-
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Van Aistyne, The California Civil Code, WEST'S ANN. CIV. CODE 1-43 (1954).
2 JOURNALS OF SENATE AND ASSEMBLY 33 (1849-1850) ; STRUCK, HISTORY OF BENCHI AND

BAR OF CALiFORN 47 (1901).
3 1 California Reports, Appendix 588-604; JOURNALS OF SENATE AND ASSEMBLY 323, 1125,
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4 Cal. Stats. 1850, cs. 99 (crimes), 119 (criminal procedure), 142 (civil procedure), 129 pro-
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lature was understandably concerned about the availability of its acts and
provided for speedy publication of the statutes, particularly those of gen-
eral application.5

Sessions of the legislature were annual from 1850 to 1863, and the need
for some revision of the statutes was apparent when the second annual ses-
sion of the legislature met in January, 1851. Stephen J. Field, who was an
assemblyman at that second session, has been given credit for the statutes
passed at that time which were based upon David Dudley Field's work in
New York and which revised the civil and criminal practice acts. In addi-
tion, the acts regulating probate procedure and the organization of the
courts were revised.6 These revisions were accomplished as present day
code revisions are accomplished in California, by the express repeal of the
earlier statutes and the substitution of the new and revised acts. Despite
these substantial revisions in 1851 and the fact that only two sessions of
the legislature had been held, both the outgoing Governor and the incoming
Governor found occasion to suggest to the 1852 session the need for "an
entire revision of our code of laws. 17 Apparently as a result of this recom-
mendation of both Governors, and the Attorney General as well, a bill was
then introduced, calling for the appointment of a commission to codify the
laws of the state.8 The bill was unsuccessful but the problems which gave
rise to these expressions of concern grew worse with each session of the
legislature thereafter and the records of those years reflect this. In 1853
the legislature passed a statute providing for a private compilation of the
laws of the state, and the work, entitled "Compiled Laws of the State of
California," was available by the time the next session met. It was appar-
ently unacceptable in some measure, however, and an attempt to provide
for an 1854 supplement failed in the legislature.'

5 Cal. Stats. 1850, c.124.
6 STRucz, HISTORY OF BENCH AND BAR op CALOrOruA 424 (1901). Cal. Stats. 1851, cs.1

(organization of courts), 5 (civil procedure), 29 (criminal procedure) and 124 (probate pro-
cedure).

7 Lt. Gov. John McDougal (who succeeded to the governorship upon the resignation of
Peter Burnett on January 8, 1851) stated: "The present system is so cumbrous and unwieldy
that only with difficulty can it be interpreted even by those having the law to administer; and
in a less degree, certainly, by the great body of the people for whose benefit all laws should
be enacted. In view, therefore, of the difficulties heretofore existing, in the formation of a
proper judicial system, I would respectfully recommend the adoption of the suggestion made
by the Attorney General, that a commission for the entire revision of our code of laws, be
authorized." Incoming Governor John Bigler referred to the same problem. See SEN. JoUR.
16, 28 (1852).

8 SEN. Jount. 91 (1852). See also AssEm. JouR. 42 (1853) for a similar reference.
0 Cal. Stats. 1853, c.79. This statute resulted from a resolution asking for a committee to

study codification of the laws, AssEm. JouR. 165, 261 (1853), but while it calls for one Frede-
rick A. Snyder to "compile, codify and publish the laws of California," it is clear that an edi-
torial compilation was desired. The legislature appropriated $10,000, in return for which Snyder
was to deliver 1200 copies of a one-volume work. Some difficulties with the work arose from
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A proposal for the complete revision and codification of the laws of the
state was made at the 1856 session but it was unsuccessful, and in both that
session and the preceding one fruitless attempts were made to secure an-
other authorization for compilation of the statutes."' Commencing in 1857
and continuing for several years thereafter, "Wood's Digest of the Laws of
California" served as the official compilation of the statutes of the state.
Though called a "digest," this work was a standard, one-volume compila-
tion of all of the general laws of the state, arranged alphabetically under
subject matter headings. It was prepared by a deputy in the Secretary of
State's office "in the intervals from official duty" over a period from 1853
to 1857. It had been presented to a committee of the legislature in 1856
which was favorably impressed, and the 1857 legislature gave it official
sanction." By 1860, however, the condition of the statute law had deterior-
ated sufficiently to cause Attorney General Thomas H. Williams to recom-
mend the appointment of a commission to codify the laws of the state, but
two bills introduced to accomplish this were unsuccessful. This recommen-
dation was repeated by Attorney General Williams in 1861 and 1862, to-
gether with an endorsement by Governor John G. Downey, but with the
same result. 2 In the session of 1863 and in the first biennial session of

the fact that the books were published in Boston and the 1854 legislature found it necessary
to appoint committees to determine its status, AssEm. JouR. 98, 127, 137, 178 (1854). The
legislature refused to authorize a supplement but an appropriation was made to complete the
payment to Snyder. (Cal. Stats. 1854, c.10, p.23).

10 In the 1855 session a Senate resolution was passed to study the cost of a compilation and

publication of the laws by Deputy Secretary of State Win. H. R. Wood, SEN. JouR. 684, 698
(1855).

In the 1856 session the unsuccessful bill to provide for revision and codification (1856

Session,, A.B. 15; AssEm. JouR. 160 (1856)) named Stephen J. Field, Joseph G. Baldwin and
Joseph Hoge as commissioners for that purpose.

11 Cal. Stats. 1857, c.186, appropriated $5,000 for 500 copies of a compilation of Wood's

work, provided the statutes passed in 1857 were properly inserted and the superseded matter

removed. The compilation was made "evidence of the law in all the courts of justice in the

state" when certified by the Secretary of State and was to be completed within six months after
the legislature's adjournment.

Dr. Wm. H. R. Wood was the "acting Secretary of State" during a controversy with Gov-
ernor Bigler over custody of the Great Seal of California in 1855. See Dr. J. N. Bowman's

account in CALIORNIA BLuE Boox 169 (1950). Dr. Bowman has also concluded that Wood

was the author of the famous entry in the Secretary of State's Day Book for July 4 and 5, 1852,
which is "engaged in celebrating the day, got drunk," and for the next day, "same, same."

Wood died in 1864 and the fifth edition of his work in 1861 was apparently the last. In 1858
and 1860 there are references to the use of his compilation as the official publication of the

statutes. See SEN. JouR. 38 (1858); Cal. Stats. 1858, Res. c.28, p.360, using Woon's DIGEST

as the basis for publishing statutes in Spanish; AssEa. JouR. 320 (1860) (A.B. 172), bill pur-
porting to amend a section of WooD's DioEsT.

2 APPENDIX TO JOURNAWs OF THE SENATE No. 5, p.6 (1860). Attorney General Thomas H.
Williams stated:

"The propriety of appointing a commission of persons, learned in the law, to prepare a

code of laws for this State is beginning to be discussed.
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1863-64, Governor Leland Stanford made a strong plea for legislation to
provide for the revision and codification of the statute law of the state. 3

The first message characterized our statutes as having fallen into a "state
of wild confusion" and the latter message contained the following:

I would again, as I have once before, urge upon your attention the ab-
solute necessity of a thorough revision and codification of the laws of
California.
Citizens not versed by constant familiarity with their contents, and de-
sirous of investigating the laws, stand aghast as they survey the fourteen
ponderous tomes that constitute the statutes of this youthful state, and
young aspirants to professional fame tremble as they cross the threshold
that leads into this intricate abyss.
An act authorizing the appointment of a Commission to attend to this
important duty would be hailed with satisfaction by the professional
students of California law, and by all others who may have occasion to
investigate the statutes.

In both sessions, however, the legislation offered to carry out the Governor's
recommendation was defeated. Another approach to the problem of revising
the statutes of the state is indicated by Statutes of 1861, Chapter 200, which
required the clerks of the several courts of the state to make full and com-
plete reports to the Governor each year concerning "any and all mistakes,
errors, ambiguities, conflicts, or cases of imperfect operation of the laws of
this state."' 4

Commencing in 1865 a more complacent climate of opinion prevailed
with respect to the codification of our statute law. The then Attorney Gen-
eral, John G. McCullough, reported that the compiled statutes of the state
had been published during the year by Theodore H. Hittell, and that the
appointment of a commission to revise and codify the statutes was not

"I am inclined to the opinion that wisdom dictates such action. I think it the only mode
of approaching the greatest perfection in a system of laws of which the human mind is capable.

"Should you think it proper to direct the attention of the Legislature to this subject, and

should they receive it favorably, then I suggest the proper course would be to appoint a com-
mission and require them to report the result of their labors to the succeeding Legislature.

"After pursuing this course the duties of the incoming Legislature would be so abridged
that, upon the passage of a few general laws now urgently required, they might fix an early day
for adjournment, and thus save a large sum of money to the public treasury." See also AssEm.
JouR. 94 (1861) ; APPENDIX TO ASSEMBLY JOURNALS (1861) No. 5, p.4; and Assan. JoUR 41
(1862) ; APPENDIX TO THE JOURAiS OF SENATE AND ASSEmBLY, Pt. I, No. 9, p.7 (1862).

1 3 For Stanford's 1863 message, see Parma, History of the Adoption of the Codes of Cali-

fornia, 22 LAW LIB. J. 8-21 (1929) ; AssEar. Joum. 52 (1863). Also AssEM. JoUR. 52 (1864).
14 This 1861 penal statute could conceivably still be in effect since it has never been ex-

pressly repealed. See STrATUs CONTINUED nr FoRcE § 1648, p.1010 (1873). However, the 1893

indexers concluded that it was superseded and pointed out that this statute was included in the
unsuccessful Senate Bill 519 of the 1871-1872 session as one which the 1870-1872 Code Com-

missioners intended to repeal expressly. See INDEX TO LAW Or CALIFoRNiA 696 (1894); and
INDEX TO THE LAws OF CArlroRim 78 (1921). See also, Report on Legislation Necessary to
Maintain the Codes, LEisoLATvE COUNSEL 25 (March 1, 1954) recommending its repeal.
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desirable.15 This comment was repeated in 1867 by the Attorney General,
but incoming Governor Henry H. Haight mentioned the need for revision
and codification in his inaugural message."6 Thereafter two measures were
introduced, one of which became Chapter.365 of the Statutes of 1867-68.
It created the first California "commission to revise and compile the laws
of the state into a comprehensive and concise system." The members of the
1868 Commission were named in the statute and consisted of John Currey
(Chief Justice of the California Supreme Court from 1866 to January 1,
1868), John B. Harmon and Henry Barber. Justice Currey apparently did
not participate fully in the work of the commission, but the other two mem-
bers filed a report at the 1869-70 session of the legislatureI

The statute under which the 1868 Commission operated contemplated a
complete revision and compilation of the laws of the state. It gave the com-
missioners broad discretion in the omission of laws "which in their judg-
ment could be dispensed with without prejudice to the interests of the
state," and it required the work to be completed by July 1, 1869, which was
five months in advance of the next meeting of the legislature. The commis-
sioners' report discloses the impossibility of performing the task assigned
within the time allowed.'" They adopted an alphabetical arrangement of
subjects, and noted their great difficulty in dealing with the numerous spe-
cial and local acts relating to the counties throughout the state. The 1868
Commission included several major policy recommendations in the report,
among which were: (1) the passage of a law "providing for the codification,
or the reduction 'into a written and systematic code for the whole body of

15 See I APPENDIX TO JOURNAL Or SENATE AND ASSEMBLY No. 5, p.11 (1865-66). Governor
F. F. Low concurred with the Attorney General and the codification bills which were intro-
duced at that session were defeated, AssEm. JOUR. 55 (1865-66).

ftITTELL's GENERAL LAWS OF CALi.oNuA 1186 pp. (1865) was supplemented in 1871 by
Charles H. Parker of San Francisco. Hittell's two volume work apparently was published in
four editions: 1865, 1868, 1870 and 1872.

16 See AssEm. JOUR. 102 (1867-68) for Governor Haight's message and 1 APPENDIX TO

JouiRALs OF SENATE AND ASSEMBLY No. 7, p.6 (1867-68) for the Attorney-General's comment.
3- A letter from Governor Haight to Justice Currey, dated January 13, 1870, discloses that

the judge had attempted to resign as early as January 21, 1869. The Governor refused to accept
the 1869 resignation because 10 months had passed since the judge's appointment. The statute
only permitted $3,000 to be paid each member as salary (at $400 per month) until the work
was complete, and the Governor felt that he could not find anyone to replace Justice Currey
at such a late date. See 1020 STATE ARcaIvEs, LETTERS OF THE GOvERNORS 532.

Is The 1868 Commission's six page report is printed in 3 APPENDIX TO JOURNALS OF SENATE
AND ASSEMBLY No. 44 (1869-70). It indicates that the commissioners worked from April, 1868,
to the convening of the 1869-70 session in December, 1869, and reports the "utter impossibility"
of completing the work within the time allowed. The commissioners proposed several amend-
ments to the Constitution as well as "revised statutes" dealing with some 30 topics covered by
statute law. Their report lists some 90 alphabetical topics, but they are in detail only from
A to L and the Codified Laws presented to the legislature in 1870 are detailed only from A to C.
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the law of this state,' as has already been done in the State of New York,
by the creation of a civil, a political and a criminal code"; (2) a standard
set of statutes for county government, together with the elimination of spe-
cial and local legislation from the revised statutes; and (3) the passage of
an act permitting the commission to finish its work "carefully and prop-
erly."'1 The inability of the 1868 Commission to complete its work was
noted both by Attorney General Jo Hamilton and by Governor Haight,
and both requested the passage of legislation to compensate the commis-
sioners despite their failure to complete the work, together with additional
legislation to permit its completion.20 A number of bills were introduced
dealing with the problem of statutory revision, but the one which became
law created an entirely new commission and turned over to it all of the
files and documents of the 1868 Commission.'

With the failure of the 1868 Commission and the determination of the
legislature in 1870 to create an entirely new agency to carry on the work,
the first twenty years of California statute-making came to a close. During
that period, as is indicated by the material here summarized in some detail,
there was a continuous and mounting dissatisfaction with the condition of
our statute law. All attempts to deal with the problem were experimental,
however, and no continuity was achieved. At the end of the period those
required to use the statutes of California were compelled to make their way
among the eighteen volumes of session laws or to rely upon Hittell's General
Laws (through the 1863-64 session), together with the succeeding three
volumes of session laws. It should be noted, however, that no statute was
passed giving Hittell's work the benefit of a presumption or other official
sanction, and the session laws remained the only official text. Perhaps the
most interesting discovery with respect to these twenty years lies in the fact
that there was so much agitation and discontent. This truth furnishes a
much clearer background for the adoption of our 1872 codes, and indicates

19 The 1868 Commission commented (APPENDIX, supra note 18 at 6): "Your honorable

body [the legislature] may rest assured that the revision, arrangement and correction of the
mass of legislative Acts comprised in the statutes of this state, is neither a light undertaking nor
one to be properly accomplished in a hurry."

20 RPoaT oF AToRNEY GENERAL, 1 APPENDIX TO JOURNALS OF SENATE AND ASSEMBLY

No. 6, p.5 (1869-70) ; GOVERNOR'S IESSAGE, SEN. JOUR. 54 (1869-70).
Resolutions were introduced inquiring as to the cause for the commissioners' failure to

complete the task. See ASSEM. JOUR. 157, 178, 892 (1869-70) ; 3 APPENDIX TO JOURNALS OF
SENATE AxDASSEmBLY No. 36 (1869-70). The legislature, however, did appropriate funds to
compensate Commissioner Henry P. Barber for his services "from the time of the last pay-
ment to him" until July 1, 1869 (Cal. Stats. 1869-70, c.327). Quaere: was the work performed
solely that of Barber?

21 The bill creating the 1870-72 Commission was 1869-70 Session, A.B. 512 by T. A. Slicer
of Nevada County, and it became Chapter 516 of the Statutes of 1869-70. The Governor signed
the bill on the last day of the session; see AssEm. JouR. 944 (1869-70).
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that the same ferment which existed elsewhere in respect to "codification of
the laws" was in vigorous operation in early California.2

B
THE 1870-74 CODE COMMISSION23

Many interesting questions are suggested by the legislature's 1870
decision to create an entirely new commission. From what has been noted,
it is clear that there was dissatisfaction with the 1868 Commission's work.24

The terms of the statute under which the new commission was to operate
are worth examination, particularly in light of the fact that the 1868 Com-
mission committed itself to a codification of all of the laws of California on
the lines of the New York precedent.5 With this background in mind the
legislature said that the 1870-72 Commission should do the following: 2

Upon the organization thereof, such Commission shall proceed to revise
all the statutes of this State, including those enacted at the present ses-
sion of the Legislature, and correct verbal errors and omissions, and sug-
gest such improvements as will introduce precision and clearness into the
wording of the statutes, and by a supplemental report thereto to desig-
nate the Acts or parts of Acts which, in the opinion of the Commission,
should be repealed, and prepare substitutes therefor when necessary; to

2 Reference has already been made to the argument over codification in the first session

of the legislature. See note 3 supra. The world-wide aspect of the movement for codification
is described in RlPPY, DAVwD Dunrxy Frsan CFNTaiARY EssAys (1949); also see Harrison,
The First Half-Century of the California Civil Code, 10 CA=r. L. Rav. 185 (1922).

2 3 The 1870-74 Commission is customarily called the "Code Commission," but the statute
creating it refers to a commission "for the purpose of revising and compiling the laws of this

state" (Cal. Stats. 1869-70, c.516 § 1). The commissioners appear to have referred to them-
selves as a "Revision Commission" until after the adoption of the 1872 codes. Thereafter, their
reports carry the "Code Commission" title. See REP'OR OF CODa CO=nnSSIONERs, 6 APPENDix
To JouRNArs or SENATE AND ASSEiBLY Nos. 7 and 8 (1873-74).

24 Governor Haight's refusal to accept Justice Currey's resignation at a time when no
further funds could be paid him, and the legislature's appropriation of money in 1870 for

Commissioner Barber alone is an indication that perhaps some members of the commission
were lacking in diligence. See notes 17 and 20 supra. Compare the detailed provisions in the
1870 statute designed to insure a "working" commission, Cal. Stats. 1869-70, c.516, §§ 4, 7, 8,
which specified daily sessions of six hours each on at least five days per week, restricted ab-
sences and adjournments and required affidavits of faithful attendance as a prerequisite to the
payment of the commissioners' salaries.

The 1868 Commission also was firmly committed to a "codification" of all the laws, which

was still a controversial topic. This recommendation, together with the recommended abolition
of grand juries and a proposed uniform county government law, may well have disturbed the
members of the 1869-70 legislature. In any event, the combination of circumstances resulted
in terminating the first commission.

25 The words of the 1868 Commission's recommendation on codification include a quote
from the provision in the 1846 New York Constitution which is credited to David Dudley Field
and which required the appointment of commissioners "to reduce into a written and systematic

code the whole body of the law of this state." See RaPPY, DAVI DUDL Y FIELD CENTENARY
EssAys 37 (1949).

28 Cal. Stats. 1869-70, c.516 § 2.
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recommend all such enactments as shall, in the judgment of the Commis-
sion, be necessary to supply the defects of and give completeness to the
existing legislation of the State, and prepare and present the bills there-
for; to examine all special Acts, and such as are confined in their opera-
tion to particular counties or cities, and to propose such measures as shall
be necessary to give unity and uniformity thereto, and especially to pro-
pose, when possible, general Acts, which shall supersede the same; to
arrange the statutes in the most systematic and convenient form, and
furnish a complete and alphabetical list of the matters contained therein,
which, in the future, may be made the basis of an index.

No direction to "codify" the laws of the state along the lines of Field's

New York work can be read into this statute. In fact, Charles Lindley, who
was one of the code commissioners, has conceded that the 1870-74 Code
Commission went "a little beyond" the authority granted them by the legis-
lature when they proposed the enactment of the 1872 Codes.' Very little
record remains of the internal functioning of the 1870-74 Code Commis-

sion, except for the glimpses which can be obtained from reading Lindley's
California Code Commentaries. This remarkable work, which covers a

period from January of 1872 to January of 1874, is in part a self-justifica-
tion by which Lindley sought to convince his readers of the propriety of his
convictions. These convictions were so strong that they led to his resigna-

tion as a code commissioner on January 5, 1872, on the eve of the adoption
of the 1872 codes. This resignation was the culmination of vigorous differ-

ences of opinion within the commission and it occurred one month after
the convening of the 1871-72 session to which the commission reported.
No better summary of Lindley's reasons for resignation can be given than
the one in his letter to the legislature in January, 1872, in which he said:s

The Codes are not completed. Not one of them, nor a single section or
line, should be adopted until they have had a careful, thorough, patient,
professional examination. This examination should be had irrespective

2 7Lxmzyy, CALiFoRNmA CODE COMMIENTAPIES, Appendix p. ii (1872): "The Commission,
at my instance, went a little beyond what was contemplated by the Governor when he made
the appointments. A revision of the Statutes, and not the expression of a legal system was the
scope of the Act and of the appointments. This was all that was contemplated by the other
commissioners at the time of our organization. Whatever disapprobation may be thought or
spoken against any one on account of the origin of the undertaking to make Codes, let it fall
on me, for the fault, if fault it be, is mine and mine alone, except so far as the other commis-
sioners finally concurred. . . 2" Lindley's comments were also published periodically in 4 Pacific
Law Reporter (1872).

28 Id., pp. 5, 6 His impressive commentaries show that Charles Lindley was a man of wide
and studious background who fully understood the nature of the task in which the Code Com-
mission was engaged. His feeling clearly was that a great and momentous project was in danger
of being wrecked by the haste with which others were seeking to get the codes enacted. Lindley
was a county judge in Yuba County in 1860 (see Cal. Stats. 1860, Res. c,31, p.421), and his
appointment to the Code Commission by Governor Haight had been supported by a distin-
guished list of Northern California lawyers (see CosNrTAmss, supra note 27, Appendix, pi).
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of the question of time or expense. A well-perfected system of Codes will
be a great blessing and a saving of millions of dollars, while an imperfect
one will produce infinite confusion.

Lindley claimed the distinction of persuading his fellow commissioners to
recommend a complete set of codes, but said that he had never thought the
work could be completed by November 1, 1871, the date specified in the
statute. In October, 1871, he took his problems to Governor Haight, point-
ing out that each commissioner had considered carefully only the work
which he had done himself, that the completed codes had not been examined
in print for the purpose of reconciling them with each other, and that the
legislature itself could not hope to examine the codes critically in the time
available. He recommended the creation of an "examining board" which
could devote its whole time to these matters between November 1, 1871 and
March 1, 1872, at which time he hoped that the perfected codes could be
adopted.? This recommendation was acted upon by Governor Haight, with
the concurrence of the other members of the Code Commission, and'in-
coming Governor Newton Booth joined in the appointment. According to
Lindley, however, this Advisory Board failed to perform any important
service from its appointment in October, 1871, until December 20, 1871 at
which time the legislature had been in session for nearly a month30

The 18 70-74 Code Commission may have filed a formal report in 1871,
but no copy has, been found. They did provide an advance publication of
their "proposed codes," however, which bears the somewhat confusing title
Revised Laws of California: in four Codes-Political, Civil, Civil Proce-
dure and Penal (1871). These proposed codes are considerably different
from the codes as finally adopted by the 1871-72 legislature."' In the fore-

2 9 LmXDrEy, CALiFoRNIA CoDE COMMENTARIES 87-88 (1872).
3 0 1d., Appendix, piv. The Advisory Board had no statutory basis and the members were

compensated only after the 1871-72 legislature ratified the action of both governors. Cal. Stats.
1871-72, c.12. The members were Charles A. Tuttle of Placer County, the reporter of decisions
for the Supreme Court (1863-1867, 1871) and a member of the Senate (1853) and the Assem-
bly (1867-8), and Sidney L. Johnson of San Francisco.

31 Parma and Armstrong, The Codes and Statutes of California: A Bibliography, 22 LAw
Lie.J. 41, 42, 48 (1929).

The proposed Penal Code was printed in two editions, one in 1870 (for criticism) and one
in 1871. This code was based on the 1850 and 1851 California criminal statutes which were
adapted from New York statutes, and it incorporated the work of the New York Code Com-
missioners. This volume shows Creed Haymond as chairman of the Commission and carries
the names of both Charles Lindiey (as commissioner) and his son, Curtis H. Lindley (as a sec-
retary). See Cal. Stats. 1862, c.155, indicating their relationship.

The proposed Code of Civil Procedure, printed in 1871, carried the names of all commis-
sioners and was the procedural portion of what was originally intended to be a Civil Code
dealing with both rights and remedies. The proposed Civil Code, published in 1871, carried the
names of all commissioners and was based largely upon the New York draft of a Civil Code.

The proposed Political Code, printed in January, 1872, did not carry Charles Lindley's
name and contains an extensive foreword describing and justifying the commissioners' work.
It includes a denial, for example, that the Commission exceeded the authority given it by the
legislature.
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words and annotations to these proposed codes are to be found many com-
ments by the commissioners which may well have served in lieu of any more
extensive report. Both the Governor and the Attorney General were favor-
ably impressed with the results of the Code Commission's work, and Gov-
ernor Booth devoted a portion of his inaugural address to an explanation
of the Commission's work and a justification for his appointment of the
Advisory Board 2 The legislature appointed joint committees to examine
the proposed codes and these committees, as well as the Advisory Board,
reported in glowing terms that California's adoption of the codes would
set "an example which will be speedily followed by all her sister states,
adding new laurels to the fame which she has already so justly acquired."3

The effect of this extravagant praise on the legislature perhaps made the
adoption of the codes a foregone conclusion, and, in any event, Lindley
was ready to condede that no other result was possible under the circum-
stances.34 Some sections of the new codes were given an advanced effective
date although the codes generally were to go into effect on January 1, 1873.
The four codes were not published as part of the Statutes of 1871-72 and
were not given chapter numbers, due in part at least to the length of time
which was needed by the commissioners to put them into shape for pub-
lication.3

Obvious problems remained, however. The 1871-72 legislature did not
pass the bill by which the Commission intended to repeal all of the un-
needed legislation antedating the codes. This failure apparently resulted
from the fact that the repealer bill, having passed in the Senate, came up
for final action in the Assembly on the last day of the session and at a time

32 See AssF_. JouR. 126 (1871-72). The Governor said:
"Any one who has often had occasion to examine the statutes of this State will recognize

the necessity for their general revision. The report of the Board embraces more than this, and
proposes a 'Code of Laws'-political, civil, and criminal-for the entire government of the
people of the State." (Italics added).

33 3 APPENDIX TO JoUmALS OF SENATE AND ASSE mLY Nos. 15-19 (1871-72). The joint
committees' review of the proposed codes, consisting of some 2400 printed pages of proposed
laws was thus accomplished in the two months of January and February, 1872, during the
course of a regular legislative session.

3 4 LmLEY, CAFORNiA CODE ComxNTAls 7 and Appendix, p. vii (1872). Expressions
of Satisfaction were voiced by members of the legislature who had not favored codification and
a telegram of congratulations was received by the legislature from David Dudley Field in New
York. See REPORT OF THE CODE Co=MssIoNqEas, 6 APPENDIX TO JOURNALS OF SENATE AND
ASSEmBLY No. 7, p.6 (1873-74).

35 Special effective dates were set by Cal. Stats. 1871-72, cs.278, 350, 424, 565. Appropria-
tions for the Commission were made by Cal. Stats. 1871-72, cs.202, 508.

CAL. Pot. CODE § 4494, and Cal. Stats. 1871-72, c350 required a special and separate pub-
lication of the codes. The latter also continued the Code Commission until November 1, 1872,
for the purpose of publishing, annotating and indexing the codes as well as for the purpose of
compiling a publication of the statutes "continued in force," other than the codes. The Gov-
ernor was also authorized to fill the vacancy caused by Lindley's resignation.
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when unanimous consent was required under the rules to take it up. One
objector thus prevented its consideration. The code commissioners subse-
quently took the position that the failure to repeal the earlier statutes was
not of great consequence, presumably on the theory that the implied repeal
was sufficient.3 In this the commissioners were somewhat overconfident,
as later events have demonstrated.

After adjournment of the legislature in early April, 1872, the code com-
missioners found that a very substantial task lay before them. By April 22,
1872 they had completed the special publication of those portions of the
codes given an early effective date by the legislature. They then undertook
the compilation of the codes as adopted by the legislature, including the
code changes and other enactments of the 1871-72 session. With the burden
of work in the state printing plant and the need for copying some 14,165
sections of the codes, the commissioners were unable to complete the pub-
lication of the codes by the date set in the statute (November 1, 1872) or
by the effective date of the codes (January 1, 1873), and it was March 31,
1873 before the work was done.3 7 Nor was that the end. It was then neces-
sary to compile the Statutes Continued in Force, which the commissioners
said somewhat plaintively "are more numerous than is perhaps generally
understood." This work, requiring an examination of the statutes passed
from 1850 to 1872, was a labor "fully as great as all the other work done
by the commissioners since the adjournment of the legislature." It resulted
in a volume referring to every statute theretofore passed, containing some
1,200 pages and listing some 7,000 statutes.38 This publication has a basic
uncertainty in scope since the commissioners compiled it on the theory that
prior legislation on any subject as to which provision was made in the codes
was repealed. Thus, the document sets forth at length those statutes which
the commissioners thought were still in effect and not covered in any way
by the codes. But literally hundreds of presumably superseded statutes are
listed, some of which are identified as having been repealed by specified
parts of the codes but most of which are merely listed without any iden-
tification of conflicting code provisions. Unfortunately, from the viewpoint

30 CAL. P L. CODE § 4505 refers to the contemplated repeal of earlier conflicting statutes,

and in their annotation to this section the code commissioners concluded, with respect to the
repealer bill, "Non-action upon it will not affect the code in any particular." See ANNOTATED
CIVI CODE, Appendix 590 (1872).

3 7 The code commissioners reported in some detail, in their final report, concerning the
magnitude of this work. See, REPORT OF CODE COM=rlSSIONERS To GOVERNOR BooT (Nov. 15,
1873), 6 APPENDiX TO JOURNALS oF SENATE AND AssEmBLY No. 8 (1873-74); and REPORT or
CODE CO SSIONERS (Feb. 28, 1874), 6 APPENDIX TO JoURNALs oF SENATE AND AssEmBLY No. 7
(1873-74).

88 STrTTEs CONTINUED IN- FORCE (1873) was printed by the State Printer. It has an 1873
date of publication and probably was available about November 1, 1873, just prior to the
commencement of the 1873-74 session of the legislature.

[Vol. 42



CALIFORNIA STATUTES 1849-1953

of statutory certainty, the California courts have refused to give any weight
to the conclusions of the code commissioners on this point and have reserved
the right to decide in each situation whether or not an implied repeal existed
by reason of the enactment of the codes in 1872.' 9 Thus, the specter of pre-
1872 legislation has haunted the California statute law for eighty years and
has seriously impaired the effectiveness of several of the later attempts to
revise our codes.

The 1871-72 legislature, as an addition to the duties already required,
instructed the code commissioners to recommend needed changes in the
codes at the next session. It is clear that a substantial dissatisfaction with
the codes existed almost from the time of their adoption. This led to the
appointment in June, 1873, of yet another committee "to examine the
codes." 40 This committee, appointed by Governor Newton Booth, consisted
of Stephen J. Field, who was then an associate justice of the United States
Supreme Court; Jackson Temple, who was an ex-justice of the California
Supreme Court; and John W. Dwinelle, an outstanding San Francisco at-
torney who had been one of the signers of the 1850 petition seeking the
adoption of a civil law or code system in California. This committee, work-
ing with the staff of the Code Commission, reported to the Governor on
October 11, 1873. They recommended a number of minor amendments to
the codes, but by and large they found the codes to be "perfect in their
analysis, admirable in their order and arrangement, and furnishing a com-
plete code of laws." 4' This endorsement of the work of the code commis-
sioners was specially noted by them in their final report to the 1873-74

3 9 
STATUTES CONTINUED N FORCE, as published by the 1870-72 code commissioners, was

intended to identify all of the acts preceding the 1872 codes which were either in force or super-
seded by the codes, but the courts refused to give weight to the commissioners' conclusions
even where they dearly specified an act as having been necessarily repealed by implication.
(See Needham v. Thresher, 49 Cal. 392 (1874) and STATUTES CONTINUED n; FORCE, Supra, § 664,
p.361. Cf. People v. Talle, 111 Cal.App.2d 650, 245 P.2d 633 (1952), relating to Cal. Stats.
1865-66, c.644, which was thereafter codified in 1953 as CAL. PEN. CODE § 1323.5 by Cal. Stats.
1953, c.50. The 1872 code commissioners undoubtedly thought this act was superseded by the
Penal Code, as indicated in their ANNOTATED PENAL CODE § 1323, p.457; see also INDEX TO LAW
or CAIIFoRNIA 710 (1894) and INDEX TO THE LAWS Or CALiFOPNiA 78, 93 (1921).

In the absence of a later specific repeal by the legislature, a court decision is thus required
in order to determine which of the pre-1872 statutes were repealed by the adoption of the
codes. This fact has been recognized in all indices of statute law published since that time and
was a major factor contributing to the confused state into which California's statute law had
fallen by 1929.

40 This dissatisfaction was commented on by the commissioners in their final reports and

they attributed it to public misunderstanding. Lindley considered the appointment of an
examining committee to be a "pressing necessity" compelled by the fact that the 1871-72 legis-
lature had acted hastily and unwisely in adopting the codes before they were carefully checked
and perfected. LnmLEY, CAT=oMA CODE COMMENTAR.IES 33 and Appendix, p.v (1872).

41 REPORT OF COMMnISSIONERS TO EXAMNE THE CODES, 4 APPENDIX TO JOURNALS oF SENATE

AND ASSI FrBLY No. 1 (1873-74). Mhterial relating to this commission was reprinted in 1916 by
the State Librarian in TnE CODE ExAmnuRs' NoTEs.
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legislature, and Governor Booth referred to the committee's work in his
inaugural message.42 At the 1873-74 session of the legislature money was
appropriated to pay the Code Commission and its staff, as well as the mem-
bers of the Field Commission, for the work which had been done on the
codes without legislative authorization." In addition, some 468 pages of
amendments to the codes were adopted, as well as some 957 pages of stat-
utes not directed to the codes. The 1872 codes had been separately pub-
lished, and the 1873-74 amendments were published as a separate docu-
ment, pursuant to the legislature's direction.44

At the conclusion of the 1873-74 legislature, the work of the existing
commission was finished. The job of perfecting our statute law was, in the
eyes of that legislature, complete. The several bills which were introduced
for the purpose of continuing the work of statutory revision and codifica-
tion were therefore unsuccessful. Charles Lindley offered a final recom-
mendation in January, 1874, which is worth examining in some detail, par-
ticularly in the light of later events. His recommendations were not in tune
with the times, of course, since he was strongly of the opinion that our code
system was in need of a great deal of additional work. But in his California
Code Commentaries he laid down a series of basic principles for codifica-
tion which sound very modern in the light of our experience in California
since 1929. 45 As an appendix to the Commentaries there is printed a letter
to ex-Governor Henry Haight, who had appointed him to the Code Com-
mission, in which Lindley made a strong plea for a permanent agency to
carry on a continuous, expert program for improving and strengthening the
codes. He urged the use of law school faculties and noted that, unless future
acts of the legislature were integrated into the code system by some such
technique, the destruction of that system was inevitable. He foresaw ten

42Governor Booth indicates that the justices of the Supreme Court were concerned enough

to urge that a special examination of the codes be made. See AssEM. JouR. 139 (1873-74).
43 Cal. Stats. 1873-74, c.352, provided for the Code Commission salaries; and Cal. Stats.

1873-74, c.353, provided for the Field Commission salaries.
44 Cal. Stats. 1873-74, c.574.
45 Lindley's principles of codification include: logical classification of statutes by subject

matter, short sections, only one expression of a particular rule rather than conflicting state-
ments of the same rule in different codes, a prohibition against use of two or more synonymous
words to- express a single idea, rigid consistency in the use of language, scrupulous examination
and re-examination of draftsmanship prior to enactment, preparation of specific repeals of prior
legislation with unremitting care, and preservation of the system by making all new legislation
a logical part of the code system.

By careful analysis Lindley demonstrated the inadequacies of the 1872 codes when meas-
ured by these tests. In this Lindley preceded such eminent scholars as Sir Frederick Pollock
who commented that the Field Civil Code was "about the worst piece of codification ever
produced." See Lewinsohn, Law Reform in California, 3 CArla. L. REv. 300, 305 (1915) ; com-
pare Harrison, The First Half-Century of the California Civil Code, 10 CALIw. L. REv. 185
(1922); Pomeroy, The True Method of Interpreting the Civil Code, 3 and 4 WEST COAST RE-

POarxR (1884).
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to twenty years of continuous effort by an expert staff as the indispensable
requirement of a perfected system of codes. Charles Lindley was, as we
have seen, far ahead of his time. The legislature was not interested in the
long range problem and was satisfied, on very good authority, of the sub-
stantial perfection of the job which had been done.

The 1872 codes were published as separate documents by the State
Printer and sometime thereafter a private publication was offered by H. S.
Crocker & Co. which contained annotations by the code commissioners.48

No other state publication of the 1872 codes was ever made, according to
the study made by Parma and Armstrong in 192947 Private publishers of
the codes and statutes were not long in discovering the difficulties caused
by the failure to repeal the legislation preceding the 1872 codes, by the am-
biguities in the commissioners' publication of Statutes Continued in Force,
and, as time passed, by the failure to integrate current legislation into the
code system.45 These were defects which cumulated in effect as the years
passed.

C

COMMISSIONS FOR THE REVISION AND REFORM OF THE LAW (1880-1911)

There was, understandably, no interest in the legislature for several
sessions in the problem of statutory revision. The adoption of the 1879
Constitution, however, presented some serious problems in the adaptation
of our statute law to the new constitutional provisions, and these problems
confronted the legislature which convened in January, 1880.19 Outgoing
Governor William Irwin, having anticipated this problem, appointed a com-
mission of three members to revise the codes in order to conform them to

4 1 The final report of the code commissioners to the legislature contains a careful explana-
tion of the need for private publication of the annotated codes, including the fact that no
profit was made thereby. Supra note 37.

47 Parma and Armstrong, The Codes and Statutes of California: A Bibliography, 22 LAw

LIB. J. 41, 42 (1929).
48 A typical comment is the one in Hrrmrs s CODES AND STATUTES or CAriFoRIA (1876).

In Volume 2, at 1403, he observed:
"The statutes in force consist of such as were expressly continued in force by the codes,

such as related to subjects not embraced in the codes, and such as have been passed since the
adoption of the codes. In some, and indeed in many cases, owing to the incomplete manner in
which the work of repeal and supersession has been done, it is difficult to determine what is in
force and what has been superseded; and in most of these cases no certainty will be arrived at,
until further action by the legislature or final adjudication in respect to them by the supreme
court .... It may be here added, what however has probably already struck the reader of the
above remarks, that our system of statute law is, in many respects, very far yet from being
reduced to anything like uniformity or proper order."

49 The 1879 Constitution, which was adopted by the voters in May, 1879, provided for a
session of the legislature commencing in January, 1880, and for one commencing in January,
1881. Thereafter the regular general sessions have been biennial, commencing in January of
each odd-numbered year. See CAL. CoNsrirunO Art. IV, §§ 2, 3 (1879).
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the new Constitution. He recommended that the 1880 legislature compen-
sate the members of the commission for their time and effort and empha-
sized that no changes in policy had been made. His recommendations were
concurred in by incoming Governor George C. Perkins, and the legislature
appointed a six member joint committee to confer with the commissioners.'
Finally, in 1881, a bill was passed making an appropriation to pay the com-
missioners for the work done "in preparing bills adapting the Codes of this
State to the present Constitution."'" Commencing in 1881 the "amend-
ments to the codes" were combined in the same volume with the statutes
passed at each session, and that practice has continued to the present time.
Since the volume of statutes not directed to the codes far exceeded the
volume of amendments to the codes from the beginning, it had become
clear that the publication of separate volumes served no useful purpose.

At every biennial session of the legislature from 1883 to 1893 measures
were presented which reflected the need for a permanent code revision
agency of some kind, but these attempts were universally unsuccessful.
These measures proposed permanent commissions, temporary commissions,
commissions of single members and advisory groups. Commencing in 1893
the interest in statutory revision increased markedly, which is understand-
able in view of the lapse of twenty years since the work of the 1870-74
Code Commission. The 1893 legislature directed the State Printer to com-
pile a complete index to all the laws of California from 1850 to 1893.52 In
addition to the usual bills to create a commission to revise the laws of the
state, two unsuccessful bills were offered to create a committee on proposed
legislation to advise the legislature, with power to hold hearings on pro-
posed bills in advance of the meeting of the legislature. The State Printer's
index, prepared in response to the legislature's request, is an exceedingly
valuable and comprehensive document. It was published in 1894 and it
indexes all legislation passed by the California Legislature from 1849 to
1893. In addition, the book contains tables which constitute a kind of "stat-
utory record" listing specific action of the legislature affecting the measures
indexed.'s The 1894 Index to the Laws of California also contains a list of

50 5 APPENDIX TO JOURNALS oF SENATE AND ASSEMBLY (1880). The commission consisted
of Messrs. I. S. Belcher, Thomas P. Stoney and A. C. Freeman. Belcher was a Supreme Court
Justice in 1872 and a Supreme Court Commissioner from 1885 to 1898 (CALIPORNIA BLUE
Boon 682, 685 (1909)]. A. C. Freeman was also a code commissioner from 1899 to 1903 and a
member of the 1879 constitutional convention. He was the author, among other works, of
FREEmA ON JUDGm:ENTS.

The legislature's appointment of a joint committee was provided by Cal. Stats. 1880, Res.
c.13, p.555. No reports of either the commission or the legislative committee have been found.

5 1 
Cal. Stats. 1881, c.32.

52 Cal. Stats. 1893, c.136.

53The term "statutory record" came into California usage in 1933 when the Legislative
Counsel prepared a chapter-by-chapter listing of all acts of the legislature for the 1929 Code
Commission, showing each of the later statutes having a specific effect on the acts listed. See
STATUTORY REcoRD, LEGISLATIVE CoUNsET. (1933); STATUTORY REcoRD SUPPLEMENT, LEoisLA-
-rvr. r ~rrET. (104R): and qeodion law volumes thereafter.
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the pre-1872 statutes thought to have been impliedly repealed by the adop-
tion of the codes. This list was assembled from the repealer bill prepared
by the 1870-74 Code Commission, but as has been indicated, such lists
have not been given authoritative status by the courts.54

Possibly as a result of the conditions disclosed in the preparation of
the 1894 index, a substantial body of opinion had developed by 1895 in
support of a revision of our code system. Outgoing Governor H. H. Mark-
ham found time in his address to the 1895 session of the legislature to urge
legislation permitting the Governor to appoint a three member commission
for this purpose.'E The Assembly Judiciary Committee authored the bill
which became Chapter 222 of the Statutes of 1895, creating a three member
commission to revise all the statutes of the state. This act provided for a
non-partisan permanent commission whose members were appointed by the
Governor for two-year terms commencing on April 1, 1895. The members
were required to be lawyers who had been admitted to practice before the
Supreme Court of California for more than five years, and they were to be
paid at the rate of $4,000 per year. The commission was directed to revise
the four 1872 codes and all statutes passed by the legislature; and it was
given broad power to recommend any changes in the statutes which were
thought desirable. Finally, the commissioners were directed, when re-
quested by the legislature or any committee thereof, to attend at sessions
of the legislature and act as "legislative counsel or adviser, in drafting or
passing upon the form of any bill, or proposed bill, pending or to be intro-
duced before the legislature."

The report of this first "commission on revision and reform" was in
print by December 5, 1896, about a month in advance of the 1897 session
of the legislature. The report, which was the work of two of the members,
comprises some 304 pages and recommends changes in each of the 1872
codes. The commissioners indicated that their aim was to incorporate the
"statutes in force" into the codes, but that their work was far from com-
plete.5 An examination of the statutes enacted at the 1897 session indicates
that only a few of the commission's proposals became law, although the
Assembly created a standing committee of five members to take charge of

54 Supra note 39.
55 Governor Markham referred to the fact that there had been no revision of consequence

since 1873, and said, "it would seem essential that the many laws passed and amendments made
to the codes themselves since that date should be codified into a harmonious whole." See
1 APPENDIX To JoURNALs or SENATE AND ASSEMBLY (1895).

GGREPORT OF TI COAm'SSIONaS R THE REvisioN AN R.xosRm oT 33 LAw (1896).
See APPENDIX TO JoURINALS OF SENATE AND ASSnBL Y (1897). The commissioners were Frank
T. Baldwin, Ryland B. Wallace and J. C. Daly.

19541



CALIFORNIA LAW REVIEW

the bills resulting from the commission's work.57 Two bills were introduced
in 1897 for the purpose of repealing the act creating the commission, and
one bill would have replaced the commission with a single commissioner.
None of these proposals was acted upon favorably, and the legislature ap-
propriated funds to pay the expenses of the commission over and above
the salaries provided in the act creating it. 8

Three new commissioners were appointed by Governor Budd following
the 1897 session, all of whom were members of the legislature at that ses-
sion. He appointed two Democrats, A. Caminetti and T. W. H. Shanahan,
and one Republican, Robert N. Bulla.s The report of this commission, the
second Budd "commission on revision and reform," was printed and bears
the date of November 30, 1898. The report is in two volumes, one being a
complete revision of the Civil Code and the other constituting a proposed
addition to the Political Code dealing with the subject of municipal cor-
porations. 0 A new Republican governor, Gage, was inauguated in Janu-
ary, 1899, and a completelynew commission was appointed in July, 1899.
While the 1899 legislature did not accept the work of the 1897-99 com-
missioners, it did make adequate provision for the commission for the two
fiscal years commencing on July 1, 1899.61

The third "commission on revision and reform" retained a stable mem-
bership through the 1903 session of the legislature and throughout Gov-
ernor Gage's incumbency, and many of its recommendations ultimately
found their way into our statute law. The first report of this commission
was in three parts, which appeared on August 1, September 1 and October 1,
1900. Substantial amendments were proposed to the Code of Civil Proce-
dure, the Civil Code and the Penal Code. The commissioners stated their

57 The provision for an Assembly Committee on Revision of Codes and Statutes was added
to the standing rules. See AssESS. JoUR. 23 (1897).

5S Cal. Stats. 1897, c.209, appropriated $1,221.89 for the commission's expenses.
59 Caminetti served in both the Assembly and the Senate over a period from 1887 to 1913;

Shanahan served in the Assembly from 1887 to 1897; and Bulla served in both houses during
the period from 1893 to 1899. At that time Section 19 of Article IV of the California Constitu-
tion only prohibited a legislator from accepting a state civil office of profit which was created
(or the emoluments of which were increased) during the term for which the legislator was
elected.

6 0 See APPENDIX TO JoURNALs or SENATE AND ASSEMBLY Nos. 15, 16 (1899). This report
covered 742 printed pages and was very ambitious in its coverage.

6 1 Few, if any, of the commission's recommendations were enacted although Assemblyman

Caminetti's bill designed to require the judiciary committees to incorporate all "general law"
bills into the code system was passed. See Cal. Stats. 1899, c.129, adding §§ 248, 249 and 250
of the CAL. Poi. CODE. Senate Bill 622, which would have paid the commission's expenses for
1897-1899, was not signed by Governor Gage although it passed both houses.

The general appropriation bill provided the commission with upwards of $37,000 for the
two years which commenced on July 1, 1899. See Cal. Stats. 1899, c.95. The new commissioners
were A. C. Freeman (supra note 50), George J. Denis and W. C. Van Fleet (former Supreme
Court Justice).
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purposes as follows: (1) to eliminate code sections which overlapped but
apparently conflicted with constitutional provisions; (2) to eliminate du-
plicating or inconsistent sections as between the codes; (3) to incorporate
independent statutes into the four codes; and (4) to make non-controver-
sial, but needed, changes in substance. More than one-fourth of the Code
of Civil Procedure was to be amended or repealed, and a substantial codi-
fication of independent statutes was found to be needed in the Penal Code.62

At the 1901 session the Senate followed the Assembly's lead and created
a Standing Committee on Code Revision. The Assembly Committee on Re-
vision and Reform of the Laws, however, introduced the three bills needed
to effectuate the recommendations of the commission which became, respec-
tively, Chapters 102, 157 and 158 of the Statutes of 1901. Each bill was
drafted as an act to revise the code involved, by amending, repealing and
adding sections. This attempt to combine the commission's recommenda-
tions into three bills proved fatal for, in Lewis v. Dunne,' the California
Supreme Court held that the commission's bill revising the Code of Civil
Procedure was void upon two constitutional grounds: first, that it attempt-
ed to revise the code without re-enacting and publishing it at length; and
second, that it did not deal with a single subject, expressed in its title.

The second report of the Gage commission on revision and reform of
the law appeared on November 1, 1902, in preparation for the 1903 session
of the legislature. It consisted of two parts and contained the commission's
revision of the Political Code and an index of the statutes from 1895 to
1901, as requested by the 1901 legislature. The commissioners renewed
their 1901 recommendations and prepared separate, single-subject bills to
enact their proposals with respect to all four codes. They concluded that
the work contemplated by the 1895 act creating the commission was fin-
ished, and recommended the repeal of that act. Their report included
forty-six pages of fine print, listing the "statutes remaining in force" out-
side the codes, although the commissioners characterized this list as "ex-
ceedingly brief.' 65 Bills to carry out both the 1901 and the 1903 recom-
mendations of the commission were introduced by the Senate and Assembly
committees, but the practical problem of considering the 364 bills which

62 REPORT OF CO"=SSIONERS FOR THE REVISION AND REFORM oF TnE LAw, 3 vols., 470 pp.
(1900); APPENDIX TO JOURNALS OF SENATE AND ASSEMBLY (1901).

03 134 Cal. 291, 66 Pac. 478 (1901).
64 CAL. CoNsT. Art. IV, § 24, imposes these requirements. The commissioners appeared in

the Lewis case as amici curiae, but the court was not impressed either with the authorities pre-

sented or with a recital of the practical difficulties which the legislature would face if the com-
mission's recommendation had to be presented in the form of many separate bills. This decision,
of course, had the effect of invalidating the 1901 revisions of the Civil Code and Penal Code,
as well as the revision of the Code of Civil Procedure.

65 PEPORT OF COAMInSSIONERS OR THE REVISION AND REFORM OF THE LAW, 2 volS., 599 pp.

(1902) ; APPENDX TO JOURNALS OF SENATE AND ASSEMBLY (1903).
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were needed, in a session which lasted from January 5 to March 14, proved
insuperable. On January 22, 1903, the Assembly Committee on Revision
and Reform of the Laws filed a report in which it estimated that about
273 hours of legislative time would be required for the consideration of
these bills in the Assembly. A resolution was adopted, placing the commis-
sion's bills on a special "Code Revision File" so that the house could take
them up on motion at any time.66 On March 6 and 7, 1903, an attempt
was made to take up the special second reading file of commission bills then
pending, but the motions were defeated. 7 The revision program was thus
stalled for the time being.

The 1903 legislature, which had been advised by the revision commis-
sioners that the act under which they worked could now be repealed, did
not agree that the need for such an agency was past. Chapter 362 of the
Statutes of 1903 revised the 1895 act under which the various revision
commissions had operated and set the pattern for the next several years
by providing for a commission consisting of a single commissioner. This
change was probably dictated by considerations of economy and a biennial
appropriation of $10,850 was made, in place of the $37,000 appropriation
required in 1899 and the $35,000 appropriation required in 1901.10 The
commissioner was directed to continue the work of revision along the lines
previously charted, including the codification of statutes not previously
incorporated into the code system. The commissioner was given a two-year
term, commencing on May 1, 1903, and the act was to terminate on May 1,
1905.70

The new commissioner, appointed by incoming Governor George C.
Pardee, was John F. Davis. He had served as judge of the Superior Court
of Amador County and had been a member of the state Senate during the
1899 and 1901 sessions. His report to the 1905 legislature, which was
printed in November, 1904, consisted of an index to the statutes of Cali-
fornia from 1895 to 1904, a table of the code sections affected by legisla-

66
AssEx. JOuR. 201, 1271 (1903).

67 These motions were made at a time when the resolution for adjournment sine die was

pending. See AssEm. JouR. 1340, 1374 (1903).
68 A different kind of attack was made on the problem, however, by Assembly Constitu-

tional Amendment No. 26, which became Cal. Stats. 1903, Res. c.39, p.742. This amendment
proposed to add a new section to the California Constitution which would exempt code re-
vision bills from the requirements of Section 24 of Article IV. This attempt was defeated at the
polls in 1904 by a vote of 59,050 (for) to 59,933 (against).

69 The appropriations were made in the respective general appropriation acts: Cal. Stats.

1903, c-380; Cal. Stats. 1901, c.163; Cal. Stats. 1899, c.95.
70 The 1903 revision also required the commissioner to attend sessions of the legislature

and to act as 'legislative counsel or advisor." He was instructed to examine all supreme court
decisions affecting the statutes and to give advice to the legislature and its committees, when
requested, as to constitutionality and legal effect. Cal. Stats. 1903, c.362, § 6. The requirement
was added that an index be compiled and that a new county government act be prepared.
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tion during that period and a list of the statutes remaining in force.' Both
houses of the legislature retained their standing committees on code revi-
sion and, confronted with the unavoidable necessity for considering the
revision proposals item-by-item, the 1905 session did a creditable job of
enacting the 1901 proposals into law, at least insofar as the Civil and Penal
Code recommendations were concerned. 7

' This was accomplished by pro-
viding a special file for the code revision bills and by setting special evening
sessions at which these revision bills could be considered. The code revision
committees filed special reports in advance of the consideration of these
special files in which a brief description was given of the various bills pend-
ing on the file.73 The legislature appropriated money for the continued oper-
ation of the commission at the same level as it did in 1903, and extended
its termination date from May 1, 1905 to May 1, 1907.14 Governor Pardee's
message to the 1905 legislature contains a few sentences which are remi-
niscent of the words of earlier Governors. He said: 5

It is now more than thirty years since the codes were adopted, the prin-
cipal object at the time being to rescue the law from the uncertainty of
many conflicting statutes and decisions. It was recognized that there
were objections to the code system, and in practical operation it does not
realize all that was claimed for it by its advocates; but it has been a great
improvement upon what existed before, and no one proposes its aban-
donment.
But it is well known that the codes have not been improved and perfected
to the extent they should be, and at each session many general statutes
are passed embodying matter which ought to be incorporated in the
codes. The integrity of the codes should be respected, and the system
kept as symmetrical as possible.

The commissioner's report to the 1907 session of the legislature was merely
an extension of that printed in 1905. Entries were added to the index, to
the table of code sections affected and to the table of statutes remaining

71 REPORT or 'HE Coa mnssioNERs FOR 'HE REvIsioN AND REFo.m oF TmE LAW, 239 pp.
(1904). For the most part, this work simply involved adding to the prior reports the legislation
passed in 1903. Possibly one of the reasons for not recommending specific legislation was the
pendency of the ballot measure which, if adopted, would have permitted the kind of omnibus
revision bill which the Supreme Court had invalidated in 1901.

72 A spot check indicates that most of the 1901 recommendations affecting the Civil Code
and Penal Code were enacted. See tables contained in Cal. Stats. 1905, pp. 1109-1122, 1123-1140.
The Senate committee introduced the bills affecting the Penal Code and the Assembly commit-
tee introduced those affecting the Civil Code. Of 613 chapters enacted at the 1905 session, 83
were code revision bills.

73For special file resolutions, see AssEu. JouR. 320 (1905), and SEN. Jou. 672 (1905).
For special committee reports, see AssEm. JouR. 482, 683, 1050, 1426 (1905) ; SEN. JoUR. 393,
561, 803 (1905). Commissioner Davis was granted the privileges of the floor during the consid-
eration of these bills. See AssEm. JouR. 745 (1905).

74 Cal. Stats. 1905, c.563 (general appropriation act) and c.343.
75 AssEm.JouR. 11 (1905).
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in force." This session of the legislature followed the pattern set by its
predecessor, except that the enactments affected primarily the Code of Civil
Procedure and the Political Code. The direction contained in the 1903
amendments, which required the commissioner to prepare a codified county
government act, resulted in the enactment of Chapter 282 of the Statutes
of 1907. The legislature extended the termination date of the commission
to October 1, 1911, and made the usual biennial appropriation.77

A special provision was made by the 1907 legislature with respect to
the index of state laws. Each of the various commissions for the revision
and reform of the laws had published supplements to the 1894 index, but
the legislature now authorized the preparation and publication of a recom-
piled index, covering the entire period from 1850 to 1907. This index was
published in 1908 by the State Printer and constitutes a complete, cumula-
tive record of the statutes enacted during the period involved. 8 The index
bears a publication date of September 30, 1907, coinciding with the end of
Mr. Davis' term of office. Governor Gillette thereupon appointed J. W.
Wiley of Bakersfield as Commissioner for the Revision and Reform of the
Law and renewed the appointment for a second two-year term in October,
1909, thus perpetuating the practice by which each Governor selected his
own commissioner or commissioners for the period of his incumbency.70

At the 1909 session of the legislature, a report was presented by Com-
missioner Wiley which concentrated on the incorporation into the codes of
many independent statutes. Some 178 bills were introduced in the Assem-
bly and 20 bills were introduced in the Senate to carry out the recommen-
dations of the commissioner." Again, no special consideration was given

7 6 REPORT OF THE COsnISSIONER FOR THE REvISION AND REFORM OF T= LAW, 301 pp.

(1906).
77 The Assembly, which retained its code revision committee, did not set up any special

file, but handled the code revision bills in the ordinary course of business. The Senate dropped
its standing code revision committee, SEN. JOUR. 7, 80 (1907), and the bills were handled by a
subcommittee of the judiciary Committee.

See Cal. Stats. 1907, cs.282 (county government act codification), 234 (extension of com-
mission) and 475 (general appropriation act).

78 Cal. Stats. 1907, c.301. In addition to the index, the volume contains a list of the code
sections affected by subsequent legislation and the notes of Commissioner Davis with respect
to the code revisions made in 1905 and 1907, including the county government codification. It
also repeats the tables of statutes presumably in force and statutes presumably repealed by the
1872 codes. See INDEx TO TME LAWS OF CALIFORNIA, 1057 pp. (1908), by John F. Davis, Com-
missioner for the Revision and Reform of the Law.

79 The practice is illustrated by the following table:

Governor Revision Commission
Budd (1895-1899) First Revision Commission (1895-1897)

Second Revision Commission (1897-1899)

Gage (1899-1903) Third Revision Commission (1899-1903)
Pardee (1903-1907) Davis (1903-1907)
Gillette (1907-1911) Wiley (1907-1911)

8o REPORT or Co 1nssixoNR FOR REVisioN AND REFoRm or TH LAw, 87 pp. (1909). The
Assembly bills were introduced by the chairman of the standing committee on revision (see
A.B. 321-372, 515-562, 849-906 and 1287-1309). The Senate bills were S.B. 1109-1129.
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these bills on the file of either house, with the result that all of the Assembly
bills died in committee or on file and only six of the Senate bills were
enacted into law. The legislature did appropriate money for the commis-
sioner during the succeeding biennium, however, and increased the salary
of his stenographer.Sl No report to the 1911 session of the legislature was
found, perhaps because the recommendations previously made had not yet
been acted upon. Again the Assembly chairman of the revision committee
introduced some 120 bills and there were some 100 bills introduced in the
Senate.2 In this session none of the bills relating to revision of the laws
passed, and only a few of the Assembly bills were favorably reported out
of committee. An unsuccessful attempt was made to extend the life of the
commission beyond the October 1, 1911 termination date, but the legisla-
ture appropriated only enough money to pay the salaries of the commis-
sioner and his stenographer to that date.83

With the conclusion of the 1911 session of the legislature there ended
the drive for revision of the statutes which had commenced in 1893. Most
of the recommendations which were made between 1895 and 1901 were
finally enacted into law, and the state index of 1908 gives an accurate pic-
ture of these accomplishments since very few of the later recommendations
were enacted. The statutes still in force, outside the four codes, were listed
in 66 pages of fine print and very little reduction had taken place in the list
of statutes presumably repealed by the code amendments. The situation
was comparable to that which existed in 1875 when the legislature com-
pleted its work on the original codes, and the 1911 legislature was similarly
unenthusiastic about the need for any continuing attention to the problem
of statutory codification and revision. The stage was set for another period
of quiescence, sure to be followed by another discovery of the need for
revision.

D

LEGISLATWE COUNSEL AND STATUTORY REVISION (1913-1927)

The 1913 session of the legislature, which was the second session of
Hiram Johnson's first term as governor, lasted considerably longer than
any of its predecessors and found itself somewhat overwhelmed by the
magnitude of its task. One of the remedies proposed involved the creation
of a "legislative reference and legislative counsel bureau" to assist the leg-

81 Cal. Stats. 1909, cs.659 (stenographer's salary) and 725 (general appropriation bill).
82 See A.B. 438-462, 1208-1281, 1407-1437 and S.B. 310-335, 794-867.
83 Cal. Stats. 1911, c.705 (general appropriation bill).
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islature in handling the heavy volume of legislation. 4 Several bills were
introduced in each house to carry out this recommendation, but a bill intro-
duced by Assemblyman W. C. Clark of Oakland was finally enacted into
law after avoiding defeat in the Assembly by a narrow margin. Clark's pro-
posal was based upon detailed research concerning the Wisconsin and Indi-
ana Legislative Reference Bureaus, but, as enacted, his bill provided only
for the creation of the Legislative Counsel's office and for the bill-drafting
and statutory revision function. 5 It is apparent from reading this statute,
which became Chapter 322 of the Statutes of 1913, that the primary con-
cern of its authors was the provision of technical assistance to the legisla-
ture during sessions. It is worth noting that the function of providing legal
counsel and advice during sessions can be traced back to the 1895 revision
commission which had that duty, as did its various successors through the
1911 session. The responsibility for revision of the statutes, while men-
tioned, was only incidental to' the other duties of the office, as contrasted
with the statutes under which the several revision commissions had oper-
ated. The first Legislative Counsel, Arthur P. Will of Los Angeles, was
selected in 1914 by a five-member Legislative Counsel Board which con-
sisted of the Governor or his appointee and two members of each house.80

Both the 1915 and 1917 sessions made minor changes in the statute creat-
ing the Legislative Counsel's office. 7 Following Mr. Will's resignation in

8 4 See HicnnBoR, STORY or *nE CA=oRNo.A LEoissLATurE or 1913, 357-59 (1913). Hich-
born's studies of the 1909 and 1911 sessions indicate that the struggle for political power which
culminated in Hiram Johnson's election in 1910 may well have blotted out the code revision
program in those sessions simply because of the demands of more compelling business.

An interesting report was filed at this 1913 session by a selected committee consisting of the
chairman and two members of the Senate Judiciary Committee. Smr. JouR. 663, 754 (1913).
The committee concluded that CAL. POL. CODE §§ 249 and 290 (see note 61 supra), were un-
constitutional insofar as they purported to require the Senate committee to place all "general
law" bills into the California code system. Only the Senate itself had that power under the
Constitution, in the committee's opinion. These sections were finally repealed in 1937, Cal.
Stats. 1937, c.80; see AssEmr. JouR. 80 (1937).

85 Clark's A.B. 970 as introduced, provided for a bureau with two divisions, each under
a chief. One division was to deal with the collection of factual research materials and the other
was to handle the preparation of bills and the necessary revisions of the statute law. According
to HicHEow, STORY or THE CAL0FoRNmA LEGISLATURE oF 1913 (1913), the State Librarian and
the Board of State Library Trustees felt that the legislative reference function should be vested
in the State Library. This opposition led to a defeat of the bill on the Assembly floor, but it
was revived and after the reference function was amended out, the bill passed without further
difficulty. See Assmr. JouR. 1321, 1879, 2204, 2250, 2343 (1913).

The other bills were: (1) to establish a "legislative council," A.B. 994 and S.B. 872; (2) to
establish a "legislative reference and counsel bureau," S.B. 951; and (3) to establish a legisla-
tive reference bureau in the State Library, A.B. 1687, A.B. 1930 and S.B. 1490.

86 See CAaORIA BLUm Boox 521 (1915). During the period 1914 to 1917 the Legislative
Counsel Board consisted of three Assembly members (one representing the Governor) and two
senators.

87 Cal. Stats. 1915, c.41, added the duty of drafting initiative measures at the request of
25 electors. Cal. Stats. 1917, c.727, abolished the "legislative counsel board" and gave the power
of appointment to the Governor. The latter statute also restated the interim duties of the office
and emphasized the work of statutory revision.
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September, 1920, three different men served as legislative counsels for the
sessions of 1921, 1923 and 1925: George B. Bush of Riverside, John A.
McGilvray of Sacramento and Thomas M. Gannon of Sacramento.88 From
1917 on, the position was a pleasure appointment of the Governor, and
each Governor found it expedient to select his own legislative counsel. An
index of state laws called for by the legislature in 1917 and 1919 was finally
completed and published in 1921.s

Many of the resolutions and acts passed by the legislature between
1915 and 1925 which called for work in the field of statutory revision were
directed to the Legislative Counsel. They called for a study and report con-
cerning the statutes in such diverse fields as those concerning highway
laws, insurance laws, general corporation laws, municipal corporation laws,
school laws, and special assessment district laws. Several attempts were
made to secure a study by the Legislative Counsel of the systems used in
other juridictions for the compilation and codification of statute law. 0 No
provision was made for augmenting the Legislative Counsel's very small
staff in connection with any of these projects, however. With one exception,
therefore, the record of those sessions does not show that the requested
reports were submitted, and when the 1925 legislature decided to under-
take a revision of the statutes governing criminal procedure, it created a
commission for that purpose.0 ' In 1926 Legislative Counsel Thomas M.
Gannon completed the supplement to the 1921 state index which was called
for by Chapter 208 of the Statutes of 1925, and during that biennium he

88 The terms of office were: Will, May 18, 1914 to September 20, 1920; Bush, September 20,
1920 to January 9, 1923; McGilvray, January 9, 1923 to July 2, 1923; Gannon, November 1,
1923 to January 4, 1927. CAmOiuomA BLUE BOOK 429 (1924).

8 0
INDEX TO THE LAWS Or CALiFoRNIA, 1288 pp (1921) by Legislative Counsel George B.

Gush. See Cal. Stats. 1917, Res. c.52, p.1941. This direction was repeated more emphatically
in 1919 by Cal. Stats. 1919, c.473. In addition to the index, this volume contains a statutory
record of amendments to the codes and general laws and the usual list of probable repeals by
implication. No attempt is made to list the "statutes in force" outside of the codes.

For the first time, the journals of the 1921 legislature indicate the assignment of extra
duties to the Legislative Counsel during the session. The LEGIsATI vE DIGEST, which summar-
izes bills introduced during the January part of the session, was first authorized by this legis-
lature. See AssEa. JoUrt. 245, 533, 2135, 2522 (1921) ; SEN. JouR. 237, 498, 1822, 2319 (1921).

0 A report on highway laws was requested by Chapter 12 of the Statutes of 1919, and the
Legislative Counsel's report is printed in SEN. JouR. 178-192 (1921). The ineffective requests
for a study and report upon a system for compilation and codification were made by Cal. Stats.
1921, Res. c.68, p.2200 and Cal. Stats. 1925, Res. c.65, p.1398.

01 Cal. Stats. 1925, c.346. This act appropriated $10,000 for the purpose of making the
desired study. The absence of an appropriation undoubtedly explains the failure of the Legis-
lative Counsel to undertake some of the earlier projects assigned to him. Note that the 1921
index was completed only after the legislative made a special appropriation of $6,000 for that
purpose. Appropriations for the Legislative Counsel's office ran consistently at about $20,000
to $25,000 per biennium from 1913 to 1927, except for a few extra appropriations for special
projects such as the index.
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also served as a member of the 1925 Commission for the Reform of Crimi-
nal Procedure.1

2

On January 4, 1927, a new Legislative Counsel assumed office upon
appointment by incoming Governor C. C. Young. He was Fred B. Wood,
now an Associate Justice of the District Court of Appeal in San Francisco,
and his incumbency was destined to last from 1927 to 1950, thus providing
for stability and a consistency of purpose in this field which had been sadly
lacking." The 1927 legislature received the report of the special commis-
sion on criminal procedure, and enacted most of its recommendations into
law.", That session also enacted several measures destined to inaugurate
the program for the revision and codification of California's statute law
which has continued to the present time. One was the statute creating a
special commission to codify the laws relating to the public schools, another
was a statute providing for the creation of a Commission on Uniform State
Laws, and the third was a resolution directing the Legislative Counsel to
investigate the relative merits of codification, compilation, and revision of
the statute law, as shown by the experience of other states and jurisdic-
tions.' 5 Two other events took place at this time also which foreshadowed
future practices: one, the first publication of an opinion by the Legislative
Counsel as part of the proceedings of the legislature; and the other, an
increased staffing of the office, well ahead of the 1929 session, in order to
provide an advance bill-drafting service for the legislature."

E

THE CALIFORNIA CODE COMMISSION (1929-1953)

The 1929 session opened under conditions which were extremely favor-
able from the point of view of statutory reform. Governor Young, who had
previously indicated his interest in improving the operation of the legisla-
tive branch, commented in his message on the augmented services avail-

9 2 
SUPPa.MMNT TO THE Iz Ex or THE LAWS OF CALI ORNIA (1921-1925) 136 pp. (1926) by

Legislative Counsel Thomas M. Gannon.
9 3 judge Wood had served as a deputy under Legislative Counsels Will and Bush during

the period from 1914 to 1922.
94 Cf. 1927 Session, S.B. 361-418, which became Cal. Stats. 1927, c.407, 600-621, 628-634,

675-680, 733-739, 768 and 854.
This was also the period which saw the creation of an integrated bar in California and

the creation of a judicial Council. See Cal. Stats. 1927, c.34 and CAL. CoNsT. Art. VI, § la
(adopted Nov. 2, 1926).

95 Cal. Stats. 1927, cs.400, 498 and Res. c.43, p.2296.
96 See AssEm. JouR. 1801 (1927). Reliance on the Legislative Counsel's opinions in this

fashion has increased throughout the years. Cf. California Legislative Materials, 4 STAN. L. REv.
367, 371, 376 (1952).

See Governor Young's special message on advance drafting and printing of bills in SEN.
JouR. 14 (1928); AssEar. JouR. 19 (1928).
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able to the legislature through the Legislative Counsel's office.9 7 During the
interim period the Legislative Counsel, who was a member of the School
Code Commission under the statute, acted in the capacity of executive sec-
retary and his office did the drafting which resulted in the presentation of
the School Code to the 1929 legislature." The Legislative Counsel's report
on revision of California statute law was submitted to the legislature on
the last day of the January portion of the session. The report, which was
printed at length in the Assembly Journal, summarizes the procedures fol-
lowed in other states and outlines several possibilities for California. 9 On
the same day two other steps were taken to implement the revision pro-
gram. In the Assembly, Z. S. Leymel, who had authored the 1927 resolution
calling for the Legislative Counsel's report, introduced a concurrent resolu-
tion creating a special joint committee which was to report back to the
legislature on the problem following the constitutional recess. 0 In the
Senate, a bill was introduced by Senators Herbert C. Jones, George W.
Rochester and H. C. Nelson which provided for the creation of a California
Code Commission.1' 1 The commission, which was to consist of nine mem-

97 Supra note 96. The Governor again stressed the need for advance preparation of bills,
and his policy was incorporated into Chapter 67 of the Statutes of 1929 (now CAL. Gov. CODE
§ 9702). He also noted the work of the Legislative Counsel in connection with the proposed
School Code and the general revision of California statutes. See ASSEm. Jotm. 30 (1929). The
Governor made a similar laudatory comment to the press concerning the operation of the office
following adjournment for the constitutional recess (Sacramento Bee, Jan. 19, 1929).

98 Only $4,000 was appropriated for this work by Chapter 400 of the Statutes of 1927, and

much of the cost of the clerical services was absorbed by the Legislative Counsel and the Super-
intendent of Public Instruction. No formal report of the commission was filed, but the School
Code was enacted by Chapter 23 of the Statutes of 1929. This code, together with the 1929
amendments, was published separately from the 1929 statutes, thus following the 1872-73 prec-
edent. (See supra notes 35 and 44.)

99 Asszar. JouR. 327-335 (1929). While the report does not recommend a particular solu-
tion, favorable mention is made of the organization of the statutes into several subject matter
codes and it is noted that the proposed "school code" constitutes a step in that direction. Other
evidences of the need for such an arrangement are found in the field of corporation law and
laws relating to local districts. The report, while noting the requirements of CAL. PoL. CODE
§§ 249 and 250 (supra notes 60 and 82), does not find that the legislature has ever attempted
the incorporation of all the general statutes into the four 1872 codes. See, also, Wood, Revision
of the Statutes, 3 CALn. ST. B.J. 51 (1928).

100 Cal. Stats. 1929, Res. c.9, p.2 008. This resolution was introduced, passed in both houses

and chaptered on January 18, the last day of the January part of the 1929 session. No report
of the committee was found, but its chairman, Mr. Leymel, introduced Assembly Concurrent
Resolution No. 35 on April 19, 1929 (AssEs. JouR. (1783). This resolution would have pro-
vided a joint interim committee on the same subject to report to the 1931 session of the Legis-
lature. This concurrent resolution was never acted upon, possibly due to the creation of the
Code Commission or to Mr. Leymel's resignation from the Assembly on April 22, 1929 to accept
a local elective office in Fresno. See AssEma. JouR. 1795 (1929). See, also, Statutory Revision in
California, 3 CALIF. ST. B.J. 168 (1929).

1OThe bill was 1929 Session, S.B. 738, also introduced on January 18, and the authors
included the chairman and two members of the Senate Judiciary Committee. It became Chap-
ter 750 of the Statutes of 1929.
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bers appointed by the Governor, was directed to revise all the laws of the
state and to report back by December 15, 1930, giving its recommenda-
tions to the 1931 legislature. All other state agencies were directed to render
assistance to the commission, whose members were to receive expenses but
no compensation. An amendment was adopted in the Senate on April 5,
1929, which made the Legislative Counsel secretary of the commission and
directed him to pay all initial expenses of the commission out of the appro-
priation for the support of his office. Finally, the 1929 legislature created
a "home rule commission," which was authorized to employ the Legisla-
tive Counsel as its secretary, and directed that it report back to the next
session also.'0 2

The Code Commission organized in January, 1930. Thomas C. Ridg-
way of Los Angeles, the second president of the State Bar of California,
served as its chairman from that date until his death in 1938.103 He was
succeeded as chairman by another of the original appointees to the Com-
mission, Gerald C. Hagar of Oakland, also a president of the State Bar, who
served as chairman of the Commission until its work was complete in 1953.
Unlike many of its predecessors, the Code Commission left a full and com-
plete record of its activities which is available in many of our law libraries,
and no attempt will be made to detail that record in this article. 04 It is
desirable, however, to review some of the major problems confronted by
the Commission during its lengthy consideration of California's statute law.

1.

Classification of Statutes

It had been the hope of the 1870-74 Code Commission, and its suc-
cessors, that all of the statutory law could be incorporated ultimately into
the "logical system" which the Field Codes contemplated. As has been indi-
cated above, the various attempts at statutory revision which preceded the
work of the 1929 Code Commission assumed that this was the direction in
which statutory revision should proceed. 05 This hope had been proved
illusory, however, and the 1929 Code Commission made the following ob-
servation in its first report: 08

102 Cal. Stats. 1929, c.776.
103 Cf. Thomas Caldwell Ridgway: A Memorial, 13 CALT. ST. B.J. No. 9, p.1 (1938);

see also 4 CAaT. ST. B.J. 163 (1930).
'

0 4 The Commission filed reports at each biennial session of the Legislature and filed a final

report in September, 1953, which summarizes the entire project. These reports were printed,
except for the two mimeographed reports submitted to the 1937 and 1939 sessions.

A complete summary of the Code Commission's work is given in Palmer and Selvin,
Development of the Law in California, 1 WEsT's AwN. CA=oaNa CoNsinJTiox 44-64 (1954).

10 5 Supra notes 45, 48, 56, 61, 62.
106 CODE COmnossIoN REPORT TO THE LEGISLATURE 7, 19 (1930).
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The present Codes were adopted in 1872. They did not, however, even at
that time constitute a complete revision of the law. Since then no general
revision has even been attempted. The situation today, therefore, is that
there are four Codes and, in addition, about twenty-one thousand laws,
contained in fifty volumes, and no one knows what laws are in force and
what are not.

The California statutory law is in a deplorable condition. Familiarity
with it tends to blind practitioners to its defects, but law writers and pub-
lishers unite in considering it the worst statutory law in the country.

The Commission concluded that the statutes could not be put into the four
1872 Codes and that, if they could be, hopeless confusion would result.

Thus, the decision to abandon the "code system" as conceived by the earlier
commissions and to create a new one was unavoidable. The Commission
followed the lead of other states, such as New York, and adopted an alpha-

betical, subject-by-subject system of codes, which originally contemplated

thirty-three titles including the original Civil Code, Code of Civil Proce-

dure and Penal Code.0 7 The Commission considered the 1929 School Code

to be a persuasive step in the direction of subject-matter codes for Cali-
fornia. Pursuant to this decision, there was submitted to the 1931 legisla-

ture a draft of a Probate Code prepared by Perry Evans of San Francisco,

a member of the Code Commission. By the time of its second report to the
legislature, the Commission had settled upon twenty-five subjects which

were to be incorporated into the new code system, a decision which was
finally carried out by 1953 although some changes in allocation occurred

in connection with particular codes during that period." In this classifica-
tion only the Civil Code was thought by the Commission to be anomalous

but, despite the severe criticism directed at that code throughout the years,
it was felt that practical reasons dictated its retention."0

In recent years the Commission's plan of classification for California's

statutes has been carried out by the legislature gradually and without much

debate although particular problems have been difficult to resolve. One

by-product of the code system of classification has been the legislative prac-
tice of determining the jurisdiction of standing committees in accordance

with the code structure.' Because of this fact, primarily, a few of the

107 Id. 16-18; 5 CAIF. ST. BJ. 381, 286-391 (1930).
103 See CODE Com3aaIssIoN REPORT TO THE 1933 LEGIsLATURE 21-26 (1933). Each of the

succeeding reports contains a listing of the code subjects, as modified from time to time by the
Commission. During this period two codes not proposed by the Commission were enacted into

law: the Military Code (Cal. Stats. 1933, c.975) and the Banking Code (Cal. Stats. 1949,
cs.755, 1276, 1277). Both were incorporated into subsequent codifications offered by the Com-
mission.

109 CODE CoanfIssIoN REPORT TO THE 1931 LEGISLATURE 21 (1930). For criticism of the

Civil Code, see works cited supra note 45; cf. Van Alstyne, The California Civil Code, 1 WEST'S

ANN. Civ. CODE 1-43 (1954).
110 Cf. Standing Rules of the Senate, Rule 12 (SEN. JoUR. 9-11, Mar. 1, 1954).
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Commission's decisions on allocation of statutes provoked substantial dis-
putes which, upon occasion, delayed the codification of a particular area of
statute law for a session or two." With the completion of the Code Com-
mission's program in 1953, the responsibility for maintaining the code clas-
sification and for recommending the codification of each statute not allo-
cated to a code as part of its enactment was assigned to the Legislative
Counsel. In performing this assignment, needed codifications are reported
to the legislature biennially so that a continuous system for keeping the
code system in shape is available to the legislature. These reports are filed
at the budget sessions of the legislature, in even-numbered years, thus per-
mitting the interim committees of the legislature to consider the issues
involved prior to the convening of the general sessions in odd-numbered
years."'

2.

Disposition of Uncodified Statutes

The dilemma arising from the fact that prior commissions had not been
able to make any effective disposition of the statutes which antedated their
work was clearly appreciated by the members of the 1929 Code Commis-
sion. As they pointed out, no one could tell (in the absence of a court de-
cision upon the specific point) what statutes, outside the codes, were in
effect despite the existence of the codes."3 The Commission determined,
therefore, that a page-by-page examination of each of the volumes of ses-
sion laws was essential to a complete and effective job of codification. This
examination produced an accurate, tabular check list of all California stat-
utes, whether in the 1872 codes or not. The legislature authorized the pub-
lication of this Statutory Record in 1931 and, as continuously supplemented
to date, it has furnished the basic foundation upon which California's codes
have been built."4 The existence of the Statutory Record permitted the

111 For example, such a decision was whether to allocate the Unemployment Insurance Act
to the Labor Code, the Welfare and Institutions Code or the Revenue and Taxation Code. See
CoDE CoMinssIoN REPORTS TO THELEGIS.ATURE 9 (1947); 10, 11 (1949); 10 (1950); 11 (1952).

On a different basis, substantial opposition was expressed, which was later withdrawn, to
including the law relating to both banks and building and loan associations within the frame-
work of a single Financial Code. Cf. CODE COMMSSION REPORTS TO Tn LEGISLATURE 11 (1949),
9(1950).

1 12 REPORT or LEGISLATVE COUNSEL ON LEGISLATION NECESSARY TO MAINTAIN THE CODES

(1954) ; see AssEm. JouR. 18, 81 (1954).
113 Supra notes 36, 38, 39, 65, 105.
' 14 LEGISLATVE COUNSEL-, STATUTORY RECORD, 851 pp. (1933), authorized by Cal. Stats.

1931, c.584. This work was supplemented by LEGISLAT COUNSEL, STATUTORY REcOa SUP-
PLEIENT, 539 pp. (1948), and by the cumulative table contained in Cal. Stats. 1953, pp. 4405-
4715. It will be supplemented in the session laws hereafter. See Ridgway, The Statutory Record:
A History of the California Law, 8 CAI=Y. ST. B.J. 190-191 (1933); and CODE CoamriSSiON
REPORTS TO THE LEGISLATuRE 14-15 (1930) ; 8, 17-18 (1933) ; 15-17 (1941) ; 24 (1949) ; CODE
CoM~nsSIoN FINAL REPORT TO Ta LEoISLATURf 9 (1953).
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Commission to prepare legislation which made specific disposition of the
statutes affected by its proposed codes. This course of action had been con-
templated, of course, by the earlier commissions but had proved impossible.
The passage of years and the constant increase in legislative output at each
session had aggravated the situation so that the problem in 1929 was one
of overwhelming proportions.

The actions of the legislature based upon recommendations of the Code
Commission are found in the session laws for each general legislative ses-
sion from 1931 to 1953.115

As each Commission code was enacted, it was accompanied by an ex-
tended list of repeals so that the specter of implied repeals was eliminated.
The session laws for each of the years when a Code Commission code or
part thereof was enacted contains two cross-reference tables, one indicat-
ing the origin of each of the new code sections and the other indicating the
disposition of the pre-existing statutes.- 6 Using the statute finders referred
to above, it would not be difficult for a lawyer to determine what became
of a particular portion of, for example, the Municipal Improvement Act of
1913. Without these aids that question might take some time to answer."

As the bulk of uncodified and unrepealed statutes diminished in num-
ber, it became apparent to the Code Commission that an irreducible core
of statutes would be left which could neither be repealed nor codified. For
example, many old special acts affected vested rights and some recent legis-
lation was very temporary in nature. Thus, the Commission regretfully
concluded that it could not accomplish its assigned task of codifying or
repealing all statutes in force, and it established certain categories of stat-

1'5No one anticipated that the program would take that length of time because the mag-
nitude of the task was not clearly understood. The Commission originally was directed to
report to the 1931 session, and its existence was specifically extended in 1931 and in 1933. Finally,
in 1935, the Commission's life was extended indefinitely and it was directed to report to each
general session of the legislature. See Cal. Stats. 1929, c.750; Cal. Stats. 1931, c.929; Cal. Stats.
1933, c.645; Cal. Stats. 1935, c.698.

One factor contributing to the length of the project arose from the decision to have the
staff work done in the office of the Legislative Counsel. Thus, it had to be worked into the
schedule of that office. The Commission made no attempt to push its work to early completion,
preferring to adopt a policy of regular reporting to each legislature.

116 Cf. Cal. Stats. 1953, pp. 4381-4390, giving the cross-references for the Unemployment

Insurance Code. A complete list of the cross-reference tables for all Code Commission Codes
is found in CooE ComaissioN FINAL REPORT TO THE LEOisLAuRE 17-19 (1953).

I17 Answer: the statutory record shows that it was repealed by Cal. Stats. 1953, c.192 and

the cross-reference table at Cal. Stats. 1953, pp.4379-4380 shows where each of its sections
and clauses were placed in the CAL. STRxas AND HiGHWAYS COD.

See Hagar, Helpful Statute Finders Prepared by Code Commission Simplify Research,
16 CALIF. ST. BJ. 325-327 (1941).

The rules by which all of the codes were drafted, except for the three 1872 codes, are pre-
served in REPORT OF TnE CODE Coz.=ssioN To THE Lr.ESLAiuR 25-37 (1949).
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utes as to which it would make no recommendations. 1" It made sure, how-
ever, that virtually all of the live statute law of California had been incor-
porated into the code system and recommended that a final, page-by-page
check be made of the session laws from 1849 to 1953 so that the 1955 legis-
lature could repeal all uncodified statutes which might have escaped needed
repeal during the course of the Commission's work. This assignment was
undertaken by the Legislative Counsel and the report based thereon was
submitted to the 1954 legislature for consideration in 1955."' Action on this
report in 1955 will eliminate all pre-existing legislation which might affect
the codes in any way and will leave unrepealed only those categories of
statute law which, in the opinion of the Code Commission, do not affect the
live statutory law of California.? ° Earlier code commissions had to make a
listing of the "statutes in force" outside of the codes, because of the amount
and substance of such legislation. Perhaps such a listing should be pub-
lished now, indicating what statutes have never been specifically repealed
even though such a list would involve only matters of very limited interest,
but this is a question of legislative policy upon which no prediction is pos-
sible at the present time. The California practitioner, despite this fact, has
a very high degree of protection in relying upon the codes of California as
a complete statement of our live statutory law.121

3.

Publication of the Codes

Early in its history the Code Commission decided that the experience
of such other states as Wisconsin demonstrated the desirability of a state-
published system of codes. The Commission cited the experience of other
states and concluded that, in this fashion, a good, inexpensive publication
of the statute law could be guaranteed. This recommendation was made in

118 See Cal. Stats. 1929, c.750 § 2, for Commission's original mandate. For list of categories

to be left unrepealed and uncodified, see CODE COm rassioN REPORTS TO THE LEOSLATURE 17-22
(1949) ; 8-9 (1952) ; FInAL CODE REPORT TO THE LEGISLATURE 7-9 (1953).

119 REPORT Or CODE COImnssoN TO THE LEGISLATURE 12-13 (1952); Fn;AL CODE COM-
mISSION REPORT TO THE LEGISLATURE 9 (1953) ; LEGISLATIvE COUNSEL, REPORT ON LEGISLATION

NECESSARY TO MAINTAIN THE CODES (1954), supra note 112.
120 Some of the unrepealed statute law, not yet reported to the legislature for action, in-

volves the question whether legislative action is warranted where the sole reason for repeal is
a matter of "clearing the record," e.g., the repeal of a statute whose effect has ceased by opera-
tion of its own provisions.

M2 Cj., for example, the problems involved in ascertaining the complete official text of

federal statute law, as described in PSiCE AND BraR, En-mcna LEGAL RESEARCH 20-29, 70-76
(1953). California's favorable situation is dependent upon two main factors: (1) the continu-
ous existence of a revision agency, and (2) the insistence that all revision be accomplished by
specific legislative action, rather than by prima fade compilations of statute law.
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the Commission's first report and repeated thereafter.'- Chapter 46 of the
Statutes of 1933 (now Government Code, Section 9762) directed the Legis-
lative Counsel to prepare, and the State Printer to print, all new and revised
codes enacted by the legislature, but this required merely the inclusion of
the whole codification at a single place in the session laws of the particular
year.las Since then, the State Printer has periodically published an inex-
pensive edition of certain of the codes following each session of the legisla-
ture, but no attempt has been made to provide a state publication of the
entire set of codes.

This pattern is consistent with California's prior experience. The only
state publication of the 1872 codes attempted was the.one which followed
immediately after the session which enacted them, and private publications
were relied upon continuously thereafter.' California has never conferred
official status on any publication of its codes, except that the official pub-
lication of the session laws is authorized by Government Code, Sections
9763 through 9768. The Code Commission was understandably concerned
lest its several codes remain buried in the session laws, but Deering's Cali-
fornia Codes, published by the Bancroft, Whitney Company of San Fran-
cisco, have made available to the California lawyer a complete, annotated
set of codes containing the entire body of statute law recommended by the
Commission. A similar service was recently announced by West Publishing
Company, of St. Paul, Minnesota.

The Code Commission was also anxious to insure a complete index to
the California code system, and its reports recommend the state publica-
tion of such an index. 5 This has not been attempted, and no comprehen-
sive state-published index is available for the years since the Code Com-
mission commenced its work. 261 The private publications referred to above,
however, contain such an index. There has also been available for this pur-
pose, biennially since 1935, the Larmac Index to California Laws, pub-
lished by the Recorder Printing and Publishing Company of San Francisco.

122 REPORTS Or THE CODE COaSSION To Tim LEGISLATURE 9-10 (1930) ; 13-14 (1933) ;
18-19 (1935); 20 (1937, mimeographed); and FncAL. REPORT 14 (1953). Legislation to imple-
ment the Commission's recommendation was offered several times in the legislature, but with-
out success. Chapter 116 of Resolutions, Statutes of 1939, which purports to require state-
published codes, was apparently ineffective.

123 See, Cal. Stats. 1953, c,308, codifying the Unemployment Insurance Act. Upon occasion
this practice has caused some confusion to attorneys since the later chapters affecting such a
code will not appear at length (see Cal. Stats. 1953, cs.309-313).

24 Parma and Armstrong, The Codes and Statutes of California: A Bibliography, 22 LAw
Lm.J. 41, 42 (1929).

12Z CODE Coanussioar REPORTS TO TnE LEGISLATURE 13 (1933) ; 18-19 (1935) ; 15 (1941);

12 (1952); and FINAL REPORT 14 (1953).
126 The various state indices, referred to in notes 78 and 89 supra were brought down to

date in 1932 by the Legislative Counsel and the supplementary entries were published in LEGIS-
LATIvE COUNSEL, STATUTORY REcORD (1933).
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4.

Limitations on the Commission's Work

The experience of the various revision commissions which preceded the
1929 Code Commission highlighted hazards in addition to those already
described. Not the least of them was the question whether it was possible
to present an entire new code to the legislature without running onto the
"single subject" and "complete re-enactment" shoals upon which the 1901
revisions had foundered. Not since Lewis v. Dunne had it been thought
possible to present an entire revision as a single bill, at least where the 1872
codes were concerned, and the intervening revisions had been offered to the
legislature in the form of innumerable separate acts.1 This problem was
eased, of course, by the Code Commission's decision to repeal the Political
Code in its entirety and to leave the Civil Code, Code of Civil Procedure
and Penal Code substantially as they were. In addition, the Commission
contemplated a subject-by-subject codification of the law, creating a high
probability that the courts would use the subject matter selected by the
Commission as the single subject contemplated by the Constitution. Also,
no existing code was to be amended or revised, within the rule requiring
re-enactment, but entirely new acts were to be presented. These grounds
for distinguishing between the work of the 1929 Code Commission and
the work of its predecessors proved convincing to the Supreme Court of
California and Evans v. Superior Courtns replaced the Lewis case as the
controlling court decision respecting statutory revision in California.

The Code Commission, however, was not content with the leeway cre-
ated by the courts in dealing with the Probate Code. The potentially dan-
gerous constitutional challenge was always present and reasonable minds
could be expected to differ on how far it was possible to expand the limits
of the single subject rule. Therefore, the Commission proposed an amend-
ment to the Constitution which would have excepted the revisions proposed
by it or any other revision agency from the restrictions of Article IV, Sec-
tion 24 of the Constitution.'2 This attempt was unsuccessful, however,
despite repeated efforts by the Commission, and the entire codification of
California statute law has been accomplished with the hazards of the single
subject rule constantly in the background. Even the very substantial codi-

12T Supra notes 64-67. The legislative burden involved in considering many separate bills,

session after session, constituted a major practical obstacle to revision, particularly with the
all-inclusive program contemplated by the 1929 legislation creating the Code Commission.

128 215 Cal. 58, 8 P.2d 467 (1932). On this problem, see Evans, Comments on the Probate
Code of California, 19 CArzF. L. REv. 602 (1931), particularly the note at 602 concerning
constitutionality.

129 REPORTS OF THE CODE CO=mfiSSION TO T E LEGOISLATURE 12, 13, 29 (1933); 17, 24

(1935) ; F3 AL REPORT 13 (1953). Cf. the similar constitutional amendment which was narrowly
defeated at the polls in 1904, supra note 68.
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fication programs presented in 1951 and 1953, as part of the Commission's
final clean-up of the statutes, were divided into separate subject areas which
could be defended against attack on this ground. In the light of this policy,
as well as the somewhat more flexible attitude of the courts, the Commis-
sion's program has apparently successfully avoided the hazards which
proved so embarrassing to its predecessors.

Another minor difficulty which arose in the course of the codification
program resulted from the fact that the 1872 codes were enacted by the
legislature with section headings and marginal notations as part of the
statute. Since section headings constituted part of the legislature's action
in such cases, they were obviously available as an indication of legislative
intent.130 While some section headings were included in the Vehicle Code
and were enacted into law, the rest of the Commission's codifications were
not enacted with such headings although private publishers of the codes
invariably add them. This constitutes a real problem in statutory inter-
pretation for the practising attorney since the editorial section headings
certainly should not be taken as an indication of what the legislature in-
tended.' 31 This difficulty was of concern to the Commission, particularly
because it had eliminated section headings from its proposed codes. As a
solution, the Commission recommended the enactment of legislation de-
claring that no headings, whether of sections, articles, chapters or what-
ever, were to be taken as indicating legislative intent. This recommendation
was adopted by the legislature and added to each Code Commission codi-
fication, including the Vehicle Code.132

This brings us to a final, major problem inherited by the Code Com-
mission from its predecessors. As has been apparent from the events recited
above, none of the revision agencies which preceded the Code Commission
had any hesitation in revising the substance of the statutes, as well as their

13 0 The rule is stated in Kahrs v. County of LA., 28 CalApp.2d 46, 49, 82 P.2d 29, 31

(1938). Also see In re Halcomb, 21 Cal.2d 126, 130, 130 P.2d 384, 386 (1942); and 23 CAL. JUR.
772-773.

13 1 For a recent, unfortunate court decision which, in the opinion of the writer, cannot

be taken as stating the proper rule, see Stokes v. County Clerk, 122 Cal.App.2d 229, 234, 264
P.2d 959, 963 (1954), where an editorial arrangement by Bancroft-Whitney Company, adopted
long after the legislative action was complete, is used by the court in finding legislative intent.

132 CODE CoMMIssIoN REPORT TO THE LEGISLATURE 12 (1943). See CAL. VEa. CODE § 7;
similar provisions in each of the Code Commission's codes. See also Note, 33 CA=U'. L. REV.
155-159 (1945).

Thus, only the Civil Code, the Code of Civil Procedure and the Penal Code contain section
headings which can be used in ascertaining legislative intent. The publisher's practice in con-
nection with these 1872 codes is to show the editorial headings in brackets; see DEERING'S
PnNAL CODE xxiV (1949). However, attorneys are frequently deceived into using the non-
bracketed headings appearing in the other codes. Cf. 14 Os. CAL. ATTY. GEN. 220, 225 (1949)
using a chapter heading as evidence of legislative intent despite the provisions of CAL. Enuc.
CODE § 11, prohibiting just that.

19541



CALIFORNIA LAW REVIEW

form. Most of them frankly conceded that they were undertaking to ac-
complish both tasks in a single proposal. It was clear in 1929, however,
that the sheer bulk of the statutes which were to be revised precluded the
Commission from offering substantive changes together with its changes in
structure."3 Early in its history, therefore, the Code Commission adopted
the policy of offering to the legislature proposed codes in which it made no
substantive change in the statutes to be revised. This policy was basic to
the entire project and was faithfully followed throughout the Commission's
existence, with a few notable exceptions.

The proposals for revising the constitutional and statutory provisions
affecting the Commission's work, summarized above, were obviously at-
tempts to secure substantive' change. In addition, Commissioner Evans'
work on the Probate Code led the Commission to the conclusion that cer-
tain minor, non-controversial changes in substance could be accomplished
as part of codification. The 1929 statute under which the Commission com-
menced its work did not provide specifically for substantive recommenda-
tions, howeverand an amendment for that purpose was asked by the Com-
mission and given by the legislature in 1931.11' The problems involved in
this authority to propose substantive changes soon received a testing in the
arena of practical legislative procedure. The 1931 legislature provided for
a legislative committee to revise the California Vehicle Act, and the Code
Commission and its draftsmen assisted in the preparation of a Vehicle Code
which' was presented to the 1933 legislature. This code contained many
important changes in the substance of the laws which were codified, though
the policy changes were recommended by the legislative committee rather
than by the Commission. The legislature of 1933 founa this proposed code
difficult to handle, and the Senate directed the Code Commission to report
back to the Senate all of the substantive changes contained in the bill and
to delete the substantive changes from the bill proposing the codification. 85

33 This was made clear by Chairman Thomas Ridgway in one of his first public state-

ments of Commission policy. Ridgway, Code Revision and Statutory Consolidation, 4 CALIr.
ST. BJ. 171 (1930). This policy was continuously reaffirmed by the Commission and was heav-
ily relied upon by the legislature in enacting the great volume of Code Commission bills session
after session.

The courts have recognized and relied upon this policy also. Cf. cases cited in CODE Com-
ISSION FnArL REPOR To THs LEGISLATURE 8 (1953) ; So. Cal. Jockey Club v. Cal., etc., Racing

Bd., 36 Cal.2d 167, 173, 233 P.2d 1, 5 (1950); Sobey v. Molony, 40 Cal.App.2d 381, 104 P.2d
868 (1940).

184 R.EPORTS Or CODE COMMISSION ro T=E LEOisLATUR 10 (1930) ; 10 (1933). See Evans,
Comments on the Probate Code, 19 CAIFm. L. Rlv. 602, 603 (1931).

The authority to recommend changes in the substance of the statute law was conferred
by Cal. Stats. 1931, c.929. As is indicated in the 1933 report cited above and in Commissioner
Evans' article, the Commission was hopeful that non-controversial, quasi-substantive changes
could be made as part of the process of codification.

15 Cal. Stats. 1931, Res. c.87, p.3149, provided for the revision by legislative committee.
See CODE COrISSION REPORT TO TnE LEGISLATURE 11 (1933).
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The Commission did this, during the 1933 session, but the code was not
enacted. In preparation for the 1935 session the Commission drafted a codi-
fication of the vehicle laws without substantive change, and assisted inter-
ested groups in the preparation of separate measures by which the numer-
ous changes in substance could be offered separately following the accept-
ance of the codification by the 1935 legislature3 6 The Commission was
not responsible, of course, for the changes in substance attempted in the
proposed Vehicle Code of 1933, but its experience with that code undoubt-
edly laid the foundation for the policy which it adhered to in the codifica-
tion program. Consistently thereafter, any policy changes which were
offered by groups interested in particular codes were drafted in the form
of separate measures, so-called "trailer bills," which were not the Commis-
sion's responsibility and were not protected by its prestige in the legisla-
ture.ST Upon other occasions, particularly in the early years of the Com-
mission's history, some projects were undertaken in co-operation with other
agencies which led to substantive revisions in particular fields of the law.
This was particularly true in connection with that area of the law involving
civil procedure and evidence 3 8 The Code Commission, however, finally
accepted the formal revision of our statutes as its sole function and realized
that the accomplishment of this task constituted a tremendous assignment.
As its work reached completion, the Commission tried to lay the founda-
tion for continuing statutory revision and was largely responsible for the
1953 legislation turning over to a successor agency, the California Law
Revision Commission, the responsibility for revising the statutes of Cali-
fornia in matters of substance,"39

The bills involved were 1933 Session, A.B. 662-672 and 674. See SEN. JouR. 2986 (May 12,
1933), for resolution referring bills to the Code Commission. The Commission reported back
to the Senate on July 1, 1933, SEN. JoUR. 3266-3267 (July 19, 1933), but no further action was
taken in the Senate.

186 CODE ComussoN REPORT TO THE LErIsLATuRE 10 (1935). This report also announced

the Commission's "definite policy not to make substantive changes" as part of codification
(id. at 8).

137 Neither are they subject to the rule of interpretation applied to the Commission's bills,
i.e., that no change in substance is intended. Cf. DEEruqO's UNENPLOYMENT INSURANCE CODE

ANNOTATED § 302, as added by Cal. Stats. 1953, c.308 and amended by Cal. Stats. 1953, c.1764.
138 See CODE ComanssIoN's FINAL REPORT TO THE LEGIsLATuRE 12 (1953).
189 The groundwork for creating the new California Law Revision Commission was laid

through the Code Commission's 1949, 1951 and 1953 reports. See, also, Crotty, New Legisla-
tion-A Constructive Suggestion, 28 CAraT. ST. B.J. 42 (1953) ; 27 id. at 178 (1952) ; 28 id. at
270 (1953); ASSEMBLY INTmEa CoMTTEE ON JUDICIARY, REPORT OF SUBCOArsnrTE ON

UsnoaR AcTs AND CODE ComissloN, 7 pp. (1953); SENATE INTERIu JuDIcIARY COMITTEE,

SECOND PROGRESS REPORT 129-134 (1953).
CAL. Gov. CODE §§ 10300-10340, provide for the new commission and specify its duties.

The same act abolished the Code Commission and turned over its responsibilities in the field
of formal revision to the Legislative Counsel (see CAL. Gov. CODE § 10242).
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F

STATUTORY REVISION FOR THE FUTURE

The dichotomy between revision in form and revision in substance
which has been found necessary throughout the history of the Code Com-
mission will be continued into the future. The new California Law Revision
Commission has been organized pursuant to the 1953 legislation and has
selected the Stanford University School of Law as the site for its research
activities, much after the pattern set by its prototype, the New York Law
Revision Commission. In addition to its general responsibilities, two spe-
cific requests have been made of the Commission by the legislature, and
it will file its first report at the 1955 session of the legislature. 4' In the field
of substantive revision of the law, many agencies other than the new Law
Revision Commission will be at work throughout the coming years, as they
have been in the past, but the new Commission can be expected to play a
substantial role in the development of our statutes. Insofar as codification
without substantive change is required in the future, the Legislative Coun-
sel will undertake to report it to the legislature and its committees.

If any rule is to be deduced from California's one hundred years of
statutory revision, it is that change is the condition of our existence and
that a continuous modification of our statutes must be expected. The 1929
Code Commission has, with great difficulty, created the master plan upon
which this future development of our statutes can be based and its history,
as well as that of its predecessors, has taught us many a hard lesson. It is
to be hoped that some of those lessons have been preserved in this article
in such a way that the inevitable revisions of the future will be easier than
those of the past.

140 Stanton, The California Law Revision Commission, 29 CALIF. ST. B.J. 196-200 (1954).

The officers of the Commission are: Thomas E. Stanton, Jr. of San Francisco, Chairman; John
D. Babbage of Riverside, Vice-Chairman; and Professor John McDonough, Jr. of Stanford,
Executive Secretary. Cal. Stats. 1953, c.1682, requests the Commission to revise the Education
Code and Cal. Stats. 1954 (1st Extra. Session), Res. c.22, requests a revision of the summary
probate provisions of the Probate Code.
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