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Comment

OUTDOOR ADVERTISING CONTROL ALONG THE
INTERSTATE HIGHWAY SYSTEM

Section 131 of the Federal-Aid Highway Act of 1958 represents the first
successful attempt to regulate roadside advertising in the United States on a
national level. Applicable only to the new, controlled access Interstate and
Defense Highway System,? the act offers financial incentive to states which
choose to regulate outdoor advertising in accordance with prescribed standards.
The final regulatory scheme is the denouement of conflicting economic, social,
and legal arguments presented to Congress by such disparate groups as roadside
business associations, garden clubs, trade union councils, and nurserymen’s asso-
ciations. Roughly, these organizations can be divided into those with a financial
interest in outdoor advertising and those with public spirited or a financial interest
in beautifying the nation’s highways. However, the legal rights that they usually
espoused were those of the abutting landowner and of the public highway
traveler. Against this background of political pressure and legal argument this
comment will consider: (1) the history of attempts to impose outdoor advertising
regulation on the Interstate System, (2) the provisions of section 131 and its sup-
plementing regulations, (3) the statutory requisites for state participation in the
program, (4) the scope of state power to regulate outdoor advertising, and
(5) the constitutional rights of the advertiser.?

I
ADVERTISING CONTROL AND THE INTERSTATE HIGHWAYS
The opening rounds

The first legislative approach to institution of federal regulation of outdoor
advertising in the history of our nation was introduced by Senator Richard
Neuberger in 1955 as an amendment to the Federal-Aid Highway Bill.* This
initial scheme relied on federal purchase of advertising rights on lands adjoining
the right-of-way acquired for the Interstate Highways.® The amendment was
deleted during debate on the bill largely due to the efforts of the late Senator
Walter George who, raising an issue that has continued to plague the proponents

172 Stat. 904 (1958), 23 US.C.A. § 171(a) (Supp.1958). The act is reproduced in appen-
dix A following. For legislative history see U.S. Cope Cone. & Ap. NEws, 85th Cong., 2d Sess. 729
(1958). For the English experience see, SHELDON, A HisTorY OF POSTER ADVERTISING (1937).

2The act is not applicable to the federal-aid primary or secondary systems. For a short
discussion of the federal-aid highway system in general see Martin, Proposed Federal Highway
Legislation in 1955, 44 Geo. L.J. 221, 224 (1956).

3The authors would like to express appreciation to the following persons, who, among
others, were particularly kind and helpful in providing information for our use: Mr, Hans Linde,
Legislative Assistant to Senator Neuberger, Mr. Ross D. Netherton, Associate Director Highway
and Legislative Department of the American Autonobile Association, and Mr, Francis Tap-
pann, Legislative Assistant to Senator Kuchel. The authors, of course, are fully responsible for
all statements and opinions in this comment.

4 Hearings on S. 963, S. 3041, S. 3218 Before a Subcommitiee of the Senate Committee on
Public Works, 85th Cong., 2d Sess. 30 (1958) (hereinafter cited as 1958 Hearings).

5 S. Rep. No. 1407, 85th Cong., 2d Sess. 32 (1958).
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of roadside control, protested against “federal control of matters . . . within
the jurisdiction of the states.”®

In 1957 two bills designed to regulate outdoor advertising along the Inter-
state Highway System were submitted to Congress. Senator Neuberger again
sponsored legislation designed to allow purchase of advertising rights, this time
by the states, but allowing them use of federal funds to pay 90% of the cost.?
Also proposed was an administration measure whose salient feature would have
penalized states not conforming to specified advertising control standards by
reducing the federal share of highway expenditures from 90 to 85 percent.®
After extensive hearings, the Public Roads Subcommittee of the Committee on
Public Works approved an amended Neuberger bill; however, the measure was
killed in the full committee by a 7-6 vote.

Regrouping and success

A plethora of advertising control bills descended on Congress in 1958. The
concept of incentive payments, rewarding states which complied with defined
national standards, was incorporated into Senator Neuberger’s bill, S. 963.°
Legislation sponsored by Senators Prescott Bush and Joseph Clark relied on
incentive payments, and also allowed use of a limited percentage of the federal
share of total highway cost to be used for purchase of advertising rights.®
Senator Thomas Kuchel of California, who had voted against the Neuberger
bill in 1957, at this juncture proposed his own bill, S. 3218, which provided
incentive payments but did not allow use of federal funds in the purchase of
advertising rights.’* During the conduct of the hearings, at the suggestion of
Senator Albert Gore,*2 Chairman of the Subcommittee on Public Roads, Senators
Neuberger and Kuchel composed the differences of their bills and presented
legislation relying on the declaration of a national policy in favor of controlling
roadside advertising, standards to gnide this control, promulgation of supple-
mentary regulations by the Secretary of Commerce, agreements between state
officials and the Secretary of Commerce specifying the actual scope of control,
and incentive payments for conforming states.!® After passage by the sub-
committee, this new bill was amended and passed in a 7-6 vote by the full
committee, and after further amendments and a bitter floor debate in the Senate,

6101 Cong. Rec. 5785 (Daily ed. May 23, 1955).

T Hearings on S. 963 Before a Subcommittee of the Senate Committee on Public Works,
85th Cong., 1st Sess. 1 (1957) (hereinafter cited as 1957 Hearings).

8Seeid. at 5.

01958 Hearings 2.

10 1d. at 3. The Hale Bill, H.R. 9657, 85th Cong., 2d Sess. (1958), was an identical measure
introduced in the House of Representatives.

111958 Hearings 4. Senator Kuchel’s previous opposition stemmed from his doubts con-
cerning the constitutionality of the proposed legislation. His proposal was intended to obviate
his own and other’s doubts by giving the states initiating power to participate in the programs
and to protect prior state and municipal zoning action.

12 1958 Hearings 43.

13 At this stage in the history of the bill there was no provision for allowing use of federal
funds in the purchase of advertising rights by the states. The bill reported out of comnmittee
to the Senate floor did, however, provide for Hniited federal participation to accomnphlish this

purpose.
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was finally approved in both houses and signed into law by President Eisenhower
on April 16, 195814

II
THE STATUTE, THE REGULATIONS AND THEIR IMPLICATIONS
Scheme of action

Section 131 places the responsibility for regulation in the hands of the indi-
vidual states, thereby maintaining a state-federal relationship common to all the
federal aid highway bills.!® Although decried by its opponents as a blatant
attempt by the federal government to occupy a traditional area of state respon-
sibility,® the neasure carefully relies on state action to accomplish its pur
poses.!” There will be no control of roadside advertising along the Interstate
System in a particular state unless that state chooses to comply with the standards
set by the statute and the regulations, Any decision on compliance with these
standards will require understanding of the statute and regulations, and the
purpose of this section of the comment is to detail these specifics in the context
of possible state action.

4 national policy

By force of section 131 it is now a national policy of the United States,!8 “that
the erection and maintenance of outdoor advertising displays, or devices within
six hundred and sixty feet of the edge of the right-of-way and visible from the
main traveled way of all portions of the Interstate System constructed upon
any part of right-of-way the entire width of which is acquired subsequent to
July 1, 1956, should be regulated, consistent with national standards . . . .”19

14 Letter from Dwight D. Eisenhower to Maj. Gen. U.S. Grant 3rd (ret.), Jan. 15, 1958,
in Cone. Q. WeexkLY REP. 100 (1958). For the President’s remarks in signing the bill see Linde,
Memorandum for roundtable discussion on “Civilizing the American Roedscape” at Yale Uni-
versity, May 1, 1958, in 104 Coxe. Rec. 7614 (daily ed. May 13, 1958).

15104 Conc. Rec. 4539 (daily ed. March 24, 1958); 104 Conc. Rec. 4663 (daily ed.
March 25, 1958). “Federal” highways are in fact built by the states which must comply with
federal standards in order to become ehigible for federal funds. Good precedents for this type of
legislation exist in the Dingell-Johnson Act (Fisheries), 64 Stat. 430 (1950), 16 U.S.C. § 777
(1952), and the Pitman-Robertson Act (Wildlife), 50 Stat. 917 (1937), 16 U.S.C. § 669 (1952).

168 104 Conc. REc. 4834 (daily ed. March 26, 1958).

17 Although it may be constitutionally feasible to enact direct federal control of billboards,
and such was in fact urged, 7958 Hearings 30, this course was not taken. 104 CoNc. Rec. 4847
(daily ed. March 26, 1958). Possible argunents to sustain direct federal control considering the
highways as instruments of interstate commerce, can be made under the commerce clause, 1957
Hearings 44, and the congressional power over national defense; 7d. at 345.

18 The introductory language of § 131 states that the object of the bill is, “To promote the
safety, convenience, and enjoyment of publc travel and the free flow of interstate commmnerce
and to protect the public investment in the National System of Interstate and Defense High-
ways . .. .” 72 Stat. 904 (1958), 23 U.S.C.A. § 171a (Supp. 1958). By this language the legal
basis for federal legislation is set forth. In addition, this introduction sets an example which the
states might well follow in order to lay a firm basis for the exercise of their polce power in the
actual regulation of billboards. Thus the concept of public welfare is suggested by the phrase,
“safety, convenience, and enjoyment of public travel.” Public welfare as a basis for exercise of
state police power here reduces itself to considerations of aesthetics and safety, This coinment
will explore the possibilities of their use, see text at note 117 infra.

1972 Stat. 904 (1958), 23 U.S.C.A. § 171(a) (Supp. 1958). The final regulations promnul-
gated by the Secretary of Commerce under the authorization of § 131 are found at 23 Fed. Reg.
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This national policy is to be effectuated through a series of agreements between
state highway officials and the Secretary of Commerce. The terms of the agree-
ment are to be controlled by the standards specified in section 131 itself and by
regulations promulgated by the Secretary of Commerce. The purpose of the
policy is to regulate, not to prohibit advertising along the Interstate System,?®
and a study of the history of the bill shows the clear intent that standards be
adopted which are flexible enough to protect the legitimate right of roadside
service businesses to inform travelers of their existence while holding to a
minimum the interference with travelers’ enjoyment of scenic beauty occasioned
by display advertising.?* The ultimate usefuluess of the legislation must be
judged by its success in balancing these interests.

One provision of section 131, the so-called Cotton Amendment, appears to ham-
per effectuation of the national policy. This amendment limits the effect of the
incentive program to right-of-way, the entire width of which was acquired
subsequent to July 1, 1956.22 Present estimates are that from 25-35% of the
right-of-way acquired for the Interstate System will not qualify for incentive
participation under this provision.?® And it appears inevitable that the system
will incorporate random stretches of non-qualifying rights-of-way. If states act

8793 (1958), 23 C.F.R. § 20.1-20.10 (1958). The regulations define *sign” at § 20.2 (m), “visible”
at § 20.2(s), and “main-traveled-way” at § 20.2(j). The regulations are reproduced i appen-
dix B following.

Since prohibited signs are defined in § 20.2(m) in terms of the advertising message being
visible from the main-traveled way, guaere whether the effect of the statute is limited to regu-
Iating only signs the advertising message of which is visible to the interstate highway traveler,
thus allowing the erection of signs facing frontage roads the backs of which are visible to the
traveler. It is to be noted that “main-traveled way” does not melude frontage roads. Id. at
§ 20.2(j) - Such a construction of the statute would seem to defeat its obvious intent. The backs
of signs facing on frontage roads are clearly as objectionable from the standpoint of blocking
the view as are signs fronting on the main-traveled way. However, such a result is consistent
with a policy of only controlling advertising in relation to the Interstate System.

20 104 Conc. REc. 4645 (daily ed. March 25, 1958).

21104 Cone. REc. 4540 (daily ed. March 24, 1958).

22 This language gives rise to what will in all probability be the most significant factor
in minimizing the application of the statute. Named for its mentor Senator Norris Cotton of
New Hampshire, the Cotton Amendment was introduced on the Senate floor with the intention
of limiting the effect of the bill to those portions of the Interstate System that were newly
acquired in order to protect 2ll existing advertising along preseatly acquired right-of-way that
will be incorporated into the system. 104 Cong. REC. 4845, 4863 (daily ed. March 26, 1958).
It has been called by some a major breach i the regulatory scheme, 104 CoNG. Rec. 4863
(daily ed. March 26, 1958), and, moreover, it appears that for the most part its intent will not
be realized since in almost all cases where existing rights-of-way are being widened billboards
will in fact have to be removed.

The wide application which the Cotton Amendment will have may best be seen from the
manner in which the regulations expound its mandate. § 20.2(a) defines “acquired” to
include donation, dedication, purchase, condemnation, use, or otherwise, Furthermore under
§ 20.2(c) (1), “a portion shall be deemed so constructed if, within such portion, no line normal
or perpendicular to the centerline of the highway and extending to both edges of the right-of-
way will intersect any right-of-way acquired for right-of-way on or before July 1, 1956.”
However, the practical effect of this exemption may be lessened in that the other major excep-
tions to the bill’s effect, 7.e., areas zoned industrial or commercial by state law and areas travers-
ing incorporated municipalities not subject to state zoning laws, will often coincide with the
parts of the system acquired before July 1, 1956.

23 104 Cong. ReC. 4863 (daily ed. March 26, 1958).
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to control only the qualifying portions, a checkerboard pattern of advertising
will result. However, the standards set by section 131 and the regulations are mini-
mal. A state is free to enact more stringent regulations.?* Therefore, it seems desir-
able that states control, where possible, portions of the system necessary to obviate
this checkerboard effect. Although a state can not qualify an area acquired
prior to July 1, 1956 for incentive payments by thus controlling it, federal funds
can be made available for the acquisition of advertising rights.2

Standards for regulation

The general policy of the standards is to exclude brand-name advertising,
while making available to Interstate Highway travelers information concerning
off-highway facilities, particularly sleeping and eating accommodations, tourist
resorts, and automotive supply and repair services.2® Section 131 sets up four
roughly drawn categories of signs permissible within 660 feet of the edge of the
right-of-way, an area characterized by the regulations as “the protected area,”??
and leaves to the regulations the difficult task of drawing the fine lines of
definition 28

The first enumerated, and most obvious, class of sigus allowed within the
protected areas consists of “directional or other official signs or notices that are
required or authorized by law.”*® It appears to have been the intent of Congress
to include only traffic control and, possibly, mileage signs within this group.3°
The regulations limit Class (1) sigus to those actually erected and maintained
by public officials pursuant to state or federal law for the purpose of carrying
out an official duty.3* This specification avoids an mterpretation of “authorized”’

24 See 23 Fed. Reg. 8795 (1958), 23 CF.R. § 20.10 (1958).

25 Due to the Cotton Amendment a state is not entitled to an incentive bonus for control-
ling advertising on portions of the Interstate System acquired prior to July 1, 1958. 104 Cono.
Rec. 4863 (daily ed. March 26, 1958). A state is, however, entitled to its 90% federal share of
that portion of the cost of acquiring advertising rights which does not exceed 5% of the total
cost of the right-of-way for the project. This latter provision is found in subsection (e) of the
act and is considered applicable to lands otherwise exempted by the Cotton Amendment since
under this provision there is no requirement of an agreement between the state and the Secretary
of Commerce. Id. at 4867.

26 104 Cone. Rec. 7613 (daily ed. May 13, 1958).

27 The regulations define “protected areas” to mean, “all areas inside the boundaries of a
State which are adjacent to and within six hundred sixty feet of the edge of the right-of-way
of all controlled portions of the Interstate System within that State.” 23 Fed. Reg. 8794 (1958),
23 CF.R. §20.2(k) (1958).

2871t is to be noted that the regulations are to include only the four classes of signs per-
mitted by the statute and no signs advertising illegal activities. 72 Stat. 904 (1958), 23 U.S.CA.
§171(a) (Supp.1958). This restriction was added as a perfecting amendment on the Senate
floor at the insistence of Senator Joseph O'Mahoney wbo felt that without such a restriction
the statute might be taken as permitting the Secretary of Comnmerce to authorize additional
classes of signs and therefore be held unconstitutional as an excessively broad delegation of
authority. 104 Conc. Rec. 4875 (daily ed. March 26, 1958).

Quaere whether “illegal activities” can be broadened to include signs advertising illegal
products since such signs are generally designed to promote the sale or distribution of such
products and therefore relate to an activity? U.S. Bureavu or PusLic Roaps, Depr. oF CoM-
MERCE, SECTION-BY-SECTION ANALYSIS OF THE FEDERAL-A10 HIGEWAY AcT OF 1958 12 (1958).

29 72 Stat. 904 (1958), 23 US.C.A. § 171(2) (Supp. 1958).

30 104 Cone. Rec. 4539 (daily ed. March 24, 1958).

31 See 23 Fed. Reg. 8794 (1958), 23 C.F.R. § 20.5(a) (1958) ; 1958 Hearings 40.



1958] COMMENT 801

which might have allowed state designation of “official” but privately sponsored
signs®? to escape the limitations imposed on Class (3) and (4) signs.3?

The second category of permissible signs encompasses, “signs advertising
the sale or lease of property upon which they are located.””* This authorization
is one thought necessary in fairness to landowners,®® and it is wisely limited
by the regnlations to, “not more than one such sign . . . as to be visible to
traffic proceeding in any one direction . . . .8 Congressional debate clearly
indicates that Class (2) signs were to be Imited to signs dealing with the sale
or lease of the real property upon which they were located.3” The regulations
expand the intended scope of the class by including signs advertising activities
being conducted on the premises.3® It appears that Congress did not intend to
exclude signs which recited only the name of a roadside business establishment,3?
and the expansion of Class (2) may have been intended to accommodate these
“identifying” signs. However, the regnlations apply trade name advertising rules
which, due to their laxness, allow general advertising displays to be erected
under this category.#® It would appear to have been more consonant with Con-
gressional intent to have restricted Class (2) to signs advertising the sale or
lease of the real property upon which they are located and to signs identifying
the activity on, or near which, they are located.*

Before discussing Class (3) and (4) signs, it is necessary to consider the
provisions of the regulations establishing Information Rest Areas on the Inter-
state System.*? The inclusion of roadside rest areas in modern highway planning
is a widely accepted concept;*® however, the idea of utilizing these areas to

32 Where it was intended to allow a state to authorize by positive enactment the erection
of signs by private groups, the words, “pursuant to authorization in state law,” were used in
Class (4). 104 Conc. Rec. 4539 (daily ed. March 24, 1958). Where it was intended to allow,
subject to the standards to be promulgated by the Secretary, signs neither prohibited nor ex-
pressly authorized by state law, the words, “pursuant to authorization or permitted under state
law,” were used in Class (3). 104 Cownc. Rec. 4885 (daily ed. March 26, 1958). Thus use of the
words, “required or authorized by law,” in Class (1) must be taken to mean only official signs
erected by public officers or agencies under authority of state law. 104 Cone. Rec. 4539 (daily
ed. March 24, 1958).

33 An example of such a privately sponsored sign might be one erected by a municipality
to attract travelers, .., 32 Motels in Homeville. Obviously, if suclh were considered an “official”
sign the restrictions imposed by Class (3) and Class (4) would largely be rendered ineffective.

3472 Stat. 904 (1958), 23 U.S.C.A. § 171(a) (Supp. 1958).

856 104 ConG. REC. 4539 (daily ed. March 24, 1958).

3623 Fed. Reg. 8794 (1958), 23 CF.R. § 20.5(a) (1958).

87 104 CoNe. Rec. 4882 (daily ed. March 26, 1958).

88 23 Fed. Reg. 8794 (1958), 23 CFXR. §20.5(a) (1958). The regulations treat Class (2)
signs advertising activities located on or within fifty feet of the activity as a subcategory. As to
this subcategory there is no hmitation of size and no brand name restriction. See § 20.8(g),
20.5(b). Class (2) signs advertising activities and located more than 50 feet from that activity
are governed by the same size and brand name restrictions as are Class (3) and (4) signs, dis-
cussed starting at text at note 56 #ufra.

89 1958 Hearings 51.

40 See note 38 supra.

41 All Class (2) signs are further expressly regulated as to their construction and position-
ing by the general provisions of § 20.8.

4223 Fed. Reg. 8794 (1958), 23 CF.R. § 20.6 (1958).

48 The original authorization of roadside rest areas on federal highways dates back to
1940. 54 Stat. 870 (1940), 23 U.S.C. § 10(b) (1952).
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dispense traveler information was first accepted by the regulations.** These sites
will incorporate the usual facilities found in roadside rest areas, e.g., parking
area, picnic tables and benches, toilets, and water, with signboards featuring
advertising displays which fit within Class (3) and (4) classifications.®® The
plan envisions allowing businesses near the highway to inform travelers of their
location and facilities, while at the same time getting the driver off the high
speed highway while he looks for services and accommodations. Although the
schemne will require habit formation among travelers, it appears to have promise
as an effective compromise of the businessman’s need to reach the traveler and
the traveler’s need for information. It also provides a means of containing the
effect of Class (3)’s provisions allowing all businesses located within 12 miles
of the highway to advertise along the Interstate System.

Class (3) signs are defined in section 131 as, “signs erected or maintained pur-
suant to authorization or permitted under State law,*¢ and not inconsistent with
the national policy and standards of this section, advertising activities being
conducted within 12 miles of the point at which such signs are located.”4” The
scope of Class (3)4® was greatly enlarged in the committee debate,®® and this
expansion caused an overlap of Class (3) and (4) signs. The regulations, by
expanding the coverage of Class (2),° cause an overlap of all three categories.
That is, signs in the specific interest of the traveling public [Class (4)]% may
also be either signs advertising activities being conducted on the property on
which the signs are located [Class (2)], or signs advertising activities located
within twelve miles of such signs. It thus became necessary for the regulations

44 104 Cowe. Rec. 7614 (daily ed. May 13, 1958). The first suggestion of use of Informa~
tional Sites in conjunction with § 131 appears to have been made by Mr. Hans Linde, Legisla-
tive Assistant to Senator Neuberger in a speech given at Yale University. Linde, Memorandum
for Roundtable discussion on “Civilizing the American Roadscape,” May 1, 1958. See 104 Cono.
Rec. 7614 (daily ed. May 13, 1958).

45 The sites will be established in accordance with the regulations for the administration
of federal aid for highways. Their location and frequency shall be as determined in the agree-
ments between the Secretary of Commerce and the State Highway Department. The Class (3)
and (4) signs permitted at the sites must be placed on large panels the maximum size of which
cannot exceed thirteen feet in height and twenty-five feet in length, including border and trim
but excluding supports. The individual signs to be placed on the panels cannot exceed twelve
square feet in area, and each activity is permitted only one sign within the Informational site.
Moving signs and illumination by other than white light is not permitted. 23 Fed. Reg. 8794
(1958), 23 CF.R. § 20.6 (1958).

46 See note 32 supra.

47 72 Stat. 904 (1958), 23 U.S.C.A. § 171(a) (Supp. 1958).

48 23 Fed. Reg. 6679 (1958), 23 CF.R. §§ 20.6, 20.7 (1958). It is to be noted that the
regulations specify air miles and not highway miles as the mode of measurement.

49 The amalgamated bill sponsored by Senators Neuberger and Kuchel originally allowed
only signs advertising activities being conducted on the premises upon which the signs were
located. S. Rep. No. 1407, 85th Cong., 2d Sess. 48 (1958). This was changed in committee to,
“Signs not larger than 500 square inches advertising activities being conducted at a location
within 12 miles of the point at which signs are located.” Id. at 38. On the Senate floor after
graphic illustration of the difficulties attendant to reading a sign of such size, Senator Francis
Case, who had originally proposed the size limitation in committee, offered 2 modifying amend-
ment which eliminated the size restriction and at the same time added the language, “pursuant
to authorization or permitted under State law, and not inconsistent with the national policy and
standards of this section.” This addition was designed to put restrictions on brand name adver-
tising. 104 Conc. Rec. 4884 (daily ed. March 26, 1958).

50 See text at note 38 supra.

B1 See text at note 52 infra.
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to establish rules dealing with the specific categories and with the overlapped
portions of the categories. Before considering the results of their efforts in detail,
it is necessary to discuss the nature of Class (4) signs.

Class (4) signs are those “erected or inaintained pursuant to authorization
in State law and not inconsistent with the national policy and standards of this
section, and designed to give information in the specific interest of the traveling
public.”52 The original intent of this provision, which was not amended during
the floor debate, appears to have been to allow erection of generally phrased
informational notices similar to those used on the toll road systems found in
many eastern and mid-western states.%?

In order to determine the mileage and trade name advertising restrictions
applicable to a given sign it is necessary to classify it within one or more of
the permissible categories set by the statute and the regnlations. To facilitate
an attack on the problem of classification an attempt will be made to consider
the rnles made applicable to each category of signs.

1. Class (3) signs

Signs which qualify only under Class (3) are those which advertise activities
not in the specific interest of the traveling public but which are located within
twelve miles of the sign. If an informational site is located within twelve miles
of the activity being advertised, signs advertising the activity are restricted
to that site.%* If no site is available within the twelve mile radius, a sign may
be placed within the protected area, subject to general restrictions.®* When
Class (3) signs are restricted to Informational sites, all sites located within a
twelve mile radius of the activity may be utilized.%® Trade or brand names
may be placed on these signs, but not more conspiculously than the name of
the advertised activity.5?

2. Class (4) signs

Signs qualifying only under Class (4) are those carrying a message deemed
to be in the specific interest of the traveling public and located more than twelve
miles from the activity which they advertise. The only mileage restriction im-
posed on such a sign limits the erection of such signs within the protected area
to locations where an Informational site is not available within twelve miles.5®
If no desirable location more than twelve miles from a site can be found, then
Class (4) signs are restricted to Informational sites. Signs qualifying under
Class (4) only, may be located within more than one Informational site, and
there appears to be no restriction on the number of such signs, except that only

62 72 Stat, 904 (1958), 23 US.C.A. §171(a) (Supp.1958). The intent behind establishing
this class of signs was to give the states the widest possible latitude in developing themselves,
or in authorizing private agencies to develop, signs necessary in the interest of the traveling
public. 104 Cong. REc. 4539 (daily ed. March 24, 1958).

63 1957 Hearings 362. .

5423 Fed. Reg. 8795 (1958), 23 C.F.R. § 20.7(a) (1) (1958).

55 These restrictions relate to the number of signs which may be allowed per mile in advance
of interchanges, id, at § 20.7(b) ; to their size, id. at § 20.8(g) ; to their construction character-
istics, id. at § 20.8; and to their condition, id, at § 20.4.

68 Id. at § 20.6(b) (5).

5714, at § 20.5(b).

88 1d. at § 20.7(a) (2).
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one sign can be erected within any one site.’® When signs under this or any
other category are permitted within the protected area, only one sign visible
to traffic moving in any one direction on an Interstate Highway may be erected.%®
The brand or trade name restrictions applicable here concern themselves with
the type of trade name rather than the size of the lettering. Trade names char-
acterizing a place or identifying vehicle service, equipment, parts, accessories,
fuels, oils, or lubricants available at such a place are the only trade names
permitted.®!

3. Signs qualifying under both Class (3) and (4)

Signs of specific interest to the traveling public and located within twelve
miles of the activity being advertised are subject, at the advertiser’s election,
to the mileage restrictions of either Class (3) or (4).%2 Since the Class (4)
mileage restrictions are less stringent, the result of the regulations’ treatment
of this overlapped portion will be to allow more signs within the protected area.
However, this construction appears in harmony with Congressional intent to
permit any business whose activities are located within twelve miles of the high-
way to advertise somewhere along the highway and to accord greater deference
to those businesses which are most dependent upon travelers and which, accord-
ingly, are of most interest to travelers.%® The regulations also provide that signs
within this category, as with signs qualifying under Class (4), may be located
within more than one Informational site, with no apparent restrictions on the
number of sites which may be utilized.% The owner of an activity qualifying
under Class (3) and (4) is allowed, again at his election, to advertise under
the trade name restrictions applicable to either Class (3) or (4).%°

4. Signs qualifying under Class (2) and under Class (4)

A sign advertising an activity conducted on the property on which the sign
is located and whose message gives information in the specific interest of the
traveling public is obviously not affected by mileage restrictions. Restrictions
of trade name advertising are made to turn on both the sign’s distance from
the activity and whether it also qualifies under Class (4). Signs located within
fifty feet of the activity are not limited as to size or quality of message.®® Signs
located more than fifty feet from the activity are governed by the same size
and trade name restrictions as are Class (3) signs.%” But in either case, if the
sign also qualifies under Class (4), the advertiser can elect to be bound by the
restrictions applicable to Class (4).% The exact determination of which category
to use will turn on the particular situation of the advertiser.

59 1d. at § 20.6(b) (5).

60 7d. at § 20.7(b) (6).

6174d. at § 20.5(c).

827d. at § 20.7(a) (3).

63 See 104 Cone. REc, 4885 (daily ed. March 26, 1958).

64 23 Fed. Reg. 8794 (1958), 23 C.F.R. § 20.6(b) (5) (1958).
65 Id. at § 20.5(d).

86 14. at §§ 20.5(b), 20.8(g).

67 1bid.

68 71d. at § 20.5(d).
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5. The regulations and trade name restriction

One of the primary aims of section 131 is to diminish general advertising dis-
plays.%® That principle has been steadily diluted to the point of allowing signs
located within fifty feet of the activity which they are advertising to attain any
size and to utilize any style of trade naine advertising desired.?® It is apparent that
the weakening of these restrictions has been influenced by a desire to allow an
activity located near the highway to retain relatively unhampered use of its land.
However, this policy apparently ignores a strong argninent that the use of general
advertising near the highway is, in reality, an exploitation of a public invest-
ment.” The regnlations’ handling of brand or trade name advertising attempts
to compromise the conflicting interests that have been at issue throughout the
history of this piece of legislation, and except for the provisions just noted, they
appear to have taken the middle ground between the extremes. It may be men-
tioned again that these restrictions are minimal, and that states may enact more
stringent regulations if they choose. A possible, but extremely unlikely, method
of state control could involve state prohibition of all specific advertising within
the protected areas. Since allowance of all permissible classifications of signs is
predicated on a lack of state prohibition, total prohibition,™ though subject to
legal objections discussed below,’ is allowed under section 131. Considering the
legal objections and the strong economic pressures that will undoubtedly be
brought before state legislators, complete prohibition appears unlikely.

State-federal agreements

Subsection 131 (b) authorizes the Secretary of Commerce “to enter into
agreements with State highway departments . . . to carry out the national
policy . . . .”™ These agreements are to include provisions for regnlation of
advertising signs in conformity with the standards already considered. Since
few, if any, state highway officials presently have authority to enter such agree-
ments, state enabling legislation will be necessary.”™ These agreements are not

69 See 104 Cone. Rec. 4884 (daily ed. March 26, 1958).

70 23 Fed. Reg. 8794, 8795 (1958), 23 C.F.R. §§ 20.5(b), 20.8(g) (1958).

71 104 Cone. Rec. 4541 (daily ed. March 24, 1958).

72 See note 32 supra.

73 See text starting at note 119 infra.

74 72 Stat. 904 (1958), 23 U.S.C.A. § 171(a) (Supp. 1958).

75 The views of those opposing the legislation in committee, as specified in the committee
report, pointed out that state highway departments can have no authority to contract unless
it is given by the state legislature. Furthermore, it was stated that Congress has no power to
authorize the Secretary of Cominerce to contract in regard to the regulation of uses to which
private property may be put. Therefore, it was claimed, the act purports to authorize two
parties, neither of whom have legal authority, to contract in relation to the property rights of a
third party. S. Rep. No. 1407, 85th Cong., 2d Sess. 58 (1958). The answer to this, as is clear
from reading subsections (b) and (c) of the act, is that no such thing is attempted, but rather
that a state must authorize its highway department to contract. Moreover, the Secretary of
Commerce is in reality contracting in relation to federal obligations, while the state officials are
contracting in relation to state obligations, The control of private property is included within
the state obligations, and the state action is predicated on a valid exercise of its police power.

It is clear that the statute contemplates one agreement covering many projects. Though
supplemental agreements are recognized it is the original agreement that provides the key to
payment of the incentive. 104 Cong. Rec. 4651 (daily ed. March 25, 1958).
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limited to advertising control, and may include other provisions for making
highway travel more enjoyable.”

In order to accommodate those states which were considered as unable to,
and those states which do not wish to, regulate advertising within municipalities,
section 131 (b) provides that “upon application of the State,”"" the agreement
may exclude from application of the national standards segments of the Inter-
state System “which traverse either muicipally zoned land or land whose use
is clearly established as industrial or commercial by state law.” The intent of
this section is to ensure that a state will not be excluded from participation in
the program due to its inability to control municipally zoned land.”™ In deference
to problems raised by advertising control on land already zoned as industrial
or commercial by the state,” these areas are considered subject to exclusion.
However, no area which is withdrawn fromn application of the national standards
can be considered in computing the incentive payment.®® These exclusions are
made subject to the discretion of the Secretary of Comnmerce who is to be guided,
apparently, by the general policies of the statute.! There are no restrictions
placed on the quantum of state control by the provision, and states may control
advertising, if they so wish and are legally competent, for the entire length of
the Interstate System within their state. The scheme is one of accommodation,
not of compelling state legislation.

Incentives for compliance

As to the portions of the Interstate System subject under agreements to the
national standards, the federal share of the total cost of such portion will be
increased from 90% to 9014 %.82 These agreements must be entered into before

76 “among other things provisions for preservation of natural beauty, prevention of ero=-
sion, landscaping, reforestation, development of viewpoints for scenic attractions that are
accessible to the public without charge, and the erection of markers, signs, plaques, and the
development of areas in appreciation of sites of historical significance.” 72 Stat. 904 (1958),
23 U.S.C.A. § 1712 (Supp. 1958). It is to be noted, however, that except as provided by sub-
section (e) of the act (relating to the acquisition of advertising rights) federal funds may not
participate in roadside development and landscape preservation except as already provided for
by section 11 of the Federal Highway Act of 1940. 54 Stat. 870 (1940), 23 U.S.C. § 10h (1952).

77 The initiative for obtaining exclusion is thus placed in the hands of the state, and it
appears clear that Congress intended that the Secretary of Commerce will allow exclusion
of sections of the system when a state makes a good faith determination that it cannot or
should not regulate land within municipalities. See dehate at 104 Cong, Rec. 4646 (daily ed.
March 25, 1958) ; 104 Cong. Rec. 4868 (daily ed. March 26, 1958), Section 20.9 of the regu-
lations would appear when read literally to give the Secretary tremendous discretion in
deciding upon exclusion, but it is considered that these provisions must be read in the light
of the congressional debate noted above.

78 104 Cone. Rec. 1335 (daily ed. Feb. 3, 1958), 1958 Hearings 9.

79 The problems of retroactive zoning are considered in text at note 156 infra.

80 This is the amendinent sponsored on the Senate floor by Senator Case of South Dakota
who desired to make certain that areas not meeting the federal standards would be excluded
in computing the incentive payments. Senator Gore stated that this amendment only restated
a reasonable interpretation of the bill, but accepted it as a perfecting amendment. 104 Cong.
Rec. 4839, 4861, 4869 (daily ed. March 26, 1958).

81 See note 77 supra.

82 72 Stat. 904 (1958), 23 U.S.C.A. § 171(a) (Supp. 1958). It appears that the bonus may
be used by the states in any way they see fit. In all probability it will be used for roadside
development and beautification, or for defraying the cost of carrying the agreement into
effect since this part of the cost is excluded in computing the bonus, Ibid. The increased
federal share is payable only from monies appropriated and not from the highway trust fund
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July 1, 1961 in order to qualify projects of the system for incentive payments.3®
Therefore, state legislation must be promptly considered if highway officials are
to have time to reach a thoroughly satisfactory agreement with the Secretary
of Commerce. The amount of money any particular state will save by entering
an agreement is, due to the exclusions of the Cotton Amendment and of pre-
viously zoned areas, highly speculative.*

Federal participation in cost of acquiring advertising rights

The final provision of section 131 to be considered authorizes federal participa-
tion, on the 90-10 share basis,? in the cost of acquiring advertising rights along the
Interstate System. However, this participation is limited to such portions of the
cost which do not exceed 5% of the cost of the right-of-way of each project,’®
excluding the additional costs incurred in acquiring advertising rights. This offer
of participation is not limited to areas subject to state-federal agreements but can
be invoked “whenever a state acquires, by purchase or condemnation the right to
advertise or regulate advertising in an area adjacent to the Interstate System.”’8?

The combination of this offer of federal participation with the incentive
payments program, the national policy and standards concept, and the admin-
istrative regulation and agreement making program represents a packaging of
the major techniques of advertising control that were suggested to Congress.
Despite some deficiencies just considered, the statute and regulations appear
to afford a flexible and effective plan of achievement of their announced intention.

I
STATE LEGISLATION: DISCUSSION AND ANALYSIS

Perhaps the best way of determining what a state must do in order to comply
with the federal act and gain the incentive bonus is to consider existing state

as the sponsors of the act had originally intended. 104 Coneg. Rec. 4540 (daily ed. March 24,
1958). For an analysis on the subject of the highway trust fund see, U.S. Bureav or PusLic
Roaps, Dept. oF COMMERCE, SECTION BY SECTION ANALYSIS OF THE FEDERAL-A™ HIGEWAY
Act or 1958 16 (1958).

83 The projects eligible include those which have been completed and on which the federal
share has been paid before the agreement was entered into, or those completed before enact-
ment of the statute. See S. Rep. No. 1407, 85th Cong., 2d Sess. 39 (1958). It appears that
states which have already passed sufficient legislation will be eligible for the bonus since it
accrues as a result of signing the agreement with the Secretary of Comninerce and not merely
for regulating advertising alone. This should effectively meet the doubts as to the eligibility
of states with existing sufficient legislation that were raised in the separate views of the
committee report. Id. at 58.

8% See OHIO LEGISLATIVE SERVICE COMMISSION, PROBLEMS PERTAINING TO REGULATION
or OUTDOOR ADVERTISING ALONG THE INTERSTATE Hicaways 16 (1958). The provision for
incentives is effective notwithstanding section 2 of the Federal-Aid Highway Act of 1944,
added by ch. 626, 58 Stat. 838 (1944), which provides: “the Commissioner of Public Roads
shall not as a condition of approval of any project for federal aid hereunder, require any
state to acquire title to, or control of, any marginal land along the proposed highway in
addition to that reasonably necessary for road surfaces, median strips, gutters, ditches, and
side slopes and sufficient width to provide service roads for adjacent property to permit
safe access at controlled locations . . . .” For a criticism of the expansion of federal control
applicable to the present act see 1957 Hearings 211.

85 Id. at 255.

86 It is contemplated that though there will be a number of projects in each state there
will be only one agreement. 104 Conc. Rec. 4651 (daily ed. March 25, 1958).

87 104 Cone. Rec. 4867 (daily ed. March 26, 1958).
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legislation. Laws regulating billboards along the Interstate System have already
been enacted by Maryland,?® Ohio,®® Vermont,®® and Virginia.”* In addition, the
Rhode Island®? legislature considered but did not adopt a proposal for signboard
regulation. This latter attempt illustrates the danger of simple prohibition. The
Rhode Island bill merely declared it unlawful to erect and maintain a billboard
within 660 feet from the right-of-way line of the Interstate System within the
state. Enforcement was to be handled by imposing fines for violation. This
rather naive measure was obviously loaded with difficulties which no doubt ac-
counted for the legislature’s failure to enact the bill into law.

Existing state legislation

Of the existing state laws the Maryland and Virginia acts are clearly in-
adequate to meet the federal requirements. In Maryland the regulated area
extends only 600 feet from the edge of the right-of-way and in Virginia only
500 feet. The Virginia statute, like the Rhode Island proposal, prohibits signs
within the protected area, but it contains a long list of exceptions the most
objectionable of which allows businesses offering services to travelers and located
within 10 miles of the right-of-way to erect four signs within one mile of the
interchange serving their location. The Maryland act in spite of its present
inadequacy shows more imagination. It prohibits landowners within the 600 foot
limit from permitting the erection of billboards after the effective date of the act,
Billboard leases made prior to the effective date of the act are to become null
and void on June 1, 1961, unless they are to run longer than three years past
the effective date of the act. Then these leases are to be acquired by purchase
or condemnation. .

The Ohio and Vermont laws would appear to meet the requirements of the
federal act. The Ohio statute regulates the area within a distance of 660 feet
from the edge of the right-of-way, prohibiting the erection and maintenance
of billboards. Stated exceptions to this prohibition generally conform to those
in the federal act. Advertising devices maintained in violation of the law are
declared to be a public nuisance removable, after notice to the offending party,
by court order upon complaint of the director of public highways. Violations
are also punishable by fines. Finally the director of highways is given authority
to enter into agreements with the Secretary of Commerce and to accept any
allotment of funds made under the federal act. The Vermont statute controls
advertising to a distance of 750 feet from the Interstate right-of-way by means
of a direct prohibition of advertising displays, with exceptions generally con-
formable to those in the federal act. The Secretary of State may remove a non-
conforming sign upon failure of the offending party to comply with a removal
order. A further sanction of fine or imprisonment is also provided. The act does
not, however, authorize the state highway department to contract with the
Secretary of Commerce, and this may occasion some difficulty.

Regquirements of state action

The foregoing discussion of state legislative attempts illustrates that there
are many methods of complance with the federal act which California might

88 Laws oF MARYLAND, ch. 76, art. 89B § 231 (Supp. 1958).
89 Omxo Rev. CopE, § 5515.21 (Supp. 1958).

90 Vermont Laws, No. 275 (1957).

91 CopE oF VIRGINIA, § 33~298 (Supp. 1958).

92 Rhode Island January Session 1958, S. 493.
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choose. This comment does not attempt to suggest specific legislative measures,
but instead has been directed toward outlining the requirements of the act. The
second major consideration undertaken by this comment will center about legal
difficulties which any state, and in particular California, may encounter in
attempting compliance with the federal act. However, there should first be
considered some specific pitfalls which any legislative effort in California must
avoid. First, the agreement between the state highway department and the
Secretary of Commerce must be entered into before July 1, 1961. This calls
for early action by the legislature so that the time required for drawing up the
agreement will be available. The California state highway official in question
must be given authority to negotiate the agreement in behalf of the state.
Secondly, the California law must conform to the minimum requirements of
the federal statute and regulations thereunder. For instance the area to be
regulated must extend at least 660 feet from the edge of the right-of-way. It is
not necessary that a state duplicate exactly the standards of the federal act
and regulations, but it must not do less.®® Finally, the legislature may indicate
its views on the subject of Information Rest Areas, landscaping, areas subject
to municipal land use control, and areas zoned commercial or industrial by
state law.?* Alternatively, these matters may be left to the highway officials.
There are also the obvious considerations of choice of sanctions, e.g., will the
state rely on penalties, removal orders, or both? Also vitally important is the
exact manner of regulation—by outright prohibition, a system of licensing,?® or
otherwise. The state also must determine the method or methods of land use
control to be pursued in attaining its objective.

v

LAND USE CONTROL AND THE BILLBOARD

As noted previously the statute clearly places the responsibility for control
of outdoor advertising in the hands of the individual states. It was the intent
of the Committee on Public Works that participating states use whatever methods
they felt were appropriate so long as the standards of the statute and the regu-
lations of the Secretary of Commerce are met.®® Therefore it is necessary to
consider the methods of land use control available to the states and their
attendant advantages and disadvantages. Generally, the states in instituting
their regulatory program are free to use condemmation of advertising rights,
either prior or subsequent to acquisition of the right-of-way; zouing, which
may be either comprehensive or confined to the roadside; or commercial purchase,
either of the fee or of the advertising rights. In all probability many states will
find it both necessary and expedient to use a combination of these methods.

93 It is clear that the federal act only sets minimum standards, and that a state can impose
stricter control of roadside advertising if it wishes. 104 Cong. Rec. 4540 (daily ed. March 24,
1958).

94 For a discussion of the problems facing a state in attempting to comply with the federal
act see OFEIO LEGISLATIVE SERVICE CoMMISSION: PROBLEMS PERTAINING TO REGULATION OF
OUuTDOOR ADVERTISING ALONG THE INTERSTATE HicHwWAvs (1958).

95 In California the safeguards imposed on the licensing process by the administrative pro-
cedure act would appear to make that method more desirable. Car. Govt. Cope §§ 1150011529,

88 5, Rep, No. 1407, 85th Cong., 2d Sess., 49 (1958).
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Consideration of the condemnation device

The use by the states of the condemnation device is expressly approved by
subsection (e) of section 131, which provides for federal participation up to 5% of
the cost of acquiring right-of-way whenever the state acquires by purchase or
condemnation the right to advertise.®” Debate in Congress indicated that this
section only applies to acquiring easements and not to the acquisition of the
land in fee.?® This does not, however, preclude states wishing to condemn the
fee in order to control advertising from doing so.

The method of excess condemnation is available,

Excess condemnation is the practice of taking more property than physically necessary
for the creation of a public improvement and subsequently selling or leasing the
surplus. It provides an effective means of controlling the development of an area
immediately surrounding the public improvement since the condemner can sell or lease
subject to any restrictions which it deems desirable. Furthermore since compensation
which the condemner pays for the acquisition of the property is generally considerably
less than the value of the property after the creation of the improvement the profits
thus realized aid in defraying the cost of the improvement itself.99

Therefore, a state desiring to use this method is not financially precluded from
doing so merely because the federal reimbursement only goes to the cost of
acquiring the advertising right. The device may not practically be feasible, how-
ever, since severance damages will have to be considered, and furthermore the
state may not be able to resell all the land at a profit. The advantages of excess
condemnation are the obvious ones of providing good roadside development
and recoupment of part of the cost of acquiring the right-of-way. Still there
are disadvantages to use of excess condemnation. Large amounts of money
must be spent initially, and it results in removal of land from the tax rolls, at
least temporarily. Furthermore, courts using the narrow test of public use have
occasionally outlawed it as violating the requirement that the taking must be
for a public use.l®® However, within the last 15 years it appears that no state
court has so held.*®* The United States Supreme Court has ruled against use

9772 Stat. 904 (1958), 23 U.S.C.A. § 171(a) (Supp. 1958). If the entire width of the
right-of-way is acquired subsequent to July 1, 1956, then the state inay qualify for the
incentive bonus in addition to the provisions of subsection (e) of the act. 104 Coxnc, REC. 4865
(daily ed. March 26, 1958). If, however, the right-of-way lias been acquired prior to July 1,
1956, then, of course, only the provisions of subsection (e) are applicable.

98 104 Cong. REc. 4541 (daily ed. March 24, 1958); 104 Cowc. REcC. 4663 (daily ed.
March 25, 1958).

99 Comment, 58 Yare L.J. 599, 606 (1948). The California Constitution as well as the
constitutions of Mass., Mo., N.J., Ohio., Pa., R.1,, Va., and Wis., authorize excess condemnation,
In California the mmaximum possible limit that can be condemned using this method is 200
feet from the closest boundary of the public improvement. CAL. Consr. art. I, § 1414 (1928).
Therefore excess condemnation would not be available in California to meet the requirements
of the act unless by constitutional amendment its area of application were widened. Some
states are not so limited. The Ohio Constitution in article XVIII section 10 provides for
excess condemnation generally rather than prescribing definite limits.

100 I, re Opinion of the Justices, 204 Mass. 607, 91 N.E. 405 (1910) ; Pennsylvania Mut.
Life Ins. Co. v. City of Philadelphia, 242 Pa. 47, 88 Atl. 904 (1913); City of Richmond v.
Carneal, 129 Va. 388, 106 S.E. 403 (1921). A California court would not so hold since in
California the use need only be beneficial to the public; there is no requirement of a right of
use by the public. Redevelopment Agency v. Hayes, 122 Cal. App. 2d 777, 266 P.2d 105 (1954).

101 Comment, 58 Yare L.J. 599, (1948). The modern trend in defining “public use” is
well exemplified by Berman v. Parker, 348 U.S. 26 (1954).
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of excess condemnation where its sole purpose was to recoup expenses from the
increased value of the excess upon resale,’*2 but it would seem that condemnation
of road bordering lands for the protection of highway facilities could well be sus-
tained upon an adequate presentation of the facts.

To avoid the difficulties inherent in excess condemnation a state may instead
decide to condemn merely the advertising rights of land adjacent to the highway.
This alternative would seem to be the most practical if the right-of-way has
already been condemned, and will normally be the device pursued after an un-
successful attempt to purchase the rights. The main problem encountered here
is whether such rights are an interest entitled to compensation. Though not
free from doubt,'% it would seem that the highway abutter’s right of view is an
interest in land'®* in the nature of an easement appurtenant.’®> There is some
indication, however, that his compensable interest extends only to the destruc-
tion of his right to advertise activities being conducted on the premises, and
that he may not be entitled to compensation for loss of his right to lease display
advertising sites.10¢

Another problem that must be faced either in condemnation of the fee or
merely of the advertising rights is whether the taking of property for billboard
control purposes is a taking for a public use. In cases relating to direct prohi-
bition of billboards under the police power it is often held that prohibition
cannot be legally achieved without compensation.’®” However, this does not
mean that prohibition could necessarily be achieved wit% compensation. Indeed
serious doubts have been expressed as to whether this can be done,1%8 and cases
may be found holding that condemnation for the purpose of protecting the view
and appearance of a highway is not a taking for a public use.*?® However, the
law today appears to be that the public use Hmitation on eminent domain
requires only a purpose beneficial to the public and not a right of use in the
public1® There are numerous cases supporting condemnation for billboard
control purposes,’*! and in California it appears that the excess condemnation
provision of Article I, section 1414 of the California Constitution sanctions
by implication the taking of private property under eminent domain if it is
needed fo protect a parkway and to preserve its view, appearance, light, air,
and usefulness.'*® The state legislature normally declares in detail the types of

102 Cincinnati v. Vester, 281 U.S. 439 (1930).

103 104 Coxe. Rec. 4834 (daily ed. March 26, 1958).

1042 Niceors, EMaNeENT DoMamv §§ 6.2, 6.3 (1958) ; Comment, 17 Omro St. L.J. 116,
123 (1956).

105 2 Nicaors, EMNeNT DomaN § 5.72 (1958) ; Wilson, Billboards and the Right to Be
Seen From the Highway, 30 Geo. L.J. 723 (1942). It is clear, however, that a billboard
company maintaining signs on the land is a mere licensee and entitled to no compensation.
Ohio Valley Advertismg Corporation v. Linzell, .... Ohio St. ..., 152 N.E.2d 380 (Ohio 1957).

108 See text starting at note 152 infra.

107Varney & Green v. Williams, 155 Cal. 318, 100 Pac. 867 (1909). See 1 Nicmors,
EncvenT Donramy § 1.42[8] (1958).

108 1957 Hearings 116, 211, 383.

109 E g, Pennsylvania Mut. Life Ins. Co. v. City of Philadelphia, 242 Pa. 47, 88 Atl. 904
(1913).

110 Comnment, 58 Vare L.J. 599 (1948). But cf. Adams v. Housing Authority, 60 So. 2d
663 (Fla. 1952).

111 g g Commonwealth v. Boston Advertising Co., 188 Mass. 348, 74 N.E. 601 (1905) ;
Kansas City v. Liebi, 298 Mo. 569, 252 S.W. 404 (1923).

112 Redevelopment Agency v. Hayes, 122 Cal. App. 2d 777, 266 P.2d 105 (1954). See also
Rindge Co. v. County of Los Angeles, 262 U.S. 700 (1923), affirming, County of Los Angeles
v. Rindge Co., 53 Cal. App. 166, 200 Pac. 27 (1921).
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uses in behalf of which the power of eminent domain may be exercised,*'® and
although the legislative determination is not conclusive, the courts will exercise
a presumption in its favor.*'* Therefore it would appear that a California court
would uphold a specific statutory declaration that property may be taken to
protect the view and appearance of highways,*® and furthermore such a taking
would not appear to violate the due process clause of the 14th amendment.!10

Consideration of the zoning device

Zoning is exercise of police power.}” By valid exercise of this power the
state can, without compensation, restrict its citizens’ use of their land in order
to promote the goals of public health, safety, morals, and general welfare. The
principal concern of this portion of the comment is a consideration of when
exercise of police power will be held valid.

1. Zoning for aesthetics

Restriction of outdoor advertising by zoning legislation appears to be the
most effective and desirable method available to a state participating in the
program established by section 131.2*8 However, any attempts to utilize the state’s
zoning power to restrict billboards will surely be contested on the grounds that
the only purpose of such zoning would be satisfaction of aesthetic purposes,
and that fulfillment of such purposes alone does not justify use of the zoning
power.*1® This attack upon the constitutionality of state regulation of outdoor
advertising presents a serious consideration for legislatures contemplating par-
ticipation in the section 131 program. For, if aesthetic purposes are considered too
narrow a base to support legislation, other bases for zoning must be considered.
And if no valid grounds on which to predicate exercise of zoning power can be
determined, condemnation and purchase, of necessity, must be employed.

Upon consideration of authorities, it appears that the majority of states
allow aesthetics to be considered only as a factor supporting exercise of the

3 E.g., Car. CopE Crv. Proc. §§ 1238-1239.4.

114 Housing Authority v. Forbes, 51 Cal. App. 2d 1, 124 P.2d 194 (1942), Sce also Bcrman
v. Parker 348 U.S. 26 (1954).

115 Cf. Ellis v. Ohio Turnpike Commission, 162 Ohio St. 86, 120 N.E.2d 719 (1954).
(Condemnnation not permitted due to statutory vagueness.)

116 Cf., Rindge Co. v. County of Los Angeles, 262 U.S. 700 (1923), afirming, County of
Los Angeles v. Rindge Co., 53 Cal. App. 166, 200 Pac. 27 (1921).

1171 Rararopr, THE LAw oF ZoNING AND PraNNNG 23 (3d ed. 1956).

118 The advantages of zoning may be briefly summarized: (1) more flexibility in im-
posing and administering control, (2) less expensive in both initial and administrative stages,
(3) would require less administrative machinery, and (4) less promotive of wide-spread
litigation. For the views of one state’s legislative commission on the problein see OHIO STATE
LEGISLATIVE SERVICE CoMMISSION, PROBLEMS PERTAINING TO REGULATION OF OUTDOOR ADVER~
TISING ALONG THE INTERSTATE HicEwAYs (Information Bulletin No. 1958-2 20 (1958)).

119 Opponents of advertisimg control have consistently characterized regulatory measures
as “aesthetic zoning.” See, ¢.g., testimony of former Senator Scott Lucas, 1957 Hearings 204, 225.

The general statement that ordinances based solely on aesthetic reasons are invalid is
accepted as the majority view in 1 RatHROPF, THE LAW OF ZONING AND PLANNING 179 (3d ed.
1956). A wealth of legal literature has dissected the problem, see, e.g., Dukeminier, Zoning for
Aesthetic Objectives: A Reappraisal, 20 Law & ContEMP. PrOB. 218 (1955); Rodda, The
Accomplishment of Aesthetic Purposes Under the Police Power, 27 So. CAL, L. Rev. 149 (1954) ;
Levin, Highway Zoning and Roadside Protection in Wisconsin, Wis. L. Rev. 197 (1951);
Garner, The Massackusetts Billboard Decision, 49 Harv. L. Rev. 869 (1936) ; Profitt, Public
Aesthetics and the Billboard, 16 CorneLL L.Q. 151 (1931).
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police power—and not as a sole support. However, the trend of the cases is
toward recognizing aesthetics alone as a sufficient basis for exercise of police power.

The main constitutional objection to zoning measures predicated on aesthetics
has been founded in the due process clause of the 14th amendment. Restriction
of land use for aesthetic purposes has been considered a deprivation of property
without due process of law.220 1t is significant that as the judicial attitude toward
invocation of due process objections to state regulatory legislation has changed,
aethetics has become more acceptable as a basis for exercise of police power.!®
Thus, at the same time that the United States Supremie Court had established
a practical presumption against validity of state regulatory legislation,'®? the
state courts adopted the view that use of police power can only be based on
necessity and that achievement of aesthetic values was not such a necessity.!*
And as the Supreme Court softened the substantive impact of the 14th amendment
by shifting the burden of proving invalidity to those claiming unconstitutional-
ity,1?* the state courts began to broaden the scope of the traditional concept of
public welfare to encompass aesthetic aims, but only as long as other grounds for
exercise of police power were present.!? However, this pattern has not proven con-
sistent. For, although the Supreme Court now has adopted a strong presumption
of legislative validity of state regulatory legislation,'?® the state courts have not
fully followed this precedent when dealing with issues under state constitution due
process clauses.?” And while the Supreme Court has apparently recoguized aesthe-
thics as a basis for police power regulation,’®® only a few states have expressly
based decisions approving zoning regulations on recognition of aesthetic zoning.#

120 The general rule is that if a police power regulation goes too far, it will be recognized
as a taking of property for which compensation must be paid. Pennsylvania Coal Co. v. Mahon,
260 U.S. 393 (1922).

121 The historical development of judicial construction of due process is considered in
Corwin, THE CONSTITUTION OF THE UNITED STATES 971-980 (1953).

122 See, e.g., Lochiner v. New York, 198 U.S. 45, 56 (1904).

123 «Apsthetic considerations are a matter of luxury and indulgence rather than of necessity,
and it is necessity alone which justifies the exercise of the police power to take private property.”
Passaic v. Paterson Bill Posting Co., 72 N.J.L. 285, 62 Atl. 267, 268 (Sup. Ct. 1905).

124 See, e.g., Nebbia v. New York, 291 U.S. 502 (1934).

125 Tllustrative of this view are the remarks of Clief Judge Pound i Perlmutter v. Greene,
259 N.Y. 327, 182 N.E. 5 (1932), “Beauty may not be queen, but she is not an outcast beyond
the pale of protection or respect. She may at least shelter herself under the wing of safety,
morality, or decency.”

126 See, e.g., Olsen v. Nebraska, 313 U.S. 236 (1941).

127 California appears to reflect a view more in tune with case law prior to Nebbia v.
New York than with Olsen v. Nebraska. See State Board of Dry Cleaners v, Thrift-D-Lux
Cleaners, Inc., 40 Cal. 2d 436, 440, 254 P.2d 29, 31 (1953). For discussion of the general state
handling of substantive due process cases, see Hetherington, State Economic Regulation and
Substantive Due Process of Law, 53 Nw. UL, Rev. 13, 226 (1958) ; Paulsen, The Persistence
of Substantive Due Process in the States, 34 Mmn. L. Rev. 91 (1950); Note, 53 Corum. L.
Rxev. 827 (1953); 18 O=mxo St. L.J. 384 (1957).

128 Berman v. Parker, 348 U.S. 26 (1954), although concerned with exercise of the power
of eminent domain, 2 compensatory proceeding, discusses the police power’s public welfare
concept as inclusive of spiritual and aesthetic considerations. 348 U.S. at 33. See also Day-Brite
Lighting Inc. v. State of Missouri, 342 U.S. 421, 424 (1952).

From the language and spirit of these decisions it appears that the Supreme Court would
not interfere with a legislative determination to zone on solely aesthetic principles.

129 Some courts have expressly stated that valid zoning regulations may be based solely
on aesthetic consideration, Merritt v. Peters, 65 So. 2d 861 (Fla. 1951) ; Ware v. Wichita, 113
Kan, 153, 214 Pac. 99 (1923) ; City of New Orleans v. Pergament, 198 La. 851, § So. 2d 129
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This analysis is helpful in showing that much of the early restriction of aesthetics
in zoning can be attributed to a due process doctrine that has been discarded to
some extent in all jurisdictions. It should be noted along this line that most of the
cases which build up a numerical majority for “no aesthetic zoning” are rather
antique,’® and there is a strong possibility that inany of these courts would allow
legislative choice to control in cases arising today.'3!

California’s leading case on billboard control, Varney & Green v, Williams 182
although generally cited as precluding the use of aesthetics as a basis for exercise
of police power actually deals with a citywide prokibition of all billboards on other
than property being advertised. The inclusive nature of this “radical restriction”
has been pomted up in subsequent cases dealing with zonimg ordinances® and with
billboard regulation in residential areas.1®* The vintage of Varney & Green, as well
as the possibility of distinguishing it as dealing with prohibition rather than with
regulation, makes it a shaky precedent in a case arisimg today under a California
statute regulating billboards on Interstate Highways. However, considering that
no California case has been found specifically adopting aesthetics as a valid basis
for police power regulation and the California judicial attitude toward review of
police power legislation,'3® advertising control legislation in California appears
open to heavy attack if aesthetics must provide the only basis for enactment. This
comment will discuss three grounds for legislation which preclude the necessity of
predicating billboard control on a general approval of aesthetic zoning: (1) safety,

(1941) ; General Outdoor Advertising Co. v. Dep’t of Public Works, 289 Mass. 149, 193 N.E.
799 (1935) (considering the validity of a Massachusetts constitutional amendment delegating
authority to regulate outdoor advertising) ; Preferred Tires, Inc. v. Village of Hempstead,
173 Misc. 1017, 19 N.Y.S.2d 374 (Sup. Ct. 1940) (in conflict with Mid-State Advertising Corp,
v. Bond, 274 N.Y. 82, 8 N.E.2d 286 (1937)); Commonwealth v. Trimmer, 53 Dauph. 91,
34 Mun. 37 (Pa. Quar. Sess. 1942) (in conflict with Liggett’s Petition, 291 Pa. 109, 139 Atl. 619
(1927), but see, Walnut and Quince Street Corp. v. Mills, 303 Pa, 25, 154 Atl, 29 (1931));
Connor v. City of University Park, 142 S.W.2d 706 (Tex. Civ. App. 1940) (in conflict with
Spann v. City of Dallas, 111 Tex. 350 (1921)) ; State v. Wieland, 269 Wis, 262, 69 N.W.2d 217
(1955) ; Churchill and Tait v. Rafferty, 32 P.I. 580 (1915).

Many cases have found sufficient, if somewhat tenuous grounds for billboards regulation
in various aspects of public safety and morals, St. Louis Poster Advertising Co. v. St. Louis,
249 U.S. 269 (1919) (danger to pedestrians from billboards collapsing in heavy winds, provides
a place for conduct of immoral activities, allows collection of unsightly refuse); see also,
Cusack v. City of Chicago, 242 U.S. 526 (1917) ; St. Louis Gunning Advertising Co. v. St. Louis,
235 Mo. 99, 137 S.W. 929 (1911). For a discussion explaining these cases as an actual acceptance
of aesthetics as a basis for zoning, see Dukeminier, Zoning for Aesthetic Objectives, a Re-
appraisal, 20 Law & ConTEMP. ProB. 218 (1955).

130 Seg, e.g., Curran Co. v. Denver, 47 Colo, 221, 107 Pac. 261 (1910) ; Haller Sign Works
v. Physical Culture Training School, 249 Ill. 436, 94 N.E. 920 (1911).

131 An answer to the problem may be forthcoming in New York where, in connection with
the construction of the New York Thruway advertising controls were imposed on a 500 foot
strip adjacent to the length of the expressway. Public Authorities Law § 361(a) (Supp. 1958).

182 155 Cal. 318, 100 Pac. 867 (1909).

133 Miller v. Board of Public Works, 195 Cal. 477, 234 Pac. 381 (1925) ; Simpson v, Los
Angeles, 4 Cal. 2d 60, 47 P.2d 474 (1935).

134 People v. Norton, 108 Cal. App. 767, 288 Pac. 33 (1930). For a thorough discussion,
see Rodda, The Accomplishment of Aesthetic Purposes Under the Police Power, 27 So. CAL.
L. Rev. 149, 168 (1954) ; see also 21 Ops. Car. ATTy. GEN. 43 (1953).

135 7t might successfully be argued that cases like State Board of Dry Cleaners v. Thrift-
D-Lux Cleaners, Inc., 40 Cal. 2d 436, 254 P.2d 29 (1953), are limited to price and wage regula-
tory legislation and that the broad language of approval re zoning in Miller v. Board of Public
Works, 195 Cal. 477, 234 Pac. 381 (1925), more accurately reflects judicial attitude toward
legislative determination in zoning cases.
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(2) application of aesthetic zoning to commercial uses only, and (3) an analysis
of the scope of the landowner’s right to an easement of view from the highway.

2. Sefety

The handiest peg on which to hang state exercise of zoning power regarding
the Interstate System is promotion of safety on the highways. An impressive argu-
ment can be constructed to show that billboards placed in critical locations—par-
ticularly on curves!®®—distract the driver’s attention, obscure official warning and
direction signs, and present possible danger potentials in time of war.’3” However,
the argument can be countered by introduction of reports of some safety officials
and experts stating that billboards along the highway are not only not a safety
hazard, but, by virtue of their stimulative qualities, are promotive of driver
safety.138 Still, there is a dispute among safety experts,'®? and it appears that the
courts should give almost conclusive validity to the legislative choice between two
fairly debatable views.*4? If, upon consideration of the problem, the legislature
does find traffic safety a factor in regulating billboards, this basis for legislation
should be clearly and emphatically set out by any statute adopted.

3. Aesthetics in commercial zoning

The grounds usually given by courts for rejecting aesthetics as a permissible
basis for zoning are: (1) the inherent uncertainty of aesthetic preferences makes
aesthetic choice so uncertain as to be arbitrary, and, as such, does not warrant an
invasion of private rights under the gnise of the police power,'#! and (2) aesthetic
achievement is not clearly enough a furtherance of public welfare to allow taking
of land without compensation.*? It may well be anticipated that once aesthetics
is accepted as a legitimate goal of zoning, the courts will have lost the power to
protect landowners from imposition of someone else’s concept of attractiveness and
a large loophole will have been opened for the use of those who seek to establish
“restricted” neighborhoods.#® It is considered that many courts are moved by
these considerations to condemn aesthetic zoning as “arbitrary.” But analysis of

138 A curve location provides a most effective spot for billboard placement since the
oncoming driver’s line of vision is almost certain to encompass the advertising message. A
study by the Minnesota Department of Highways found, “The frequency of advertising signs
per mile on curves was nearly half again as great as that found on tangent sections. MINNESOTA
Rurar, TrRuck HIGEWAY ACCIDENT, AcCESs PomT AND ADVERTISING SiGN Stupy (Revised
1952), reprinted in 1957 Hearings 240.

137 The danger of fire and splinter hazard from billboards along a defense highway was
brought to the subcommittee’s attention by Rear Adm. Neill Phillips, 1957 Hearings 345.

138 See Lauer and McMonagle, Do Road Signs Affect Accidents? Traffic Quarterly, July
1955. See also, testimony of J. Carl McMonagle, 71957 Hearings 309. For statistical evidence
that billboards are not a safety hazard, see Planning and Traffic Division, Michigan State
Highway Department, Accident Experience in Relation to Road and Roadside Features (1952).

139 For statistical evidence that billboards are a safety hazard, see Minnesota Rural Trunk
Highway Accident, Access, and Advertising Sign Study (Revised 1952), reprinted in 1957 Hear-
ings 240.

140 Seeg, ¢.g., Williamson v. Lee Optical Co., 348 U.S. 483 (1955). The question in California
may be open to more doubt, see note 135 supra.

141 See Haller Sign Works v. Physical Culture Training School, 249 1. 436, 94 N.E.
920, 923 (1911).

142 See, e.g., General Outdoor Advertising Co. v. Indianapolis, 202 Ind. 85, 172 N.E. 309
(1930).

143 Exterior control by zoning has been accepted by a wholesale recognition of aesthetics
as a basis for police power action in State v. Wieland, 269 Wis. 262, 69 N.W.2d 217 (1955).
See also Lionshead Lake, Inc. v. Wayne Township, 10 N.J. 165, 89 A.2d 693 (1952) in which
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the advertising regulation problem may alleviate these fears, by placing billboards
in their actual context of “commercial uses.”

It appears clear that regulation of billboards is regulation of a commercial
use.#* It is believed that although aesthetics is still considered the motivating
factor, a limitation to purely commercial use zoning would relieve the courts of
their well-founded fears of giving too broad a scope to zoning based on aesthetics.
Also, there is indication that courts are more likely to honor a legislative deter-
mination excluding billboards when it is considered as one commercial use among
many. In Criterion Services Inc. v. City of East Cleveland, 5 considering the ex-
clusion of billboards on other than the business being advertised, an Ohio Court of
Appeals stated:

Outdoor Advertising is a business that is subject to classification as in all other com-
mercial enterprises.146

This opinion, and similar pronouncements dealing with the adoption by a city
of a comprehensive zoning plan,*” lose some force in the context of state zoning
of outdoor advertising along a strip of highway in unzoned, unincorporated areas.
Comprehensive zoning plans are generally accorded great judicial deference, par-
ticularly in contrast to strip or spot zoning.'4® However, these cases do constitute
recoguition of outdoor advertising as a commercial use, and they appear to support
any mnunicipal attempts to accommodate the Interstate System by regulating areas
adjacent to the highways, even though such land is zoned for commercial or indus-
trial uses. They also would appear to support control of billboards located on land
zoned for industrial or commercial uses by the state,14®

protection of property values is accepted as a proper objective for police power legislation.
For a suggestion that the general objectives of “aesthetic zoning” are in reality protection of
property values and for an approval of such legislation, see Sayre, desthetics and Property
Values: Does Zoning Promote the Public Welfare? 35 AB.A.J. 471 (1949). For a rejection
of maintenance of property values as a police power basis, see Elizabeth Lake Estates v. Water-
ford Township, 317 Mich. 359, 26 N.W.2d 788 (1947).

144 That the regulation of billboards immposes restraints on the owners of land is consonent
with any police power regulation of cominercial uses, Although opponents of outdoor adver-
tising control stress the rights of the landowner, the target of such legislation is the outdoor
advertising business. The landowner is involved, of course, and his rights require representation,
but his rights must be construed as capitalization on the fortuity of highway location if they
are to be seen in their proper perspective. Normally, a landowner can bencfit fromn the
proximity of public improvement and growth ; however, his right to capitalize on that improve-
ment may well demand less deference than his right to ordinary peaceful enjoyment of the
use of his lands.

In the leading case sustaining comprehensive land use plans, Euclid v. Ambler Realty Co.,
272 U.S. 365 (1926), the Court sustained a zoning ordinance which prohibited billboards
from four of the six use districts of the city. 272 U.S. at 380 (1926).

145838 N.E.2d 300 (Ohio App. 1949), appeal dismissed, 152 Ohio St. 416, 89 N.E.2d
475 (1949).

148 Id. at 303.

147 See, e.g., United Advertising Corp. v. Borough of Raritan, 11 N.J. 144, 93 A.2d 362
(1952) ; Murphy v. Town of Westport, 131 Conn, 292, 40 A.2d 177 (1944).

148 Although no statements have been found discussing the rationale for the different
handling of the aesthetic problem in exclusion from commercial areas cases, it is believed that
the distinction can be attributed to: (1) the realization that sustaining validity in this area
does not commit a court to total acceptance of aesthetics, and (2) the strong presumption of
validity accorded to legislative determination in comprehensive zoning, a preswnption perhaps
dictated by Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).

149 When land qualifies under the Cotton Amendinent, see note 22 supra, it can become
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4. Easements of view

The problem of billboard regulation has seldom been analyzed in terms of the
landowner’s legal rights in use of his land. Generally, the approaches used have
assumed the right of a landowner to erect, or to allow erection of, billboards on his
land and then considered the reasonableness of the proposed restriction of rights.
The extent of an abutting landowner’s right to an easement of reasonable view to
and from the highway has been considered by some writers as too slight to support
the licensing of advertising rights for uses unconnected with the land itself.150
Although California has recognized the right of an abutting landowner on a public
highway to a right of reasonable view to and from the highway,!5? the incidents
of this right liave never been thoroughly considered.

It may be argued that the only easement of view recognized as compensable by
California courts is the right to have signs advertising activities being conducted
on the property visible from the streets.!®® The question of compensability for
obstruction of view has seldom been considered ;52 however, cases involving com-

subject to the incentive payments if it meets promulgated standards. Regulation accomplished
by city rather than state zoning appears applicable to § 131’s provisions.

Thus, if a state has zoned property for commercial uses, aside from the question of retro-
activity discussed below, see text at note 156 supra, the state appears able to exclude billboards
on the basis of these cases. Although § 131 does not require such action, it is stressed again
that § 131 and the Regulations set up minimum standards only. If the property qualifies under
the Cotton Amendment, it will be subject to the incentive payment provisions,

150 The best exposition of this view is found in Wilson, Billboards end the Right to Be
Seen From the Highway, 30 Geo. L.J. 723 (1942). See also Perlmutter v. Greene, 259 N.VY,
327, 182 N.E, 5 (1932); Kelbro Inc. v. Myrick, 113 Vt. 64, 30 A.2d 527 (1943). But see
Murphy v. Town of Westport, 131 Conn. 292, 40 A.2d 177, 183 (1944).

The right of view is generally termed an easement. It may be questioned whether they
are true easements in the strictest sense, but they are generally recognized as at least rights in
the nature of appurtenant easements, the abutting property being the dominant and the high-
way the servient tenement. The argument expounded by Wilson and adopted in Kelbro Inc.
v. Myrick is that the servient tenement (the highway) can only be used for purposes connected
with the dominant tenement (the abutting land), and that such a right of use cannot be
assigned by the dominant owner to another person and so be made a right in gross or Hcensed
to anyone for use unconnected with the dominant tenement. This argument is refuted by
Murphy v. Town of Westport, 131 Conn. 292, 40 A.2d 177, 183 (1944), which considers the
right of visibility from the highway an easement appurtenant which attaches to the land and
which would pass with a lease of the land.

It should be noted that a “lease” of the right to advertise is more in the nature of a Lcense
than a lease. See Gaether v. Donnelly, 206 Mass. 260, 5 N.E.2d 419 (1936) ; Walton Harvey,
Ltd. v. Walker & Homfrays, Ltd. [1931] L.R. 1 Ch. 274, 277, 280. lL.e., such leases usually
provide that the “lessee” shall have the exclusive right to use the land for advertising and to
erect and maintain billboards on it, together with the right to go on the land for these purposes.
No other interest in land is conveyed. Therefore, if the analysis of an easement of view as an
easement appurtenant to a dominant tenement is accepted, the “leases” in these cases actually
attempt to give only the right to be seen from the public highway and the use of land is
incidental to that right. Under the view of most authorities, attempts to convey such rights
apart from the dominant tenement are ineffectual. 3 Trrrany, ReAL PropERTY § 761 (1939).

151 People v. Riccardi, 23 Cal. 2d 390, 144 P.2d 799 (1943) ; Williams v. Los Angeles Ry.,
150 Cal. 592, 595, 89 Pac. 330, 332 (1907).

152 Williams v. Los Angeles Ry., 150 Cal. 592, 595, 89 Pac. 330, 332 (1907), states a
restricted acknowledgment of an easement of view: “The right to have the street space kept
open so that signs or goods displayed in and upon the lot may be seen by the passerby, in
order that they may be attracted as customers to patronize the busiess carried on thereon.”
No case has been found which explicitly expands this definition.

153 The destruction of a right of view was considered compensible in People v. Ricciardi,
23 Cal. 2d 390, 144 P.2d 799 (1943), where highway construction cut off both the right of
dircct access and the view of a meat market. The ease is easily distinguishable from interference
with advertisements having no relation to activities conducted on the property.
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pensation for interference with a right of access aid in analysis of the problem of
regulation of any private right to be seen from the highway. Damages for inter-
ference with access to the public highways are limited to consideration of the inter-
ference with the landowner’s personal right of access, and not with interference
with the public’s access to the land.’®* On analogy, it would appear that there are
strong arguments that California does not recognize any compensable right of a
landowner to have the public view signs on his property, other than those adver-
tising activities conducted on the land. Therefore, it is arguable that police power
regulation is the appropriate device rather than a compensatory condemnation pro-
ceeding. Exercise of police power which does not interfere with a substantial right
leaves the landowner little ground on which to attack the regulation.

It should be noted that all of these cases, with one exception,'5® are concerned
with publically built obstructions on the highway interfering with view and not
with control of the landowner’s construction of billboards. However, the distinc-
tion does not appear fatal to the argument which goes to the quality of the land-
owner’s right to use his land in a manner allowing commercial advertisements to
be seen from the public highway.

S. Retroactivity of zoning

The Cotton Amendment to section 131 is designed to obviate problems of retro-
activity.2%® There are a number of states which appear bound to a rule requiring
the continuation of non-conforming uses as a condition to validity of a zoning
statute.15” However, it appears established in California,’%® and in other jurisdic-
tions,*®? that a zoning ordinance which provides for eventual liquidation of non-
conforming uses within a prescribed period commensurate with the investment
involved is valid. Therefore, California enabling legislation should provide for
amortization of any non-conforming billboards which are presently located within
the protected area.

Consideration of the commercial purckase device

An advertising control device that has been successfully used by some states
during construction of toll roads involves an outright purchase of advertising
rights. In acquiring land for the Ohio Turnpike, owners of parcels of land of which
a portion was taken for right-of-way were asked to covenant as to their remaining

164 See Rose v. State of California, 19 Cal. 2d 713, 737, 123 P.2d 505, 519 (1942): “The
damages suffered by plaintiffs is, as we have seen, the interference with their right of access:
The diversion of traffic is not a proper element to be considered in computing those damages
inasmuch as a landowner has no property right in the continuation or maintenance of the
flow of traffic past his property.”

This view was reaffirmed in People v. Ricciardi, 23 Cal. 2d 390, 401, 144 P.2d 799, 804
(1943), but that case, in effect, allowed damages for loss of public access by allowing damages
for loss of view by the public of the landowner’s business. See note 148 supra. For further
analysis, see 32 Carrr. L. Rev. 95 (1944).

165113 Vt. 64, 30 A.2d 527 (1943).

156 See note 22 supra.

157 See 2 RAaTEROPF, THE LAwW OF ZONING AND PraNnnmG 1 (3d ed. 1956).

158 Livingston Rock and Gravel Company v. County of Los Angeles, 43 Cal, 2d 121, 272
P.2d 4 (1954) ; County of San Diego v. McClurken, 37 Cal. 2d 683, 234 P.2d 972 (1951).

159 Standard Oil Co. v. Tallahassee, 183 F.2d 410 (Sth Cir. 1950) ; State ex rel Dema
Realty Co. v. McDonald, 168 La. 172, 121 So. 613 (1929). For a discussion of statutory pro=-
visions providing for amortization of existing nonconforming uses, see Levin, Highway Zoning
and Roadside Protection in Wisconsin, Wis. L. Rev. 197, 214 (1951). See also Note, 35 Va. L.
REv. 348 (1949).
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land against erection of any advertising devices not then in existence.?8° New York,
while purchasing land for the New York Thruway, also obtained the right to con-
trol advertising 500 feet from the right-of-way, when possible. This systemn, which
is necessarily limited by the amount of land owned by one selling for right-of-way
purposes, was supplemented by police power regulation of all land 500 feet from
the edge of the expressway.16!

The main disadvantages of this device lie in its inability to reach all the land
desired controlled and its cost.?82 On the other hand, it does give the landowner
some compensation for the loss of future income. It might be wise for enabling
legislation to allow the state highway officials to resort to this method if all other
techniques are inapplicable to a particular situation.1¢3

V.
THE RIGHT TO ADVERTISE

It appears settled that the constitutional guarantees of freedom of speech and
freedom of the press impose no restraint upon governmental regulation of purely
commercial advertising.®* The question of deprivation of equal protection of the
laws appears more cogent, particularly when manufacturing plants, junk yards,
and coal yards may continue to blight the view after the billboards are removed.
However, the usual judicial determination of this claim has been to classify out-
door advertising as a separate group of structures subject to governmnental regu-
lation on the basis of their own obnoxious qualities.® After the necessary assump-
tion of an evil in roadside blight, the courts will in all probability find reasonable
a classification regulating only billboards.1%® As ably expounded during the floor
fight by Senator Gore,!67 restriction of outdoor advertising is, rather than a dis-

160 The covenant provided that “heirs, administrators, executors, and assigns shall not
establish or maintain or permit on any of aforesaid remaining lands, any billboards, sign, notice,
poster, advertising device, or other display which is visible from the travelway of Ohio
Turnpike project No. 1 and which is not at the date hereof in existence.” 1957 Hearings 186.

It should be noted that a legislative attempt to allow condemnation of advertising rights
along the Ohio Turnpike was declared invalid for lack of proper standards in Ellis v. Ohio
Turnpike Comm., 162 Ohio St. 86, 120 N.E.2d 719 (1954).

161 Testimony of Bertram D. Tallamy, Federal Highway Admin’r., 1957 Hearings 379, 380.

182 Generally the costs of the program in New Vork were rather low. Mr. Tallamy testified
that buying agents pointed out to scllers that without the highway there was nothing worth
selling. Where there was a refusal to sell, New York decided not to attempt to condemn the
advertising rights, but rather used the police power regulation noted above. 1957 Hearings
379, 383.

163 In Cakifornia it seems clear that the gas tax revenues which make up the biggest part
of the state highway fund may be used to purchase or condemn advertising rights. Car. Consx.
art. XXVI, § 1 (1938) ; Car. Sts. & Hwys. Cope §§ 104(h), 104.3, 182. In other jurisdictions,
however, the matter is not free from doubt. Oxxo LEGISLATIVE SERVICE COMMISSION, PROBLEMS
PerTAINING TO REGULATION OF OUIDOOR ADVERTISING ALONG THE INTERSTATE HIGHWAYS 9
(1958).

164 Valentine v. Chrestensen, 316 U.S. 52 (1942).

165 See, e.g., the opinion of Justice Brennan when sitting on the New Jersey Supreme
Court in United Advertising Corp. v. Borough of Raritan, 11 N.J. 144, 147, 93 A.2d 362, 365
(1952).

168 One who is discriminated against cannot attack a statute because it does not go further;
and if what it commands of one it commands of all others in the same class, that person cannot
complain of matter which the statute does not cover. West Coast Hotel Co. v. Parrish, 300
U.S. 379, 400 (1937).

187 104 Cong. REC. 4670 (daily ed. March 25, 1958).
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criminatory practice against a single industry, only consistent with the restrictions
placed on all businesses by the decision to build a controlled access highway. In
reality the advertising industry is asking for a preferred position—not for recog-
nition of an inalienable right.

Granting the lack of objections on these grounds, it appears that there is a com-
mon sense distinction to be drawn among advertisers on the basis of necessity. A
motel or restaurant a few miles off the highway has a more equitable claim to a
privilege to accost the attention of a traveler than does a national brand name
advertiser. Whether or not the nearby motel owner has any constitutional right to
place a sign along the Interstate Higliway System, it was the clear intent of Con-
gress that the traveler be informed, in general terms, that services are available
nearby.'®® In this regard the regulations appear consistent with the statute. Still,
it appears to be conceded that any right to advertise must now come from the
legislature, and not from either the United States or California constitutions.

VI.
EXCLUSION OF “HOME RULE” MUNICIPALITIES

As previously noted the existence of jurisdictions where the municipal regula-
tion of land use is not subject to state control accounts for certain provisions of
section 131 in its final form. For instance, during the congressional debate it was
stated that the state government of California under its constitution can exercise
authority in the field of land use regulation only in the areas of the state which lie
outside incorporated municipalities, and thus could bind itself in the agreement
with the Secretary of Commerce only as to land lying outside these “home rule”
communities.’®® In order to accommodate this inability, section 131 provides that
the agreement may allow exclusion from the application of the national standards
segments of the system which traverse incorporated municipalities wherein the use
of real property is subject to municipal regulation.!™ This exclusion will not, how-
ever, be available to other states, notably those in the eastern part of the country
wlere the cities and towns are subject to the laws of the state legislature as regards
land use.l™ To understand whether the special accommodations made for “home
rule” jurisdictions were in all cases necessary, and whether a state could if it wished
regulate more extensively than the federal act requires and thereby gain the incen-
tive bonus for segments of the system lying within “home rule” municipalities,
it will be necessary to analyze the law regarding “home rule” as it pertains to
California.

Although the California Constitution does authorize the legislature to provide
for incorporation of municipalities under general laws, it also provides that cities
may organize under chariers adopted by a board of freeliolders.?? Cities organ-
ized under this latter constitutional provision are known as freeholders clartered
cities,’™ and these municipal corporations are not subject to general laws with

168 See text at note 53 supra.

169104 Cone. Rec. 1335 (daily ed. Feb, 3, 1958). For this reason California’s present
billboard control legislation applies cnly to unincorporated areas. Car. Bus. & Pror. CODE
§ 5200-5325.

170 72 Stat. 904 (1958), 23 U.S.C.A. § 171a (Supp. 1958).

171 1958 Hearings 9. '

172 Car. Consr. art. X1, § 6 (1879).

178 Cax. Govr. Cope § 34101.
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respect to matters which are “municipal affairs.”1? It is extremely difficult to
determine what is encompassed within the protective ambit of “municipal affairs,”
especially in view of Article XTI, section 11 of the California Constitution, which
in effect provides that cities may enact ordinances regulating the conduct of mndi-
viduals insofar as they do not conflict with the general laws.?® If the concept of
“municipal affairs” is to be restricted to mnatters of internal organization, such as
the city’s organizational structure, the payment of its employees, or its method of
financing, it is clear that a zoning ordinance, the effect of which is to regulate the
conduct of the citizens, would be valid only if it did not conflict with the general
law. But even if the “municipal affair” doctrine is more broadly construed to in-
clude certain regulatory ordinances over matters which do not demand uniformity
throughout the state or which are only of local concern, a state zoning regulation
could still be deemed to supercede the local zoning provisions sice the test of
whether a matter is a “municipal affair” is not entirely geographical. Under certain
circumstances an act relating to property within a city may be of such general
concern that its regulation may not be regarded as concerning merely a “municipal
affair.”’17 For example, when a city street has been declared by an act of the legis-
lature to be a secondary highway the improvement of that street is not a “municipal
affair.” 17 Thus between those matters which are strictly mumnicipal and others
which are exclusively of state concern there is a field which has been designated
as “not strictly municipal” as to which the state legislature prevails once it chooses
to act.!”® Thus:

If a state statute affects a municipal affair only incidently in the accomplishnient of
a proper objective of statewide concern, the state law controls rather than the charter
provision in the home rule cities. The real test seems to be not whether the state or
the municipality has an interest in the matter, since usually they both have, but instead
whether the state’s interest or that of the municipality is paramount.’179

It has been held that cities incorporated under the general laws of the state are
subject to the state zoning statutes,*® but that a city incorporated under a free-
holders charter exercises its zoning powers as a “municipal affajr.”8! Neverthe-
less if the state legislature acted restrictively to zone billboards along the entire
length of the Interstate System in California, including those portions traversing
freeholders’ chartered cities, a court would in all probability uphold this action

174 City of Grass Valley v. Walkinshaw, 34 Cal. 2d 595, 212 P.2d 894 (1949).

175 Car. Const. art. X1, § 11 provides: “Any county, city, town, or township may make
and enforce within its Hmits all such local, police, sanitary and other regulations as are not
in conflict with general laws.”

The term “municipal affairs” fluctuates and changes with conditions. Helmer v. Superior
Court, 48 Cal. App. 140, 191 Pac. 1001 (1920). Because of this vagueness the legislative
determination as to areas in which its fiat can supercede local ordinances is given a presumption
of correctness by the courts. Key System Transit Co. v. City of Oakland, 124 Cal. App. 733,
13 P.2d 979 (1932).

176 In the Matter of Means, 14 Cal. 2d 254, 93 P.2d 105 (1939) ; Dairy Belle Farms v.
Brock, 97 Cal. App. 2d 146, 217 P.2d 704 (1950).

177 Southern California Roads Co. v. McGuire, 2 Cal. 2d 115, 39 P.2d 412 (1934).

178 Wilton v. Henkin, 52 Cal. App. 24 368, 126 P.2d 425 (1942).

179 2 McQuriny MunicrPAL CorPORATIONS § 4.87 (3d ed. 1949); Polk v. City of Los
Angeles, 26 Cal. 2d 519, 159 P.2d 931 (1945) ; Dept. of Water & Power v. Inyo Chem. Co., 16
Cal. 2d 744, 108 P.2d 410 (1940) ; Dairy Belle Farms v. Brock, 97 Cal. App. 2d 146, 217 P.2d
704 (1950).

180 Hurst v. City of Burlingame, 207 Cal. 134, 277 Pac. 308 (1929).

181 Brougher v. Board of Public Works, 205 Cal. 426, 271 Pac. 487 (1928).
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because of its merely incidental effect on “municipal affairs” and because of the
paramount interest of the state in its highway system. At least a legislative de-
termination to this effect would be entitled to great weight.182

If the legislature chose to regulate land use along the entire length of the Inter-
state System in California, the way would still be open for any incorporated mu-
nicipality of unusual scenic beauty to go farther in regulating billboards. If the
legislature does not preempt the field, either by completely occupying it so that
any act of a municipality will be inconsistant therewith, or by showing such an
intention so to do, it appears that a city ordinance imposing stricter requirements
than those of the state will be considered not to conflict with the general law and
therefore to be valid.183

In summary, it appears at least arguable that if the state legislature desired to
regulate billboards adjacent to segments of the system lying within incorporated
municipalities, a statute, rather than a constitutional amendment, would be suf-
ficient. And it appears that cities wishing to impose stricter regulation could do so
in the absence of state occupation of the field by general law.

VII.
CONCLUSION

The present act is the product of a balancing of interests. It attempts to ac-
commodate the traveler by facilitating a view of the countryside undisturbed by
excesses in advertising displays, while still providing means of ascertaining specific
travel information. Conversely, recognizing a legitimate interest, it allows roadside
businesses to inform the traveler of their location and services. Any attempt at
balancing the divergent interests represented would of necessity produce a ratlier
complex result, but generally, the statute and regulations define a clear path of
action. Time must determine whether the actual effect of the legislation is worthy
of the effort and cost that have been and will be expended. It is conceivable that
adjustments will have to be made. Also important is the decision that the attrac-
tiveness of highways can be an important consideration in legislative enactments.
The impact of this policy decision will be fully appreciated only upon a later con-
sideration of the scope and effectiveness of the state legislation which will follow
the enactment of section 131. A policy decision of Congress now awaits effectua-
tion or rejection by a policy decision of the state legislatures.

William Jokn Martin, Jr.
David E. Nelson

182 See 26 Ops. ATT’y GEN. 7 (1955) (pure water law) ; 25 Ops, ATT’y GEN. 67 (1953)
(community redevelopnient).

183 In the Matter of Iverson, 199 Cal. 582, 250 Pac. 681 (1926) ; In re Hoffman, 155 Cal.
114, 99 Pac. 517 (1909).
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APPENDIX A

STATUTE

SEC. 131. AREAS ADJACENT TO THE INTERSTATE SYSTEM

(a) To promote the safety, convenience, and enjoyment of public travel and the free flow
of interstate commerce and to protect the public investment in the National System of
Interstate and Defense Highways, it is declared to be in the public interest to encourage and
assist the States to control the use of and to improve areas adjacent to the Interstate System
by controlling the erection and maintenance of outdoor advertising signs, displays, and devices
adjacent to that system. It is declared to be a national policy that the erection and miaintenance
of outdoor advertising signs, displays, or devices within six hundred and sixty feet of the
edge of the right-of-way and visible from the main-traveled way of all portions of the Inter-
state System constructed upon any part of right-of-way, the entire width of which is acquired
subsequent to July 1, 1956, should be regulated, consistent with national standards to be
prepared and promulgated by the Secretary, whicli shail include only the following four types
of signs, and no signs advertising illegal activities:

(1) Directional or other official signs or notices that are required or authorized by law.

(2) Signs advertising the sale or lease of the property upon which they are located.

(3) Signs erected or maintained pursuant to authorization or permitted under State law,
and not inconsistent with the national policy and standards of this section, advertising activities
being conducted at a location within twelve miles of the point at whicli such signs are located.

(4) Signs erected or maintained pursuant to authorization in State law and not inconsistent
with the national policy and standards of this section, and designed to give information in
the specific interest of the traveling public.

(b) The Secretary of Commerce is authorized to enter into agreemnents with State
highway departments (including such supplementary agreements as may be necessary) to
carry out the national policy set forth in subsection (a) of this section with respect to the
Interstate System within the State, Any such agreement shall include provisions for regulation
and control of the erection and maintenance of advertising signs, displays, and other advertising
devices in conformity with the standards established in accordance with subsection (a) of this
section and may include, among other things, provisions for preservation of natural beauty,
prevention of erosion, landscaping, reforestation, development of viewpoints for scenic attrac-
tions that are accessible to the public without charge, and the erection of markers, signs, or
plaques, and development of areas in appreciation of sites of historical significance. Upon
application of the State, any such agreement may, within the discretion of the Secretary of
Comnmnierce, consistent with the national policy, provide for excluding from application of the
national standards segments of the Interstate System which traverse incorporated municipalities
wherein the use of real property adjacent to the Interstate System is subject to municipal
regulation or control, or which traverse other areas wlere the land use is clearly established
by State law as industrial or commercial, and any such segment excluded from the application
of such standards shall not be considered in computing the increase of the Federal share payable
on account thereof.

(c) Notwithstanding the provisions of section 109 of this title, if an agreement pursuant
to this section has been entered into with any State prior to July 1, 1961, the Federal share
payable on account of any project on the Interstate System within that State provided for by
funds authorized under the provisions of section 108(b) of the Federal-Aid Highway Act of
1956, as amended by section 8 of the Federal-Aid Highway Act of 1958, to which the national
policy and the agreement apply, shall be increased by one-half of one per centum of the total
cost thereof, not including any additional cost that may be incurred in the carrying out of the
agreement. The increase in the Federal share which is payable liereunder shall be paid only
from appropriations from moneys in the Treasury not otherwise appropriated, which such
appropriations are hereby authorized.

(d) Whenever any portion of the Interstate System is located upon or adjacent to any
public lands or reservations of the United States, the Secretary of Commerce may make such
arrangements and enter into such agreements with the agency having jurisdiction over such
lands or reservations as may be necessary to carry out the national policy set forth in subsection
(a) of this section, and any such agency is authorized and directed to cooperate fully with the
Secretary of Commerce in this connection.

(e) Whenever a State shall acquire by purchase or condemnation the right to advertise
or regulate advertising in an area adjacent to the right-of-way of a project on the Interstate
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System for the purpose of implementing this section, the cost of such acquisition shall be
considered as a part of the cost of construction of such project and Federal funds may be
used to pay the Federal pro rata share of such cost. Reimbursement to the State shall be made
only with respect to that portion of such cost which does not exceed 5 per centum of the cost
of the right-of-way for such project.

APPENDIX B
REGULATIONS

§ 20.1. Purpose. (a) In Title 23, United States Code, section 131, hereinafter called the
“act,” the Congress has declared that:

(1) To promote the safety, convenience, and enjoyment of public travel and the free flow
of interstate commerce and to protect the public investment in the National System of Inter-
state and Defense Highways, hereinafter called the “Interstate System,” it is in the public
interest to encourage and assist the States to control the use of and to improve areas adjacent
to such system by controlling the erection and maintenance of outdoor advertising signs,
displays and devices adjacent to that system.

(2) 1t is a national policy that the erection and maintenance of outdoor advertising signs,
displays, or devices within six hundred and sixty feet of the edge of the right-of-way and
visible from the main-traveled way of all portions of the Interstate Systein constructed upon
any part of right-of-way, the entire width of which is acquired subsequent to July 1, 1956,
should be regulated, consistent with national standards to be prepared and promulgated by
the Secretary of Commerce.

(b) The standards in this part are hereby promulgated as provided in the act.

§ 20.2. Definitions. The following terms when used in the standards in this part have the
following meanings:

(a) “Acquired for right-of-way” means acquired for right-of-way for any public road
by the Federal Government, a State, or a county, city or other political subdivision of a State,
by donation, dedication, purchase, condeinnation, use, or otherwise. The date of acquisition
shall be the date upon which title (whether fee title or a lesser interest) vested in the public
for right-of-way purposes under applicable Federal or State law.

(b) “Centerline of the highway” means a line equidistant from the edges of the median
separating the main-traveled ways of a divided Interstate highway, or the centerline of the
main-traveled way of a non-divided Interstate highway.

(c) “Controlled portion of the Interstate System” means any portion whicli

(1) Is constructed upon any part of right-of-way, the entire width of which is acquired
for right-of-way subsequent to July 1, 1956 (a portion shall be deemed so constructed if,
within such portion, no line norinal or perpendicular to the centerline of the highway and
extending to both edges of the right-of-way will intersect any right-of-way acquired for
right-of-way on or before July 1, 1956) ;

(2) Lies within a State, the highway department of which has entered into an agreement
with the Secretary of Commerce as provided in the act; and

(3) Is not excluded under the provisions of thie act which state that upon application of
a State, any such agreement may, within the discretion of the Secretary of Commerce, consistent
with the national policy, provide for excluding from application of the national standards
segments of the Interstate System which traverse incorporated inunicipalities wherein the use
of real property adjacent to the Interstate System is subject to municipal regulation or control,
or which traverse other areas wlere the land use is clearly established by State Iaw as industrial
or commercial,

(d) “Entrance roadway” means any public road or turning roadway, including acceleration
lanes, by which traffic may enter the main-travcled way of an Interstate ighway from the
general road system within a State, irrespective of whether traffic may also leave the main-
traveled way by such road or turning roadway.

(e) “Erect” means to construct, build, raise, assemble, place, affix, attach, create, paint,
draw, or in any other way bring into being or establish.

(f) “Exit roadway” means any public road or turning roadway, including deceleration
lanes, by which traffic may leave the main-traveled way of an Interstate highway to reach
the general road system within a State, irrespective of whether traffic may also enter the
main-traveled way by such road or turning roadway.

(g) “Informational site” means an arca or site established and maintained within or
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adjacent to the right-of-way of a highway on the Interstate System by or under the supervision
or control of a State highway department, wherei panels for the display of advertising and
informational signs may be erected and maintained.

(h) “Legible” means capable of being read without visual aid by a person of normal
visual acuity.

(i) “Maintain” means to allow to exist.

(j) “Main-traveled way” means the traveled way of an Interstate highway on which
through traffic is carried. In the case of a divided highway, the traveled way of each of the
separated roadways for traffic in opposite directions is a main-traveled way. It does not include
such facilities as frontage roads, turning roadways, or parking areas.

(k) “Protected areas” means all areas inside the boundaries of a State which are adjacent
to and within six bundred and sixty feet of the edge of the right-of~way of all controlled
portions of the Interstate System within that State. Where a controlled portion of the Inter-
state System terminates at a State boundary which is not perpendicular or normal to the
centerline of the highway, “protected areas” also means all areas inside the boundary of such
State which are within six hundred and sixty feet of the edge of the right-of-way of the Inter-
state highway in the adjoining State.

(1) “Scenic area” means any public park or area of particular scenic beauty or historical
significance designated by or pursuant to State law as a scenic area.

(m) “Sign” means any outdoor sign, display, device, figure, painting, drawing, message,
placard, poster, billboard, or other thing which is designed, intended, or used to advertise or
inform, any part of the advertising or informative contents of which is visible from any place
on the main-traveled way of a controlled portion of the Interstate System.

(n) “State” means the District of Columbia and any State of the United States within
the boundaries of which a portion of the Interstate System is located.

(o) “State law” means a State constitutional provision or statute, or an ordinance, rule,
or regulation enacted or adopted by a State agency or political subdivision of a State pursuant
to State constitution or statute.

(p) “Trade name” shall inelude brand name, trademark, distinctive symbol, or other
similar device or thing used to identify particular products or services.

(qQ) “Traveled way” means the portion of a roadway for the movement of vehicles,
exclusive of shoulders.

(r) “Turning roadway” means a connecting roadway for traffic turning between two
intersection legs of an interchange.

(s) “Visible” means capable of being seen (whether or not legible) without visual aid
by a person of normal visual acuity.

§ 20.3 Measurements of distance. (a) Distance from the edge of a right-of-way shall be
measured horizontally along a line normal or perpendicular to the centerline of the highway.

(b) Al distances under § 20.7 (a) (2) and (b) shall be measured along the centerline of
the highway between two vertical planes which are normal or perpendicular to and intersect
the centerline of the highway, and which pass through the termini of the measured distance.

§ 20.4 Signs that may not be permitied in prolected areas. Erection or maintenance of
the following signs may not be permitted in protected areas:

(a) Signs advertising activities that are illegal under State or Federal laws or regulations
in effect at the location of such signs or at the location of such activities.

(b) Obsolete signs.

(c) Signs that are not clean and in good repair.

(d) Signs that are not securely affixed to a substantial structure, and

(e) Signs that are not consistent with the standards in this part.

§ 20.5 Signs that may be permitted in protected areas. (a) Erection or maintenance of
the following signs may be permitted in protected areas:

Class 1—Ofiicial signs. Directional or other official signs or notices erected and maintained by
public officers or agencies pursuant to and in accordance with direction or authorization con-
tained in State or Federal law, for the purpose of carrying out an official duty or responsibility.

Class 2—On premise signs. Signs not prohibited by State law which are consistent with
the applicable provisions of this section and § 20.8 and which advertise the sale or lease of,
or activities being conducted upon, the real property where the signs are located.

Not more than one such sign advertising the sale or lease of the same property may be
permitted under this Class in such manner as to be visible to traffic proceeding in any one
direction on any one Interstate highway.

Not more than one such sign, visible to traffic proceeding in any one direction on any
one Interstate highway and advertising activities being conducted upon the real property
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where the sign is located, may be permitted under this Class more than 50 feet from the
advertised activity.

Class 3—Signs within 12 miles of advertised activities. Signs not prohibited by State law
which are consistent with the applicable provisions of this section and §§ 20.6, 20.7 and 20.8
and which advertise activities being conducted within 12 air miles of such signs.

Class 4—Signs in the specific interest of the traveling public. Signs authorized to be erected
or maintained by State lJaw which are consistent with the applicable provisions of this section
and §§ 20.6, 20.7 and 20.8 and which are designed to give information in the specific interest
of the traveling public.

(b) A Class 2 or 3 sign, except a Class 2 sign not more than 50 feet from the advertised
activity, that displays any trade name which refers to or identifies any service rendered or
product sold, used or otherwise handled more than 12 air miles from such sign may not be
permitted unless the name of the advertised activity which is within 12 air miles of such sign
is displayed as conspicuously as such trade name.

(¢) Only information about public places operated by Federal, State or local governments,
natural phenomena, historic sites, areas of natural scenic beauty or naturally suited for outdoor
recreation, and places for camping, lodging, eating and vehicle service and repair is deemed
to be in the specific interest of the traveling public. For the purposes of the standards in this
part, a trade name is deemed to be information in the specific interest of the traveling public
only if it identifies or characterizes such a place or identifies vehicle service, equipment, parts,
accessories, fuels, oils or lubricants being offered for sale at such a place. Signs displaying any
other trade name may not be permitted under Class 4.

(d) Notwithstanding the provisions of paragraph (b) of this section, Class 2 or Class 3
signs which also qualify as Class 4 signs may display trade names in accordance with the
provisions of paragraph (c¢) of this section.

§20.6 Class 3 and 4 signs within informational sites. (a) Informational sites for the ercc-
tion and maintenance of Class 3 and 4 advertising and informational signs may be established
in accordance with the Regulations for the Administration of Federal-Aid for Highways. The
location and frequency of such sites shall be as determined by agreements between the Secretary
of Comnmerce and the State highway departments.

(b) Class 3 and 4 signs may be permitted within such informational sites in protected
areas in a manner consistent with the following provisions:

(1) No sign may be permitted which is not placed upon a panel.

(2) No panel may be permitted to exceed 13 feet in height or 25 feet in length, including
border and trim, but excluding supports.

(3) No sign may be permitted to exceed 12 square feet in area, and nothing on such sign
may be permitted to be legible from any place on the main-traveled way or a turning roadway.

(4) Not more than one sign concerning a single activity or place may be permitted within
any one informational site.

(5) Signs concerning a single activity or place may be permitted within more than one
informational site, but no Class 3 sign which does not also qualify as a Class 4 sign may be
permitted within any informational site more than 12 air miles fromn the advertised activity.

(6) No sign may be permitted which moves or has any animated or moving parts.

(7) Tlumination of panels by other than white lghts inay not be permitted, and no sign
placed on any panel may be permitted to contain, include, or be illuminated by any other lights,
or any flashing, intermittent, or noving lights.

(8) No lighting may be permitted to be used in any way in connection with any panel
unless it is so effectively shielded as to prevent beams or rays of light from being directed at
any portion of the main-traveled way of the Interstate System, or is of such low intensity or
brilliance as not to cause glare or to impair the vision of the driver of any motor vehicle, or to
otherwise interfere with any driver’s operation of a motor vehicle.

§20.7 Class 3 and 4 signs outside informational sites. (a) The erection or maintenance
of the following signs may be permitted within protected areas, outside informational sites:

(1) Class 3 signs which are visible only to Interstate highway traffic not served by an
informational site within 12 air miles of the advertised activity;

(2) Class 4 signs which are more than 12 miles from the nearest panel within an informa-
tional site serving Interstate highway traffic to which such signs are visible.

(3) Signs that qualify both as Class 3 and 4 signs may be permitted in accordance with
either subparagraphh (1) or (2) of this paragraph.

(b) The erection or maintenance of signs permitted under paragraph (a) of this section
may not be permitted in any manner inconsistent with the following:
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(1) In protected areas in advance of an intersection of the main-traveled way of an Inter-
state highway and an exit roadway, such signs visible to Interstate highway traffic approaching
such intersection may not be permitted to exceed the following nunber:

Distance from intersection: Number of signs
0~2 miles. 0.
2-5 miles 6.
More than 5 miles. Average of one sign per mile.

The specified distances shall be measured to the nearest point of the intersection of the traveled
way of the exit roadway and the main-traveled way of the Interstate highway.

(2) Subject to the other provisions of this paragraph, not more than two such signs may
be permitted within any mile distance measured froin any point, and no such signs may be
permitted to be less than 1,000 feet apart.

(3) Such signs may not be permitted in protected areas adjacent to any Interstate highway
right-of-way upon any part of the width of which is constructed an entrance or exit roadway.

(4) Such signs visible to Interstate highway traffic which is approaching or has passed an
entrance roadway may not be permitted in protected areas for 1,000 feet beyond the furthest
point of the intersection between the traveled way of such entrance roadway and the main-
traveled way of the Interstate bighway.

(5) No such signs may be permitted in scenic areas.

(6) Not more than one such sign advertising activities being conducted as a single enter-
prise or giving information about a single place may be permitted to be erected or maintained
in such manner as to be visible to traffic moving in any one direction on any one Interstate
highway.

(c) No Class 3 or 4 signs other than those permitted by this section may be permitted to
be erected or maintained within protected areas, outside informational sites.

§20.8 General provisions. No Class 3 or 4 sign may be permitted to be erected or main-
tained pursuant to §20.7, and no Class 2 sign may be permitted to be erected or maintained,
in any manner inconsistent with the following:

(a) No sign may be permitted which attempts or appears to attempt to direct the move-
ment of traffic or which interferes with, imitates or resenibles any official traffic sign, signal or
device.

(b) No sign may be permitted which prevents the driver of a vehicle from having a clear
and unobstructed view of official signs and approaching or imerging traffic.

(c) No sign may be permitted which contains, includes, or is illuminated by any flashing,
intermittent or moving light or lights.

(d) No lighting may be permitted to be used in any way in connection with any sign unless
it is so effectively shielded as to prevent beans or rays of light from being directed at any
portion of the main-traveled way of the Interstate System, or is of such low itensity or bril-
liance as not to cause glare or to impair the vision of the driver of any motor vehicle, or to
otherwise interfere with any driver’s operation of a motor vehicle.

(e) No sign may be permitted which moves or has any animated or moving parts.

(f) No sign may be permitted to be erected or maintained upon trees or painted or drawn
upon rocks or other natural features.

(g) No sign may be permitted to exceed 20 feet in length, width or height, or 150 square
feet in area, including border and trim but excluding supports, except Class 2 signs not more
than 50 feet from, and advertising activities being conducted upon, the real property where
the sign is located.

§20.9 Exclusions. (a) The standards in this part shall not apply to markers, signs and
plaques in appreciation of sites of historical significance for the erection of which provisions
are made in an agreement between a State and the Secretary of Commerce, as provided in the
Act, unless such agreement expressly makes all or any part of the standards applicable.

(b) Whenever a State applies pursuant to the Act for the exclusion from application of
the standards in this part to segments of the Interstate System which traverse incorporated
municipalities wherein the use of real property adjacent to the Interstate System is subject to
municipal regulation or control or which traverse other areas where the land use is clearly estab-
lished by State law as industrial or commercial, and the Secretary of Commerce in the exercise
of his sound discretion believes that the exclusion of such segments will be consistent with the
national policy declared in the act, the agreement between him and the State highway depart-
ment will provide for such exclusion.

§20.10 State regulations. A State may elect to prohibit signs permissable under the stand-
ards in this part without forfeiting its rights to any benefits provided for in the act.



