Comments

BEYOND THE BAIL SYSTEM: A PROPOSAL FOR
PRETRIAL RELEASE IN CALIFORNIA

Despite the Legislature’s attempts to develop a fair and effective
system of pretrial release,® California retains an anachronistic system
of bail® and own-recognizance.? Although some critics have character-
ized the California pretrial release system as functioning “fairly well”* in

1. See Comment, Tinkering with the California Bail System, 56 CALIE. L. REv.
1134 (1968) [hereinafter cited as Comment, California Bail System].

2. CaL. PeNaL Cope §§ 1268-1320 (West Supp. 1968).

3. Id. §§ 1318-1320. An accused released on his own recognizance refers to
release without bail on the promise of the accused to appear. The California Legislature
adopted the own recognizance release procedure in 1959, Id.

4. Comment, California Bail System, supra note 1, at 1177. The author based
this statement on surveys conducted in San Mateo, San Joaquin, Fresno, and Kings
Counties which showed that the rates of release in those areas were 66 percent of the
total number of accused arrested.

Several criticisms can be made of this conclusion, The effectiveness of current
pretrial relcase procedure is determined by applying a “victim” test. A “victim” of the
bail system is one who is unable to secure release within 24 hours because of in-
ability to meet its monetary conditions. However, the definition does not include
transients or imeligibles as “victims,” or those accused who either had the charges
dropped against them or were sentenced within 48 hours as potential “victims”. The
transients should be included as “victims” because they, but for their inability to
achieve bail or secure release on their own recognizance, would have been released.
‘Ineligibles” are those who are detained on “no bail” warrants, or with parole or
armed service holds. The “ineligibles” not charged with capital crimes should be
counted as “victims” because judges have discretion to deny bail only if the accused
has been charged with an offense punishable by death when proof of his guilt is evident
or the presumption great. CarL. PENAL CobE § 1270 (West Supp. 1968). Sce text
accompanying note 59 infra. There is no statutory authorization for denying bail to
other members of the “ineligibles” class. Those accused who had the charges dropped
against them or were sentenced within 48 hours should be regarded as potential vic-
tims since it is likely that some portion of both these groups would have been “vic-
tims” if the charges had not been dropped against them or they were not sentenced
shortly after arrest Assuming that 28 percent of these groups, the original percentage
detained under the "victim” test, plus the transients and noncapital “ineligible” of-
fenders, would not have made bail or have been released on their own recognizance, the
“victim” figure rises to 39 percent.

The number of accused who would have been unable to make bail or would not
have been eligible for release on their own recognizances would almost certainly be
higher if the study had been conducted in predominantly urban, rather than rural or
suburban jails. The number of Negro felony defendants comvicted in Fresno, Kings,
and San Joaquin Counties in 1966 was 18.6 percent, 20 percent, and 20.1 percent
respectively of total felony convictions in those counties. 1966 Car. Bureau CRriM.
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terms of rates of release, it unnecessarily disadvantages a significant
number of individuals.® Analysis of rates of release under current law
puts the cart before the horse: Before one seeks to determine how
effective the system is, and what modifications are necessary to make it
more effective, one should ask whether the system is needed at all. The
purposes of this Comment are to demonstrate that the present pretrial
release procedures impose an excessive social cost on many of those who
are arrested; and that California could and should adopt a system of
pretrial release that would, with certain qualifications, release all those
accused of crimes without requiring the posting of security or the show-
ing of community ties.® This Comment proposes a statutory model for
such a pretrial release system, synthesizing many of the best features
of pretrial release systems currently in use in the United States.

This Comment assumes, first, that it is unfair and unreasonable to
incarcerate many individuals in order to keep a few from absconding;
and second, that it is mecessary to develop a more adequate pretrial
release systen1 in order to strike a fair balance between the state’s in-
terest in seeing justice done and the individual’s interest in securing his
pretrial freedom. Examining the balance that exists in the current pre-
trial release system and investigating a proposed alternative that maxi-
mizes release and at the same time maintains current low rates of de-
fault may help in achieving the desired fair balance.

STAT. ANN. REP. 118. The percentages for urban San Francisco and Alameda Counties
were 42.2 percent and 39.3 percent respectively. Id. Given these figures, it is reason-
able to assume that a greater percentage of total arrests are Negroes in urban areas.
Negroes are less able to achieve bail or own-recognizance release. See REPORT OF
THE NATIONAL ADVISORY COMM'N ON CIviL DISORDERS passim (1968) {[heremafter
cited as CIviL DISORDERS].

5, See, e g., FORD FOUNDATION & COUNTY OF ALAMEDA, PRE-TRIAL RELEASE IN
OARLAND, CALIFORNIA 28 (1967) [hereinafter cited as Oak. REr.l. The Oakland Pre-
Trial Release Project found that 64 and 39 percent respectively of felony and misde-
meanor accused remained i jail until adjudication. Id.

6. Community ties refers to those factors, such as length of residence in the
community, employment history, and contacts with family which a judge uses in assess-
ing the risk of releasing an accused on his own recognizance. See McCarthy & Wald,
The District of Columbia Bail Project: An Illustration of Experimentation and a Brief
for Change, 53 Geo. L.J. 675, 704-07 (1965) [hereinafter cited as McCarthy & Wald,
D.C. Bail Projectl; Ares, Rankin, & Sturz, The Manhattan Bail Project: An Interim
Report on the Use of Pre-Trial Parole, 38 N.Y.U.L. REv., 67, 73 (1963) [hereinafter
cited as Ares, Rankin, & Sturz, Manhattan Bail Study].

The proposed pretrial release statute, see Part II infra, does not eliminate com-
munity ties as a device for minimizing the risk of willful nonappearance. The ac-
cused with ties to the community is more lkely to appear than an accused without
ties. ‘The difficulty with making community ties an exclusive standard, however, is
that 1nany accused cannot qualify for release, see note 37 infra and accompanying text.
Under the proposed statute, the court can utilize community ties whenever they exist,
see text accompanying note 77 infra, but the absence of such ties does not preclude
release,
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I
A CRITIQUE OF THE CALIFORNIA PRETRIAL RELEASE SYSTEM
A. The Accused Will Appear Without Pecuniary Compulsion

The premise underlying the bail system-—that the accused crim-
inal will not appear without pecuniary compulsion—is erroneous. Re-
lease systems which do not rely on depositing property with the court
have equally low default rates. Most defaults under bail and other re-
lease systems are merely technical, not itentional, and the fcar of re-
capture and subsequent imposition of additional penalties seems to be
the major deterrent to willful defaults.

The primary purpose of bail in California is to insure the presence
of the accused in court at the required time.” ¥mplicit in this purpose is

7. Car. PENAL CoDE § 1269 (West 1966); In re Brumback, 46 Cal. 2d 810,
813, 299 P.2d 217, 219 (1956). There is some confusion as to whether insuring the
presence of the accused is the sole or the primary purpose of bail in California, Com-
pare In re Brumback, supra (primary purpose) with Ex parte Duncan, 54 Cal. 75, 77
(1879) (sole purpose); see In re Newbern, 55 Cal. 2d 500, 504, 360 P.2d 43, 45,
11 Cal. Rptr. 547, 549 (1961) (only permissible purpose). The California courts
have used both words and on somne occasions neither, See, e.g., People v. Wilcox, 53
Cal. 2d 651, 349 P.2d 522, 2 Cal. Rptr. 754 (1960) (insuring the presence of the ac-
cused is the object of bail); People v. Durbin, 218 Cal. App. 2d 846, 32 Cal. Rptr,
569 (1963); People v. Walling, 195 Cal. App. 2d 640, 16 Cal. Rptr. 70 (1961). The
use of the word primary implies that bail may serve other purposes in California, al-
though there is little Califonia authority indicating for what other purposes bail nay
legitimately be used. Cf. In re Scaggs, 47 Cal. 2d 416, 419, 303 P.2d 1009, 1011
(1956) (other natters, such as criminal activity if the accused is released, may be
considered in determining whether a convicted accused should be detained on appeal).

Federal cases illuminate other possible purposes that bail may serve. In Stack v.
Boyle, 342 U.S. 1 (1951), the Court states that an amount set that is more than is rea-
sonably calculated to insure the presence of the accused is excessive. Id. at 5. It
appears that if any purposes are served other than msuring the presence of the accused,
the amount is excessive. Bail may be denied to the accused on appeal, however, if
there is substantial evidence that the community may be threatened by his release, see
Rebman v. Califonisia, 85 S. Ct. 8, 9 (Douglas, Circuit Justice, 1964); Leigh v. United
States, 82 S. Ct. 994, 996 (Douglas, Circuit Justice, 1962), or if the defendant may
commit another atrocious offense or threaten witnesses. Carbo v. Unitcd States, 82
S. Ct. 662, 666 (Douglas. Circuit Justice, 1962).

Denial of bail in California for purposes other than insuring the presence of the
aceused has occurred only after the conviction of the accused and pending his appeal.
See, e.g., In re Scaggs, supra. An inference that inay be drawn is that the only pur-
pose of bail before conviction is to insure the presence of the accused but upon convic-
tion and appeal considerations other than risk of flight mnay be relevant, since bail at
that stage of the litigation is not a right but a matter of discretion. Caxr. Consr. art, I,
§ 6; Ex parte Voll, 41 Cal. 29 (1871); Car. PENAL CoDE § 1272 (West 1956). Thus
the primary purpose of bail before or after conviction is to insure the presence of the
accused. Neither high bail nor denial of bail is justified to punish the defcndant,
In re Newbern, supra; Reynolds v. United States, 80 S. Ct. 30, 32 (Douglas, Circuit
Justice, 1959); Johnson v. State, 30 Ala. App. 593, 10 So. 2d 298 (1942); because com-
munity sentiment is against the accused, Carbo v. United States, supra; In re Stegman,
112 N.J. Eq. 72, 163 A. 442 (1932); because the accused is a notorious law violator,
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the assumption that the accused may not appear unless he is required
to post security with the court.® In fact, the percentage of persons re-
leased prior to trial who fail to appear is quite low, averaging between
two and three percent.’ The low incidence of default among those re-
leased on bail suggests at first glance that fear of forfeiture may be a
significant factor in their appearance. Some accused in all probability
are deterred from leaving the jurisdiction by the posting of security.
However, the risk of property loss alone does not account for the low
rate of default, since other forms of pretrial release show equally low
rates.’

Appearance results under the Illinois “ten percentum” system,
for examnple, suggest that loss of property is not the only effective sanc-
tion against contemplated flight. Under the Illinois statute, an accused
pays into court an unsecured amount equal to 10 percent of the bond set
by the court, and gets 90 percent of this deposit refunded when he ap-
pears in court. This procedure can be viewed either as combining the
negative sanction of property loss with the positive incentive of a refund
upon appearance or, particularly in cases where modest bail is set, as
amounting to a potential property loss so small that it is not sufficient
to deter flight. For example, an accused charged with disorderly con-
duct, and having bail set in accordance with bail amounts in one Cali-
fornia jurisdiction, would be required to post 500 dollars per count.’?
Under the Illinois plan, assuming one count, he would pay into court
50 dollars, 90 percent of which would be returned to him upon appear-
ance. In California, the same accused would be obligated to deposit

Cohen v. United States, 82 S. Ct. 8, 9 (Douglas, Circuit Justice, 1961); or because the
accused has an evil reputation, Carbo v. United States, supra; Gusick v. Boies, 72 Ariz.
309, 234 P.2d 430 (1951).

8. A similar assumption applies to own-recognizance release: unless the ac-
cused has certain ties to the community, the risk that he will not appear is considered
too great to allow release. Telephone hiterview with Martin Pulich, Judge, Municipal
Court, Oakland-Piedmont (California) Judicial District, March 7, 1969 [hereinafter cited
as Pulich interview].

9. See FrREED & WALD, BAlL v THE UNITED STATES: 1964, at 29 (1964). Rates
of forfeiture taken from: bail surveys in urban areas ranged from .6 to 10 percent. Id.
See Foote, Compelling Appearance in Court: Administration of Bail in Philadelphia,
102 U. Pa. L. Rev. 1031, 1062 (1954) [hereinafter cited as Foote, Philadelphia Bail
Study]l.

10. See, e.g., Ares, Rankin & Sturz, Manhattan Bail Study, supra note 6, at 86
(1.2 percent of own-recognizance releasees failed to appear); Note, An Alternative to
the Bail System: Penal Code Section 853.6, 18 HasTINGS L.J. 643, 644-46 (1967) (four
California jurisdictions using non-bail release i misdemeanor cases reported three
percent or less of suspects released failed to appear) [hereinafter cited as Note, 4lterna-
tive to Baill; OaR. REP., supra note 5, at 86 (5.9 percent and 4.4 percent respectively of
misdenieanor and felony arrestees released on their own recognizance failed to appear).

11. 38 Irr. ANN. STAT. ch. 38, § 110-7 (Smith-Hurd 1964), as amended, (Supp.
1967).

12. Bail Scliedule, Alameda County (on file with the California Law Review).
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the total amount of bail set, and even if he did appear, he would not get
back the normal ten percent premium paid to the bondsman.® Further-
more, the bondsman may require the California accused to put up collat-
eral security.’* Although the California and Illinois accused appear
to be similarly situated, only the former stands to lose a substantial -
terest in property by flight from the jurisdiction. Yet default rates in
Illinois appear to be as low as those for any California jurisdiction.®

There are nonpecumiary forms of release with default rates as low
or lower than those of the California bail system. One example is the
California own-recognizance release system, under which the judge
evaluates the ties of the accused to the community, and releases the
accused on his promise to appear without requiring the deposit of
money with the court. This statutory procedure has resulted in the
successful release of large numbers of felony and misdemeanor accused
in some jurisdictions.'®

The station-house release'” and the citation method?® are two hy-
brid fornis of own-recognizance release in California. Both procedures
allow the arresting officer to release a misdemeanant immediately, in-
stead of taking him before a magistrate. The arrestec must sign a
written promise to appear in court.® At least four California juris-

13. Comment, California Bail System, supra note 1, at 1139. However, in Cal-
ifornia, if the accused posts bail himself and appears in conrt, he gets back 100 percent
of the deposit. CaL. PENAL CODE § 1295 (West Supp. 1968). Section 1295 applies
only if the accnsed is charged with a misdemeanor and the amount of bail does not
exceed 1000 dollars. Id. The accused may post the amount of bail specified on the
arrest warrant or bail schedule in cash or by surety bond, id. § 1269(b) (West Supp.
1968), or post a noncommercial bail bond which theoretically costs him nothing,
See CaL, Ins. CobE § 1800.7 (West Supp. 1968).

There are no longer any bail bondsinen in Illinois as a consequence of the ten
percent bail deposit system. Hearings in S. 1357, S. 646, and S. 648 Before the
Subcomm. of Constitutional Rights and the Subcomm. on Improvements in Judicial
Machinery of the Senate Comm. on the Judiciary, 89th Cong., 1st Sess. 193 (1965)
(testimony of Professor Charles Bowman) [hereinafter cited as 1965 Senate Staff Hear-
ings].

14, Comment, California Bail System, supra note 1, at 1140, The bondsman re-
quires the accused, his family, or friends to provide collateral security to protect the
bondsman from loss in the event of bail forfeitnre.

15. Letter from Charles Bowman, Professor of Law, University of Illinois (cited
in Comment, California Bail System, supra note 1, at 1172 n. 185) Preliminary
reports on the operation of the Illinois system indicate that it functions adequately. See
1965 Senate Staff Hearings, supra note 13, at 191-92; STAFF OF SENATE COMM. ON THE
JupIciARY, 88TH CONG., 24 SESS., REPORT ON CONSTITUTIONAL RIGHTS AND FEDERAL
BarL PROCEDURES 17 (Comm. Print 1965).

16. Telephone interview with Herbert Kutchins, director of the San Francisco
Bail Project, March 7, 1969 [hereinafter cited as Kutchins interviewl. The own-
recognizance system is authorized by CAL. PENAL CopE §§ 1318-20 (West Supp. 1968).

17. Caxr. PeNAL CopE §§ 853.6-.8 (West Supp. 1968).

18. Id.

19, Willful violation of the promise to appear is a misdemeanor, regardless of the
disposition of the original charge. CAL. PENAL CopE § 853.7 (West Supp. 1968).
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dictions liave applied similar release methods to non-traffic offenses,?
and the failure to appear rate has not exceeded three percent, whicl is
as low or lower than the default rate for bail release in many juris-
dictions throughout the country.?

The successful use of these alternative forms of pretrial release
indicates that depositing bail with the court is not an indispensable
factor in securing the appearance of accused individuals. Analysis
of some of the reasons for nonappearance gives further evidence of the
inadequacy of the monetary sanction theory. Most defaults are not
willful.?> The great majority are technical defaults—nonappearance
due to illness, appearance at the wrong coutt, or other excusable rea-
sons.?® This pattern is also true of own-recognizance defaults.?

This data suggests that current bail law over-emphasizes the fac-
tor of nonappearance, and that the accused must consider other fac-
tors in addition to loss of bail when weighing the likelihood of con-
viction against the advantages of nonappearance. An accused may
conclude that the possibility of conviction does not justify leaving family
and community indefinitely, entering seclusion, or attempting the diffi-
cult task of remaining outside the grasp of the law. But perhaps the
principal reason the accused appears in court is that willful nonappear-
ance presents the risk of recapture and the imposition of additional
penalties.®® In a nation with wide-open, sparsely settled territory, bail

20. Note, Alternative to Bail, supra note 10, at 644-45. The four jurisdictions
are Richmond, Sunnyvale, Pittsburg, and Contra Costa County. The accused arrested
in any of these jurisdictions is screened for community ties at the police station be-
fore release. Id. San Francisco employs the citation release procedure of CAL.
PeNar, CopE § 853.6 (West Supp. 1968). Telephone interview with Harold Green,
Chief of the Criminal Division, Sau Francisco Police Department, Nov. 19, 1969.
Chief Green commented that the program was very successful. Other California law
enforcement agencies infrequently use this form of release with Penal Code violations,
although it is an established practice with Vehicle Code violations. Note, Alternative
to Bail, supra note 10, at 643. See Car. VEH. CobE §§ 40500-12 (West Supp. 1968).

21. See notes 9 & 10 supra.

22. See Foote, The Coming Constitutional Crisis in Bail, 113 U. PA. L. REev.
1125, 1162, 1167 (1965) (Vera Foundation study showed at least 89.8 percent of de-
faults iu New York City not due to willful nonappearance) [heremafter cited as Foote,
Crisis in Baill.

23. Id.

24, See Ares, Rankin, & Sturz, Manhattan Bail Study, supra note 6, at 86.

25. See Foote, Crisis in Bail, supra note 22, at 1163. There is no penalty for
jumping bail in California. See Comment, California Bail System, supra note 1, at
1152. An accused released on his own recognizance who willfully fails to appear
commits au independent offense equal to the original charge. CarL. Penar Cobe
§§1319.4, 1319.6 (West Supp. 1968). Imposition of penalties for bail-jumping—mak-
ing nonappearance a criminal offense—have been adopted by New York and Minne-
sota. See Foote, Philadelphia Bail Study, supra note 9, at 1068. The New York pro-
vision inakes the accused guilty of a crime equal to the seriousnmess of the original
charge if he fails to appear for a criminal action or proceeding within 30 days of the
required date. N.Y. PENAL Law §§ 215.57-.59 (McKinney Supp. 1969). The Minone-
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may have been one of the few ways to tie the accused to the jurisdic-
tion.”® In a modern urban society, however, with sophisticated commun-
ications systems and increasing coordination by local, state, and national
law enforcement agencies, more consideration should be given to the
deterrent effect of the risk of recapture,® and less to risk of property
loss.

sota provision makes the accused liable for either a 1000 dollar fine or imprisonment
for not more than one year, or both, for intentional failure to appear without lawful
excuse within three days of the required date. MINN. STAT. ANN. § 609.49 (West
1964). These statutes have apparently had a deterrent effect. Foote, Philadelphia
Bail Study, supra note 9, at 1068-69, nn.144 & 148. The federal system utilizcs sev-
eral sanctions against flight. 18 U.S.C. § 1073 (1964) provides that it is a federal of-
fense punishable by a 5000 dollar fine or five years in prison, or both, to flee across a
state line to avoid prosecution for a felony. This statute is used by district attorneys
as the equivalent of a state bail jumping statute, but its use in Northern California
has been limited by the United States Attorney. Comment, California Bail System,
supra note 1, at 1168 n.168, 18 U.S.C. § 3150 (1964) provides that failure to appear
on a felony charge is punishable by five years in prison or a 5000 dollar fine, or both;
failure to appear on a misdemeanor charge is punishable by a fine not more than the
maximum provided for such misdemeanor or imprisonment for not more than one year
or both.

26. See Comment, Bail: An Ancient Practice Reexamined, 70 YaLe L.J. 967
(1961).

27. In California recapture of bail-jumpers is the responsibility of the bail bonds-
man. CAL. PENAL CopE § 1305 (West Supp. 1968). The bondsman has 180 days
in which to cither locate the fugitive and return him to court, or present a satisfactory
excuse for his failure to appear. Id. The power to recapture an accused is based
on the contractual relationship between the partics and exists independently of statutory
authorization. Comment, California Bail System, supra note 1, at 1163. Thus, juris-
dictional boundarics do not limit the bondsinan’s power, and the bondsman may eniploy
a “skip tracer” to locate the fugitive out-of-state accused. Id.

Opinions vary as to the effectiveness of private recapture of defaulting accused.
Bondsmen have been characterized as an aggressive group who relentlessly pursue the
skipping accused, an attitude that puts the “fcar of God” into accused since they
know what to expect in the event that they skip bail. See Foote, Philadelphia Bail
Study, supra note 9, at 1067. Others inaintain that bondsmen perform no significant
recapturing function. Foote, Crisis in Bail, supra note 22, at 1162, There is no sta-
tistical information available as to the adequacy with which California bondsmen
perform their retrieval function. Comment, California Bail System, supra note 1, at
1169.

A substantial number of accused are probably located by public officials. Id. at
1161. The rate of recapture is probably high. Many accused are continuously in trou-
ble with the law, and the probability of rearrest within six months, and subsequent
discovery of their fugitive status, is a virtual certainty. See id. at 1145 n.67.

An accused may believe that he faces a substantial likelihood of recapture. While
working as a student interviewer at the San Francisco Bail Project, this writer found
that many arrestees expected to be arrested again. They believed that they were
bound to be involved in a future crimimal violation. This psychological expectation has
not been evaluated by law enforcement officials, although it may be an clement in the
accused’s estimation of the risk of recapture upon nonappearance., Cf. K.R. EISSLER,
EGO-PSYCHOLOGICAL IMPLICATIONS OF THE PSYCHOANALYTIC TREATMENT OF DELIN-
QUENTS 97-121 (1952).
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B. The Seriousness of the Charge Does Not Increase the
Probability of Default

The belief that the seriousness of the charge increases the prob-
ability of default is contradicted by the evidence. Although default
rates for misdemeanor and felony arrestees are low, nonappearance is
more likely to occur among misdemeanants than among felony offend-
ers.

Bail law in California reflects the notion that the risk of default
increases with the seriousness of the charge®® and the characterization
of the offense.?® The correlate of this assumption is that the bail amount
should increase correspondingly. But neither the assumption nor its
correlate makes sense in terms of the bail systemn’s primary goal of
insuring the presence of the accused. Defaults are more likely to occur
among misdemeanor than felony accused in any current system of re-
lease.3® If a relationship can be established between the character of
the offense and the likelihood of appearance, it is an inverse one.

The purpose of the fixed bail schedule in California®! is to facilitate
the speedy release of the accused by obviating the need for mdividual
determinations in every case. The bail schedule is efficient in moving
the solvent accused through the pretrial detention period, but its overall
effect on release is deleterious. Some accused persons are precluded
from securing release because they cannot pay the statutory amount, a
figure which is necessarily arbitrary in that it reflects only the serious-

28. Pulich interview, supra note 8. See CarL. PENAL CobDE § 1275 (West
1956), which requires the magistrate, in fixing the amount of bail, to take into consid-
eration the seriousness of the offense charged, the previous criminal record of the
accused, and the probability of his appearing at the trial or hearing of the case.

29. See Bail Schedule, Alameda County (on file with the CALIFORNIA Law
REVIEW).

30. See Foote, Philadelphia Bail Study, supra note 9, at 1061-62. Of the 264
forfeitures in Philadelphia in 1950, there were two bail jumpers charged with forgery,
five for sodomy, 10 for narcotics offenses, and none for burglary, robbery, rape,
arson, and voluntary manslaughter. Nearly one-half of the forfeitures involved
gambling, liquor, or traffic offenses. Id. The Oakland Bail project reported that the
rate of nonappearance among project-investigated cases released on own recognizance
between September, 1964 and August, 1966 was 5.9 percent for misdemeanors and 4.4
percent for felonies. OAk. REP., supra note 5, at 86, The District of Columbia Bail
Project reported that of the 350 defendants (190 felony and 160 misdemeanor) re-
leased on their own recognizance during 1964, 12 of the 13 defaulting defendants faced
misdemeanor charges at the point of default. McCarthy & Wald, D.C. Bail Project,
supra note 6, at 714,

31. CaL. PeNAL Cope § 1269(b) (West 1956). The schedule is established
by the judges in each county and sets a standard amount per crime which the accused
is obliged to post. Although statutory authorization for the bail schedule extends only
to misdemeanors, some California jurisdictions also use a bail schedule for felonies.
Comment, California Bail System, supra note 1, at 1165. The bail schedule is based on
the alleged interdependence between the amount of bail and the seriousness of the
charge, see text accompanying notes 28-30 supra.
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ness of the charge and not the factual circumstances of the individual
case. Standardization of the bail amount institutionalizes the sum re-
quired for release; the accused who goes before the trial court to protest
the schedule amount as unreasonably high must show why he should be
released for an amount less than the schedule or court-fixed level. The
accused who appeals on the basis that the amount set is excessive must
surmount the additional hurdle of the deference given by the appellate
courts to the discretion of the trial courts in setting bail.??

Characterization of the offense provides some idea of the signifi-
cance that society attaches to a misdeed. Felonies are usually more
serious transgressions against the social order than misdemeanors. It is
interesting to note that in California, over 85 percent of all arrests are
for misdemeanor offenses.®® It is difficult to understand why the state
need protect its interest by requiring bail from the entire arrest popula-
tion, when the vast inajority of accused will appear, and when the vast
majority of crimes for which they have been arrested are those that
society has designated as relatively minor.

C. Own-Recognizance Release: Limitations of the
Community Ties Standard

The belief underlying the own-recognizance section of the bail sys-
temn is that an accused should be released on his own recognizance only
if he has ties to the community. This philosophy is erroneous and un-
fair because own-recognizance standards reflect middle-class values
which do not conmsider the characteristics of either the poor or the
young.

In 1959 the Legislature grafted an own-recognizance release pro-
cedure onto the state bail system.?* Under section 1318.6 of the Penal
Code, an accused who could be released on bail can be released from
custody upon good cause being shown, if it appears that the accused will
surrender himself at the proper time to custody.®® The own-recogni-

32. See In re Brumback, 46 Cal. 2d 810, 815, 299 P.2d 217, 220 (1956)
(trial judge’s ruling will not be disturbed unless a manifest abuse of discretion appears);
Ex parte Morehead, 107 Cal. App. 2d 346, 349, 237 P.2d 335, 337 (1951) (must be
apparent per se that amount fixed is unreasonably great and clearly disproportionate),

33. See 1967 CaL. BUREAU CRriM. STAT. ANN. REP. 76, 79. San Francisco re-
ported 85,916 arrests in 1966 for all crimes. 82,287 of these arrests were for misde-
meanors, and 3629 represented felony arrests. 1966 SaN Francisco PoLicE DEP'T ANN.
REp. 26-36.

34. CaL. PeNaL CobE § 1318.4 (West Supp. 1968). “A recognizance is an
agreement in writing filed with the court in which the defendant agrees to appear at all
times and places as the court orders, and to waive extradition if he is apprehended out-
side of California after failing to appear.” Comment, California Bail System, supra
note 1, at 1152,

35. CaL. PENAL Cobe § 1318.6 (West Supp. 1968). Willful failure to appear is
a crime equal in seriousness to the original charge. Id. §§ 1319.4, 1319.6.
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zance procedure allows the court to release the accused who cannot
make bail. The usual procedure is to review the criminal record, resi-
dential stability, employment history, and family contacts of the accused
and assess the effects of these community ties on the risk of nonappear-
ance.?®

Although own-recognizance release enables an accused to secure
his freedom when he might otherwise have remained in jail for lack of
funds, the procedure contains many of the shortcomings of the bail sys-
tem. The criteria upon which own-recognizance release is premised
are patently middle class—they may have little relevance to many
potential arresteees.®” Unemployment and underemployment are high
among arrestees, residential instability and transience are characteristic,
and a prior criminal record is cominon.®

The use of middle-class standards also contains a built-in cultural
bias agamst certain minority groups. For index crimes,® the national

36. Often the initial investigation of the background of the accused is done by a
pretrial release project, e.g., San Francisco Bail Project, or a law enforcement agency,
e.g., Oakland Pre-Trial Release Project (probation department officers), with the final
decision as to release remaining with the court.

37. See, e.g., notes 41 and 43 infra; CIviL DISORDERS, supra note 4, at 123-36.
A large segment of the American population have incomes below the poverty level.
Id. at 258-59. It is beyond dispute that members of this group, as arrestees, would
have great difficulty meeting at least some of the requirements of release on own re-
cognizance.

However, the proposition that community ties as a basis for release on own re-
cognizance are too restrictive because they are middle-class does not mean these stand-
ards do not accurately distinguish between those accused who are more likely and
those less likely to appear. Unfortunately, they are not meaningful for a large portion
of those arrested. But comnmunity ties are only one deterrent among several available
in fashioning a system of release. The risk of recapture and penalties for willful non-
appearance are a threat to any accused, whether or not he has ties to the community.
The risk of recapture and the vigorous prosecution of those accused who wilifully de-
fault, coupled with the use of community ties when the accused possesses them, see
text accompanying notes 77-78 infra, would provide a far more flexible, and more
relevant system of release than comnmunity ties alone, in light of the large number of
poor, minority members, and young who cannot qualify under current own-recognizance
standards.

38. See, e.g., OAR. REP., supra note 5, at 40-53. In 1965, 64 and 66 percent re-
spectively of the felony and misdemeanor applicants for release on own recognizance
were unemployed. The 1majority of those who were employed had held their jobs for a
relatively short time, 25 percent of the emnployed group having been in their present
jobs less than one month, and only 40 percent having held their jobs more than one
year. 50 percent of the applicants had been living at their present address six months
or less. Approximately two-thirds of the applicants had a criminal record, and roughly
40 percent had four or more convictions. Id.

39. The Crime Index represents seven crime classifications used by the Federal
Bureau of Investigation to establisli an index to measure the trend and distribution of
crime in the United States. The crimes included are murder, forcible rape, robbery,
aggravated assault, burglary, larceny involving 50 dollars or more, and auto theft.
UnrorM CRIME REP. 4 (1966).
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arrest rate for Negroes is about four times higher than it is for whites.*
It is far more difficult for a black arrestee to meet own-recognizance
release criteria than his white counterpart.** It is probable that a large
number of the poor are represented in the Negro arrest group.*?

Both own-recognizance and bail release place a premium on factors
not characteristic of young people, who constitute a substantial portion
of the arrest population.#® It is not characteristic of this group to have
established lasting residential and employment ties to the community.
This is particularly true of Negro youths, who account for a dispro-
portionate amount of crime,* but have the greatest difficulty meeting
own-recognizance standards.

D. Pretrial Freedom and Societal Interest: Beyond the
Bail System

The primary purpose of pretrail release in the United States is to
allow the accused his pretrial liberty while assuring his appearance in
court.** An analysis of the evidence will suggest some possible alter-

40. See Civir DISORDERS, supra note 4, at 136,

41. E.g., the median income for a Negro family was only 58 percent of the white
median in 1966. Id. at 123. Negro unemployment rates are double those of white
and reached 8.2 percent in 1967. Id. at 124,

42, See 1966 SaN Francisco PorLickE Dep't ANN. REP. 26-36. In San Francisco,
of the 20,149 arrests made in 1966 for all crimes excluding traffic and drunkenness,
10,188 were white, 9,433 were Negro, and 528 were other minority groups. Thus
Negroes, representing 12 percent of the San Francisco population, account for nearly
50 percent of the arrests. If San Francisco follows the pattern of most major metro-
politan areas im the United States, 41.7 percent of its minorities are “poor,” See
CiviL. DISORDERS, supra note 4, at 127,

43. See e.g. 1967 Car. BUREAU CRIM. STAT. ANN. Rep. 135-36. Nearly one-
half of all the defendants convicted of felomies in California in 1967 were under 25 years
of age. Id. In 1966, persons under 25 years of age were arrested for 37 percent of
the murders, 60 percent of the forcible rapes, 71 percent of the robberies, 81 percent
of the burglaries, about 75 percent of the larcenies, and over 80 percent of the auto
thefts committed in the United States. CiviL DISORDERS, supra note 4, at 136. Persons
aged 20 to 24 were the largest group of individuals arrested for felonies in California
in 1967—over 32 percent. 1967 CAL. BUREAU CRiM. STAT. ANN. REp, 135-36, Those
aged 25 to 29 accounted for another 16.5 percent, Id.

44, Civi. DISORDERS, supra note 4, at 136.

45. See note 6 supra; see Foote, Introduction: The Comparitive Study of Condi-
tional Release, 108 U. Pa. L. Rev. 290, 293 (1960) [hereimafter cited as Foote,
Comparitive Conditional Release]. In many foreign legal systems bail serves multiple
purposes. Public safety is a frequent criterion for detention. The accused may be
denied release if he will continue to commit the offense before his case is concluded, or
if exceptional circumstances would justify the fear that the offense will be repeated.
Id. at 294-95. Habitual offenders or those previously convicted of an offense punish-
able by death or imprisonment for a maximum period of more than a certain number
of years may also be detained. Dando & Tamiya, Conditional Release of an Accused
in Japan, 108 U. Pa. L. Rev. 323, 325 (1960). Other systems allow detention if the
accused, while at liberty, would obstruct the administration of justice m his particular
case, Id. Detention of the accused is permitted if there is a likelihood of tampering
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natives to the balance struck between these two considerations under
current law.

The present system of pretrial release pays little heed to the interest
of the individual. Pretrial freedom protects tangible interests for the
accused besides freedom from confinement itself. One of the most sig-
nificant advantages of pretrial freedomn is the opportunity it affords for
trial preparation.*® Witness location, an important function of pretrial

with the evidence or of intimidation of witnesses. Smith, Bail Before Trial: Reflec-
tions of a Scottish Lawyer, 108 U. PA. L. Rev. 305, 309 (1960); Dando & Tamiya, Con-
ditional Release of an Accused in Japan, supra, at 326; Bratholm, Arrest and Detention
in Norway, 108 U. Pa. L. REv. 336, 337 (1960).

The proposed statute, see Part II infra, is silent on aspects such as danger to the
community if the accused is released, the probability of the accused committing further
crimes, and the risk of his interfering with the conduct of his trial. These possibilities
pose a comparatively minor threat when assessed in terms of the total number of accused
who are eligible for release under the proposed system. See Foote, Crisis in Bail,
supra note 22, at 1170 (although there is no data on the probability that an accused
will commit a serious crime during the pretrial period, it is inconceivable that the prob-
ability is higher than five percent and more likely it is considerably lower); Address
by Herman Goldstein, Executive Assistant to the Superintendent of Police, Chicago,
IIl, reprinted in PROCEEDINGS AND INTERIM REPORT OF THE NAT’L CONFERENCE ON
Bam anp CrIMINAL JUSTICE 151-65 (1965); Oax. REp., supra note 5, at 23, 88-89
(11.6 percent felony arrestees rearrested while on own recognizance, but none on origi-
nal charge and only one for subsequent charge of violent or assaultive behavior). Cov-
ering these possibilities in the statute would require standards too vague to administer.
A statute incorporating the proviso that the accused cannot be released if Lie presents
danger to the community implies an untrammeled discretion in the court to decide
these matters. A judge would be hard-pressed i arriving at any standard that would
accurately predict future human conduct. See Foote, Crisis in Bail, supra note 22, at
1169-74, A judge’s estimate about the future activity of an individual creates the
possibility that an innocent accused may be unnecessarily detained. As Professor Foote
has stated, “the justifiable statistical assumption of probability that the accused is guilty
of the offense charged easily invites the much more dubious assumption of probability
of criminality while on conditional release.” Xoote, Comparative Conditional Release,
supra, at 294. But see S. 2920, 91st Cong., Ist Sess. (1969) (proposing an amnend-
ment to the Federal Bail Reform Act of 1966 which would authorize considera-
tion of au accused’s danger to the community in setting conditions of release, and to
provide for preventive detention of dangerous persons); H.R. 14822, 91st Cong., 1st
Sess, (1969) (proposing, inter alia, to strengthen controls over dangerous individuals
released prior to trial, and to provide means for effective supervision and control of
such individuals).

46. See Stack v. Boyle, 342 U.S. 1, 4 (1951). Adegnate preparation of a defense
is significantly hampered when the accused is detained. Communication is restricted
since connsel must travel to jail to consult his client, a place often geographically
remote from his office. See Foote, Crisis in Bail, supra note 22, at 1147. ‘This prob-
lem, in aggravated form, is exemplified by the pretrial dilemma of an accused i Oak-
land. Once he has been arraigned, and is either unable to make bail or refused release
on his own recognizance, the accused is transferred to the Santa Rita Detention
Facility, some 30 miles from Oakland, and remains there for the duration of his pretrial
period. The conditions of jail may not be conducive to effective consultation. See
Note, A Study of the Administration of Bail in New York City, 106 U. Pa. L. Rev. 693,
723 (1958) [hereinafter cited as New York Bail Studyl. Facilities may be limited to
a small room, or the accused may be physically separated from his attorney by a win-
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investigation and a task peculiarly within the knowledge of the accused,
is affected adversely.*” Nor can the accused, in cases without merit,
persuade the prosecutor or complaining witness to have the charges
against him dropped.*®* The quality of the attorney-chient relationship
may also be impaired.*® The fact that the accused has been detained
may adversely affect the judge and jury at trial.®® But perhaps the most
drainatic illustration of the practical importance of pretrial freedom are
the differences in the disposition rates of jailed and released accused.
The accused released on bail on his own recognizance is less likely to be
convicted, and if convicted, is less likely to receive as severe a sentence
as the detained accused.®*

One can legitimately question the present bail system in light of the
prejudice to the accused and the insubstantial danger to the state iterest
involved.’? Clearly the state has a compelling interest in bringing the

dow or screen, and able to communicate only by speaking through a window opening
or a phone. Id.

47. See Foote, Crisis in Bail, supra note 22, at 1141-42,

48. TFoote, Philadelphia Bail Study, supra note 9, at 1052; R. GOLDFARB, RANSOM
A CRITIQUE OF THE AMERICAN BAIL SYsTEM 41 (1965) [hereinafter cited as GOLDFARB].

49. TFoote, Crisis in Bail, supra note 22, at 1147. See note 46 supra.

50. GOLDFARB, supra note 48, at 41-42, ‘The person who has reinained in jail is
brought into the courtroom under guard in contrast to the accused who enters the
courtroom freely with counsel and, perhaps, his famnily. Id. In the latter case, the
accused is demonstrating that he can function in society as a responsible citizen be-
tween arraignment and disposition, a subtle but persuasive fact. The courtroom reac-
tion to the jailed and released accused may explain why the jailed accused has higher
conviction rates by juries and more severe sentences imposed on him by judges.
See note 52 infra.

51. Yoote, Philadelphia Bail Study, supra note 9, at 1051-54; Ares, Rankin &
Sturz, Manhattan Bail Study, supra note 6, at 84-86. Rankin has shown that the sta-
tistical relationship between pretrial detention and unfavorable disposition is a causal
one. The study held constant the previous record, bail amount, type of counsel, and
family itegration of the accused. Rankin, The Effect of Pretrial Detention, 39
N.Y.U.L. Rev. 641, 652-54 (1964). Accused persons released before adjudication who
are subsequently convicted fare substantially better with regard to the sentence im-
posed. Foote, Philadelphia Bail Study, supra note 9, at 1053. Pretrial detention has
also been hypothesized to affect adversely the probability of successful rehabilitation.
Foote, Crisis in Bail, supra note 22, at 1148; Wald, Forward, Pretrial Detention and
Ultimate Freedom: A Statistical Study, 39 N.Y.UL. Rev. 631, 634-35 (1964).

Arguably the difference in disposition rates between jailed and bailed accused
could be attributed to the efficiency of the present bail system in keeping the guilty
offender in jail. The guilty accused remains in jail and is more likely to be convieted
because the judge, knowledgeable in all the circumstances of the case, has prudently
exercised his discretion in setting bail higher in those cases in which he believes the
accused is guilty. However, judges are infrequently fully apprised of the circumstances
surronnding a particular arrest, see text accompanying notes 81-82 infra, and no matter
what the amount of bail set, it is the financial inability of the accused that keeps one
accused in jail and enables another to go free before trial.

52. See text accompanying notes 9 & 22 supra. The state interest is not en-
dangered because few accused fail to appear. Most of those that do default fail to ap-
pear for a minor charge and for a technical reason.
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accused to trial, but the means by which this end is presently achieved
are unnecessarily restrictive of the freedom of the individual. Given
the vast preponderance of misdemeanor arrests, the likelihood that de-
fault rates would not increase if all accused were released,®® and the
deleterious effects of detention on the accused, it is difficult to justify
bail as a mode of release. Under the present system, the state’s interest
is over-protected at the expense of the accused’s interests. In a nation
that has in theory placed a high value on the freedom of the individual,
the bail system appears to be an anomaly. Since any system of pretrial
release deals with human conduct, an element of unpredictability is al-
ways present.’® But it is unfair to incarcerate a large number of indi-
viduals because of the supposition that a few will flee the jurisdiction,
and to premise a system of pretrial release on the assumption that de-
fault is the norm, when individuals are consequently demied their free-
dom.

In developing an imiproved systemn of pretrial release two goals
should be set: the maximization of release and the minimization of
nonappearance. Even a system that releases all accused without bail
will not significantly endanger the interest of the state.

1)
A PROPOSAL FOR REFORM
A. Outline

The following proposed pretrial release statute is a synthesis i
part of the present California pretrial release procedure and the Federal
Bail Reform Act of 1966.5% Tt would replace California Penal Code
sections 1268-1320. The statute protects the imterest of the accused
by extending an absolute right of release to all accused. Bail is elimi-
nated. The interest of the state in assuring the presence of the accused
at the proper time is also protected. Low default rates are maintained
by utilization of half-way measures designed to keep the accused in
regular contact with law enforcement agencies. Ample safeguards
against unnecessary detention are provided by immediate appellate re-
view of any detention, and a maximum imprisonment period before
trial. The court nust consider all the circumstances of a case in de-
ciding the mode of release. The discretion of the judge to refuse release
or set high bail is eliminated, but he is given power which enables him
to be imaginative in tailoring the conditions of release to fit the circnm-
stances of the individual case. It is left to local authorities to determine

53. Cf. Foote, Crisis in Bail, supra note 22, at 1169.
54, See id. at 1170.
55. 18 U.S.C. § 3146-52 (Supp. IV, 1965-68).
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which offenses require an appearance before a magistrate. Strong sanc-
tions for nonappearance are provided.

B. Exegesis

An act to repeal Chapter 1 (commencing with Section 1268),
Title X, Part Two of the California Penal Code, relating to bail;
and to add Articles 1,2,3,4,5, and 6 (commencing with Section
1271) to Chapter 1 of Title X of Part Two of the California Pe-
nal Code, relating to pretrial and postconviction release.

The people of the State of California do enact as follows:

Section 1. Chapter 1 of Title X of Part Two of the California
Penal Code is repealed.

Section 2. Chapter 1 (commencing with Section 1271) is
added to Title X of Part Two of the California Penal Code to
read as follows:

§ 1271. Right to Release. A person shall be released after
arrest as a matter of right.5¢

This section eliminates the pecuniary contingency®” to the right of
pretrial release and extends release to all offenses including those pun-
ishable by death."® Abolition of bail as a prerequisite of release re-

56. Cavr. Consr. art. I, § 6 provides: “All persons shall be bailable by sufficient
sureties, unless for capital offenses when the proof is evident or the presumption
great. . . .” The proposed section 1271 may require a constitutional amendment in
order for those capital accused coming within the limitation of section 6 to be relcased.

57. Car. PeNAL Cope § 1271 (West 1956) provides: If the charge is for any
other offense [other than an offense punishable by death when proof of guilt is evident
or the presumption thereof great], he may be admitted to bail before conviction, as a
matter of right. Both the present statute and the proposed section 1271 afford relcase
to the accused as a matter of right. The difference between the two is that the proposed
section 1271 does uot base the right of release on a financial condition.

As with current law, the proposed section places the risk of nonappearance on the
state. Bail law has in theory always allocated this burden to the state. ‘“Admission to
bail always imvolves a risk that the accused will take flight. That is a calculated risk
which the law takes as the price of our system of justice . . . . [Tlhe spirit of the
procedure is to enable them to stay out of jail until a trial has found them guilty.”
Stack v. Boyle, 342 U.S. 1, 8, (1951) (Jackson, J., concurring).

58. Cavr. PENAL CopE § 1270 (West 1956) provides: “A defendant charged with
an offense punishable with death cannot be admitted to bail, when the proof of his
guilt is evident or the presumption thereof great. The finding of an indictment does
not add to the strength of the proof or the presumptions to be drawn therefrom.” The
proposed section 1271 eliminates the distinction made under current law between an
offense punishable by death and an offense punishable by death where the proof of
guilt is evident or the presumption thereof great for several reasons. First, the histori-
cal basis for the distinction is not justified under the proposed statute, see notes 61-62
infra and accompanying text; second, the distinction stretches the concept of legal dis-
cretion to the limit, and is in fact a prejudgment of the merits of the case; third, the
proposed statute provides the means to assure the presence of any accused in court at
the designated time, see proposed section 1274 infra; and because if the safety of the
community is threatened by the release of the accused, a court under existing law has
ample power to deal with the situation, see proposed section 1280 infra.
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flects a rejection of the assumption that the accused will not appear
without pecuniary compulsion. The rarity of default, the minor char-
acter of most offenses, the sanction of apprehension, and the tangible
advantages of pretrial freedom militate against the burdening of the
accused with financial ties and therefore against the present bail system.

The California Constitution secures to the citizen accused the right
to bail in all cases except when charged with a capital offense “when
the proof is evident or the presumption great.”™® This exception is
based upon the effect of an indictment at common law,%® which fur-
nished per se a presumption of guilt of the capital accused too great
to entitle him to bail.®* Given the strength of the cominon law indict-
ment and the primary purpose of bail in California—insuring the ac-
cused’s presence in court—it would appear that this exception was
originally premised on the belief that in such cases the accused would
flee. But there is no reason to assume that he perceives the inevitability
of conviction more than an accused charged with a lesser crime.%?

§ 1272. Misdemeanors: Summons in Lieu of Arrest.

(@) In any case in which a person is arrested for an offense
declared to be a misdemeanor, and does not demand to be taken
before a magistrate, the arresting officer shall issue a written notice
to appear in court. The notice shall be prepared in duplicate, and
shall contain the name and address of such person, the offense
charged, and the time and place when and where such person shall
appear in court.

(b) The time specified in the notice 1nust be at least ten days
after arrest. The place specified in the notice shall be the court of
the magistrate before whom the person would be taken if a demand

59, Cavr. Consrt. art. I, § 6.

60. See People v. Tinder, 19 Cal. 539, 543 (1862). An indictment was unim-
peachable at common law. See id. at 545.

61. Id. at 543. This rule was undermined in California in 1872 when section 925
of the Penal Code was amended to require that a transcript be kept of the testimony
introduced before the grand jury in all criminal cases where an indictment is returned,
making an indictment impeachable. See Greenburg v. Superior Court, 19 Cal. 2d 319,
322, 121 P.2d 713, 715 (1942). The Legislature amended section 1270 of the penal
code in 1872, apparently in response to People v. Tinder, 19 Cal. 539 (1862) (see
note 60 supra), with the phrase “The finding of an indictment does not add to the
strength of the proof or the presumptions to be drawn therefrom.” Car. PENAL CODE
§ 1270 (West 1956). This evidences an intent to continue to leave the release of capi-
tal accused in the discretion of the judge. One likely reason is that only the judge
before whom the capital accused appears can decide if the evidence is such that no
amount of bail can insure his appearance.

62. Although conviction for the capital offender is no more inevitable than for
the non-capital offender, the severity of the penalty may make the disadvantages of
flight from prosecution worth the risk. However, the court can impose restrictions
under proposed section 1274 that enable both the court and other law enforcement
agencies to keep a close watch on the accused’s whereabouts. The court can also
utilize community ties when available.
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for appearance before a magistrate had been made.

(¢) The arrested person, in order to secure release, must give
his written promise to appear by signing the citation. Proper identi-
fication must be shown on request. The arresting officer shall forth-
with release the person arrested from custody when that person has
satisfactorily identified himself and promised to appear. The ar-
resting officer must so release the arrested person from custody within
a reasonable time, taking into account the circumstances of the case.

(d) Any person resisting arrest may be brought before a
magistrate in the manner provided for by section 1273.

This provision provides for the release of a misdemeanor arrestee
after arrest and the issuance of a citation. The provision includes all
misdemeanors on the assumption that appearance before a court is pri-
marily for the purpose of setting bail, a requirement that no longer
exists under the proposed statute. This method of release could be ex-
tended to felony cases, or contracted to cover only selected misde-
meanors if certain minor offenses appeared to require the attention of a
magistrate.®® The proposed statute adopts much of the citation release
procedure of section 853.6 of the California Penal Code and an iden-
tical procedure in the California Vehicle Code which is applied to traffic
violations.®*

There are several objections to applying the citation release pro-
cedure in non-traffic misdemeanor cases. Unless the accused is taken
into custody, he may not be sufficiently impressed with the gravity of
his offense. The danger is that he might be less likely to prepare his
case or retain counsel. Although first offenders might not be fa-
miliar with the system, the citizenry would soon learn to associate the
summons or citation with the gravity of the charge and the need to pre-
pare an adequate defense in much the same way that arrest under the
current system fulfills this function. A second objection is that the
booking process®® might be initially hampered by the citation release
procedure. But there should be no serious problemn in revising the
pretrial booking process to adapt to the demands of the new system.
An accused, for example, might be required to appear within five

63. For convenience, a criminal offense that requires an appearance before a
magistrate under this statute is designated a felony. Such a distinction is not necessarily
relevant to the likelihood of appearance. Note, Alternative to Bail, supra note 10, at
654; see note 30 supra and accomnpanying text. The proposed statute leaves to the
agreement of the judges of the local jurisdiction the types of offenses that require an
appearance before a magistrate. This flexibility allows local authorities to require an
appearance of an accused charged with an offense they believe merits close examina-
tion by the court.

64, CaL. VEH. CobE §§ 40500-12 (West Supp. 1968).

65. The fingerprinting, photographing, and recording of information about an
arrestee after arrest and before his bail is set. Telephone interview with Deputy
McEvers, Alameda County Jail, Nov. 19, 1969.
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days at a police station in the jurisdiction in which the citation was given
to have his fingerprints and mugshot taken. These two incidents of
arrest have traditionally been handled during the detention period fol-
lowing arrest. Penalties for noncompliance could be created or in-
cluded in proposed section 1277.%¢ Release from custody within a
reasonable time might include the period necessary for the officer to
call the local precinct for a computer check to see if the accused is
wanted elsewhere and to take fingerprints and mugshot pictures of the
accused.®” The accused could retain counsel before arraignment or, if
he were financially unable to do so, counsel could be appointed by the
court at the time of arraigninent.

Applying the citation release procedure to misdemeanor arrests
might prevent a desirable cooling off period that is provided when the
accused is detained at the jail. Certain offenses, such as wife-beating,
may be followed by further violent acts on the part of a short-tempered
husband. The statute’s flexibility, however, permits the local judges to
require violent or assaultive misdemeanants to appear before a magis-
trate.%8

The release procedure might also eliminate the valuable screening
function that a formnal arrest fulfills.®® The subsequent trip to the
police station gives the arresting officer a chance to reflect upon his ac-
tions away fromn the scene and to drop weak cases.” But an officer
can reconsider his actions and the circumstances of the arrest equally
as well during the period between the release of the misdemneanant
and the filing of the charges.

§ 1273. Felonies: Station House Release.”™ In any case in which
a person is arrested for an offense declared to be a felony, the arrest-
ing officer shall, if such person is not otherwise released under section
1272, take such person to the nearest or most accessible police facility
in the jurisdiction without unnecessary delay. The arrested person
may be ordered released unconditionally on his own recognizance by

66. See text discussion of proposed section 1277 infra.

67. A computer system currently in use m the San Francisco Bay Area allows
police on patrol to check license plates on suspicious vehicles and to ascertain whether
there is a warrant of arrest issued for persons detained momentarily. The officer
checks the identity of the detained suspect by calling the “data center,” and, if there is a
warrant, verifies it with the law enforcement agency reported to have issued the war-
rant. Telephone interview with Captain Bennet, Hayward Police Department, Nov. 19,
1969.

68. See text accompanying note 63 supra.

69. Comment, California Bail System, supra note 1, at 1154, n. 103.

70. Id.

71. The station-house release has been successfully applied to misdemeanor of-
fenders, see text accompanying note 20 supra and it has been recommended that po-
lice authorities be given discretion to extend the practice to felony accused. Note, Al-
ternative to Bail, supra note 10, at 645.
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the officer in charge. If not so ordered, the accused shall be taken
promptly for an appearance before a magistrate.

This provision provides that the officer in charge at the station to
which a felony arrestee is taken may authorize his release or require
him to appear before a magistrate.” This procedure seems workable
since the arresting officer may well have sufficient knowledge of the
facts for the officer in charge to authorize release. If the officer in
charge believes that the circumstances of the case merit scrutiny by the
court, he must order the arresting officer to take the accused before a
magistrate promptly for release under section 1274.7

§ 1274, Provisional Release. Any person charged with a criminal
offense shall, if an appearance before a magistrate is required, be
ordered released unconditionally on his own recognizance, unless the
court determines, on the basis of convincing evidence, that the ac-
cused will flee. In such a case, the magistrate mnay impose the fol-
lowing conditions or any combination thereof: He may (1) place the
person in the custody of a designated person or organization agreeing
to assume responsibility for him; (2) place restrictions on the ac-
cused person’s travel, association, or place of abode during the period
of release; (3) provide for supervision by a probation officer; (4)
require the accused to return to custody after daylight hours on con-
ditions designated by the judge; or (5) impose any other condition
which the magistrate reasonably believes will deter flight, provided
that no financial deposit shall be required.” The court shall, in

72. See text accompanying note 63 supra. A jurisdiction might find that selected
felonies also merited release by the citation release procedure.

There is the danger that police officers will tend to charge a felony against the
accused, even where the circumstances do not merit the eharge, so that the arrestce can
be taken to jail. This procedure can amount to no more than harassment, since, once
ke is taken to the station, the accused must forthwith be released unconditionally or
promptly taken before a magistrate. However, the accused retains a police record with
a felony arrest long after he is released or the charges are reduced to a misdemeanor.
This may hamper future employment opportunities. Special legislation might be re-
quired to provide that a felony arrest of an accused arrested under proposed section 1273
be stricken from his arrest record if his charges are subsequently reduced to a mis-
demeanor. ’

Police officers may legitimately distinguish between misdemeanors and felonies,
but require all felony accused, regardless of neced, to appear before a magistrate.
However, the possibility of abuse is slight. Since the accused is in no danger of losing
his liberty, an indiscriminate police policy of taking all felony accused before a magi-
strate can amount to no more than harassment. Furthermore, the court can limit the
kinds of felonies or kinds of circumstances in whicl the arrest was made that require
an appearance. See note 64 supra.

73. The station-house release could be expanded to imclude selected misde-
meanors, see note 63 supra.

74. An alternative provision, seeking to implement the Illinois procedure, see
note 10 supra and accompanying text, would not be acceptable because such a financial
provision, in order not to prejudice the accused financially or detain him beeause of
inability to post the required amount, would require limitations on the amount the
court could set. The following provision serves as an example:
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determining the applicability of conditions, conduct an inquiry into

the circumstances of the arrested person. The inagistrate imposing

the original conditions of release may amend his order at any time

after the appearance of the accused. The magistrate shall set forth in

writing the reasons for the conditions imposed or any amendment to

the original conditions.”®

This provisional release section defines the limits of the court’s

discretion in setting conditions for release, takes cognizance of the
noneconomic ties an accused inay have to a jurisdiction, employs half-
way measures to deter flight, and requires the court to inform itself of
the circumstances of each case.

The section establishes the boundaries of the court’s discretion in
setting the conditions for release. The court can restrict the freedom
of the accused, but not deny such freedom altogether. These condi-
tions provide adequate supervision of the accused because, unlike bail
release, the accused can be required to maintain regular contact with the
court or law enforcement agency, depending on the type of restrictions
imposed by the court.”® Under the present system, if the accused

In any case where a financial deposit is required by the court, the amount
required shall be ten percent of the amount set. If the amount of bail is so
fixed, the accused may obtain his release by depositing the amount in the regis-
try of the court in cash or other security, which shall be returned upon fulfill-
ment of the conditions of release, less court costs. Such condition shall not
be imposed where it appears that such financial obligation will impair the
ability of the accused to prepare an adequate defense, and in no case be greater
than the particular accused can pay.

This section is similar to the Xllinois “ten percentum” release procedure except for
the “ability to pay” and the “defense” limitations. The provision is not recommended;
in most cases the limitations will preclude imposing bail at all, and where they do
not, the accused will often be so affluent that the amount imposed will be no more than
an “icentive” to appear.

Other reasons militate against the use of a financial provision. It would create a
ground for detentiou based on inability to deposit the amount required by the court in a
statutory system where the only ground for detention is intended to be willful nonap-
pearance on the original charge, see proposed section 1276 infra. Furthermore, if
judges using the condition followed traditional reasons for setting high but purportedly
reasonable bail, the amount set would turn on the seriousness of the offense, see text
accompanying note 30 supra. Fimally, judges familiar with the old bail system might
rely on this provision to the exclusion of the other methods of release, inhibiting im-
plementation of, and experimentation with, the other nonpecuniary alternatives. Cf.
Note, The Bail Reform Act of 1966, 53 Jowa L. Rev. 170, 180 (1967) [hereinafter cited
as Note, 1966 Bail Reform Act].

75. This section adopts, with a few changes, the provisional release procedure
of the Federal Bail Reform Act, 18 U.S.C. §§ 3146-52 (Supp. IV, 1965-68). Section
3146 is the relevant section. There are no published studies that determine the default
rate of accused released under the provisional release section of the Federal Bail Re-
form Act. See Note, Bail Reform in the State and Federal Systems, 20 Vanp. L.
REv. 948, 962 (1967).

76. An aceused released on bail in practice is always free to leave the jurisdietion,
sincc bondsmen exercise little, if any, of their supervisory powers over the accnsed once
he returns to the community. Comment, California Bail System, supra note 1, at 1160.
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absconds, the court may not know of it until the day he is due for
appearance. Under the provisional release procedure, the court
knows immediately of the accused’s flight by his failure to perform a
specified condition.

The custody provision takes into account the lower rate of for-
feiture of bond when an accused is released on bail raised by family
or friends.”” The accused feels a greater obligation not to violate the
trust he has made with the court when released to his family.”®* Many
accused have law-abiding relatives who are concerned over the arrest
of a member of their family. If release to the family is thought to be
inadequate, or the accused has no relative or friend willing to take
responsibility, the court can designate an organization™ to take custody
of the accused.

Where the court believes further restrictions are necessary, it
can restrict the travel, association, or abode of the accused during the
period of release or require him to return to custody after daylight
hours. The court may also impose any combination of these restric-
tions.

The “other reasonable condition” provision affords a basis for the
court to innovate, to develop a set of conditions designed to meet the
needs of a particular case. However, the provisions are not designed to
place unnecessary burdens on the accused. An accused living in a
jurisdiction 50 miles away, and whose job keeps him at work until
eveming, should not be required to return to the jurisdiction of arrest

77. TFoote, Philadelphia Bail Study, supra note 9, at 1062, 1064-65.

78. The Oakland Pre-Trial Release Project noted that the one community tie that
its applicants did possess in some strength was a fairly constant association with other
family members. OAK. REP., supra note 5, at 50.

79. E.g., the accused’s employer, labor union, church, fraternal group, or com-
munity organization. An accused in need of medical or psychiatric treatment might be
released to a hospital or public health facility. See Wald & Freed, The Bail Reform Act
of 1966: A Practitioner’s Primer, 52 A.B.A.J. 940, 943 (1966) [hercinafter cited as
Wald & Freed]. In Connecticut, a league composed of thirteen colleges accepts custody
of accused students under the Federal Bail Reform Act. Settlement houses in New
York and some civil rights organizations are also assuring the accused’s appearance. Id.

There are two criticisms of the proposed releass provision. One is that an or-
ganization (or person) has no possibility of financial loss if the accused does not appear
and therefore has no incentive to msure the accused’s appearance. But financial loss,
even in the bail system, does not guarantee adequate supervision. See note 76 supra.
A second criticism is that a corporate entity or organization will not adequately super-
vise the accused while he is at liberty. A safeguard of the provisional release section
is that the inore distant the relationship or lack of concern for the accused’s appearance
at the required time, the more reluctant an organization will be to assume a supervisory
obligation. Note, 1966 Bail Reform Act, supra note 75, at 170, 181 (1967). Further-
more, future ieligibility of an organization to take custody may serve as a sanction
against inadequate supervision. The flexibility of the provisional release section allows
the magistrate to consider the risk involved in releasing the accused to a particular or-
ganization and to choose a responsible one,



1969] PRETRIAL RELEASE 1133

at night if some other restriction or combination of restrictions will suf-
fice.

The discretion of the court is considerably narrowed under pro-
posed section 1274. The broad power to set “reasonable” bail in the
bail systemn has a severely regressive effect on pretrial release. One
may legitimately question this theoretical proscription against excessive
bail®® when a large number of accused spend the majority of their pre-
trial period in detention.

The provisional release procedure eliminates two problems that
exist under the bail system with respect to the exercise of discretion.
One is the incarceration of an accused because the judge lacks knowl-
edge of the circumstances of his case necessary to set a bail amount that
will insure his presence.’* The information on the accused is generally
limited to his past record and the current charge.®? The amount of
bail, therefore, is based only on these factors. The result of exclusive
reliance on the nature of the offense charged and the past record as a
guide to bail determination is that as the seriousness of the charge and
the length of the record icrease, the bail rises, notwithstanding the
fact that the accused does not have the funds to make the bail set or
that he would be a good risk if other factors were considered. Thus,
while the trial judge, because of his presumed familiarity with the facts
and financial ability of the accused to give security, is supposedly able
to determine what would be reasonable bail, he is in many instances
unaware of the financial ability of the accused to pay. An accused
appealing the amount as excessive will find that the amount must be
unreasonable and disproportionate to the offense charged®® before an
appellate court will grant relief. In order to invoke the provisions of
section 1274 properly, the judge must know something about the cir-

80. [Excessive bail is prohibited. CaAr. CoNsT. art. I, § 6.

81. But see CAL. PENAL Cope § 1318.1 (West Supp. 1968), which empowers a
court, with the concurrence of the board of supervisors, to employ a staff for the pur-
pose of recommending whether an accused should be released on his own recognizance.

The proposed provisional release section requires the magistrate to be fully in-
formed of the circumstances of the accused. Furthermore, the magistrate inust inake
a determination that there is convincing evidence that release on unconditional own-
recognizance will result in the willful nonappearance of the accused.

While the proposed provisional release section contemplates that the magistrate’s
decision in tailoring conditions will be based on a full range of background information,
the information requirements are not intended to delay the release of the accused or
hamper the efficiency of the court in other judicial matters. Because of time limita-
tions, a busy magistrate should not have to spend more time than is reasonably necessary
to gather mformation. See Note, 1966 Bail Reform Act, supra note 74, at 178. The
requirements are, however, broader than those of the Federal Bail Reform Act, which
allows conditions to be imposed on the basis of available evidence. 18 U.S.C. § 3146
(b) (Supp. IV, 1965-68).

82. See Ares, Rankin & Sturz, Manhattan Bail Study, supra note 6, at 71.

83. Ex parte Duncan, 53 Cal. 410, 411 (1879).
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cumstances of the accused besides his current charge and past record.®

A second deficiency of the present system is the use of bail as an
instrument for continued mcarceration of the accused by setting it so
high as to make it impossible for the accused to pay. This has been
cited by some as an advantage of the present system, as it allows the
trial judge to keep an accused i jail if he feels this is “necessary.”®®
But such a practice clearly contradicts the purpose of bail and in-
vidiously discriminates against poor accused. These abuses can rarely
be detected on appeal because they do not appear in the record.?® The
provisional release section limits this possibility of abuse by limiting the
options of the magistrate. A court cannot set conditions that will pre-
clude release. Bail law offers the accused only two alternatives: total
release or total incarceration. Either an accused can buy his way out
or he must remain in jail. The alternatives of section 1274 are half-
way measures. 'The court, in its discretion, can provide for any quan-
tum of contact it deems necessary to deter flight. This flexibility com-
pels some individualization of release procedure by requiring the trial
court to shape the form of release to fit the case.87

The emphasis of section 1274 is on preventing willful nonappear-
ance rather than insuring the presence of the accused. The section

84. A magistrate must do considerably more than examine the charges against the
accused and his prior record. He must draw upon the knowledge of the arresting offi-
cer, the.accused, or his attorney. See Wald & Freed, supra note 79, at 942, The at-
torney can be helpful to the court by formulating a release plan. Id.

In some cases, information about the accused may not be readily obtainable. If
such circumstances arise, the magistrate originally imposing the conditions can amend
the order of release upon obtaining information showing the rehiability of the accused.
The purpose of the amendment provision is to allow the magistrate to alter conditions
where subsequent information reveals that he has over-estimated the risk of willful non-
appearance. The accused may also appeal any condition imposed under proposed sec-
tion 1275. Additional information gathered during the 24 hour period preceding appeal
which indicates the reHability of the accused is grounds for the reviewing court to re-
scind or reduce the conditions initially placed on the accused’s release.

Verfication and evaluation of the information obtained by the court is not covered
by the provisional release section. Verification could probably be accomplished by a
clerk of the court or a specially appointed officer whose sole job is to verify informa-
tion. See CaL. PENAL CobE § 1320 (West Supp. 1968). Evaluation of the informa-
tion is the responsibility of the magistrate presiding at the release hearing. He must
decide what restrictions are suitable to the risk of nonappearance i a particular case,
See Note, 1966 Bail Reform Act, supra note 74, at 179 (1967).

85. Note, New York Bail Study, supra note 46, at 705.

86. See Foote, Crisis in Bail, supra note 22, at 994 n.160.

87. See text accompanying note 32 supra. The inquiry provision mmakes manda-
tory the exercise of the fact-gathering powers of the court. Section 1274 can be utilized
fairly and effectively only after an investigation of the circumstances of the accused.
This requirement prevents the wholesale imposition of restrictions on accused persons.
An investigation of the background of the accused will enable the court to tailor the
restrictions to the particular case. The term “circumstances” in section 1274 neans
that any fact relevant to the probability of flight is open to the court for consideration.
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creates a bias in favor of release. Unless the court has convincing
evidence that the accused will willfully fail to appear, it must release
him. Thus it enables the accused without community ties to secure re-
lease if no showing can be made that he will intentionally fail to appear.
The court no longer lpoks for reasons why the accused will appear but
for reasons why he will not. The existence of convincing evidence of
risk of nonappearance is a matter for the court to decide on the basis of
all the circumstances of the case and the situation of the accused. Under
current bail procedure, the accused is presumed to be a potential non-
appearing misdemeanant or felon if he cannot post bail or has no ties
to the community. The presumiption of the proposed statute is that the
accused will appear unless there is evidence to the contrary.®®

§ 1275. Appeal from Provisional Release. A person detained

twenty-four hours or who has any of the restrictions of section 1274

imposed upon his release, or who is detained pursuant to section 1277

or section 1280, may appeal the order of the court.??

This appeal section allows any detained accused, including an ac-
cused who fled and has been apprehended, to appeal the grounds for
his detention,®® and it affords the accused a speedy release where he is
detained longer than is reasonably necessary, or where the court has un-
fairly burdened him with conditions. The court must determine the
appeal promptly because an important freedom is involved. Since de-
tention for flight requires willfulness under this chapter,”* denying a
defaulting accused a right of appeal might unfairly detain him if his
failure to appear was non-willful. An appellate court will have avail-
able in writing the reasons given by the lower court for the imposition
of conditions. This requirement should prevent abuses in the trial
court from escaping the scrutiny of the reviewing judge.’? The Legis-

88. It is impossible to state with precision just what evidence would justify a
finding that an accused will flee. Certainly more is required than motivation to flee
and the means to accomplish this purpose; any accused who believes he may be con-
victed possesses this motivation and need only choose the mode of modern tfransporta-
tion by which it is most expedient to leave the jurisdiction. Foote, Crisis in Bail,
supra note 22, at 1168. Each case will turn on facts and circumstanees too subtle to
enumerate as clear-cnt rules. Evidence of prior flight, a prior pending charge which
the accused has failed to answer, statements of the accused, or known plans to ab-
scond would be relevant. In such cases, the court may impose the conditions
enumerated.

89. A review of the initial setting of conditions must be sought by the accused.
It is not automatic. See 18 U.S.C. §§ 3146(d), 3147 (Supp. IV, 1965-68).

90. Unlike the Federal Bail Reform Act, which limits an appeal to an accused
who is unable to meet the conditions of release or must return to custody after speci-
fied bhours, section 1275 allows an accused to appeal any restriction imiposed upon him
by the court. See 18 U.S.C. § 3147 (Supp. IV, 1965-68). Thus the accused can ap-
peal a condition of release that he cannot fulfill without hardship.

91. See discussion of proposed section 1276 infra.

92, See text accompanying notes 85-86 supra.
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lature recently added to the California own-recognizance release proced-
ure a provision for automatic review of the order fixing the amount of
bail if the accused is detained because of inability to post the amount
fixed.?®
§ 1276. Failure to Appear on A Felony Charge A Felony; Failure
to Appear on A Misdemeanor Charge A Misdemeanor. Every per-
son charged with a felony who willfully fails to appear is guilty of a
felony. Every person charged with a misdemeanor who willfully
fails to appear is guilty of a misdemeanor,

Section 1276 places primary responsibility on the accused for his
appearance in court. “Willful” nonappearance requires an intent on
the part of the accused not to appear for the purpose of avoiding prose-
cution. Section 1276 adopts sections 1319.4 and 1319.6 of the Cali-
fornia Penal Code, which currently apply only to release on own recog-
nizance, and extends their coverage to any release under this chapter.®
Presently, there is no comparable penalty for jumping bail.?®

§ 1277. Imposition of Conditions Upon INonappearance. If the ar-
rested person fails to appear as required, the court may issue out a
warrant of arrest. If the accused appears within forty-eight hours
in person or by representative, and can show proof of good cause for
his failure to appear, the court shall reinstate the arrested person
on his own recognizance and may impose the conditions, or any
combination thereof, of section 1274. A default within the provisions
of section 1276 is grounds for detention, provided that the accused
may not be detained for a period longer than that specified in section
1382 of the Penal Code. The court shall set forth in writing the
reasons for its finding. A default not within the provisions of section
1276 is not grounds for detention. Any person detained under this
section may appeal the finding of the court pursuant to section 1275.
Neither a finding by the trial court of willful nonappearance nor an
affirmance of such finding by a reviewing court shall be admissible
in an action brought by the State against the arrested person for
willful nonappearance under section 1276 of the Penal Code. This
provision is not to be deemed exclusive of any other remedies of
the arrested person.

Section 1277, in conjunction with section 1276, sets out the con-
sequences that follow from the accused’s failure to appear, whether for
willful or technical reasons. These sections protect an accused released
provisionally or otherwise who fails to appear on technical grounds,

93. CaL. PENAL CoDE § 1320 (West Supp. 1968). The review must be made not
later than five days from the time of the original order. Id. A person detained before
trial because of inability to make bail or insufficient ties to the community may seek a
writ of habeas corpus. CAL. PENAL CoDE §§ 1490-91 (West 1957).

94, California bail law distinguishes between willful and non-willful appearance.
Cav. PENAL CoDE § 1305 (West Supp. 1968); id. §§ 1319.4, 1319.6.

95. Comment, California Bail System, supra note 1, at 1152,
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make a finding of willful nonappearance inadmissible in a section
1276 prosecution for flight, and provide the accused with an effective,
although not exclusive, remedy for detention or conditional release.

Once the accused has failed to appear, a subsequent appearance
within 48 hours and good explanation for his nonappearance requires
the court to release him with or without conditions imposed.®® If the
court does not accept the explanation, it may, subject to section 1382 of
the Penal Code,®” order the accused detained until a trial date has been
set. The accused may appeal this finding under section 1275. An
accused who appears after the 48-hour period and can show good cause
for his nonappearance may be released. However, the court may order
detention and thus require the accused to appeal.

The inadmissibility in a section 1276 penalty trial of a finding of
willful nonappearance prevents the use of a finding of fact in a non-
adversary proceeding from being used in an adversary proceeding. The
final provision makes certain that the statute is not construed to be the
sole remedy of the accused. The detained arrestee can utilize any
traditional method of securing release.”®

§ 1278. Breach of Agreement. If the accused fails to comply with
any of the conditions imposed upon him by the court, further condi-
tions or any combination thereof may be imposed. Failure to comply
is not grounds for detention. Willful failure to comply is a misde-
meanor, regardless of the outcome of the original charge. A finding
by the trial court of willful breach of agreement under this section
shall not be admissible in an action brought by the State against the
accused.

In the same manner that section 1277 distinguishes between the

96, Compare with proposed section 1277 CaL. PENAL CopDE § 1305 (West Supp.
1968): “Upon the accused’s nonappearance without sufficient excuse when his pres-
ence in court is required, at any time within 180 days, if the accused and his bondsman
appear and offer au excuse or proof of nonconnivance, or if the bondsman appears
and offers an excuse to the court’s satisfaction, the court 1nust remit the forfeiture upon
such termns as may be just. The forfeiture may be set aside if the bondsman appears
in court with the accused in his custody within the 180 day period, and moves to set
aside the forfeiture, surrenders the accused to the court, or requests the court not to
reinstate the bond.”

97. Car. PeNAL CobDE § 1382 (West Supp. 1968) prevents the possibility of the
accused remaining in jail for an excessive period of time before the adjudication of his
case. A court must dismiss an action where, inter alia, the accnsed is not brought to
trial in a superior court within 60 days after the finding of an indictment or infor-
mation; or in a misdemeanor case regardless of when the complaint is filed, if the ac-
cused is not brought to trial within 30 days after he is arraigned if he is in custody at
the time of arraignment; or in all other cases, within 45 days after his arraignment.

In order to make the language of section 1382 consistent with that of proposed
section 1277, and to effectuate the policy of the proposed pretrial release statute against
unnecessary defention, it is recommended that section 1382 be amended to make the
limitation periods run from the date of the court’s order of detention.

98. E.g., CAL. PENAL CoODE §§ 1490-91 (West 1957) (habeas corpus).
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“willfully” defaulting accused and the “technically” defaulting accused,
section 1278 distinguishes between the “willfully” breaching accused
and the “technically” breachiig accused. Some breaches may be tech-
nical, and the accused who makes a mistake should not be punished in
the same manner as an accused who intentionally breaches a condition.

In either case, the accused can only be guilty of breach of agree-
nient. The accused may appear before the court and explain his non-
compliance. The reasonableness of his explanation will, to some ex-
tent, depend on the number and type of limitations, if any, iniposed on
him under section 1274. It is improbable that an accused would
“forget” to call an officer of the court; it would not be unlikely for an
accused to miss a night at a detention center if he were ill or had been
involved in a traffic accident. Adequate penalty is provided for will-
ful noncompliance. If an accused can be incarcerated only upon a
finding of willful nonappearance, breach of condition alone should not
be a sufficient ground for incarceration. The inadmissibility in a section
1278 penalty trial of a finding of willful breach by the accused prevents
the use of a finding of fact in a nonadversary proceeding from being
used in an adversary proceeding.

§ 1279. Instructions to the Accused. Upon release the court shall
inform the accused of the penalties for noncompliance with this ar-
ticle orally and in writing in the Englisli language and, if necessary,
in the language with which the accused is familiar.??

The court must inform the accused of any condition imposed on his
release and the penalty for breach of condition and for nonappearance.
If these penalties are to have any deterrent value, the accused must be
informed of the sanctions. Failure to instruct in the case of nonappear-
ance might prevent conviction in an action brought by the State under
section 1276, but would not prevent detention under section 1277. Fail-
ure to instruct might be considered prejudicial in a criminal proceeding.
However, the willfully defaulting accused should not be able to take
advantage of an error of the court to facilitate a subsequent effort to
abscond. Here the purpose of the article would be violated.

The requirement to instruct the accused orally and in writing in a
language with which he is familiar is desigued to assure full understand-
ing of the penalties for noncompliance by all persons before the court.
The fact that many accused are illiterate or have inadequate command
of the English language necessitates this requirement.*?°

§ 1280. Release After Conviction. If the judgment imposes a fine,

99. Proposed section 1279 incorporates in part 18 US.C, § 3146(c) (Supp.
IV, 1965-68).

100. Ares, Rankin & Sturz, Manhattan Bail Study, supra note 6, at 75, A court
located in San Francisco, for example, would distribute instructions to the accused in
English, Chinese, or Spanish.
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or imprisonment in the case of a misdemeanor, the convicted person
awaiting appeal shall be released. The court may impose the con-
ditions of section 1274 or any combination thereof. A person con-
victed of any other offense may be treated in the same manner. If
the court believes that no one or more conditions of release in section
1274 will reasonably assure that such convicted person will not
willfully default, or if it appears that an appeal is frivolous,* sucli
convicted person may be ordered detained. The court may require
a person convicted of a felony whose sentence is other than a fine
to produce evidence in favor of release. The judge shall set forth
the reasons for detention in writing pursuant to section 1274. The
convicted person may appeal the decision of the court under section
1275. This provision is not to be deemed exclusive of the reme-
dies?%? of the convicted person.

This post-conviction provision affords release to all accused ir-
respective of the nature of the judgment. If the judgment is a fine, or
in the case of a misdemeanor, if the judgment is imprisonment, the
accused has an absolute right to release.’®® Felons who receive a

101. See 18 U.S.C. § 3148 (Supp. IV, 1965-68).

102. See note 98 supra.

103. Compare this provision with CaL. PENAL CobE § 1272 (West 1957). Cal-
ifornia bail law has always made two exceptions to the absolute right of bail: Capital
offenders, where the proof of their crime is evident or the presumption thereof is
great, are not bailable, presnmably because the accused will flee (see note 61 supra);
convicted felons whose judgment is not a fine have no absolute right to bail because
upon conviction, they lose the benefit of the presumption of innocence, and are pre-
sumed guilty. Article I, section six of the California Constitution provides that “All
persons are bailable by snfficient sureties unless for capital offenses when proof is evi-
dent or the presumption great . . . .* However, this provision has been construed to
entitle a party to bail as a matter of right only in those cases where he has not already
been convicted. The broader interpretation, which would mclude offenses before and
after conviction not punishable by death, has been rejected. Ex parte Voli, 41 Cal. 29,
32 (1871) (so far as cases after conviction were concerned, the provisions of the
1849 Constitution that “All persons shall be bailable . . . unless for capital offenses
when the proof is evident or the presumption great” was not intended to alter the com-
mon law rule that applications for bail on appeal were addressed to the discretion of
the court); Ex parte Hoge, 48 Cal. 3, 6-7 (1874) (judicial discretion should be exer-
cised in favor of granting bail ou appeal, since the accnsed should not be made to suf-
fer detention which the constitutional right of appeal was designed to prevent); Ex
parte Brown, 68 Cal. 176, 8 P. 829 (1885) (reaching the same result as Ex parte Voll,
supra, with Tespect to the bail provision as incorporated without change in language i
article I, section six of the 1879 California Constitution). The release of these two
classes of accused is in the discretion of the court, and, therefore, the court may
consider other factors in determining the propriety of release. See mnote 7 supra.

The distinction between bail before and after conviction is rooted in the legislative
and judicial history of California. Prior to 1872, the California courts had no author-
ity to stay proceedings upon appeal takeu from judgments in felony cases less than capi-
tal in degree. Ex parte Hoge, supra; Ex parte Maiks, 49 Cal. 681 (1875). The only
method by which a stay could be effected was by admitting the prisoner to bail under
section 1272. Id. Bail pending an appeal, therefore, was exercised with great liber-
ality. Id. Section 1243 of the Penal Code, enacted in 1872, stayed execution of judg-
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sentence of imprisonment or death may be ordered detained. The
court may require such a felon who requests release to produce evi-
dence indicating that he will not intentionally default.

The proposed post-conviction section does not substantially alter
existing law which affords the right of release to all accused awaiting
appeal, except in felony cases where the judgment is not a fine 1%
Felons may be released in the discretion of the court under current law
and under the proposed section.1%®

The proposed post-conviction section places the burden of produc-
ing evidence on certain convicted felons because the balance between
the interests of the accused and the interests of society shift upon con-
viction of the accused. The presumably innocent accused at the
pretrial stage has been adjudicated guilty, and the interest of society in
protecting its members and institutions becomes paramount. However,
because on appeal the accused may be found innocent or entitled to a
new trial, he should be able to present to the court meritorious grounds
for release. Judicial power to deny release unless the convicted accused
produces evidence that he will not willfully default provides protection
for society and effectuates both present California policy?*® and that of
the proposed statute that trial and appellate courts should exercise their
discretion in favor of granting release.

The accused detained while awaiting appeal can request the judge
originally imposing the detention to amend the order or he can appeal
under section 1275. The judge who finds that a risk of willful non-

ment by appeal in all capital cases, and in all other cases where the judge in whose
court the accused was convicted certified there was probable cause for appeal. CAL.
PeNAL CopE § 1243 (1872). In Ex parte Marks, supra, the California supreme court
reasoned that since the accused was not protected by section 1243, he should not be
released pending appeal under section 1272 unless an “extraordinary circumstance”
mtervened between the verdict of the jury and the appeal. Id. at 683. The extraor-
dinary circumstances test remained the guiding criterion for the exercise of discretion
in bail cases pending appeal until In re Brumnback, 46 Cal. 2d 810, 299 P.2d 217 (1956),
when the California supreme court substantially modified it. See Ex parte Smallman,
54 Cal. 35 (1879); Ex parte Brown, 68 Cal. 176, 8 P. 829 (1885); Ex parte Smith, 89
Cal. 79, 26 P. 638 (1891); Ex parte Turnper, 112 Cal. 627, 45 P. 571 (1896) (a con-
victed accused inust make an affirmative showing of some extraordinary circumstance
before the court has abused its discretion in denying bail on appeal); In re Pantages,
209 Cal. 535, 291 P. 831 (1930). In Brumback the court held that the test enlarges
rather than restricts the permissible discretion of the judge under section 1272, that
the trial court can grant bail on appeal even though an extraordinary circumstance has
not occurred, and the primary purpose of bail, before and after appeal, is to insure the
presence of the accused in court when required. In the case of appeal upon conviction,
release on bail is in the discretion of the court, which allows the judge to consider other
factors in deciding whether or not to release the accused on bail.

104. See Cavr. PENAL CoDE § 1272 (West 1957).

105. Id.

106. Molinari, Bail Pending Appeal in California, 1 U. SaN Francisco L. Rev.,
217, 221 (1967).
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appearance exists must give reasons for his findings in writing as pro-
vided by section 1274. If the accused is denied both amendment to,
and appeal from, the order for detention, he can pursue any other
traditional remedy he may have for release on appeal.*®?
§ 1281. Effect of Article on Other Statutes: Limitation. The
provisions of this article shall not be construed to apply to sections
701-14 of the California Penal Code or Division VI of the Cali-
fornia Welfare and Institutions Code.

The two provisions exempted from the operation of this proposed
statute serve purposes different from those of pretrial release. Sections
701-14 of the California Penal Code are provisions for security to
keep the peace. Upon a showing that the arrested person threatened
to commit an offense against the person or property of another, the magi-
strate can require the arrested person to post a bond not to exceed 5,000
dollars for six months, or commit the arrested person to jail until the
amount is posted. Division VI of the California Welfare and Institutions
Code provides for the civil commitment of the mentally ill.

CONCLUSION

This Comment has discussed the erroneous assumptions underlymg
current California bail procedure in order to show that the state interest
would not be endangered by releasing most accused before trial without
bail or without meeting the present own-recognizance requirements. A
pretrial release statute has been proposed, the purpose of which is to
release as many arrestees as possible while insuring that almost all will
return. The proposed statute draws upon the fornis of pretrial release
other than bail now in use in the United States and extends the Califor-
nia citation and station-house release procedures to misdemeanor and
felony arrestees. The system is designed to permit flexibility by local
magistrates in adapting the type of release best suited to a particular
offense.

The implementation of the proposed pretrial release statute could
be acconiplished by establishing a pilot program in a small town or
judicial area. If successful, the procedure could be extended, on an
experimental basis, to an entire county, or to an urban area. The use of
the statute in a large city would allow local judges to ascertain its
effectiveness with virtually every type of offense.

The proposed statute considers both the iterests of the accused
and society and attempts to strike a fair balance between them. These
two interests are balanced in a manner that does not protect the interests
of one side to the exclusion of the interests of the other.

Dan Lang

107. See In re Brumback, 46 Cal. 2d 810, 299 P.2d 217 (1956) (habeas corpus).



