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Judicial Review in Comparative
Perspectivet

Mauro Cappelletti*

Judicial review of legislation has frequently been called a
uniquely American institution. Professor Cappelletti casts pro-
found doubt on the accuracy of this characterization, pointing out
that our system of review has both historical antecedents and con-
temporary analogues. By employing the comparative approach, the
author not only sheds considerable light on the philosophical under-
pinnings of judicial review, but reminds us once again that seem-
ingly disparate political and legal systems are yet responses to ba-
sic problems of social ordering that are common throughout the
world community.

In the realm of thought, it is supremely just and right that all
frontiers should be swept away.

There is too little of high spiritual value scattered over the earth
for any epoch to say: we are utterly self-sufficient; or even: we pre-
fer our own.

Jacob Burckhardt1

Few institutions reveal the temper of our times as clearly as judicial
review of legislation. A comparative analysis of judicial review demon-
strates not only that the institution represents a fascinating synthesis of
two seemingly contradictory schools of thought, but also that it tells
us much of our own psychological responses to the tyrannies of our age.

t* This Article is from the author's forthcoming book, Judicial Review in the
Contemporary World, to be published by The Bobbs-Merrill Company, Inc., and is
published here by permission. All rights reserved.

* Professor of Law, University of Florence and Stanford University; Director, In-
stitute of Comparative Law, University of Florence; Visiting Professor of Law, Univer-
sity of California, Berkeley, 1970. D. jur. 1952, University of Florence.

1. J. BuRcKmaRDT, FORCE AND FREEDOM 80 (J. Nichols transl. 1955).
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Written constitutions, and the subordination by the courts of statu-
tory law to those constitutions, represent innovations with deep philo-
sophical roots. From the earliest times men have sought to create
or discover a hierarchy of laws and to guarantee observance of this
hierarchy. Indeed, this search is one aspect of man's never-ending at-
tempt to find something immutable in the continuous change that is his
destiny. Laws change, but the Law must remain, and with it society's
fundamental values; a law which contravenes that Higher Law is not a
law at all.

Basically this doctrine lies at the root of all natural law theories,
whether secular or divine, and implies the right to disobey the unjust
law, whatever sacrifice disobedience may entail. From a realistic point
of view, of course, these theories themselves are based on an illusion.
The Law also changes, and even the fundamental values are mutable.
One could say, to paraphrase Benjamin Constant, that the liberty of
today is not that of other times, and the same can be said of justice and
all other values. But the utopian desire which natural law doctrines ex-
press is an irrepressible facet of human nature. Natural law theories
will therefore be continually revived, especially in moments of acute
crisis.

One such revival has occurred in our own time. Particularly in the
civil law world, the nineteenth century was heavily influenced by posi-
tivist thought, which feared any attempt by the judiciary to impose
higher or constitutional standards on ordinary legislation. The popular
legislature was seen as the only source of law, and its statutes were to
control all cases brought before the courts. When the Nazi-Fascist era
shook this faith in the legislature, people began to reconsider the judi-
ciary as a check against legislative disregard of principles once consid-
ered immutable. They began, in a sense, to "positivize" these principles,
to put them in written form and to provide legal barriers against their
violation.

This process took place in three stages. The first step was the writ-
ten constitution, primarily conceived as a codification of individual and
social values. Here we find the necessarily vague terms of these values
being transformed into positive law in an attempt to give legal signifi-
cance and positive meaning to meta-legal ideals.

The second step was to give a rigid character to modern constitu-
tions, conferring a relative immutability on the superior law and the
values it enshrines. This rigidity was in marked contrast to such nine-
teenth century constitutions as Italy's Statuto Albertino, which the legis-
lature could change at any time by ordinary statute.

The final step was to provide a means for guaranteeing govern-
ment's obedience to the constitution, separate from the legislative power
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itself and embodied in the active work of the judges or, in some systems,
of a special constitutional court. This active work of the judiciary makes
the necessarily vague terms of constitutional provisions more concrete
and gives them practical application. Through this work the static terms
of the constitution become alive, adapting themselves to the condi-
tions of everyday life. It is in this way that the values embodied in the
Higher Law become practical realities. Hence this framework of mod-
em constitutions and judicial review synthesizes the ineffective and ab-
stract ideals of natural law with the concrete provisions of positive law.
Through modem constitutionalism, in short, natural law, put on an his-
torical and realistic footing, has found a new place in legal thought.

Another characteristic of modem constitutionalism, beyond the de-
sire to incorporate immutable ideals into positive law, shows a similar
convergence of natural law and positivism. Natural law proclaimed its
ideals not only immutable, but also universally valid, while positivism
confined the validity of law to the boundaries of national sovereignty.
In modem constitutionalism there is a clear trend toward a universal
acceptance of certain values. Although the constitution remains su-
preme law only for a particular state, there is a remarkable and growing
similarity in the ideals of many, particularly Western, constitutions.

This trend is especially apparent in the context of judicial review.
Part II of this Article describes the spread of judicial review from the
United States to numerous other countries, in Europe and elsewhere.
With its recent introduction in Yugoslavia, it has even taken root in an
entirely different ideological and constitutional environment. Moreover,
it will be seen that originally there were two entirely distinct systems of
judicial review, separated by deep theoretical differences. But, even
here, the converging trend of modem jurisprudence is reflected in a
muting of the original sharp contrast. It is precisely in this blurring of
sharp ideological distinctions and in this gradual tendency towards har-
monization of legal institutions that the comparative method reveals its
importance.

We live in an age characterized above all by cultural and economic
movements that cut across national boundaries. This internationalism
is reflected in the enormous growth of interest in comparative law, not
only in the constitutional area, but in every branch of jurisprudence.
Traditional natural law theories were doomed to failure because they
could not give substance to their airy formulations and had no instru-
ment to effectuate themselves. Positivism, on the other hand, limited to
the actual application of the law on a purely national level, could not
satisfy the grander desires of man. The modern comparative school
seeks to combine the virtues of both natural law and positivism by adopt-
ing the realistic methods of positivism in the search for common ele-
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ments in legal institutions of various nations and for the common values
that they express.2 The comparative method is the indispensable
tool of this new approach, for it offers the practical means by which the
search for the common core of legal systems can be pursued.8

Constitutions express the positivization of higher values, judicial
review is the method for effectuating these values, and the comparative
method is the instrument of the movement towards harmonization and
of the search for internationally acceptable values. Together, these
three form an integral part of the new direction in modem jurispru-
dence.

I

HISTORICAL ANTECEDENTS OF JUDICIAL REVIEW

While judicial review as a working method of subordinating state
action to higher principles was first effectively implemented in the Uni-
ted States, the idea did not spring new and fully developed from the
brow of John Marshall. Rather, the American version of judicial re-
view was the logical result of centuries of European thought and colonial
experience which had made Western man generally willing to admit the
theoretical primacy of certain kinds of law and had made Americans in
particular ready to provide a judicial means of enforcing that primacy.4

2. In the field of private international law, others have already used the com-
parative method to begin a genuine "third school," the forerunner of which was Ernst
Rabel. This school synthesized both the universalist school of the 19th century, headed
by such people as Savigny and Mancini, and the positivist and particularist school prev-
alent in Europe at the turn of the century with the emergence of such scholars as
Bartin, Kahn, Dicey, and Anzilotti. See Zweigert, Die dritte Schule im internationalen
Privatrecht, in FEsrscHuFr rFTu LEO RAAPE 35 (1948). See also M. CAI'PELLETTI,
PROCESSO B IDEOLOGiE 339, 368-71, 382 (1969); M. CAPPELLETTI, EL VALOR DE LAS
SENTENCIAS Y DE LAS NORMAS EXTRANJERAS EN EL PROCEsO CIVIL 5, 57-62, 85-86 (1968).
This development, however, is not confined to private international law, but can be
found in constitutional law, and the law in general. I would consider it to be the cen-
tral feature of modern jurisprudence.

3. See Schlesinger, The Common Core of Legal Systems: An Emerging Subject
of Comparative Study, in XXTH CENTURY COMPFIATnrE AND CONFLICrs LAW 65 (K.
Nadelmann, A. von Mehren & J. Hazard eds. 1961).

4. For a thesis suggesting that judicial review was a distinctively American
contribution to political theory, see J.A.C. GRANT, EL CONTROL JurISDICCIONAL DB LA
CONSTrFUCIONALIDAD BE LAS LEYEs (1963). See also C. FlumDiucH, THE IMPACT or
AMERICAN CONsTUIONALisM ABROAD 92 (1967) ("the basic idea of judicial review is
of American origin"). Alexis de Tocqueville was suggesting a similar idea when,
speaking of the right of American courts to refuse to apply a law which they consider
unconstitutional, he wrote: "I know that a similar right has sometimes been claimed by
courts in other lands, but it has never been conceded." A. DE TOCQUIEVILLE, DEMoc-
RAcY IN AMERiCA 90-91 (J. Mayer & M. Lerner eds. 1966).

Admittedly any attempt made to find exact historical precedents for judicial review
would be a hazardous undertaking. For example, voiding of colonial statutes by the
Privy Council as contrary to imperial legislation or voiding of state or local law as viola-

1020 [Vol. 5 8:1017



JUDICIAL REVIEW

A. Higher Law Conceptions in Class.ical Antiquity

The belief in the need to subordinate certain acts of the law-mak-
ing power to higher, more permanent principles is not confined to our
own time. It may be traced, through the Enlightenment philosophers,
the English courts of equity, the French Parlements, the medieval scho-
lastics, and early Church fathers to its earliest direct origins in Greco-
Roman civilization.5

Ancient Athenian law, for example, distinguished between a n6mos,
corresponding to a law in the strict sense, and a psdphisma, which in our
times might be called a decree. Ndmoi might in a certain sense be com-
pared to modem constitutional laws,' for they often concerned the orga-
nization of the state and could be amended only by an extrordinary and
very complex procedure.7 Indeed, revision of the laws was an ex-
tremely serious matter and was surrounded by most carefully conceived
and unusual guarantees. Heavy liability was placed on the person who
proposed an amendment that was not eventually ratified or, even if rati-
fled, subsequently proved inadvisable. This reflected the Greeks' gen-
eral notion that the law ought to be something fixed and "withdrawn
from the tumultuous vicissitudes of political life and from the headstrong
impulses of the assemblies.""

Thus the power to change the laws was withdrawn from the whims
of a majority in the popular assembly, the ecclesia. The ecclesia,
however, did have its own kind of direct legislative power. Its enact-
ments took the form of psephismata, or decrees, which could deal with a
wide range of matters. A psdphisma could even consist of norms of gen-
eral effect, binding on all the citizens, in which case it was said to be as-
similated to the laws, the n6moi.9

tive of a national (federal) constitution, is not the same as voiding of a federal statute by
the judiciary as contrary to a federal constitution. Our theme-the influence of higher
law ideas in Western history, and the use of the judiciary to guarantee this law-ap-
plies, however, to all these cases.

5. See generally E. CORwIN, THE "HGHER LAW" BACKGROUND OF AMERICAN
CONsTrrUrIoNAL LAw (1955). See also M. BATrAGLINr, CoNTm uro ALLA sTOrA
DEL CONTROLLO DI COSITrZIONALIT DELLE LEGGI (1957); R. MARCiC, VmwAssUJNG
UND VERFASSUNGSGmucHT 177-82 (1963); L. BETH, PoLrTcs, THE CoNSrTON AND
Tm SuPREME COURT 2-14 (1962) and the bibliographical references therein; Deener,
Judicial Review in Modern Constitutional Systems, 46 AM. POL. Scr. Rmv. 1079 (1952).

6. See Paoli, Nomothetai, in 8 Nuovo DiGESTO rrALiANO 1049 (1939); cf. 1
V. EHRENBERG, DER STAAT DER GRIECHEN 38, 42-43, 74-75 (1957).

7. 1 V. EHRENBERG, supra note 6, at 55, 75; C. HIGNETr, A IsToRy OF THE
ATHENIAN CONSTITUTION TO THE END OF THE FIFM CENTURY B.C. 299-305 (1952); U.E.
PAOLi, STUnt SUL PRoCESSO ATnCO 55 (1933); 2 P. DE FRANCISCI, ARCANA hMPEmn 100
(1948).

8. U.E. PAOLU, supra note 7, at 23, 27-33.
9. Id. at 55-56. See also 2 P. DE FRANciscI, supra note 7, at 105, 115; 1 V.

EHRENBERG, supra note 6, at 42.
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During some of the more politically troubled times in the life of
Athens, the tendency to legislate by psephismata became dominant. Nev-
ertheless, it remained a fundamental principle that the decree, what-
ever its content, could not conflict with the n6moi in either form or sub-
stance.'0

Two consequences attended the enactment of an "unconstitutional"
psiphisma. First, the legislator who had proposed the illegal decree in-
curred criminal liability, which gave rise to a public right of action called
graph paran6mon. Second, psephismata that were in conflict with the
n6moi were considered void." The Athenian judges, although in prin-
ciple obliged to decide cases on the basis of both the laws and the de-
crees, were bound by the latter only insofar as they were consistent with
the former.

This Greek distinction between ephemeral, man-made rules and the
unchanging precepts of the universal, natural, or divine law has be-
come a fundamental feature of Western thought. Plato, for example,
taught that law should reflect the divine order of things, being superior
and not adaptable to the changing interests of men or classes of men.
For Aristotle, the laws were norms above human passions, 12 and, sig-
nificantly, he formulated a doctrine of the supremacy of the laws' 8 and
of the illegality of an unjust law.' 4 In addition, Sophocles, the Stoic
philosophers, Cicero, and Roman jurisprudence as a whole all sub-
scribed to the idea of "one eternal and unchangeable law binding all
nations through all time. .... 15

B. Higher Law Conceptions in Medieval Thought

Through Augustine, Isidore of Seville, Gratian and others,'
Greco-Roman conceptions of higher law assumed a prominent position
in the thought of the Middle Ages, though such conceptions, to be sure,
were given considerable theological content. In the writings of Thomas
Aquinas, for example, natural law was conceived as a lex superior of

10. U.E. Paom, supra note 7, at 56; 2 P. DE FRANciscI, supra note 7, at 115-16;
1 V. EHRENBERG, supra note 6, at 42-43, 55.

11. 2 P. DE FRANciscr, supra note 7, at 104, 116. See also M. BATSAGLINI, supra
note 5, at 8-10.

12. U.E. PAom, supra note 7, at 29.
13. See Passerin d'Entr~ves, Legalita e legittimita, in 2 STuDi IN ONORE DI

EaM.MO CROSA 1305, 1309 (1960).
14. E. CoRwIN, supra note 5, at 7.
15. From Cicero's De Republica, as quoted in E. CORWIN, supra note 5, at 10.

See also, e.g., B.F. BRoWN, THE NATURAL LAW READER 47-60 (1960); Fassb, Giusna-
turalismo, in 7 NovIssImO DIGESTO rrALiANo 1106 (1961); H. COING, NATURREcHT ALs
WISSENSCHAFrICHES PROBLEM 6 (1965). E. CoRwIN, supra note 5, at 9-17, quotes sev-
eral passages from Cicero as genuine "anticipations of judicial review."

16. E. CoRwN, supra note 5, at 18.
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divine origins to which all other norms were subjected.17  As one
modem jurist writes,

[T]he act of the sovereign which violated the limits placed by na-
tural law was declared null and void. The judge, whose job it was to
apply the law, was bound to consider as void (and therefore not
binding) both administrative acts and laws contrary to [natural] law
even if they emanated from the Pope or the Emperor. According to
some theories, even individual subjects were freed from the duty to
obey, when faced with a commandment which did not conform with
the [natural] law, to such an extent that the forceful imposition of
an unjust law justified armed resistance and even tyrannicide.18

In place of the Roman or pseudo-Roman tenet that the sovereign is not
subject to the laws, princeps legibus solutus, some wished to substitute
its opposite: princeps legibus tenetur, the sovereign is subject to the
laws. Others formulated a more moderate theory, according to which
the sovereign was not bound by civil law but was, however, bound by
natural law.19

Medieval theory, therefore, distinguished sharply between two types
of norm: jus naturale, which was superior and inviolable, and jus posi-
tivum, which was binding only if in conformity with the former. Medi-
eval practice, however, did not.20  Nor is this fact surprising. A
judge, faced with an apparent conflict between positive legislation and
natural law theory, had to choose between applying the law of his state
or the ill defined principles of a legal system lacking both sanctions and
institutions. Given this choice, it is easy to see why the judge would ap-
ply the positive law to concrete cases, leaving to philosophers the airy
formulations of natural law.

It was left to times nearer our own to provide the instruments
whereby these norms could be assimilated within a unitary legal order.
There was some divergence in the manner in which the natural law pre-
cepts evolved, were positivized 2' and assimilated into the sphere of
positive law in various states. But a cursory glance at both French and
English legal developments will show that the links between these early

17. E.g., THOMAS AQuINAs, SUMMA THEOLOGICA I1-il, q. 60, art. 5; id. I-il, q. 95,
art. 2; see Passerin d'Entr~ves, Diritto naturale e distinzione Ira morale e diritto nel
pensiero di S. Tommaso d'Aquino, 29 RIsTA DI FILOsOFiA NEo-SCOLAsncA 373, 373-74

(1937). But see G. FAssb, LA LEGGE DELLA RAGIONE 108 (2d ed. 1966).
18. M. BATrAGLim, supra note 5, at 13. The most thorough account of what has

been mentioned in the text can be found in the famous works of 0. voN GiEKEy, JoHnA-

NES ALTHUSIUS UND DIE ENTWICKLUNG DER NATURRECHTLICHEN STAATSTHEORIEN 272-73,
passim (1880) and LEs THfORIES POLrQUES Du MOYEN AGE 160-63 (J. de Pange

transl. 1914). See also E. ConwIN, supra note 5, at 19-20.
19. M. BATrAGLiNr, supra note 5, at 14.
20. See E. CORwIN, supra note 5, at 23.
21. See P. PIovANI, GruSNATuRALiSMO ED ETICA MODERNA 46 (1961).
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higher law theories and modem conceptions of judicial review are close
indeed.

C. France: The Parlements and Popular Sovereignty

The French have clung tenaciously to the idea that no judicial organ
should be given the power to review statutes for conformity with a sup-
posed higher law. 2 The Constitutions of 1799, 1852, 1946, and
1958 did admit the possibility of constitutional control of legislation,
but until recently such control has been, at best, theoretical, and it has
always been entrusted to specifically political, non-judicial bodies.21

This rejection of judicial review does not mean that France has
been immune to the attractions of higher law theory. There were, in

22. See, e.g., N. ALCAL.-ZAMORA Y CASTILLO, ENSAYOS DE DERECHO PROCESAL
CIVIL, PENAL Y CONSTfrUCiONAL 514 n.26 (1944); C.-A. COLLiARD, LBmiER.T PuImLIQUES
38-39 (3d ed. 1968); H. GALLAND, LE coNTRELE JiDICIAME DE LA CONSTITUTIONNALITrfi

DES LOIS AUX ETATS-UNiS 14 (1932); Eisenmann & Hamon, La Jurldiction Constitution-
nelle en Droit Frangais (1875-1961), in MA-PLANCK-INSTrrvT FRu AUSIXNDISCHES 6F-
FENTLICHES RECHT UND V6LKERREECHT, VERFASSUNGSGERICHTSBARKEIT IN DER GEGEN-

WART 231, 238-39 (H. Mosler ed. 1962) [hereinafter cited as MAX-PLANCK-INST1TJT];
Pierandrei, Corte costituzionale, in 10 ENCICLOPEDIA DEL DiRiTO 874, 887 (1962); Engel,
Judicial Review and Political Preview of Legislation in Post-War France, 6 INTER-AM. L.
REv. 53, 65-72 (1964); King, Constitutionalism and the Judiciary in France, 80 POL.
Sc. Q. 62 (1965).

23. On the failure of the first two attempts to provide for a political control of
constitutionality, those of the Constitutions of 1799 and 1852, see C.-A. COLLiARD,
supra note 22, at 38-39; M. EiNADr, LE ORIGINI DOTrRINALI E STORICHE DEL CONTROLLO
GIUDIZIARIO SULLA COSTITUZIONALITA DELLE LEGGI NEGLI STATz UNITI D'AMEuRCA 13-14

(1931); Engelhardt, Das richterliche Priifungsrecht im modernen Verfassungsstaat, 8
JAHRBUCH DES OFFENTLICHEN RECHTS DER GEGENWART (Neue Folge) [JBOFR (N.F.)]
101, 102-03 (1959). With reference to the Constitution of 1946, see generally J. LEMA-
suRiuR, LA CONSTITUTION DE 1946 ET LE CONTRLE JURIDICTIONNEL DU LGISLATEUR

(1954); Buerstedde, "Le comitj constitutionnel" der franzbsischen Verfassung von 1946, 7
IBOFFR (N.F.) 167 (1958); Eisenmann & Hamon, supra note 22, at 242-43; Engel,
supra note 22, at 53-57; Massart, 11 controllo di legittimitti costituzionale nella nuova
Costituzione francese, in 2 STUDI IN MEMORIA DI L. MossA 603, 605-07 (1961); Engel-
hardt, supra at 103. According to C.-A. COLLLARD, supra note 22, at 35, the system
adopted by the French Constitution of 1946 "represented . . . the caricature of consti-
tutional control." On the post-1958 Conseil Constitutionnel, see M. CAPPELLET'r, JU-
DCIAuL RE IEw iN THE CONTEMPORARY WORLD ch. I, § 2 (1971).

Not all the constitutions inspired by the ideology of the French Revolution rejected
the idea of judicial review. When the French armies caused the Republic of Naples to
be proclaimed in 1799, a committee was appointed to draw up a constitution for the
new state. The resulting document followed, by and large, the lead of the French Con-
stitution of 1793, but in one interesting particular it declined to imitate this example.
Claiming that a legislature on the French model "could concentrate in itself all powers
and become despotic," the committee recommended the establishment of a "Supreme
Tribunal," or "corpo degli efori," a judicial body which would declare if a legislative act
was unconstitutional and would recommend that the legislature abrogate it. Though
the proposed constitution was never adopted, its original approach to constitutional con-
trol remains noteworthy. A. AQuARoNE, M. D'ADDIO & G. NEoRi, LB CoSTIruZboNI

rrALiAN 269 (1958);'M. BATrAGLmn, supra note 5, at 69.
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fact, attempts during the Ancien Rigime to affirm certain fundamental
precepts. The Parlements, the higher courts set up in various French
cities, came to assert in their relations with the French sovereign a power
and duty "to examine all laws and decrees which come before us to see
that there is in them nothing contrary. . . to the fundamental laws of
the realm." 4  Through the work of the French Parlements, a doctrine
was formulated which had a great effect on Montesquieu15 and which
shows a striking similarity to modem ideas of judicial review. This was
the theory of the heureuse impuissance, of the "happy powerlessness"
of the sovereign legislator to issue what we would today call unconsti-
tutional laws.

But even as the judges proclaimed this limit on the royal power, the
monarchs attempted to provide a means of insuring the supremacy of
their own will. A demande en cassation, challenging a decision by a
Parlement, could be brought before the sovereign's Conseil des Parties,
which could in turn annul a decision found to have been reached in vio-
lation of royal ordinances.2 6

Despite the existence of this check on the parlementaires, these
judges of the higher courts acquired a reputation of interfering far too
often with the activities of other state organs. Such interferences,
though they might at times have been a salutary antidote to the absolu-
tist tendencies of the monarchy,27 more frequently smacked of an ar-

24. Cotta, Montesquieu, la separation des pouvoirs et la Constitution fddrale des
Etats-Unis, 1951 REvUE niTERNAiTONALE D' HIsTOIRE PoLnQuE ET CONSTtJoNNELLE

229, 234-35, quoting 1 REMONTANCES Du PARLEMENT DE PARIS AU XVIIIe SI CLE 88

(J. Flammermont & M. Tourneux eds. 1888). See also Derath6, Les philosophes et le
despotisme, in UTOpIa ET INSTITUTIONS AU XVIIIe SIECLE 57, 72-75 (P. Francastel ed.

1963) (Congr~s et colloques vol. 4). On the evolution of the Parlements in the 17th and

18th centuries and on their function as "gardiens des lois fondamentales," see I. ELLUI,
HISTOIRE DES INSTITUTIONS 342 (5th ed. 1956). But even earlier, from the 16th

century, one sees the development in France of the theory of leges imperil which, al-

though distinct from divine and natural law, yet, like these, were not subject to amend-
ment either by the king or by the Etats gdn&raux. Cf. A. LEMAIRE, LES LOIS
FONDA MNTALES DE LA MONARCHE FRANgAISE D'APRPS LES TmdORICIENS DE L'ANCIEN

RiGIME 71-150 (1907); R.H. GIEsEY, THE JURISnC BASES Op DYNASTIC RIGIrT TO THE

FRENCH THRoNE (1961).
Even in other parts of Europe local courts attempted, from time to time, to assert a

power of control similar to that of the French Parlements. See von Weber, Schdppen-

stuhl und Landesherr, in FEsTSCHRIFT Fm RICHARD THOMA 257 (1950); Engelhardt,

supra note 23, at 102.
25. See Cotta, supra note 24, passim, especially at 235 with reference to R.

BICKART, LEs PARLEMENTS ET LA NOTION DE SOUVERAINEIT NATIONALE AU XV]Ie
sIhCLE 33 (1932).

26. See 1 P. CALAMANDRE_, LA CASSAZIONE CIviLE 264-402 (1920); 1 E. GLAssoN

& A. TISSIER, TRArIE T1dORIQUE ET PRATIQUE D'ORGANISATION JUDIClAIRE, DE COMP-

TENCE ET DE PROCEDURE CIVILE 253-64 (3d ed. 1925); Calamandrei, Cassazione civile,
in 2 Nuovo DIGESTO rrALiANo 987, 987-88 (1937).

27. Cappelletti & Adams, Judicial Review of Legislation: European Antecedents
and Adaptations, 79 HARV. L REV. 1207, 1210 (1966).
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bitrary abuse of the judicial power.28  This was perhaps inherent in
the attitude held by many judges toward their office. For them, judicial
office was a "property right, a part of their estate," owned by them "by
the same title they held their houses and lands. 20  As with their
own property, "they bought and sold judgeships, transmitted them by
bequest, and rented them out when they wished to hold them for their
minor children." ° Above all, they exploited their offices to the utmost-
clearly at the expense of the litigants-just as a good landlord knows how
best to exploit his property. Not without reason were these judges
among the bitterest enemies of even the slightest liberal reform. They
were the fiercest opponents of the Revolution, whose guillotine was
soon to reap a rich harvest of their most honorable heads.

Largely because of these abuses of the judicial function, the ideology
of the Revolution, enshrined in the works of Rousseau and Montes-
quieu, stressed the omnipotence of statutory law, the equality of man
before the law, and the rigid separation of powers in which the judge,
the passive bouche de la loi, performed the sole task of applying the
letter of the law to individual cases-a task conceived as purely mechan-
ical and in no way creative.

The legislature, therefore, as the voice of popular sovereignty, was
seen as the best guarantor of fundamental rights. Concomitantly, and
most significantly from the standpoint of the development of constitu-
tional controls in continental Europe, there arose that "hostility which
in France . .. has always been fostered against the notion that the acts
of the superior organs and especially of the parliamentary assemblies,
as representatives of national sovereignty, might be subjected to control"
by the judiciary.31

D. England and Her Colonies

Like France-indeed a century before France-England stoutly up-
held the idea of parliamentary supremacy, though for different reasons.
While both countries were long exposed to higher law theories, the Eng-
lish judiciary, unlike the French Parlements, generally enjoyed the
respect of all as a protector of individual liberties against government
abridgement.2 These two traditions-a consciousness of principles su-

28. Cf. Buerstedde, supra note 23, at 172-73, 187; Eisenmann & Hamon, supra note
22.

29. 1 G. CMOVENDA, ISTITUZIONI DI DIIrrro PROCESSUALE CMWLE 134 (2d ed. 1935)
and authorities cited therein. See also P. CUCHE & J. VINCENT, PROCEDURE CIVILE 138
(13th ed. 1963); P. HERZOG, CIVIL PROCEDrE IN FRANCE 45 (1967).

30. Carr6, quoted in 1 G. CIHoV N A, supra note 29.
31. Pierandrei, supra note 22. As an example, see E. LAMBERT, LE GOuVERNE-

MENT DES JUGES ET LA LUrlE CONTRE LA LEGISLATION SOCIALE AX ETATS-UNIS (1921).
See also King, supra note 22, at 63.

32. See, e.g., R. PouND, TH DEVELOPMENT OF CONSTITUTIONAL GUARNTFEs OF
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perior even to statutory law, and a profound regard for the judiciary and
for its independence-were inherited by the American colonists, who
were to find them most useful in their own situation during the revolu-
tionary period and thereafter.

Pollock affirms the influence of natural law theories, at the same
time explaining the failure of the bench and bar to admit such influ-
ence:

It is not credible that a doctrine which pervaded all political specu-
lation in Europe, and was assumed as a common ground of author-
ity by the opposing champions of the Empire and the Papacy,
should have been without influence among learned men in England.
If it be asked why the sages of the Common Law did not expressly
refer to the Law of Nature, the answer is that at no time after, at
latest, the Papal interference in the English politics of the first half
of the thirteenth century, was the citation of Roman canonical au-
thority acceptable in our country, save so far as it was strictly neces-
sary . . . These considerations appear sufficient to explain why
'it is not used among them that be learned in the laws of England to
reason what thing is commanded or prohibited by the Law of Na-
ture.' 33

Prior to the seventeenth century, therefore, the English judicial
tradition had often tended to assign a subordinate role to the legislative
function of King and Parliament,34 holding that law was not created but
ascertained or declared. Common law was fundamental law, and, al-
though it could be complemented by the legislator, it could not be vio-
lated by him. Hence law was largely withdrawn from arbitrary inter-
ventions of King and Parliament. This was the tradition Coke inherited
and used as a weapon in his struggle against the exercise of arbitrary
power by King James I. 5 The King claimed to be endowed with rea-
son equal to that of the judges, his "delegates," and consequently claimed
to be able to exercise the judicial power personally. Coke, however,

LIBERTY 16 (1957). At times, of course, the judiciary, even in common law countries,
jeopardized the respect it generally enjoyed. Examples are the English Star Chamber
and the American Supreme Court in the early 20th century. See L. BouDni, Govasui-
MENT BY JUDICIARY (1932); R. JAcKSoN, THE STRUGGLE FOR JUDICIAL SUPREMACY

(1941); E. LAMBERT, supra note 31.
33. F. POLLOCK, THE ExPANSIoN OF TH COMMON LAW 112-13 (1904).
34. See, for example, a well known passage of Bracton's De Legibus et Consuetu-

dinibus Angliae, reported in E. CORWIN, supra note 5, at 27. See also id. at 39, 49 n.27;
E. CoRWIN, LIBERTY AGAINST GOVERNMENT 10-57 (1948).

35. See von Mehren, The Judicial Conception of Legislation in Tudor England, in
INTERPRETATIONS OF MODERN LEGAL PHILOsoPmEs 751 (P. Sayre ed. 1947); Cotta, supra
note 24, at 235. For a more recent analysis of Coke's thought, see J. GOUGH, FUNDA-
MENTAL LAW IN ENGLISH CONSTITUTIONAL HISTORY 30-47 (1955) (it may be said, in
general, that the tendency of many commentators, especially Americans, to see in
Coke a forerunner of the principle of judicial review has been criticized by others,
especially the English, who interpret the thought of Coke in a more restrictive fashion).
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replied that only judges could exercise that power, for only they were
learned in the difficult science of law "which requires long study and
experience, before that a man can attain to the cognizance of it."80 On
the other hand, Coke affirmed "the traditional supremacy of the com-
mon law over the authority of Parliament.13 7  "[lt appears in our
books," stated Coke in the famous Bonham's Case of 1610, "that in
many cases, the common law will. . . controul Acts of Parliament, and
sometimes adjudge them to be utterly void: for when an Act of Parlia-
ment is against common right and reason, or repugnant, or impossible to
be performed, the common law will controul it and adjudge such Act
to be void."'3  Elsewhere Coke asserted further that

Fortescue and Littleton, and all others agreed that the law consists
of three parts. First, common law. Secondly, statute law . . . the
third custom which takes away the common law: but the common
law corrects, allows, and disallows, both statute law, and custom, for if
there be repugnancy in statute; or unreasonableness in custom, the
common law disallows and rejects it. .... 89

But the essential questions were who ought to control and ascertain
such "repugnancy or unreasonableness," and who ought to guarantee the
supremacy of the common law against arbitrary decisions of the sover-
eign on the one hand and of Parliament on the other. Coke's answer,
at this point in his life, was clear: that control and that guarantee
were the judges' task.

While the influence of Coke's doctrine in Bonham's Case is de-
batable, Coke unquestionably reflected the attitude of many common law
judges. This attitude deified the common law and looked with a jaun-
diced eye on any statute in derogation of that law. While few denied

36. E. CORWIN, supra note 5, at 38-39.
37. Cotta, supra note 24, at 235. See generally 5 W. HoLSWORaTH, A IsTORY OF

ENGLISH LAW 428-56 (3d ed. 1945).
38. 77 Eng. Rep. 646, 652 (C.P. 1610). For an excellent commentary on Bon-

ham's Case, see Plucknett, Bonham's Case and Judicial Reviev, 40 H1Av. L. Rav. 30
(1926).

Professor Thorne has suggested that Coke's statement does not show a receptivity to
natural law ideas but that his "argument is derived from the ordinary common law rules
of statutory interpretation," in particular the doctrine of repugnancy. Thorne, Dr. Bon-
ham's Case, 54 LAw Q. REv. 543, 549-51 (1938). Professor Thorne admits, how-
ever, that the "repugnancy" of the statute in Bonham's Case lay in its inconsistency
with a fundamental common law principle rather than with itself. Id. Thus Coke's
statement reflected a belief that statutes could not contradict fundamental law, even
if this belief stemmed more from English legal rules than from natural law ideas
current on the contineilt. See R. BERGER, CoNGREss v. THE SUPREME COURT 350
(1969). This view was shared by common law judges at the time. C.K. ALLEN, LAW
IN THE MAKING 446 (7th ed. 1964): "[Ilt would have required considerable audacity
...to deny that the only ultimate, supreme authority lay in a law higher than any
man-made ordinance ... "

39. Rowles v. Mason, 123 Eng. Rep. 892, 895 (C.P. 1612). See .. CoRwIN,
supra note 5, at 50-51* Cotta, supra note 25, at 236.
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that Parliament could change the law, most retained a residual feeling
that the long established principles of the common law were in some
way superior to statutory innovations. Hence, statutes were, if at all
possible, construed so as to preserve "the previous policy of the law."4

In Professor Plucknett's words, "By the reign of Elizabeth .. .many
lawyers. . gloried in the liberty which the courts enjoyed in playing
fast and loose with statutes." 41

Though the Glorious Revolution of 1688 marked the triumph
of legislative supremacy in England, the American colonies had none-
theless inherited both Coke's ideas regarding the subordination of Crown
and Parliament to higher law and a judiciary accustomed to interpreting
legislative enactments and at times ignoring those which violated higher
principles.42  This legacy proved useful. James Otis invoked Bon-
ham's Case against the Writs of Assistance,4" and when, after indepen-
dence, various state legislatures attempted to abolish debt collection, de-
base the currency, and otherwise trample upon previously inviolable
rights, the Federalists were quick to see the relevance of defining funda-
mental law in a national constitution and of using the judiciary to enforce
that law.44

Paradoxically, the Glorious Revolution not only failed to stem, but
actually spurred the development of this new doctrine of judicial re-
view. Under English law, every corporation, from private companies to
municipalities, "is entitled to act only within the limits of its own charter
or constitution."45  From that principle, it follows that every act that
exceeds the authority conferred on the corporation is null and void and
cannot be enforced in the courts. 46

The English colonies, often founded as commercial enterprises, were

40. "The general words of an Act are not to be so construed as to alter the previ-
ous policy of the law unless no sense or meaning can be applied to those words consist-
enfly with the intention of preserving the existing policy untouched." Minet v. Leman
(1855), as quoted in A. HARDiNG, A SocIAL HISTORY OF ENGLISH LAW 232 (1966).

41. T. PLucKNETT, A CONcISE HISTORY OF THE COMMON LAW 334 (5th ed.
1956).

42. B.F. WRiGHT, ThE GRowTH OF AMERICAN CONSTTTIONAL LAw 12 (1942);
Dietze, Tudicial Review in Europe, 55 MicH. L. REV. 549 (1957). For the influence
of Coke's doctrine in the American colonies, see R. BERGER, supra note 38, at 23-28.

43. See A. KELLY & W. HARRISON, THE AMERICAN CONSTrrOTION 66-68 (3d ed.
1963). "'That acts of Parliament against natural equity are void. That acts against the
fundamental British constitution are void.' These words embodied ideas long familiar
to New England minds: the supremacy of natural law, the idea of a supreme constitu-
tion, the doctrine of natural rights, and the limited power of human government." Id.
at 67.

44. Id. at 99-109. Between 1787 and 1803 more than 20 state courts voided local
statutes.

45. J.A.C. GnsANT, supra note 4, at 29.
46. Id.
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managed under Crown charters. These charters may be considered
the first constitutions of the colonies, 48 both because they had a binding
effect on colonial legislation and also because they regulated the funda-
mental legal structure of the colonies themselves. Frequently these
charters expressly provided that the colonies could pass their own laws
only if these laws were "reasonable" and "not contrary to the laws of the
Kingdom of England. '49  Such provisions clearly imply that the laws
should not be contrary to the sovereign will of the English Parliament."0

Thus it was by reason of this supremacy of the English law and Parlia-
ment that in numerous cases8 1 the Privy Council of the King held that
the colonial laws could not stand if they were opposed to the colonial
charters or to the laws of the Kingdom. 52

For these reasons, the principle of parliamentary supremacy-and
hence the supremacy of positive law 53 -which was introduced in Eng-
land following the Glorious Revolution, produced quite different results
in America than in England. In England the result was to remove
every control over the validity of legislation from the judges, despite
the early successes of Lord Coke's doctrine. In America, on the con-
trary, the result was to empower the colonial judges to disregard local
legislation not in conformity with the English law. Thus the apparent

47. Id.
48. "Imperially granted constitutions or charters," according to the definition by

McWhinney, Constitutional Review in the Commonwealth, in MAx-PLANCK-INsTITUT,
supra note 22, at 75, 78.

49. J.A.C. GRANT, supra note 4, at 29-30. See also R. MARCiC, supra note 5, at
179.

50. See E. MCWHINNEY, JuDIcIAL REVIEW 13-14, 57-58 (4th ed. 1969).
51. It has been reckoned that more than 600 colonial laws were invalidated by the

Privy Council from 1696 to 1782. W.J. WAGNER, THE FEDERAL STATES AND THEm

JUDIcIARY 87 (1959). It is not clear, however, whether this figure includes all of the
English colonies, or is limited to those which came to comprise the original thirteen
states. It would seem that the former is the case. J.H. SMITH, APPEALS TO THE PRIVY

CouNciL FROM THE AMERICAN PLANTATIONS 524 (1950), notes that the function of
"legislative" review (unconnected with concrete cases) exercised by the Privy Council
vastly overshadowed that of judicial review. He shows that only 234 judicial appeals
were entered in the Register of the Privy Council for the period from 1696 to 1783.
Id. at 667. Another author appears to confirm this, saying that between 1691 and
1775, 59 Massachusetts statutes were disallowed under the general royal power to
refuse assent to colonial legislation. During the same period, the Privy Council, in
exercising its judicial function as a court of appellate jurisdiction, reviewed the validity
of colonial legislation "at least four times with respect to legislation in the American
colonies," the first case being that of Winthrop v. Lechmere, 3 Acts P.C., Col. Ser. 139
(1727). B. STRAYER, JuDIcm REVIEW OF LEGISLATION IN CANADA 12-13 (1968).

52. See, e.g., Winthrop v. Lechmere, 3 Acts P.C., Col. Ser. 139 (1727); Philips
v. Savage, 3 Acts P.C., Col. Ser. 432 (1737); J.A.C. GRANT, supra note 4, at 30;
C. HAINES, THE AMERICAN DocTRiNE OF JuDIciAL SUPREMACY 50 (2d ed. 1932);
B. STRAYER, supra note 51, at 12. On the Privy Council as the "Final Appellate Tri-
bunal for the Overseas Empire," see E. McWHNNEY, supra note 50, at 13-14, 49-60.

53. M. ENAUDI, supra note 23, at 21.
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paradox has been explained: how the English principle of the uncon-
trolled supremacy of the legislature helped, rather than hindered, the for-
mation in America of an opposite system. This explanation is con-
firmed by the experience of other ex-colonies, including Canada, Aus-
tralia, and India, which likewise adopted judicial review upon attaining
independence. 4

When the English colonies in America proclaimed their indepen-
dence in 1776, one of their first acts was to substitute for the old
charters new constitutions consisting of the fundamental laws of the
newly independent states. And, just as laws contrary to the charters
and to the laws of the Kingdom had been considered null and void by
the judges, so it is not surprising that laws contrary to the new constitu-
tions of the independent states should also be held null and void in the
same way.5 Though there is controversy over the authenticity of a
number of precedents in this line of cases, several of them seem to be
well verified.5"

It should be emphasized, therefore, that more than a century of
American history and a strong line of precedents-to say nothing of con-
temporary writings57 -stood behind Chief Justice Marshall in 1803
when, interpreting the somewhat vague terms of the Federal Constitu-
tion's supremacy clause,58 he enunciated "the principle, supposed to
be essential to all written constitutions, that a law repugnant to the con-

54. See Davison, The Constitutionality and Utility of Advisory Opinions, 2 U.
TORONTO L.J 254, 255 (1938); E. MCWHNNEY, supra note 50, at 13-14, 49-60; Me-
Whinney, supra note 48; Kapur, The Supreme Court of India, 11 JsO5rR (N.F.) 1, 2-3,
8, passim (1962).

According to McWhinney, supra at 78: "So far as the Supreme Courts of the in-
dividual Commonwealth Countries exercise judicial review of the constitution in their
own right as the final appellate tribunals for their own particular countries, they may be
said to be the lineal successors of the Privy Council." Hence the Privy Council is the
essential link in the paradoxical development of judicial review in the ex-colonies. Note,
however, the exception of South Africa, where "the virtual absence of judicial review
as known in the United States" is lamented. Karis, The Republic of South Africa, 15
JBOFxR (N.F.) 589, 613 (1966).

55. See M. ENAuDI, supra note 23, at 21-31; Engelhardt, supra note 23, at 103.
56. See R. BERGER, supra note 38, at 38-39; 2 W. CRossKEY, PoLIcs AND THE

CoNSTrrtMON IN THE HISTORY oF THE UNrrED STATES 969-73 (1953); Levy, Judicial Re-
view, History, and Democracy: An Introduction, in JumncL4L REVIEW AND THE SUPREME

COURT 1, 10 (L. Levy ed. 1967). For early federal precedents see H. DEAN, JUDIcIAL
REVIEW AND DEMOcRACY 23-24 (1966); C. HAIs, supra note 52, at 148-70.

57. One might cite in particular those of James Otis and John Adams. See S.
CATINELLA, LA CORTE SUPREMA FEDERALE NEL SISTEMA COSTITUZIONALE DEGLI

STATS UNi D'AMERICA 30-31, 162, passim (1934); E. CoRwIN, supra note 5, at 77-80.
For an analysis of the not-only-American ideology behind Marshall's enunciation of the
principle of judicial review, see R. GROssMANN, DiE STAATS- UND RECHTSIDEOLOGISCHEN

GRUNDLAGEN DER VERFASSUNGSGERICHTSBARKEIT IN DEN VEREINIGTEN STAATEN VON
AMERiKA uND IN DER ScnwEiz (1948).

58. U.S. CoNsr. art. VI, cl. 2.
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stitution is void; and that courts, as well as other departments, are
bound by that instrument." 59

E. The Evolution of Constitutional Justice

So it is that judicial review, though it may come in varying forms
to different countries and at different times, is the result of an evolu-
tionary- pattern common to much of the West in both civil and common
law countries. First, there was a period of natural justice, when the acts
of crown and parliament alike were said to be subject to a higher, un-
written law. Then, with the Glorious Revolution in England and the
French Revolution a century later, came the era of positive or legal
justice, characterized by the primacy of the written statute and the pop-
ular legislature, and the relative powerlessness of both judges and nat-
ural law theories."0 This era carried a new flag to the citadel of jus-
tice: the "principle of legality." Institutions such as the Cour de cassa-
tion and the Conseil d'Etat were the instruments used to implement that
principle.

61

Finally, our own time has seen the burgeoning of constitutional
justice, which has in a sense combined the forms of legal justice and
the substance of natural justice. Desirous of protecting the permanent
will, rather than the temporary whims of the people,"2 many modem
states have reasserted higher law principles through written constitutions.
Thus there has been a synthesis of three separate concepts: the suprem-
acy of certain higher principles, the need to reduce even the higher law
to written form, and the employment of the judiciary as a tool for en-
forcing the constitution against ordinary legislation. This union of con-
cepts first occurred in the United States, but it has since come to be con-
sidered by many as essential to the rule of law anywhere.

This does not mean that the periods which preceded that of consti-
tutional justice were without rational foundation. The principle of le-

gality certainly improved upon the version of natural law ideas used to
justify the arbitrariness of such previous courts as the French Parlements.
Yet the legality principle itself proved subject to perversion during the

59. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 180 (1803).
60. For an illustration of the downgrading of natural law theories during the 19th

and early 20th centuries, see Kohler, Rechtsphilosophie und Universalrechtsgeschichle,
in 1 F. HoLTZENDoRFF, ENZYKLOPXDM DER RECHTSWISSENSCHAFT 1, 3-4 (7th ed. V.
Kohler 1915). See H. COING, supra note 15, at 8, 13.

61. See M. CAPPELLEarI, supra note 23, ch. I.
62. "[Wlhere the will of the legislature, declared in its statutes, stands in opposi-

tion to that of the people, declared in the Constitution, the judges ought to be governed
by the latter rather than the former." THm FEDERALIST No. 78, at 335 (1831) (A.
Hamilton); see M. BINAUDI, supra note 23, at 9; Kadish, Judicial Review in the United
States Supreme Court and the High Court of Australia, 37 TnxAs L. R1v. 1, 8 (1958).

1032 [Vol. 58:1017



1970] JUDICIAL REVIEW 1033

twentieth century, as illustrated by the racial laws enacted under the
Nazi-Fascist regimes. Modem constitutionalism is a sort of Hegelian
synthesis which attempts to apply the lessons, while avoiding the pitfalls,
of the past.63

CENTRALIZED VERSUS DECENTRALIZED JUDICIAL REVIEW

Though the events of the twentieth century brought the West as a
whole to see the value of judicial review of legislation, the historical and
philosophical differences between the Western states has prevented their
adopting identical systems to exercise such control. Deep-seated sus-
picions of the judicial office, commitments to legal positivism, and
other more practical considerations have meant that judicial review
in various countries is conducted by different organs of review, which
employ different methods, and whose decisions may have different ef-
fects."4

From a comparative standpoint, one of the most instructive fea-
tures of any system of judicial review is the state's choice of either a cen-

63. It has been said that "the civil and political liberties upon which the modem
State is founded are triumphs of natural law," Fassb, supra note 15, at 1108, and that
"the problem of natural rights can today only be confronted on the level of constitu-
tionalism," Matteucci, Positivismo giuridico e costituzionalismo, 17 RmIsTA TRimns-
TRALB DI DiRJro E PROCEDURA CwV-mE [Riv. TR m. civ.] 988 (1963).

For an analysis of the evolution of both civil and common law worlds from "natu-
ral justice" through "legal justice" to "constitutional justice," see Cappelletti, The Signifi-
cance of Judicial Review of Legislation in the Contemporary World, in 1 Jus PRIVI-
TUm GEnIuM 147, 155-59 (E. von Cammerer ed. 1969).

64. For treatment of the methods of judicial review and the effects of constitu-
tional decisions, see M. CAPPELLETi, supra note 23, chs. IV-V.

Clearly it will not be possible to make a sort of universal encyclopedia, and this
study makes no claim to completeness. For example, one institution which we have in-
tentionally omitted from our analysis despite its interesting origins is the Brazilian
mandado de seguranga. Also, we have given only a summary treatment to the Mexican
(and no longer only Mexican) juicio de amparo. See the interesting study of Buzaid,
"Juicio de Amparo" e Mandado de Seguranga, 3 REVISTA DE Dinrro PROcnssuAL Civi.
30 (1962). On the problem of the admissibility of mandado de seguranva even against
legislative acts, see id. at 65-66. In fact the largest gap in this comparative study is the
omission of the Latin American countries, several of which have some kind of judicial
review. For information on this subject, see J.A.C. GRANT, supra note 4, at 73; E.
VEscoV, EL PROCESO DE INCONSTITUCIONALIDAD DE LA LEY 27-48, passim (1967);
H. Fix ZAmumo, VEINTcINco AltOS D.E EvoLUcI6N DE LA JUSTICIA CONSTITUCIONAL
1940-1965, at 25-50 (1968); C. Licio BrITENCOURT, 0. CONTR6LE JURISDICIONAL DA
CONSTrrUCioNALmDADE DAS LEIS (2d ed. 1968).

Also omitted is a discussion of judicial review in certain of the newly emergent
African and Asian states, though the adoption of this institution by non-Western cul-
tures is of deep significance and is certainly deserving of separate study. For examples,
see J. BucHMANN, L'AFRIQUE NOMnE INDEPENDANTE 184 (n.d.); P. CONTnm, TIm So-
MALI REPUBLIC: AN EXPERImNT IN LEGAL INTEGRATION 40-42 (1969); 1L Fix
ZAMumro, supra at 51-63, 90-99.
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tralized or a decentralized system." The decentralized or American
system gives all the judicial organs within it power to determine the con-
stitutionality of legislation. In contrast, the centralized or Austrian sys-
tem confines this power to a single judicial organ. Both of these sys-
tems have been introduced, even very recently, in several countries, and
thus have served as models outside their countries of origin. 0

A. Decentralized Judicial Review

The decentralized model had its origin in the United States, where
judicial review remains a most characteristic and unique institution."1

It is found primarily in several of Britain's former colonies, including
Canada, Australia, and India. 5  The American system has also been

65. Alternative terminology would call the systems "diffuse" and "concentrated."
P. CALAMANDREI, LA ILLEGITTIMITA COSTITUZIONALE DELLE LEGGI 5 (1950); 3 P.
CALAMANDPEi, OPER GrulmICHE 349 (M. Cappelletti ed. 1968) [hereinafter cited as
OPFmu GnUmDIcHEi. In German terminology one talks of an allgemeines Priilungs-
recht (or allgemeine Normenkontrolle) and of a konzentriertes Priifungsrecht (or kon-
zentrierte Normenkontrolle). See, e.g., Engelhardt, supra note 23, at 107-08.

66. There are also what might be called "mixed" or "intermediate" systems: e.g.,
in Mexico, where because of a prima facie divergence between articles 103 and 133 of
the Constitution, it would be difficult to put the system into one or other of the catego-
ries given in the text; see also for other references H. FIX ZAMUDIO, EL JuIcIO DE AM-
PARo 167-94, 246-57, 296-98, 378-80 (1964). This is true not only from the point of
view of the organs of control, but also from that of the method by which questions of
constitutional legitimacy are resolved. Even in the latter respect the Mexican system has
a place somewhere between the systems working "by way of direct action" and those
working "by way of defense." Another mixed system is the Irish one. See J.M. KELLY,
FUNDAMENTAL RIGHTS IN ThE IRISH LAW AND CONSTITUTION 15-36 (2d ed. 1968); Az-
zariti, I vari sistemi di sindacato sulla costituzionalita delle leggi nei diversi paesf, in
LA CORTE COSTITUZIONALE 1, 35-36 (1957).

Particularly complex, and as yet unclear is the system of judicial review vaguely af-
firmed for the first time by the Israeli Supreme Court in its decision of July 3, 1969. See
Klein, Les probl~mes constitutionnels de l'Etat d'lsra~l et le contr~le da la constitu-
tionnalitj des lois, 85 REvuE Du DRorr PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE

ETX L'fTRANGER [REv. DR. PUBL.] 1105, 1117, 1122-24 (1969); Nimmer, The Uses of
Judicial Review in Israel's Quest for a Constitution, 70 COLUM. L. Rnv. 1217 (1970).

67. See M. SHAPmo, LAw AND POLITICS IN TE SUPREME COURT 3 (1964); B.
F. WRIGIr, supra note 42, at 5.

68. See J. BRossARD, LA CouR SUPRtME ET LA CONSTITUTION 66, 75 (1968); E.
MCWHNNEY, supra note 50; McWhinney, supra note 48, at 75; Economou, Le Contrrle
)uridictionnel de la Constitutionnalitg des lois dans les Pays de Droit Commun, 11 REVUE

HELLNIQ E DE DROrr INTER ATIONAL 336 (1958); Engelhardt, supra note 23, at 105,
110; Kadish, supra note 62.

The statement in the text may need qualification as regards India. M. AMAm, TE
INDIAr SUPREME COURT AND THE CONSTrTUTON 18 (1968); Geck, Judicial Review of
Statutes: A Comparative Survey of Present Institutions and Practices, 51 CORNELL

L.Q. 250, 256 (1966).
Engelhardt, supra note 23, at 110, claims that in Canada (and to some extent in

Australia) the system adopted is as follows: the question of the validity of a law, having
been raised as a preliminary issue in a civil case either by one of the parties or by the
judge on his own motion, must always be referred by the inferior court to the Supreme
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introduced in Japan under the current Constitution of 1947.69
In Europe as well, the American system has had and still has its

analogues. A certain parallel can be found in Swiss law, where along-
side a direct action before the Federal Tribunal (staatsrechtliche Besch-
werde or recours de droit public), there exists a general right of review
(richterliches Priifungsrecht) in the ordinary courts. Although this ju-
dicial review is limited to the laws of the Cantons and has much less
practical importance than the direct action just mentioned, the Swiss
judges have a general power to disregard laws of the Cantons in conflict
with the Federal Constitution. This power has been derived from the
principle that federal law "breaks" cantonal law (Bundesrecht bricht
kantonales Recht). However, there is no judicial control over the con-
stitutionality of federal laws; this limitation has been criticized by mod-

Court, which therefore has a sort of monopoly over constitutional interpretation. From
this premise Engelhardt comes to a much wider conclusion, namely that the trend is
either to entrust judicial review to one special organ, or, at least, to confine it to one of
the ordinary courts. However, the premise is only partly correct. In reality the cur-
rent Canadian system is substantially "identical to that of the United States." Grant,
Judicial Review in Canada: Procedural Aspects, 42 CAN. B. REv. 195, 197-98 (1964);
J.A.C. GRANT, supra note 4, at 86. See also J. BROSsARD, supra at 140-41, 143, 150-52;
Russell, The Jurisdiction of the Supreme Court of Canada: Present Policies and a Pro-
gramme for Reform, 6 0SGOODB HALL LJ. 1, 7-8 (1968). The same can be said, to a
large extent, for the systems adopted by other countries in the Commonwealth. Never-
theless, it is true that in Canada there exist, alongside the normal (decentralized) method
of judicial review, certain "special procedures to litigate constitutional issues." Grant,
supra at 200. One of these, which has been adopted in six of the ten Canadian Prov-
inces, is the possibility of bringing the question of constitutionality before the Supreme
Court per saltum by suspending the case in which it has arisen. This procedure has the
purpose of obtaining a speedy and unchallengeable decision upon the preliminary issue,
which would anyway, in the last instance, have come before the Supreme Court. One
writer has said, however, that he knows "of no cases which have actually reached the Su-
preme Court through the use of this machinery." Russell, supra at 8 n.20. See also B.
LAsKIN, CANADIAN CONsTrtrmnoNAL LAw 151 (3d ed. 1966); J. BRossARD, supra at 142-
43.

In South Africa, judicial review was, for practical purposes, abolished in 1961. This
has been seen as an effort to counter the Supreme Court's opposition to policies of racial
discrimination in that country. See H. Fix ZA uDio, supra note 64, at 60-61; see note
54 supra.

69. See Kiyomiya, Verfassungsgerichtsbarkeit in Japan, in MAX-PLANCK-INSTITUT,
supra note 22, at 326, 328, 336; Hayashida, Constitutional Court and Supreme Court of
Japan, in 2 DiE MODERNE DEMoKRATIE uND -m REcHIT 407, 422-23 (K. Bracher & C.
Dawson eds. 1966). Upon the curious origins of the Japanese Constitution of 1947,
which was half way between an imposition and an imitation of American ideas, see
Abe, Die Entwicklung des japanischen Verfassungsrechts seit 1952, 15 JBOFFR (N.F.)
513, 516 (1966); Nathanson, Constitutional Adjudication in Japan, 7 AM. J. Comp. L.
195, 217 (1958).

Note also that though the Japanese Supreme Court in 1952 conclusively decided to
entertain constitutional cases in accordance with the "decentralized" American pattern,
there had been some previous academic opinions advanced that the Japanese high court
ought to hear constitutional cases in the abstract while sitting as a special constitutional
court. H. Fix ZAmuDro, supra note 64, at 53; Henderson, Introduction, Symposium on
the Japanese Constitution, 43 WASH. L. REv. 887, 1009 (1968).
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em writers, although it is a traditional feature of the Swiss legal sys-
tem.70

Norwegian law, since the end of the last century, and Danish law,
from the beginning of this century, have also asserted the power of the
courts to review the conformity of legislation with the constitution and
to disregard, in the concrete case, a law held unconstitutional. Admit-
tedly, this power has been used with extreme moderation and fairly infre-
quently.71 A similar power has also been asserted in Sweden in the last
few years. 72

Germany and Italy, where today we find the centralized rather
than the decentralized system, also experimented briefly with the Amer-

70. On the staatsrechtliche Beschwerde or recours de drolt public, which can be
brought, within a short time limit, against legislative enactments of the Cantons which
contravene provisions enshrined in the constitution, see M. CAPPELLETrI, LA 0owURSDI-
ZIONE COSTITUZIONALE DELLE LIBERT. 23-35 (1955); Z. GIAcoMETim, Dm VERFASSUNGS-
GERICHTSBARKE1T DES SCHWEIZERISCHEN BUNDESGElUCHTES (1933); J. Roussy, LB CON-

TRLE JIUDICIAIRE DE LA CONST1TUTIONNALITIE DES LOIS IfDMALES AUX ETATS-UNIS ET EN

Suissn 128-47 (1969); Imboden, Terfassungsgerichtsbarkeit in der Schweiz, in MAX-
PLANcK-INSTrruT, supra note 22, at 506, 510-11, 515-23. See M. CAPPELLETrI, supra
note 23, ch. I, § 8c.

For the general power-duty of all Swiss courts (and not only the Federal Tribunal)
not to apply cantonal laws conflicting with the constitution, even if the time limit for
the staatsrechtliche Beschwerde may have elapsed, see Imboden, supra at 507, 511-23;
J. Roussy, supra at 126, 155. On the inadmissibility of any type of judicial con-
trol of federal laws, see A. FAvRE, DRorr CONSTITIONNEL SuiSSE 427-29 (1966); R.
GRosslAN, supra note 57, at 3-4; Imboden, supra at 513-14; Schindler, Richterliches
Priifungsrecht und politischer Mehrheitswille, 74 ZErrSCHREFT FUR SCHWEIZnISCHES
REcirr 289, 289-90, 312-13 (1955). For an account of current criticisms of this exclu-
sion, which are largely inspired by the United States system, see E. WOLF, VEmRASSUNGS-
GERICHTSBARKEIT UND VPEFASSUNGSTREUE IN DEN VEREINIGTEN STAATEN 1-4, 230-37
(1961), who is in opposition to the critics.

71. See generally F. CASTBERo, DIE ZusTXNDi.KErr DER GElUICHTE iN USA JND

NORWEGEN ZUR PRUFUNG DER VERPASSUNGSMXSSIGKEIT VON GESETZEN (1960); Castberg,
Verfassungsgerichtsbarkeit in Norwegen und Ddinemark, in MAx-PLANcK-INSTrrTr, supra
note 22, at 417, 418-21, 428; Engelhardt, supra note 23, at 104. For further informa-
tion on the Norwegian system, see Cappelletti & Adams, supra note 27, at 1217.

72. Up to 1964, despite some academic opinions to the contrary, it was held in
Sweden, as opposed to Norway and Denmark, that the judges did not have the power of
judicial review of legislation. R. GiNSBURG & A. BRUZELIUS, Crvm PRocEDURE IN
SWEDEN 10, 131 (1965); Herlitz, Verfassungsgerichtsbarkeit in Schweden, in MAX-
P. ANcK-INsnTtrr, supra note 22, at 489, 494-97. This view was, however, upset
by the noteworthy decision of the Swedish Supreme Court on November 13, 1964, pub-
lished in 1964 Nyrr JuTEiSET ARKIv 471 and 1965 NODIwSK DOMSSAMLING 429. On
this see the discussion of G. Petrdn in 1966 SVENSK JURISTrmIUNG 432.

As for another Scandinavian country, Finland, it is still the rule that no judicial re-
view of legislation is allowed. Kastari, Verfassungsgerichtsbarkeit in Finnland, in MAX-
PLANCK-INSTIrUT, supra note 22, at 198, 215-17; Merikoski, The System of Government,
in THE FINNISH LEGAL SYSTEm 39-40 (J. Uotila ed. 1966); Saario, Control of the Con-
stitutionality of Laws in Finland, 12 AM. J. Comp'. L. 194, 203-05 (1963). This rule has
not, however, failed to provoke considerable discussion in Finnish academic circles.
See the references in id. at 203-05 nn.32, 34 & 35.
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ican type of control: Germany under the Weimar Constitution, 73 and
Italy from 1948 to 1956-that is to say, from the adoption of its first
"rigid" constitution until the Constitutional Court began to function.74

The rationale behind giving the entire judiciary the duty of consti-
tutional control is, on its face, both logical and simple, as is apparent
from Chief Justice Marshall's opinion in Marbury v. Madison75 and
earlier from the writings of Alexander Hamilton.7 6  It is the function
of the judiciary, the argument goes, to interpret the laws in order to ap-
ply them in concrete cases. When two such laws are in conflict, it is
the judge who must determine which law prevails and then apply it.
When the conflict is between enactments of different normative force,
the obvious criterion to be applied is that the higher law prevails: lex
superior derogat legi inferiori. A constitutional norm, if the constitu-
tion is rigid, prevails over an ordinary legislative norm in conflict with it,
just as ordinary legislation prevails over subordinate legislation,7 7 or,

73. See, e.g., W. APELT, GEsCHICHTE DER WEIMARER VERPASSUNG 286-89 (2d ed.
1964); C. FPJDmPDCH, supra note 4, at 82; H. SPANNanz, Dm Ric=RmcHE PRUFJNG VON
GE ETZEN uND VERORDNUNGEN 5 (1951); Engelhardt, supra note 23, at 106; Friesenhahn,
Die Verjassungsgerichtsbarkeit in der Bundesrepublik Deutschland, in MAX-PLANCK-
INsTrruT, supra note 22, at 89, 96-97; Geck, supra note 68, at 254. Extensive informa-
tion on the subject can be found in Dietze, supra note 42, at 544.

74. This transition period (on which see art. VII, para. 2, of the "Disposizioni
transitorie e finali" of the constitution) was to last until the Constitutional Court, pro-
vided for by the constitution, began to function in 1956.

Some other European precedents of decentralized control of the constitutionality of
legislation are mentioned in S. CATINELLA, supra note 57, at 111-30; Deener, supra
note 5, at 1083; Engelhardt, supra note 23, at 104. These precedents are cases at the be-
ginning of this century in which Rumanian and Greek courts refused to apply unconsti-
tutional laws, and also article 63 of the Portuguese Constitution of 1911, which expressly
gave the courts power to disregard such laws. For further developments in these coun-
tries, see Azzariti, supra note 66, at 20 (Rumania), 28-29 (Greece), 31-32 (Portugal);
Deener, supra note 5, at 1087; Engelhardt, supra note 23, at 104.

Professor Lucas Prakke of the University of Amsterdam kindly informs me that a
proposal for the introduction of a decentralized system of judicial review has been under
serious consideration in Holland. It is included in the tentative text of a new constitu-
tion published by the Ministry of the Interior and approved by an advisory committee on
matters of constitutional and electoral law.

75. 5 U.S. (1 Cranch) 137 (1803). Some have even said that Marshall's em-
phasis on logic, to the exclusion of citation to the historical precedents for judicial
review, has made it easier for those inimical to judicial review to challenge it as an
"usurpation":

If Marshall had made it clear that he was using arguments put forward long
before. . . and if he had shown that he conceived of his task not as demon-
strating beyond the palest shadow of a doubt the correctness of the doctrine
of judicial review, but rather as establishing that this doctrine had decidedly
better claims than its opposite, then perhaps the "usurpation" myth would
have enjoyed less perennial appeal.

C. BLACK, THe PEOPLE AND THE COURT 26 (1960).
76. Tim FEDERA.sT No. 78 (A. Hamilton); see C. BLAcK, supra note 75, at 158,

229; Kadish, supra note 62, at 7-8.
77. In Italy, for instance, administrative "regulations" have to be disregarded by
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as the Germans would say, Gesetze prevail over Verordnungen.7 8

Hence, one must conclude that any judge, having to decide a case where
an applicable legislative norm conflicts with the constitution, must dis-
regard the former and apply the latter.7"

B. Centralized Judicial Review

Despite the compelling logic of the argument for decentralized re-
view, the centralized system is not without its adherents-all of them ci-
vil law countries-or its rationale.8 0  The archetype of this system is
contained in the Austrian Constitution of October 1, 1920, the so-
called Oktoberverfassung, as amended by the Novelle of 1929. This
constitution, based on the proposals of Hans Kelsen, was reenacted
after World War I 81  In recent years, the centralized system was
adopted by the Italian Constitution of 1948,82 and the Bonn Constitu-
tion of 1949,83 both still in force. Even more recently, this system
was introduced in Cyprus in 1960,84 Turkey in 1961,85 and Yugo-

the courts if contrary to the "laws." See Law of Mar. 20, 1865, all. E, art. 5, 11 Rac.
Uff. 516; P. CALAMANDREI, LA ILLEGITIMITX COSTITUZIONALE DELLE LEGGI 8-9 (1950)
8-9; 3 OPERE GIrRIcI- 352. In France also the acte rdglementaire illegal has to be
disregarded by the courts in consequence of an exception d'illegalitd. The ordinary
courts do not, however, annul such administrative acts with general effect, but can
only disregard them for the case at hand. Nonetheless, this does not prevent an action
before the Conseil d'Etat for annulment with general effect. See C.-A. COLUARD, supra
note 22, at 142-43.

78. Friesenhabn, supra note 73, at 144-45.
79. A. DE TOCQuEVILLE, supra note 4, at 91-92, had already observed that, if the

constitution is "the primary law," the logical result is that the courts ought to obey the
constitution in preference to all other laws: "[Tlhis touches the very essence of judicial
power; it is in a way the natural right of a judge to choose among legal provisions that
which binds him most strictly." The different French approach can be explained, ac-
cording to Tocqueville, on the basis of the "raison d'Etat" rather than the "raison
ordinaire" which has prevailed in the United States. The result is that in France, unlike
the United States, the superiority of the constitution is more nominal than effective:
"[Bly refusing to give the judges the power to declare laws unconstitutional we indi-
rectly give the legislative body the power to change the constitution, since there is no
legal barrier to restrain it." Id. at 91.

80. See Melichar, Die Verfassungsgerichtsbarkeit in Osterreich, in MAX-PLANCK-
INSTTt, supra note 22, at 439, 439-45, 486, passim.

81. Law of May 1, 1945, [1945] StGBI. No. 4.
82. CosrrruzioNE arts. 134-37 (Italy, 1948); see Constitutional Law of Feb. 9,

1948, [1948] Gaz. Uff. 574, [1948] La Legislazione Italiana (Giuffr6) 177; Constitu-
tional law of Mar. 11, 1953, [1953] Gaz. Uff. 982, [1953] La Legislazione Italiana
(Giuffr6) 355; Law of Mar. 11, 1953, [1953] Gaz. Uff. 984, [1953] La Legislazione
Italiana (Giuffr6) 364.

83. GRUNDGEsETZ arts. 93-94, 99-100 (W. Ger., 1949); see Law of Mar. 12, 1951,
[1951] BGB1. I 166.

84. See Bliimel, Die Verfassungsgerichtsbarkeit in der Republik Zypern, in
MAX-PLANcK-INsTIuT, supra note 22, at 643, 676-708. The English text of the Cypriot
Constitution can be found in 3 A. PEASLEE, CONSTITUrIONS OF NAnTONS 138 (3d ed.
1968). See also Tzermias, Die Verfassung der Republik Cypern, 10 JBO0 R (N.F.)
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slavia in 1963.86 In Yugoslavia, the only Communist country to
adopt any system of judicial review, constitutional control is exercised
at the national level by the Federal Constitutional Court, and on the
regional level by constitutional courts in the six republics.8 7

Three principal reasons account for adoption of a centralized sys-
tem of judicial review in a growing number of civil law countries. These

485 (1961).
The Cypriot Constitution is sui generis, both because of the extraordinary efforts

made to protect the rights of the Greek and the Turkish populations and because of the
combination of continental and common law influences evident in the provisions con-
cerning judicial review. Such review is concentrated, theoretically, in one Supreme Con-
stitutional Court; initiative may be either by certain high officials or by parties involved
in ordinary litigation.

In 1964 an Administration of Justice Act was passed which, in light of the conflicts
between the two major communities, temporarily joined the functions of the special
Constitutional Court and the High Court (the court of last instance in ordinary litiga-
tion) in a single Supreme Court. See 3 A. PEASLEE, supra at 137, 216. The conse-
quences of this merger are far-reaching. Recent decisions by the new Supreme Court
seem to transform the centralized system, clearly provided for by the Constitution, into
a decentralized one, in which all courts may decide constitutional issues raised before
them. See Attorney-General v. Mustafa Abrahim, 1964 Cyprus L.R. 195, 205-06,
269-74.

85. See "UlkU Azrak, Verfassungsgerichtsbarkeit in der Tfirkei, 11 JBOFFR (N.F.)
73 (1962); Abadan, Die tiirkische Verfassung von 1961, 13 JBOFFR (N.F.) 325, 408-11
(1964); Bekir Balta, Die Verfassungsgerichtsbarkeit in der Tiirkei, in MA-PLANCK-
INSTrrUT, supra note 22, at 550. An English translation of the Turkish Constitution
can be found in 3 A. PEASLEE, supra note 84, at 404.

86. KONSTrrTrsT (Constitution) arts. 241-54 (Yugo., 1963); Law of Dec. 31,
1963, Concerning the Yugoslav Constitutional Court, [1963] Sluzbenijh list No. 52.
Both documents are translated in 7 & 14 INsTITUT DE DROIT COMPARe, RECUIBILS DES
LOIS DE LA RSF DE YOUGOSLAVAE (1963 & 1965). See generally Djordjevic, Les Cours
constitutionnelles en Yougoslavie, 14 No. 4 LE NouvEAu DRorr YoUGoSLAVE 9 (1963);
Krbek, Die Verfassung der Sozialistischen Fdderativen Republik Jugoslavien vom 7.4.
1963, 13 JBOFFR (N.F.) 243, 267-68, 280-82 (1964); Srzentic, Sur les nouvelles juridic-
lions constitutionnelles de Yougoslavie, 15 Nos. 1-3 LE NOUVEAU DROIT YOUGOSLAVB 21
(1964). See also W. GELLHORN, OMBUDSMEN AND OTHERS 273-78 (1966); Lacy, Yugo-
slavia: Practice and Procedure in a Communist Country, 43 ORE. L. Rav. 1, 13-14
(1963); Rozmaryn, La Constitution, loi fondamentale de l'Etat socialiste, in P. BIscARaM
DI RUFPIA & S. ROZMARYN, LA CONSTITUTION COMME LOI FONDAMENTALE DANS LES
ETATS DE L'EUROPE OCCIDENTALE ET DANS LES ETATS SOCIALIsTES 77, 111-12 (1966);
Franchi, Note sulla giurisdizione costituzionale Jugoslava, 21 RrVISTA DI DmorrrO PROCES-
SUALE [Riv. PROC.] 397 (1966); Vigoriti, La giurisdizione costituzionale in Jugoslavia, 20
Riv. TRIM. civ. 298 (1966).

87. Constitutional Act No. 143, Oct. 27, 1968, arts. 100-01, [1968] Sbirka Z-
konfi 381, provided a similar system for Czechoslovakia. For a translation of the Act,
see Z. JICfNSKY & J. SKXLA, THE CZECHOSLOvAK FEDERATION (1969). The final im-
plementing legislation has not yet been enacted, and under the present circumstances is
not likely to be.

One cannot fail to notice that this new element in constitutional law profoundly
transforms Communist theories of state and law. Cf. Ferretjans, La Constitution du 7
avril 1963 de la R6publique socialiste fddirative de Yougoslavie et l'unit6 marxiste du
pouvoir d'dtat, 79 REV. DR. PUBL. 939, 948-51 (1963); Kastari, Le caract~re normatif et
la pr~gminence hiirarchique des Constitutions, 18 RvuE InTERNATiONALE DE DRorr
COMPARE 831, 845-46 (1966).
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are: First, the Continental conception of the separation of powers;
second, the absence of a principle comparable to stare decisis in civil
law jurisprudence; and third, the unsuitability of the civil law judiciary.

1. The Theory of Separation of Powers

The centralized system reflects a different conception of the separa-
tion of powers, and is based on a radically different doctrine from that
upon which decentralized review is founded. The civil law countries
tend to adhere more rigidly to the doctrines of the separation of powers
and the supremacy of statutory law. Originally these doctrines meant,
to Montesquieu,88  Rousseau, and others haunted by fears of a self-
seeking, anti-democratic judiciary, that any judicial interpretation or, a
fortiori, invalidation of statutes was a political act, and therefore an
encroachment on the exclusive power of the legislative branch to make
law. Even today, although the advisability of some sort of control over
the constitutionality of legislation is admitted, the essentially political
aspects of this function are recognized. 9 The centralized systems
therefore refuse to grant this power to the judiciary generally. The or-
dinary judge must accept and apply the law as he finds it.90 Several
scholars have noted a genuine presumption of legislative validity in these
countries. 91 The only attenuation of these notions lies in the power of
ordinary judges to suspend litigation pending reference to the Constitu-
tional Court of a constitutional issue which has been raised below. In
Austria, even this power is severely curtailed."2

This recognition of the political character of judicial review is re-
flected both in the manner of appointing the members of the constitu-
tional courts and in the sort of questions entertained by such courts. The
agencies appointing the judges are usually prescribed by the constitu-

88. Diverging interpretations of Montesquieu's doctrine, formulated in his
L'Esprit des lois, are well known. For a recent analysis, see M. VILE, CoNSmu-
TIONALISM AND SEPARATION OF PowERs 76-97 (1967). See also Eckhoff, Impartiality,
Separation of Powers, and Judicial Independence, 9 SCANDINAVIAN STUDIEs IN LAW 9,
22 (1965).

89. See notes 119-20 infra and accompanying text.

90. See, e.g., Friesenhahn, supra note 73, at 136-37; Melichar, supra note 80, at
445, 459-60.

91. See, e.g., Cereti, Funzione legislativa e controllo di legittimita, 8 RmVlsTA

TRIMESTRALE DI DMrITO PUBLICO 57 (1958). References and criticisms of the "pre-
sumption of the validity of legislation," a notion usually attributed to Laband, can be
found in M. CAPPELLETTI, LA PREGruDIZI LrX COSTITUZIONALE NEL PROCESSO Clvnn 84-

88 (1957); C. Esposrro, LA vALImrrX DELLE LEGaI 34-42 (2d ed. 1964); Dietze, supra
note 42.

92. See M. CAPPELLETTI, supra note 23, ch. IV. Briefly, in Austria only the

Supreme Court for civil and criminal matters and the central Administrative Court

have the power to suspend a case and refer issues to the Constitutional Court. In Italy
and Germany all the courts have this power.
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1970] JUDICIAL REVIEW 1041

ion itself and an effort is made to ensure that the courts' membership
reflects all major political groupings, so that the courts are "not the pro-
longed arm of some other state organ or of the political parties." 93 Sim-
ilarily, the centralized constitutional courts do not shy away from
considering issues which the United States Supreme Court would reject
as essentially political. The American Court has often avoided ques-
tions which it has called "political," regarding, for example, the execu-
tive's conduct of foreign relations or whether the legislature has faith-
fully observed its own procedures in passing a statute or constitutional
amendment."' In contrast, Europe's centralized constitutional courts,
consistent with their admittedly quasi-political role, may at times en-
tertain such dangerous questions. 5

2. The Absence of Stare Decisis

Apart from theory, centralized judicial review provides the practi-
cal means of enforcing a consistent body of constitutional law in civil law
countries, which do not subscribe to the common law doctrine of stare
decisis. In the American system, every court, high and low, has both
the power and the duty to determine the constitutionality of the statutes
that come before it. This would likely lead different judges to reach
inconsistent results on close questions were it not for stare decisis. Un-
der this doctrine, courts are bound to follow their own prior decisions
and, more importantly for the present purpose, the precedents of higher
courts in the same jurisdiction.96 The existence of a single supreme

93. Geck, supra note 68, at 258.
94. This policy, grounded both in the conviction that some questions are better

answered by other branches of the government and in a realistic desire to avoid pro-
voking a direct clash with the other branches of government which could, after all, sim-
ply refuse to obey the courts, is facilitated by such doctrines as "ripeness," "case or con-
troversy," "standing," and "political question." See M. SHmamo, supra note 67, at 174;
M. CAPPELLEirI, supra note 23, ch. IV, § 6.

95. Thus the European constitutional courts and the French Conseil Constitu-
tionnel may be specifically charged with determining the constitutionality of political
parties (art. 21, para. 2, of the German Basic Law of 1949) and the validity of elections
(art. 41 of the German Basic Law and arts. 58-60 of the French Constitution of 1958),
with deciding the most delicate conflicts of jurisdiction between legislature and executive
(arts. 34, 37 and 61 of the French 1958 Constitution; art. 134 of the Italian 1948 Consti-
tution; art. 93, paras. 1 and 3 of the German Basic Law), with deciding the validity of
treaties (see Geck, supra note 68, at 265), etc. Also to be considered is the fact that the
continental constitutional courts do not confine their deliberations to the facts of the
specific case but rather tend to treat issues in the abstract, since they are obliged to
make a final decision, regarding a given law, which will be valid erga omnes. Finally,
the civil law jurisdictions do not have the certiorari device which permits the Supreme
Court to refuse to hear cases which it may feel are too delicate to be decided at a given
time.

96. See J. BnossARD, supra note 68, at 153; M. FnAmuxN, THn Dvxrascs oF
A2mmcm LAw 211-12, 295-319, 388, 569-70 (1968); Cappelletti & Adams, supra note
27, at 1215. In Mexico there have been attempts to arrive at similar results and to avoid
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court, combined with the lower courts' duty to follow superior prece-
dents, insures the uniformity of consitutional adjudication.97 To be
sure, an American law that has not been applied because found un-
constitutional by the Supreme Court remains on the books. Yet it be-
comes dead law, because stare decisis prevents its future application by
lower courts.9 s

the difficulties mentioned in the text. Thus there has been a limited binding force given
to precedents ("jurisprudencia") of the Suprema Corte de Justicia de la Nacidn. See
Cappelletti, Amparo, in 2 ENCICLOPEDA DEL DnUTTo 329, 330 (1958). Also there has
been the new institution of the suplencia de la queja deficiente, which, I am told, has
been scarcely used: notwithstanding the individual effects of judgments of unconstitu-
tionality, a Mexican court may draw the plaintiff's attention to the fact that the state ac-
tion, which is the subject of the plaintiff's claim, had already been declared unconstitu-
tional in prior decisions of the Suprema Corte. See J. CASTRO, LA SUPLENCA DE. LA
QUEJA DEFICIENTE EN EL JUicio DE AmPARo 59-60 (1953); H. Fix ZAmuDo, supra
note 66, at 190, 403-04, 406-08.

97. The rule of stare decisis is not only less strictly observed in America than in
England generally, but in America it is less strictly adhered to in constitutional cases than
in others. This is because of the more dynamic nature and greater flexibility of consti-
tutional law which demands more creative interpretation. See Bumet v. Colorado Oil
& Gas Co., 285 U.S. 393, 406-08 (1932) (Brandeis, J., dissenting); M. FRANKLiN,
supra note 96, at 211-12, 295-319, 388, 569-70; Kadish, supra note 62, at 152 & n.82.

Yet, it is interesting to note that the fundamentally important result of chang-
ing what would be a mere cognito incidentalis of unconstitutionality, valid only for the
particular case, into a statement of the law with validity erga omnes, has been achieved
through the rule of stare decisis. It would, therefore, seem to me to be difficult to agree
with certain attempts, both old and recent, to deny or modify excessively the importance
of stare decisis as one of the elements differentiating the so-called Anglo-Saxon systems
from the continental ones. See, e.g., Ancel, Rdiflexions sur l'9tude comparative des
Cours supremes et le "Recours en Cassation," 1 ANNALES DE L'INSTITUT DE DROIT
CoMPA A DE L'UNrvERsrrL DE PARis 301 (1934); Zajtay, Begriff, System und Priiiudiz
in den kontinentalen Rechten und im Common Law, 165 Ancmv FR DIE crv1LISTiscH
PRAxIs 97, 103-06 (1965). When one asserts, as many have done, see, e.g., E. WOLF,
supra note 70, at 215, that "in the field of constitutional law the principle of stare decisis
has been practically suppressed," this is only half the truth. It is true that the Supreme
Court has been assuming the right to change its own legal doctrines and hence to go
against previous decisions. But, on the other hand, there can be no doubt that the de-
cisions of the Supreme Court itself are considered as fully binding and are followed by
the lower courts and other public organs.

98. Kauper, Judicial Review of Constitutional Issues in the United States, in MAX-
PLANCK-INSTr-rr, supra note 22, at 568, 611, 629; Cappelletti & Adams, supra note 27,
at 1215; see references in Prakke, Reflections on Judicial Review of Legislation, 4 ACrA
PoLiCA 385, 418-19 (1969). The same is true for Canada. Cf. J. BaossARD, supra
note 68, at 151-55, 235-36.

One scholar sees no reason in principle why a statute cannot be revived after being
declared unconstitutional. Nimmer, A Proposal for Judicial Validation of a Previously
Unconstitutional Law: The Civil Rights Act of 1875, 65 COLUM. L. REv. 1394 (1965).
However, perhaps the only instance of such a revival is In re Rahrer, 140 U.S. 545
(1891). The Supreme Court upheld a Kansas statute it had formerly declared uncon-
stitutional as an infringement of congressional power under the commerce clause. In
the time between the two decisions, Congress authorized such state action. The Court
said that the Kansas statute became effective immediately after this authorization, with-
out the Kansas Legislature reenacting the statute. Also of interest is the opinion of
the Attorney General that the District of Columbia minimum wage law, ruled unconsti-

[Vol. 58:10171042



JUDICIAL REVIEW

In this way, the simple reasoning of Hamilton in the Federalist99

and Marshall in Marbury v. Madison'00 has had more far-reaching ef-
fects than would at first have been imagined. In truth, this reasoning
tended to resolve the problem of unconstitutionality of legislation in
terms of simple statutory interpretation. Since, the argument ran, the
Constitution is a superior law, the judge, having to decide a case where
the applicable law is in his opinion unconstitutional, must give prece-
dence to the Constitution. The judge does not invade the realm of the
legislative power; he is not attempting to legislate. He simply disregards
the "lower" law in the concrete case.10 However, through the instru-
ment of stare decisis, this "non-application" in the particular case be-
comes in practice a genuine quashing of the unconstitutional law which
is final, definite and valid for every future case. In short, it becomes a
true annulment of the law with, at least in theory, retroactive ef-
fects.' 02

Since the principle of stare decisis is foreign to civil law judges, 0 3

a system that allowed each judge to decide for himself the constitutional-
ity of statutes could result in a law being disregarded as unconstitutional
by some judges, while being held constitutional and therefore applied by
others. Furthermore, the same court that had one day disregarded a
given law might uphold it the next day, having changed its mind
about the law's constitutionality.' 0 4  Differences could arise between
judicial bodies of different type or degree, for example between ordinary

tutional in Adkins v. Children's Hospital, 261 U.S. 525 (1923), automatically came back
into force when the Supreme Court reversed this case in West Coast Hotel Co. v. Parrish,
300 U.S. 379 (1937). 39 Op. A'rr'y GEN. 22 (1937).

99. THE FEDERALIST No. 78 (A. Hamilton).
100. 5 U.S. (1 Cranch) 137 (1803).
101. See C. EsPosrro, supra note 91, at 21; Kadish, supra note 62, at 8 (quot-

ing Hamilton); notes 75-79 supra and accompanying text.
102. See generally M. CAPPELLETTI, supra note 23, ch. V.
103. One can well say that the rule of stare decisis is foreign to the spirit of civil

law systems, while recognizing the prime importance of judicial decisions as informal
sources of law (the so-called auctoritas rerum similiter judicatarum). It is true that in
a few civil law countries a binding force was or still is given to precedents, but this prac-
tice has been always by way of exception and without any notable degree of practical
success. Thus the French Parlements before the Revolution not only introduced a type
of judicial review [see notes 24-25 supra and accompanying text], but may also have
formulated a doctrine of the binding force of precedents; the doctrine, however, was
suppressed by the Revolution. See R. DAviD & H.P. DE VRIs, THE FRENcH LEGAL SYs-
TEM 113 (1958). For other more recent (Hungary) or still valid (Spain) examples of
civil law systems in which judicial decisions are or were binding, at least in part, see
R. DAvm, LEs GRANDS SYSThMES DE DROIT CONTEMPORAINS 141 (3d ed. 1969) (with

references); Zajtay, supra note 97, at 97, 103 & nn.30-31.
104. Azzariti, supra note 66, at 9; Biscaretti di Ruffla, La Constitution, en rant que

loi fondamentale, en Europe occidentale, in P. BiscAnRrif Di RuFFIA & S. RozMAYN,
supra note 86, at 27, 72-73; Engelhardt, supra note 23, at 108; Pierandrei, supra note 22,
at 881, 886-87.
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courts and adminstrative tribunals,10 5 or between the younger, more
radical judges of the inferior courts and the older, more tradition con-
scious judges of the higher courts. This was notoriously what hap-
pened in Italy from 1948 to 1956 and what continues to happen on a
large scale in Japan.106  The extremely dangerous result could be a
serious conflict among the judicial organs and grave uncertainty as to
the law. Moreover, even though a particular law has been held uncon-
stitutional in one case, other affected parties would still have to raise the
issue of constitutionality de novo. A Japanese writer offers a typical
example.107  A plaintiff files suit claiming that a certain tax law is un-
constitutional and obtains a judgment to that effect; but, the writer con-
tinues, "according to the individual-effect theory, the law per se remains
in force and binding on taxation offices." As a result, every other in-
terested party must initiate a separate action to escape the effects of the
law.1

08

And so, though the American system has been introduced in several
civil law countries, it has not been an unqualified success. 109 Weimar
Germany, and post-war Italy prior to the institution of its Constitu-
tional Court, fully revealed the unsuitability of the decentralized method
for civil law countries; and the same may now be said for Japan. In
Norway, Denmark and Sweden, on the other hand, the problem is not
acute, but only because decentralized judicial review is relatively unim-
portant and the judges exercise the power with extreme prudence and
moderation." 0  In other civil law countries, this type of judicial re-
view has not been successful, with the possible exception of Switzerland,

105. Engelhardt, supra note 23, at 108, rightly points out (also on the basis of the
Greek experience, to which we might add the Italian one of 1948-1956) that in countries
where, unlike the United States, separate courts deal with administrative law, a great
danger arises which the American system avoids. This is the danger of conflicts between
the ordinary courts and the administrative courts, culminating in conflicts between the
two respective supreme organs.

106. See Abe, supra note 69, at 537; Kiyomiya, supra note 69, at 336-37.
107. See Hayashida, supra note 69, at 424-25.
108. One might take issue with the theory that a law remains binding on the

public administration, although considered unconstitutional by the public administra-
tion itself. Hayashida states that "regarding the executive, even if the cabinet considers
a law unconstitutional, it shall hold itself responsible to the Diet for any failure to apply
and administer the law as long as it remains in force." Id. at 425. However, such a
discussion would have little practical value. In fact, this theory, which I believe is un-
founded, is accepted not only in Japan but also in Italy and other countries despite the
"rigid" nature of the Constitution. See the criticisms in M. CAPPELLErTI, supra note
91, at 76-82, 84-88.

109. See Cappelletti & Adams, supra note 27, at 1213-16.
110. On the minor practical importance of judicial review in the Scandinavian

countries, see F. CASTBBRG, supra note 71, at 10; J. SToRING, NORWEGIAN DE MocRAcY
156 (1963); Castberg, supra note 71, at 417, 420; Eckhoff, supra note 88, at 28. See also
DANISH COMM. ON COMPARATIVE LAW, DANISH AND NORWEGIAN LAW 13 (1963).
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where the type of judicial review adopted is much more of a compro-
mise between the two systems."'

Accordingly, in establishing a system of judicial review, the coun-
tries to whom the notion of stare decisis was foreign had to work with
legal instruments very different from those of the United States and
other common law countries. In the former countries it was thought
essential to find an adequate substitute for the American Supreme Court.
The need was felt for a judicial body capable of giving decisions of
general binding effect in cases dealing with the constitutionality of legis-
lation. It was hoped that such special bodies could avoid the conflicts
and chaotic uncertainties of which we have spoken above.

3. The Unsuitability of the Ordinary Courts

The American Supreme Court, and, for example, its Japanese coun-
terpart under the Constitution of 1947112 are far from being the
equivalents of the European constitutional courts. While the latter con-
cern themselves solely with constitutional questions, the jurisdiction of
the Supreme Court of the United States is not so confined, since most
cases come to it through the normal appellate system and not through
any special procedure. Even for constitutional questions no extraordi-
nary procedure is used. To view such writs as habeas corpus or cer-
tiorari as the basis for judicial review is to make a fundamental, though
rather frequent, error." 3 The Supreme Court, therefore, should be
compared not to the special constitutional courts, but rather to the high-
est courts of appeal on the continent, such as the Austrian Oberster

111. As for Switzerland, it would not be right to speak of a failure of the system
adopted there. But one might add that it would be possible to agree with one Swiss
writer who holds that in Switzerland, unlike in the United States, judicial review has
never become a leading constitutional principle. R. GRossMANN, supra note 57, at
VIII. In fact the success of the Swiss system is due much less to the "decentralized"
power of control outlined above and much more to the remedy of staatsrechtliche
Beschwerde upon which only the Federal Tribunal is competent to judge. See note 70
supra and accompanying text. Thus, in this more important aspect, Swiss law presents
us with a system of centralized rather than decentralized control. See R. GRoss-
MANN, supra note 57, at 3-4; Z. GrAcoMErr, supra note 70, at 6-7, 14. Note also that
judgments of unconstitutionality emanating from the Swiss Federal Tribunal have gen-
eral binding effect. See M. CAPPELLETrI, supra note 70, at 35; G. CODDING, JR., THE
FEDERAL GOVERNMENT OF SWITZERLAND 102-03, 106 (1961); F. FLEmER & Z. GIA-
COMETn, ScnwEizERiscHEs BuNDEssTAATsREcHT 887-88, 897-98 (1949); W.J. WAGNER,
supra note 51, at 109; Imboden, supra note 70, at 516.

112. Cf. J. MAXI, COURT AND CONSTITUTON IN JAPAN xv, passim (1964); Haya-
shida, supra note 69, at 421.

113. J.A.C. GRANT, supra note 4, at 34. While formally the United States Su-
preme Court is a court of ordinary appellate jurisdiction, in practice there has been a
tendency for the Court to assume a position not unlike the European constitutional
courts. See note 134 infra and accompanying text.

19703 1045



CALIFORNIA LAW REVIEW

Gerichtshof, the German Bundesgerichtshof, or the Italian Corte di
cassazione.

At this point one might enquire why those countries which de-
cided to have a centralized system of judicial review wanted to create
special constitutional courts, and did not grant jurisdiction over consti-
tutional matters to the already existing highest courts of appeal.1 4

Constitutional jurisdiction might have been granted to these courts alone
without authorizing all judges to review legislation. Furthermore, one of
the inherent difficulties of judicial review in a civil law country might
have been overcome by making decisions of constitutionality issued by
these courts binding on all inferior courts. The Swiss Federal Tribunal
could have provided a useful precedent for such a scheme."'

But despite their theoretical suitability, the traditional highest courts
of most civil law countries were found to lack the structure, procedures,
and mentality required for effective constitutional adjudication. First,
the European high courts lack the compact, manageable structure of
the United States Supreme Court. Typical is Germany where there are
no less than five high courts, one each for ordinary civil and criminal
questions, administrative matters, tax disputes, labor problems, and con-
troversies involving social legislation." 0 Even within a given high
court there are several different divisions, each of which sits and decides
cases independently of the other divisions. It is difficult to imagine how,
amidst such a welter of judges and jurisdictions, a consistent and care-
fully considered constitutional jurisprudence could ever be developed."l 7

114. Moreover, one might ask why a centralized system on the European model
has been suggested even for Japan by some of the several critics of the "American"
method adopted in that country in 1947. See Kiyomiya, supra note 69, at 336; Haya-
shida, supra note 69, at 426. See also note 69 supra.

115. See notes 70 & 111 supra and accompanying text. The system introduced by
art. 34 of the Irish Constitution of July 1, 1937, could also have been an interesting pre-
cedent. See note 66 supra. The same might be said of certain countries in Latin Amer-
ica, such as Uruguay, where control of constitutionality is concentrated exclusively in the
ordinary supreme court, the lower judges being bound to suspend the particular case in
which the constitutional question arises. However, the judgments of the Supreme Court
of Uruguay are not valid erga omnes but are confined to the concrete case, so that the
effectiveness of the system-given the lack of stare decisis-is severely limited. Cf. E.
VEscovw, supra note 64, at 36-37, 47-48, 61-65, passim. For the Canadian system, see
note 68 supra.

116. See 1 E. COHN, MANUAL OF GERMAN LAW 36 (1968); Baur, Introduction to
GERMAN AsS'N OF COMPARATrvE LAW, BI3LIOGRAPHY OF GERMAN LAW 2, 34-48 (1964).
On the highest courts in various countries, see J. MAGNUS, Din H6CHSTEN GERUCHTE
DER WELT (1929).

117. Furthermore, since more judges belong to a division than are required to de-
cide a single case, the individual judges called to take part in decisions by a single divi-
sion may vary from case to case. Consider, for example, that a few hundred judges
belong to the Italian Court of Cassation. See G. Di FEDERICO, LA GIUSTIZA COME
ORGANIZZAZIONE: LA CORTE DI CASSAZIONE 55 (1969).
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Procedurally, these courts of last instance are also handicapped by
their frequent lack of any discretionary power to refuse jurisdiction, of a
device similar to the certiorari of the United States Supreme Court. To
illustrate, the Italian Court of Cassation must hear every case brought be-
fore it, an average of three to four thousand civil cases per year, while
the Italian Constitutional Court delivers from one to two hundred judg-
ments annually. Thus, if the Court of Cassation were to have jurisdic-
tion over constitutional cases as well, such cases would represent a fairly
insignificant portion of its workload. These cases would receive neither
the time nor the consideration that they require. The situation is very
similar for the superior courts of other civil law countries, such as Ger-
many.

Lastly, the bulk of Europe's judiciary seems psychologically incap-
able of the value-oriented, quasi-political functions involved in judicial
review.118 Continental judges are usually "career judges" who enter
the judiciary at a very early age and are promoted to the higher courts
largely on the basis of seniority. Their professional training develops
skills in technical application of statutes rather than in making policy
judgments. The exercise of judicial review, however, is rather different
from the usual judicial function of applying the law. 1 9  Modem con-
stitutions do not limit themselves to a fixed definition of what the law
is, but contain broad programs for future action. Therefore the task
of fulfilling a constitution often demands a higher sense of discretion
than the task of interpreting ordinary statutes; that is certainly one
reason why Kelsen, Calamandrei and others have considered it to be
a legislative rather than a purely judicial activity.' 20

In the United States, the Supreme Court itself first undertook the
task of judicial review, but to impose this function on European higher

118. This seems equally true for Yugoslavia, the first Communist country to adopt
judicial review. W. GELLHORN, supra note 86, at 273-74 n.43, indicates that Marshall
Tito's government was readily won over to the idea of judicial review. However, the
lawyers and judges of the Supreme Court opposed it, and were almost impossible to con-

vince.
119. This subject has been much discussed. See, e.g., Cappelletti, L'attiviti e i

poteri del giudice costituzionale in rapporto con il loro fine generico, in 3 ScRl rI GrI-

DICI IN MEMORIA DI P. CALAmANDREI 83 (1958); Kirchheimer, Prinzipien der Verfas-

sungsinterpretation in den Vereinigten Staaten, 11 JBOFFR (N.F.) 93, 97 (1962);

Leibholz, Das Spannungsverhdltnis von Politik und Recht und die Integrationsfunktion

des Bundesverfassungsgerichtes, in INTEGRiTAS-GEISTIGE WANDLUNG UN)D MENSCLICHE

WiRLicHKnrr 211 (D. Stolte & R. Wisser eds. n.d.); Zweigert, Zum richterlichen
Charisma in einer etlisierten Rechtsordnung, in FESTGABE FOR CAR.o SCnMmD 299,
303-05 (1962). See generally F. CAH L, JR., JUDICIAL LEGISLATION 46-69 (1952);

G. ROELLECKE, PoLrrIK uND VERFASSUNGSGERCHTSBARKErr (1961); Bachof, Der Verfas-
sungsrichter zwvischen Recht und Politik, in SUMMUM iUS SUMMA INruEXA 41 (1963).

120. See Cappelletti, II controllo di costituzionalitai delle leggi nel quadro delle

funzioni dello Stato, 15 Rrv. ,Roc. 376, 384-99 (1960) and authorities cited therein.
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courts, to whom such an activity would be unfamiliar and foreign to
their traditions, was not considered suitable. In fact, these considera-
tions had been amply borne out in practice. We have already noted
that both Weimar Germany,12 ' and Italy from 1948 to 1956,122 ex-
perimented with the decentralized system of judicial review. Since
the power was exercised by all the courts, cases came in the last instance
before the Reichsgericht or the Corte di cassazione, the highest ordinary
courts in the respective countries. In Germany, however, the system
certainly did not produce satisfactory results. 123 In Italy, the Court of
Cassation, often with the acquiescence of the Consiglio di Stato, used
its powers of interpretation much more in the sense of "unfulfilling"
the Constitution than of fulfilling it.'24 During these eight years, the
Court of Cassation, even more than other courts, gave the best possible
proof of its unsuitability to judge constitutional questions. Apparently,
the long traditions of this court together with the professional deforma-
tion of its elderly career judges, instead of being of benefit, were much
more of a handicap to the court in its new role. 25

Nor are such practical confirmations of the unsuitability of decen-
tralized review in civil law countries confined to Germany and Italy.
In the Scandinavian countries, the modest role of the supreme court, and
of the judiciary in general, in matters of judicial review is generally re-
cognized.' 26  In Japan it appears that in the first 20 years after the
promulgation of the constitution, the Japanese supreme court has
found statutes unconstitutional in, at best, two cases; and in only one
of these situations was the statute in question still in effect at the time of
the decision. This may be attributable to the way of thinking of the
career judges in that court."' Finally, in Switzerland the success of

121. See note 73 supra and accompanying text.
122. See note 74 supra and accompanying text.
123. See S. CAT=nLLA, supra note 57, at 118-21; H. ScHoRN, DER RICHTER M

DRrr'N RPicH 23 (1959); H. SPANNER, supra note 73, at 4-6, 22-28, 38; Dietze, supra
note 42, at 545-47.

124. See Calamandrei, Come si fa a disfare una Costituzione, in Dinci ANNI DOPO:
1945-1955, at 209 (1955), reprinted in 3 OPma GiuRIMcDHE 511.

125. It might not be too presumptuous to suppose that the French Court of Cassa-
tion would not have been much more sensitive to problems of legislative constitutionality
than its Italian counterpart. In fact, although on several occasions scholars including
such well known figures as Hauriou, Duguit, JRze, and Duverger have affirmed the
possibility for French courts to exercise a power of judicial review, "the Court of
Cassation . . . has rigidly refused to examine the constitutionality of legislative enact-
ments." Eisenmann & Hamon, supra note 22, at 240. This may indicate on the part
of the Court of Cassation, even more than on the side of the Council of State, "a
certain insensitivity" to constitutional problems. Cf. Vedel, Prdface to F. BATAILLER,
LE CONSEIL D'ETAT JUGE CONSTITUTIONNEL IV (1966).

126. See note 110 supra and accompanying text.
127. Cf. J. MAu, supra note 112, at xxx, xliii; Henderson, supra note 69, at 1016;

Kiyomiya, supra note 69, at 336. Bibliographical materials do not, however, fully
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the Tribunal f~dral in matters of judicial review confirms, rather than
denies, this observation, if one remembers that that court is composed
of 26 judges who are not career judges but elected by the Federal As-
sembly.'

28

The Justices of the Supreme Court of the United States, on the other
hand, would seem in the light of almost two centuries of experience to
have demonstrated, on the whole, their suitability for their delicate
task. While the Court has often reached results that many would con-
demn, it has not suffered from the hesitancy and unfamiliarity with
constitutional adjudication of European decentralized systems. Indeed,
some of the greatest names in American history have been those of
Justices. This fact is, of course, due to various circumstances, but one
that deserves emphasizing is that judicial review was a product of the
Supreme Court itself. It may be said that the Court has necessarily had
to achieve a high level of performance in order to fulfill a function with
which the courage of its early Justices had endowed it. Furthermore,
there is the fact that the members of that Court-and the same applies
to the other federal courts-are not career judges, as is the usual case
with the ordinary European judges. They are politically appointed, and
not necessarily from the ranks of the lower courts.

These, then, seem to be the most important reasons why, when
adopting judicial review, several civil law countries chose not to use ex-
isting judicial organs and the members of the professional judiciary.
Rather, they preferred to introduce entirely new and special judicial bod-
ies, despite the serious problems of coordination arising from this
choice. 129 Naturally these special courts, as all the other judicial organs,

clarify this point. One or two cases are mentioned in Ito, The Rule of Law: Consti-
tutional Development, in LAW IN JAPAN 205, 238 (A. von Mehren ed. 1963); Nathanson,
supra note 69, at 202, 216. See also T. MCNELLY, CONTEMPORARY GOVERNMENT OF

JAPAN 168 (1963), who writes that "the Supreme Court [of Japan], with the exception
of certain laws passed to implement Occupation directives, has never held any law,
order, regulation, or official act unconstitutional." Nor does the situation seem to have
improved in recent years. See Abe, supra note 69, at 537. See also R. DAVID, supra
note 103, at 552. Von Mehren, Commentary: Part II, in LAw IN JAPAN, supra at 422,
424, writes that the Supreme Court of Japan

is composed of fifteen justices of whom five are. . . to be career judges and
five lawyers. Both the conception of law held by this group and its condi-
tioning experiences lead the lawyers and career judges to be hesitant to declare
legislation unconstitutional or to interfere with governmental process on con-
stitutional grounds.

128. Election is for a term of six years; however, they are usually re-elected. See
G. CODDING, supra note 111, at 103; Zellweger, The Swiss Federal Court as a Constitu-
tional Court of Justice, 7 1. brr'rL COMM'N JUR. 101 (1966).

129. On the problems of coordinating the work of a constitutional court with that
of the other courts, see Calamandrei, Corte costituzionale e Autorita giudiziaria, 11
pt. 1 Rn?. PROc. 7 (1956), reprinted in 3 OPERE GruRicH- 609; Merryman & Vigoriti,
When Courts Collide: Constitution and Cassation in Italy, 15 Am. J. CoMT. L. 665
(1967). In addition, the creation of a "sovereign" constitutional court cannot but
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have full independence and autonomy. However, their members-or at
least the majority of them-are not career judges, but, following the
analogy of the American Supreme Court, are selected from diverse
backgrounds and appointed by the highest legislative or executive organs
of the state.' 10

C. Converging Trends

For the sake of clarity, a dichotomy has been drawn between cen-
tralized and decentralized forms of judicial review, a dichotomy which
in fact exaggerates the differences between the two systems. For the
sake of balance, several points of convergence between the two ap-
proaches should now be emphasized. The twentieth century has blurred
long-standing distinctions between the natural law and the postive law,
between precedent-oriented and statute-oriented courts, and between
varying theories of separation of powers, distinctions which lay at the
bottom of the assumed differences in attitude toward judicial review.

The very establishment of special constitutional courts with the
power to review and invalidate statutes for failure to conform with the
constitution was, of course, a considerable compromise with that concep-
tion of the separation of powers which would deny such a power to all
judicial organs. 1

. True, the ordinary courts remain barred from judi-
cial review in countries with a centralized system of control. Even in
these countries, however, the ordinary courts have a role to play in this
task. They often must make the initial judgment as to whether a con-
stitutional issue ought to be referred to the special court.3 2  This duty,

raise further problems of coordination vis-h-vis other state powers and organs. See, e.g.,
P. BARILE, La Corte costituzionale organo sovrano: implicazioni pratiche, in Scr DI
DmrIo COSTrruZIONALE 226 (1967); Barile, Legami Ira la Corte costituzionale e le
funzion! esecutiva e legislativa e influenza di queste su quella, in id. at 444.

130. Of the 14 judges on the Austrian Verfassungsgerichtshol, 8 are nominated by
the President of the Republic after receiving recommendations from the Government,
and 6 are nominated by the President from a list submitted by both houses of parliament.
OKTOBERVERFASStUNG art. 147 (1920, amended 1929) (Aus.). The Italian Corte costi-
tuzionale is composed of 15 judges, one-third of whom are nominated by the President of
the Republic, one-third by the Legislature, and one-third by the higher civil, penal, and
administrative courts. CosTrruzioNFE art. 135 (Italy, 1948). In West Germany, all 16
judges of the Bundesverjassungsgericht are selected by the legislature, half by the
Bundestag and half by the Bundesrat. GRUNDGESETz art. 94 (W. Ger., 1949). In all
three countries, the choice must be made from persons who, apart from meeting other re-
quirements, have completed regular studies in law. See generally C. FRiEDRICH, supra
note 4, at 86; Engelhardt, supra note 23, at 110-13; Geck, supra note 68, at 258-62.

131. See notes 88-92 supra and accompanying text; Azzariti, supra note 66, at 40-
41. The judicial nature of these constitutional courts is expressed explicitly in GRUND-
GESETZ art. 92 (W. Ger., 1949), and at least implicitly in OKTODERVERFASSUNO art.
140, § VI (1920, amended 1929) (Aus.). See Ermacora, Die dsterreiclhische Verfas-
sungsgerichtsbarkeit seit 1945, 8 JBOF'FR (N.F.) 49, 49-54, 61 (1959) (citing authori-
ties); Geck, supra note 68, at 257.

132. See M. CAPPELLEmTI, supra note 23, ch. IV.
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as well as the obligation to recognize the binding effect of constitu-
tional court decisions, 133 may help to stimulate a constitutional con-
sciousness in the European judiciary similar to that which has been
found for nearly two centuries in its American counterpart.

Nor is the movement toward convergence confined to the Euro-
pean side of the Atlantic. Through the use of certiorari, the United
States Supreme Court is gradually confining itself to only the most sig-
nificant-mostly constitutionally grounded-questions. 134  This is, of
course, the exact role of the European constitutional courts, which have
no jurisdiction at all in ordinary cases. Likewise, the role of the Ameri-
can Supreme Court is now openly admitted to be partly political. Its
membership has always been specially appointed by a popularly elected
President, and recent confirmation hearings by the Senate show an in-
creasing recognition of the highly political functions of that Court. Nor
does the Court seem to avoid politically delicate questions as zealously
as it once did, as is illustrated by its racial discrimination and reappor-
tionment decisions.3 5

Judicial review in the world today is, therefore, a continuum rang-
ing from those countries, like the Soviet Union, whose only control of
constitutionality is non-judicial, 36 to those states where this control is pre-
eminently judicial, as in the United States. The other states, searching
for forms which accord with their philosophies and yet answer the de-
mands of our time, give the best evidence that judicial review is not
only a viable but also a most flexible institution.

133. See id. ch. V.
134. See P. FREUND, THE SUPREME COURT OF THE UNITED STATES 183 (1961);

MeWhinney, Federal Constitutional Courts and Their Judges as Instruments of a Demo-
cratic Polity, in 2 DIE MODERNE DEMOKRATIE UND nMu RECHr, supra note 69, at 516;
Frankfurter & Landis, The Business of the Supreme Court of the United States-A
Study in the Federal Judicial System, 40 HARV. L. REv. 1110, 1111 (1927); Taft, The
Jurisdiction of the Supreme Court Under the Act of February 13, 1925, 35 YALE L.J.
1, 2-3 (1925).

In 1950, 33% of the cases decided by the Supreme Court raised a constitutional
question as a principal issue. In 1955, this percentage was 29%; in 1960, it was 35%;
in 1965, it was 39%. In 1966, 1967, 1968 and 1969, constitutional questions were
the principal issues in 47%, 46%, 54% and 45% of the cases, respectively. These
figures were gleaned from the Harvard Law Review's annual feature, The Supreme
Court, 1950 Term, 65 HARv. L. REV. 107, 183 (1951), 1955 Term, 70 HARv. L. Rnv.
83, 101 (1956), 1960 Term, 75 HARv. L. REv. 40, 86 (1961), 1965 Term, 80 HARv.
L. REV. 90, 145 (1966), 1966 Term, 81 HARv. L. REv. 69, 129 (1967), 1967 Term,
82 HARv. L. REV. 63, 305 (1968), 1968 Term, 83 HARv. L. REv. 7, 281 (1969), 1969
Term, 84 HARv. L. REV. 1, 250 (1970).

135. E.g., Brown v. Board of Educ., 347 U.S. 483 (1954), 349 U.S. 294 (1955);
Baker v. Carr, 369 U.S. 186 (1962); see M. SHAPIRO, supra note 67, at 174-252; Kauper,
The Supreme Court: Hybrid Organ of State, 21 Sw. L.J. 573 (1967).

136. On the political, nonjudicial systems of control, see M. CAPPELLETTI, supra
note 23, ch. I.
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CONCLUSION

Judicial review is a theme with many variations and subtle impli-
cations. The basic theme is a product of our common Western history.
The variations arise inevitably from differences of experience and out-
look within this larger framework. The subtleties, finally, center about
the ambiguous nature of judical review in any democratic state.

The theme of modern constitutionalism is the embodiment of na-
tural law principles in the positive law of the state. While classical an-
tiquity and medieval Europe had at times affirmed the theoretical right
of the citizen to disobey an unjust law, the right remained theory only.
It was left to times nearer our own to seek an instrument to protect prin-
ciples considered fundamental.

With the French Revolution there was a temporary split in the
evolutionary pattern of the West. The newly freed American colonies
clung to older concepts, which subordinated both the executive and the
legislature to a higher law, and gave new meaning to these ideas by
embodying the higher law in a written constitution, interpreted and ap-
plied by judges. Continental Europe, however, chose to move from con-
cepts of natural justice toward those of legal justice. The popular
legislature was seen as the best guarantor of universal values. It was
given the duty of codifying the law, and institutions like Cassation were
meant to ensure the conformity of other state action to the standards of
the codes.

After the sad experiences of the first half of this century, there
arose in Europe the need to put a check upon the legislature itself, for
it had become evident that even legislation could be the source of great
abuses. Hence Europeans, and non-Europeans as well, embarked on the
path taken by the Americans so long before. Higher law was to be
expressed in constitutions that were difficult to amend. The judiciary,
or a part of it, was to be the instrument for assuring conformity to this
higher law. The Old World moved from legal to constitutional justice.

Though civil and common law countries are back on the same road,
differences in approach to judicial review remain as a testimony to past
divergencies. The United States, and those countries that have followed
its example, strive to this day to confine judicial review within the tradi-
tional judicial framework, the political nature of the process being,
whenever possible, carefully disguised. The civil law countries, with
specially appointed courts, utilize special procedures to focus directly
on statutes, not cases, and thus take a franker view of the whole process.
Yet, paradoxically, the elaborate fictions of the American judges may
well allow them to perform their political functions less dangerously
than do their European brethren.
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So it is that in spite of its nearly universal appeal, judicial review
remains an enigmatic institution. It operates principally in states with
democratic philosophies, yet it claims authority to frustrate, in certain
situations, the will of the majority.1 7 Its decisions are often pre-emi-
nently political, yet they are made by men not themselves responsible to
the electorate. The theoretical power of the judge of constitutionality
is awesome, yet in the end he has neither sword nor purse and must de-
pend on others to give his decisions meaning.

Most importantly, judicial review in the contemporary world reveals
a breakdown of old dichotomies. There was, perhaps, too much em-
phasis on difference when distinctions were made between natural and
positive law, centralized and decentralized review, as well as between the
civil law and common law worlds. The two worlds are becoming one,
certainly in terms of the questions that have been discussed in this Arti-
cle. On both sides of the Atlantic, constitutional lawyers talk of the
dangers, or advantages, of judicial activism, of the creative aspect of
judicial interpretation, of the rights of the accused, and so on. Insofar
as judicial review has encouraged this convergence, it has further
justified itself.

137. Cf., e.g., H. DEAN, JUDIcLAL REviEw AND DEmOCRACY (1966); E. RoSTow,
The Democratic Character of Judicial Review, in THE SOvREI GN PREROGATIVE 147
(1962).
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