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A General Theory of the
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American law has never developed a definitive theory of the rights
created by a collective bargaining agreement. Various analogies to
other kinds of contractual relationships, principally the third-party
beneficiary agreement, have been suggested from time to time,' some-
times in order to justify a particular result,2 and at other times simply as

* Professor of Law, University of California, Berkeley. A.B., Harvard Col-
lege 1938; LL.B., Harvard Law School, 1941. See note 718 intra.

1. The principal theories suggested in the past are: (1) the custom or usage
theory [Hudson v. Cincinnati, N.O. & T.P. Ry. 152 Ky. 711, 154 S.W. 47 (1913)],
and its modem variants [J.I. Case Co. v. NLRB, 321 U.S. 332, 334-35 (1944) and As-
sociation of Westinghouse Salaried Employees v. Westinghouse Elec. Corp., 210 F.2d
623 (3d Cir. 1954), aj'd 348 U.S. 437 (1955)], under which the agreement is re-
garded as incorporated into the employees' individual contracts of hire; (2) the agency
theory, under which the agreement is regarded as one between the employer and the
employees acting through the union as their agent, [Mueller v. Chicago & N.W. Ry.,
194 Minn. 83, 85, 259 N.W. 798, 799 (1935)]; (3) the third party beneficiary the-
ory, under which the agreement is regarded as one between the union and the em-
ployer for the benefit of the employees [Springer v. Powder Power Tool Corp., 220 Ore.
102, 348 P.2d 1112 (1960)]. All were proposed primarily to provide a contractual
basis for the right of an employee to bring suit directly against his employer for the
benefits specified in a collective agreement, a right which I will argue in Part T1
should not exist. Archibald Cox has suggested that the agreement be compared to a
trust under which the union holds the employer's promises as a fiduciary for the in-
dividual employees, though finally rejecting that theory as well as the others, as a basis
for decision in particular cases. Cox, The Legal Nature of Collective Bargaining
Agreements, 57 Mica. L. REV. 1, 21 (1958).

2. See cases cited in note 1 supra. The custom or usage theory was, in a
sense, both rejected and accepted in UAW v. Hoosier Cardinal Corp., 383 U.S. 696
(1966) in which the Supreme Court held that a union could bring suit on a collective
agreement to recover employee benefits but that the suit could be barred by the statute
of limitations applicable to oral agreements because recovery depended "upon proof of
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a point of departure for a conclusion contrary to the one suggested by
the analogy.3 Particular answers have been provided in suits between
unions and employers, between employees and employers, and between
unions and employees; but no unified theory has developed that would
relate these particular answers to each other in a coherent fashion.4

The purpose of this Article is to set out such a theory based on an
analysis of the functions performed by the collective agreement in the
American industrial system.

A legal theory is important, of course, only if solutions to par-
ticular problems can be derived from it; it is sound only if the solu-
tions it produces are more satisfactory than those which would result
without it; and it is supportable only if it conforms, at least in large
measure, with the principles followed by the courts in the decided
cases. The scheme of presentation here is derived from these consid-
erations. I will begin with a particular problem which, I believe, il-
lustrates the difficulties created by the absence of a unified legal theory.
That problem, or set of problems, arises when an individual employee
sues to redress an alleged violation of a collective bargaining agree-
ment containing a grievance and arbitration procedure, claiming that
his failure to use that procedure is excused by breach of the union's
duty of fair representation. The questions presented by such a suit
are among the most interesting and commented on in the field of labor
law.5 The emphasis in recent years has been on the nature of and

the existence and duration of separate employment contracts between the employer and
each of his aggrieved employees." Id. at 706. See text following note 187 infra.

3. See, e.g., Lewis v. Benedict Coal Corp., 361 U.S. 459 (1960).
4. Until Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957) estab-

lished that federal law governed collective agreements affeeting interstate commerce,
judicial theorizing as to their nature was a matter of state law, and different states
adopted different views, although almost all concluded that they were enforceable as
contracts. See Note, The Ability of an Individual Employee to Sue His Employer on a
Collective Bargaining Agreement, 3 BuFF. L. REV. 270 (1954); Lenhoff, The Present
Status of Collective Contracts in the American Legal System, 39 MiCH. L. Rnv. 1109
(1941). The English view, until the Industrial Relations Act of 1971, was to the con-
trary. 0. KAHN-FREUND, LABouR AND THE LAW 124, 131 (1972). The Third Circuit,
in Association of Westinghouse Salaried Employees v. Westinghouse Elec. Corp., 210
F.2d 623 (1954), attempted to construct a federal theory. The result in that case, but
not the theory propounded, was affirmed by a hopelessly divided Supreme Court.
348 U.S. 437 (1955). This lead to Archibald Cox's seminal article, Rights Under
a Labor Agreement, 69 HAnv. L. REv. 601 (1956). Lincoln Mills was followed by
two Cox articles, The Legal Nature of Collective Bargaining Agreements, 57 MICH.
L. REV. 1 (1958) and Reflections Upon Labor Arbitration, 72 HA'v. L. REv. 1482
(1959) in which the governmental nature of the agreement was emphasized in language
subsequently adopted by the Court in the Steelworkers Trilogy. See text accompany-
ing notes 138 et seq. infra. Thereafter, the effort to construct a legal theory following
conventional contract lines was largely abandoned.

5. See, e.g., Aaron, The Union's Duty of Fair Representation Under the Rail-
way Labor and National Labor Relations Acts, 34 J. Am L. & CoM. 167 (1968);
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the standards defining the union's duty. Here, however, the problem
of defining the appropriate judicial remedy for a claimed breach of
that duty will be used to illustrate the consequences of the judicial
failure to develop a consistent conception of the collective agreement.
In part I, a recent First Circuit case, Figueroa de Arroyo v. Sindicato
de Trabajadores Packinghouse, AFL-CIO" will be explored in detail
as an exemplar of the problems presented by the individual suit. This
will be followed by a more or less chronological description of the
course of decision in the United States Supreme Court which led to the
particular rules governing the collective agreement the lower courts
attempted to follow in Figueroa. I will describe the significant
holdings of the Court as they relate to the legal relationship created
by the collective bargaining agreement both under the Railway Labor
Act 7 and under the National Labor Relations Act8 and indicate some
of the significant areas in which the law is still uncertain.

Having thus set the legal stage, I will attempt in part II to ana-
lyze the function performed by collective bargaining agreements and
the adjudicative mechanisms they establish in order to derive from
this institutional analysis a series of legal propositions concerning
the rights created by a collective bargaining agreement which con-
form in major measure, although not entirely, with the results actually
reached by the Court. I believe that this will provide a sound basis
for resolving the problems presented in the individual suit and, as well,
a number of other unresolved questions suggested in part I. These
propositions will then be applied to Figueroa, the case with which we
began.

Aaron, Some Aspects of the Union's Duty of Fair Representation, 22 OHIo STATE
LU. 39, 63 (1961); Blumrosen, Duty of Fair Representation, 15 LAD. L.J. 598 (1964);
Blumrosen, Employee Rights, Collective Bargaining, and Our Future Labor Problem,
15 LAB. L.J. 15 (1964); B1umrosen, Legal Protection for Critical Job Interests: Union-
Management Authority Versus Employee Autonomy, 13 RuTGERs L. REV. 631 (1959);
Blumrosen, The Worker and Three Phases of Unionism: Administrative and Judicial
Controls of the Worker-Union Relationship, 61 MICH. L. REv. 1435 (1963); Cox,
The Duty of Fair Representation, 2 VmL. L. REv. 151 (1957); Dunau, Employee
Participation in the Grievance Aspect of Collective Bargaining, 50 COLuM. L. REv.
731 (1950); Ferguson, Duty of Fair Representation, 15 LAB. L.J. 596 (1964); Hans-
lowe, The Collective Agreement and the Duty of Fair Representation, 14 LAB. L.J.
1052 (1963); Hanslowe, Individual Rights in Collective Labor Relations, 45 CORNELL
L.Q. 25 (1959); Lewis, Fair Representation in Grievance Administration: Vaca v.
Sipes, Sup. CT. REV. 81 (1967); Murphy, The Duty of Fair Representation Under
Taft-Hartley, 30 Mo. L. REv. 373 (1965); Summers, Individual Rights in Collective
Agreements and Arbitration, 37 N.Y.U. L. REv. 362 (1962); Wellington, Union
Democracy and Fair Representation" Federal Responsibility in a Federal System, 67
YALE LI. 1327 (1958). Additional articles are cited in Tim DEVELOPiNG LABoR LAW
726 (Morris ed. 1971).

6. 425 F.2d 281 (1st Cir. 1970), cert. denied, 400 U.S. 877 (1970).
7. 45 U.S.C. §§ 151-88 (1970).
8. 29 U.S.C. §§ 151 et seq. (1970).
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PartI

A. Figueroa

Rosa FigueroaP is one of the more recent additions to the long
list of plaintiffs who by seeking judicial relief without the concur-
rence of their unions on claims under a collective agreement have pro-
vided significant raw material for legal controversy. Rosa Figueroa,
like J. D. Conley,10 C. W. Moore," Charles Maddox 12 and Niles Sipes,"2

before her, eventually recovered nothing. But because her suit against
both her employer and her union was tried and eventually resulted in
relief for some of the plaintiffs, it presents in concrete form many of
the problems implicit but unexplored in her predecessors' suits. The
case contains a veritable school of red herrings. Since the case really
arose because Rosa's union, the Syndicato de Trabajadores Packing-
house, AFL-CIO, fished for them rather than for a smaller but more
easily caught species, it is necessary to set them out in some detail.' 4

Rosa Figueroa was employed by the Puerto Rico Telephone Com-
pany as an operator in Mayaguez, Puerto Rico. Her union also rep-
resented the company's construction and installation workers, and the
controversy really began with them. In 1958 the company began a
major expansion and reorganization program involving the subcon-
tracting of a substantial amount of construction and installation work.
Although this subcontracting had not adversely affected the company's
permanent work force when the contract came open in 1962, the
union proposed a clause that would have limited the company's right to
subcontract. The company refused and an agreement without any

9. The usual confusion as to the appropriate reference to and indexing of
labor cases is compounded here by the existence of a Spanish surname. I have chosen
to refer to Sefiora Rosa Figueroa de Arroyo as Rosa Figueroa, and to the case as the
Figueroa case, in accordance with what I believe to be the customary practice, see
J. MIcHENER, IBERI 41 (1968) and, as well, the preference she indicated at the trial.
The Supreme Court reporter apparently agrees and indexes the case under "F."
400 U.S. xxv. West Publishing Company cannot make up its mind. Compare De
Arroyo v. Sindicato de Trabajadores Packinghouse, AFL-CIO 425 F.2d xxiii (1st Cir.
1970) with Figueroa de Arroyo v. Sindicato de Trabajadores Packinghouse, 302 F. Supp,
xxiii (D.P.R. 1969).

10. Conley v. Gibson, 355 U.S. 41 (1957).
11. Humphrey v. Moore, 375 U.S. 335 (1964).
12. Republic Steel Corp. v. Maddox, 379 U.S. 650 (1965).
13. Vaca v. Sipes, 386 U.S. 171 (1967).
14. The description of the case which follows is drawn from the opinions in

Figueroa and the Joint Appendix filed in that case in the Court of Appeals for the
First Circuit [hereinafter cited as Joint Appendix], supplemented by the reported
opinions of the National Labor Relations Board in Puerto Rico Tel. Co., 149 N.L.R.B.
950 (1964), enforced in part, Puerto Rico Tel. Co. v. NLRB, 359 F.2d 983 (1st Cir.
1966), and the decision of the Supreme Court of Puerto Rico in Puerto Rico Tel.
Co. v. Puerto Rico Labor Relations Bd., 92 P.R.R. 247 (1965).

[Vol. 61:663
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subcontracting clause was signed on November 8, 1962.1 The next
day, the company began terminating installers, linemen, splicers and
similar workmen. Within five months, 277 had been permanently
laid off. Each was told that his layoff was "due to a reorganiza-
tion."1

The union reacted by filing grievances. Under the collective
agreement, an employee who claimed his layoff was "unjust" was re-
quired to first submit his grievance to the union. If the union con-
curred, it had three days from the notice of layoff to file a grievance.
If no grievance was filed within that period, the agreement specified
that "the case shall be regarded as closed. ' 'lT If a grievance was filed
and was not resolved, it was referred to a bi-partite grievance commit-
tee. If that committee did not reach an agreement, the Puerto Rico
Mediation and Conciliation Service' 8 was to be brought in, and, if
there was still no settlement, a neutral was to be appointed and the
dispute settled by majority vote.

When the layoff grievances reached the committee level, the
company insisted that they be handled one-by-one and would only
consider whether the proper employees had been terminated, not
whether the decision to make terminations had been proper. 9 That
decision, in its view, was a management prerogative and not subject
to the grievance procedure at all. The union, interested in rolling
back the terminations, demanded an enormous mass of economic in-
formation concerning the company's business, its subcontracts, the
number of layoffs, the value of the subcontracts, and the amount saved
by them, before it would discuss the individual cases. The company
refused to provide the information, and the union requested that the
conciliation service intervene. The company was unwilling to join in
that request; in its view the union's complaint was beyond the jurisdic-
tion of the grievance committee and the request was, in any event,
premature because there had been no case-by-case disagreement. With
the matter thus at impasse the union filed charges with the National
Labor Relations Board claiming that the company had violated sec-
tion 8(a)(5) of the National Labor Relations Act by subcontracting
without bargaining and by refusing to provide information.

In September 1963, 43 additional workers were terminated and
the same sequence of grievances, demands and refusals followed. In
this instance, however, the union sought to break the impasse by

15. 149 N.L.R.B. at 952.
16. Id. at 956.
17. Joint Appendix, supra note 14, at 310.
18. Laws of Puerto Rico Annotated title 3, § 320 (1965).
19. Puerto Rico Tel. Co. v. Puerto Rico Labor Relations Bd., 92 P.R.R. 247,

251-58 (1965); Joint Appendix, supra note 14, at 167-68.
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using a contract, rather than a refusal to bargain, theory. The Puerto
Rico Labor Relations Board, unlike the NLRB, has jurisdiction to
enforce collective bargaining agreements,20 and the union filed charges
with it, seeking to compel compliance with the agreement's provi-
sions for intervention of the Mediation Service and the appointment
of a neutral.

Among those terminated in the September group covered by the
union's grievance was a Mayaguez telephone operator, Elsie Lugo Ber-
nier. She had received a letter, identical to the others, stating that
her termination was "due to a reorganization." Although it subse-
quently appeared that her dismissal was unrelated to the subcon-
tracting but occurred because the company was converting to direct
distance dialing, the union and the company treated her case as
identical with the others.

In April 1964, the company terminated six more Mayaguez
operators, including Rosa Figueroa, while retaining some operators
with less seniority than those laid off, again assigning "reorganiza-
tion" as the reason. The six operators complained to the union, as
required by the agreement, but no grievances were filed. The union's
president told the operators that successful completion of the two
pending labor board proceedings would also provide relief for them
and that, in any event, the company would do nothing until those
proceedings were concluded." The operators did not object.22

For a time the union appeared to be faring well with its litigation
strategy. In the NLRB proceeding a trial examiner in February 1964
concluded that the company had violated the Act by its unilateral sub-
contracting and by its refusal to provide information. The exam-
iner recommended that the company be directed to reinstate those
employees laid off as a result of the subcontracting between Novem-
ber 1962 and March 1963. In November 1964, the NLRB adopted
his recommendations.23 In May 1964, the Puerto Rico Labor Board, to
which the union had repaired with respect to the September 1963 lay-
offs (which included that of one operator) ordered the company
to meet, in grievance committee, to discuss the cases and to permit
an officer of the conciliation service to participate in the discussions. 24

20. L.P.R.A. tit. 29, §§ 69(1)(f), 70 (1966). In this it is similar to the
Wisconsin Board. See Wis. STAT. ANN. §§ 111.06(f), 111.07 (1957). The law to be
applied in such a forum is the federal substantive law developed under Section 301 of
the Labor Management Relations Act of 1947, 29 U.S.C. § 185 (1970). Tecumseh
Products Co. v. Wisconsin E.R.B., 23 Wis. 2d 118, 126 N.W.2d 520 (1964).

21. Joint Appendix, supra note 14, at 65, 162, 204.
22. Id. at 201.
23. Puerto Rico Tel. Co., 149 N.L.R.B. 950 (1964).
24. See Puerto Rico Tel. Co. v. Puerto Rico Labor Relations Bd., 92 P.R.R.

247, 256 (1965).

[Vol. 61:663
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In the spring of 1965 the tide began to turn. The Supreme
Court of Puerto Rico set aside the Puerto Rico Board's decision on the
ground, among others, that the September layoffs were but "a mi-
nor incident which was part and parcel of the basic problem involved
which was under the National Labor Relations Board's considera-
tion.' '25 And the company sought review of the National Board's de-
cision in the First Circuit.

At the same time, the operators began to realize that their cases
were indeed separable and to question the assumption that the pending
litigation would protect them. In February 1965, they again con-
fronted the union president, who replied that he was certain that the
company would refuse to act on their dismissals until the court of
appeals had decided the pending Labor Board case dealing with the
earlier dismissals and that he would await that decision before going
forward on the later cases. 26 Dissatisfied, Rosa Figueroa, the other
operators, and some other union members laid off at the same time,
hired a lawyer and brought suit in November 1965 against the union
and the company in the United States District Court for the District of
Puerto Rico. Asking for reinstatement with back pay and punitive
damages, they alleged that their dismissals violated the seniority pro-
visions of the agreement, that the pending litigation did not involve
them or affect their rights in any way, and that the union had breached
its duty of fair representation by failing to file grievances on their
behalf.

Several months later the First Circuit affirmed the Board's order
requiring that information be supplied, but refused enforcement of the
order for reinstatement of the construction and installation work-
ers, finding no evidence of any relationship between the subcontract-
ing and the November 1962-March 1963 layoffs.27

The union's position was now in total disarray. Its attempt to roll
back the terminations through the two Labor Board proceedings had
now collapsed and it was being sued, along with the company, because
it had failed to protest the company's choice of employees to be termi-
nated. Belatedly, it now sought to do so. In November 1966, it de-
manded that the company now process the plaintiffs' seniority griev-
ances to arbitration.26  The company refused. The union then sought
to file a cross-claim in the Figueroa action alleging that the company
was responsible for the failure to process the grievances and demand-
ing that it now process them.2 9 By this time, however, the pleadings

25. Id. at 263.
26. Joint Appendix, supra note 14, at 195-200.
27. Puerto Rico Tel. Co. v. NLRB, 359 F.2d 983 (1st Cir. 1966).
28. Joint Appendix, supra note 14, at 335.
29. Id. at 24-32.
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had been completed and the district court denied leave to file as un-
timely since "the co-defendant unions can probably secure the desired
relief" by "asking the jury, in the event of a verdict in favor of plain-
tiffs, to assign the percentage of fault" of the respective defendants.80

The operators' case went to trial. There were two principal is-
sues as to liability: (1) Whether the company had complied with the
seniority provisions of the agreement and (2) whether, if it had not,
the union had breached its duty of fair representation in not process-
ing grievances on the plaintiffs' behalf. The district court decided to
have separate jury trials of the two major issues, the second jury also
determining and apportioning the damages if both the company and
the union were found liable.

On the first issue, it was clear that the company had retained
some operators in Mayaguez who were junior to the seven plaintiffs.
This was not, however, necessarily determinative. The collective
agreement did not make seniority the exclusive, or even the primary,
determinant of the order of layoffs. Rather, it provided that senior-
ity should govern only "if the qualifications of all the employees to
be considered are equal." The negative implication of this provision
was made clear by the added provision that seniority should not be
used against any employee whose "ability, competence, efficiency and
better service record proves to be more useful" than that of an em-
ployee who had "merely been employed for a longer period of time."'
The plaintiffs' rights thus depended upon a comparison of abilities.
This was the issue tried before the first jury.

The plaintiffs sought to meet what the court assumed to be their
burden of proof by having each plaintiff testify as to her own satis-
factory performance and by having a former assistant to the chief
operator testify that, in her judgment, each of the plaintiffs was as use-
ful, or more useful, than less senior operators who had not been laid
off.12  The company objected to the plaintiffs' self-serving testimony
and attempted to impeach the testimony of the former assistant by
confronting her with a series of adverse reports which had been made
about Rosa Figueroa's performance as an operator 88 Defendant's
only affirmative evidence was the testimony of the chief operator at
Mayaguez who testified that she had made the decision to terminate
the plaintiffs after a conference in which the records of all of the op-
erators had been discussed and compared.14  No testimony was of-

30. Id. at 40.
31. Id. at 312.
32. Id. at 93-102.
33. Id. at 103-18.
34. Id. at 123-24.
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fered by the company as to the comparative performances of particu-
lar operators. The jury was instructed that the plaintiffs had the
burden of proving, by a preponderance of the evidence, that they were
equal in qualifications to the operators who were retained. They
were also asked to determine whether the company had acted in good
faith or "arbitrarily and capriciously" and to return special verdicts as
to both questions. Both issues were decided in favor of the plaintiffs. 5

A second jury was then empaneled to determine whether the
union had violated its duty of fair representation by failing to process
the grievances and to determine and then apportion damages. The
testimony before this jury showed that the union through its president,
a long time member of the Puerto Rican legislature, had engaged in
strenuous efforts to stop and even roll back the terminations. In
addition to the two labor board proceedings, he also instigated a Sen-
ate Labor Committee investigation, complained to the Puerto Rican De-
partment of Labor, and made personal appeals to the president of the
company. The testimony also showed, however, that the union had
failed to press any claim based on the relative seniority of those em-
ployees terminated and those retained even though in Miss Lugo's case
a grievance had been filed. The union president testified he believed
that pressing the claims would undercut the effort to reverse the en-
tire program of layoffs and that, in any event, the protection offered
by the seniority provision was weak."

The second jury was instructed that it had already been deter-
mined that the plaintiffs' seniority grievances had merit, but that the
union was, even so, not necessarily liable for failure to file or process
them. It was asked to return special verdicts as to whether the union
acted "arbitrarily or discriminatorily or in bad faith" in failing to proc-
ess Elsie Lugo Bernier's grievance and failing even to file grievances
for the other plaintiffs. It was also told to determine the losses each
of the plaintiffs had sustained from the date of layoff up to February
29, 1968 (the date the trial was concluded) and to apportion these
damages between the company and the union. On this point it was in-
structed that:

The proportion of the total loss of earnings sustained by each plain-
tiff because the union acted arbitrarily, discriminatorily or in bad
faith in connection with her grievance would be that proportion
which would represent the increase of her loss of earnings because
of such conduct. You will determine on a percentage basis what
proportion of the loss of earnings of each plaintiff would properly be
attributable to the union's wrongful conduct.37

35. Id. at 149.
36. id. at 180-84.
37. id. at 248-49.
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The jury found that in each case, except Miss Lugo's, the union had
acted "arbitrarily or discriminatorily or in bad faith." In those six
cases it found that the union was responsible for 40 per cent of the lost
earnings and the company 60 per cent; in Miss Lugo's case, the com-
pany was found to be responsible for 100 per cent of the loss.

After the verdicts were in, the trial court addressed itself to post-
trial motions. Both defendants contended, among other things, that
the plaintiffs were barred by the statute of limitations, since the suit
had been filed more than 19 months after the terminations. Puerto
Rico has a one-year statute for tort claims3" and the National Labor
Relations Act has a six-month statute.3" The district court held,
however, that neither was applicable: the plaintiffs' claim was basi-
cally for breach of contract and therefore the applicable statute was
Puerto Rico's 15-year contract statute.40 The plaintiffs' principal
complaint was with the limitation of damages to pay lost up to the
time of trial: they asked that the court either order reinstatement of
the plaintiffs or award damages for loss of future earnings. They also
sought attorneys' fees. The court denied both requests and entered
judgment in the amounts and proportions found by the jury, includ-
ing a judgment against the company for 100 per cent of Miss Lugo's
loss, saying that the judgments thus rendered "were in accord with the
law as established by Vaca v. Sipes .. ."41 Everybody appealed.

The union argued before the First Circuit that there was no basis
for finding that it had breached its duty of fair representation. The
court agreed that there was no possibility whatever of subjective bad
faith, hostility, discrimination or dishonesty: the record showed that
the union president was indeed "a dedicated Union leader and leg-
islator of manifold responsibilities."42  But it found this insufficient
to meet the charge that the union under his direction had been guilty
of arbitrary and perfunctory handling of the plaintiffs' grievances.
According to the court, the evidence showed that the grievances had
been mishandled: the union had not investigated or made any judg-
ment concerning the merits of the plaintiffs' seniority claims. Instead
it had inexplicably relied upon an NLRB proceeding which could not
possibly have helped them. The Supreme Court, the court of appeals
stated, had held in Vaca v. Sipes that "a union may not arbitrarily

38. L.P.R.A. tit. 31, § 5298 (1968).
39. National Labor Relations Act, as amended, § 10(b), 29 U.S.C. § 160(b)

(1970).
40. Figueroa v. Sindicato de Trabajadores Packinghouse, AFL-CIO, 302 F. Supp.

224, 232 (D.P.R. 1969).
41. Id. at 231.
42. De Arroyo v. Sindicato de Trabajadores Packinghouse, AFL-CIO, 425 F.2d

281, 284 (lst Cir. 1970).
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ignore a meritorious grievance or process it in perfunctory fashion."43

This meant that the union had a duty "akin to, though less rigorous
than, the duty of due care."44  There was sufficient evidence to war-
rant the jury's finding that, in relying on the labor board proceedings,
the union had violated that duty in all of the cases except that of Elsie
Lugo Bernier. As to her, the jury had not found any breach of duty
and she was, therefore, not entitled to recover anything.4 5

The court of appeals accepted the union's second contention-
that the suit against it was barred by the tort claim statute of limita-
tions. The suit against the union was a suit for breach of the duty
of fair representation, according to the court, not a suit on the con-
tract; violation of that duty being similar to negligence, all recovery
against the union was barred by the one-year tort statute.

The company contended on appeal there was insufficient evi-
dence to support the first jury's special verdict that the discharges were
in violation of the seniority clause. It argued that the former assis-
tant chief operator, the sole witness who had testified as to the
comparative merit of the individual operators, had been totally dis-
credited. The court of appeals concluded that she was discredited
only as to Rosa Figueroa. The witness had testified that there
were never any complaints about Rosa, whereas the records showed
such complaints and indeed critical comments by the witness her-
self, as well as complaints after the witness had left the company.
Given this evidence, the court concluded that the jury's verdict as to
her was unsupported by evidence. 46 As to the others, the court con-
ceded that the evidence was not "precise," but it was nevertheless suf-
ficient.

Having thus sustained the jury's verdict as to five of the seven
plaintiffs, the court of appeals then turned to the allocation of dam-
ages. Vaca taught, the court said, that the company was liable for
damages attributable to its breach of contract while the union was
chargeable only with the "'increases if any in those damages caused
by the union's refusal to process the grievance. . . .' ,,' In the pres-
ent case, there was no suggestion that the union participated in the dis-
charge. Nor, the court said, was there any "evidence that but for the
Union's conduct the plaintiffs would have been reinstated or reim-
bursed at an earlier date ... ."48 The court therefore concluded
that the company should be liable for the entire loss.

43. Id. at 284.
44. Id. at 287.
45. Id. at 284 n.3.
46. Id. at 289.
47. Id. at 289, quoting from Vaca v. Sipes, 386 U.S. 171, 197-98 (1967).
48. 425 F.2d at 290.
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This brought the court to the plaintiffs' appeal. Plaintiffs were
clearly right, the court said, in arguing that the damages should not be
cut off as of the date of trial. Some form of prospective relief, either
reinstatement or an award of damages for future loss of earnings,
should have been given. The case therefore should be remanded for
a redetermination of damages and decision whether, in view of the six-
year delay since the discharges, reinstatement should be ordered. As
to attorneys' fees, the court reasoned that an award might be appropri-
ate against the union, since its failure to use the grievance procedure
necessitated the law suit and there was no substantial evidence that
the company impeded efforts to use the grievance machinery. But the
union was immune from liability because of the statute of limitations.
The denial of attorneys' fees by the district court was therefore proper,
even if for the wrong reason.

The plaintiffs and the company sought review by the Supreme
Court. The company urged, among other things, that the court of ap-
peals had applied the wrong standard to the union: that the union
had not breached its duty to the plaintiffs in the absence of a show-
ing of hostility, bad faith, or discrimination.4

9 The plaintiffs urged
that the court of appeals had applied the wrong standard in determin-
ing whether a breach of the collective agreement had occurred in
Rosa Figueroa's case.50 The Supreme Court denied certiorari.5 Then,
after the Second Circuit decided-contrary to the First-that the stat-
ute of limitations applicable to a claim against a union for breach of
the duty of fair representation in failing to process a breach of con-

49. The company sought to demonstrate the vigor with which the union had
attempted to protect the plaintiffs against the company. The statement in the com-
pany's petition begins: "Union leader Armando Sanchez was vitally interested in sav-
ing the jobs of all of his members who were employed by Puerto Rico Telephone
Company." It continues:

Faced with hundreds of employee terminations Sanchez and his Union first
used the grievance procedure to obtain reinstatement of all, but were hampered
by its weak provisions; and they realized that, even if successful under the
seniority article, the result would not be reinstatement of all, but only sub-
stitution of junior employees for senior employees who had been terminated.
Sanchez turned to the Puerto Rico Department of Labor and the Puerto Rico
Senate Labor Committee without success. The Union twice resorted to the
Puerto Rico Labor Relations Board. Both cases were appealed to the Puerto
Rico Supreme Court which declared that the processes of the National Labor
Relations Board, and the charges that the Union had also filed with that
agency, were the Union's best hope. Indeed, that is also what Sanchez's law-
yers told him, and he nurtured his Union's case with success through the
Trial Examiner's decision and the Board only to meet failure before the Court
of Appeals.

Petition for Certiorari at 3-4, Puerto Rico Tel. Co. v. Figueroa, No. 385, Oct. 1970
term. The union filed no counter statement!

50. Petition for Certiorari at 9-13, Figueroa v. Puerto Rico Tel. Co., No. 522
Oct. 1970 term.

51. Figueroa v. Puerto Rico Tel. Co., 400 U.S. 877 (1970).
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tract claim was the state's contract statute, 52 the Court denied peti-
tions for rehearing. 3

The story, which thus ends at the court of appeals level, illustrates
virtually every unresolved problem raised by the Supreme Court's
opinion in Vaca v. Sipes. 4 Figueroa makes it clear that a claim of
breach of the duty of fair representation for failure to process a griev-
ance involves much more than a definition of that duty; it necessarily
requires an inquiry into the fundamental nature of the legal rights
created by a collective agreement, and the appropriate remedies for
their enforcement. The court in Figueroa mechanically applied the
doctrine of Vaca v. Sipes without such an inquiry. The result, to say
the least, was odd. One plaintiff recovered nothing on her contract
claim because the union filed a grievance for her, although on the
wrong grounds. Five others recovered in full because the union did
not file grievances for them, although there is no basis whatsoever for
assuming that, if it had done so, the result would have differed in the
slightest. The defendants were charged with at least seven years'
back pay (and the possibility of future damages presumably measured
by the plaintiffs' life expectancy) based on contract claims on which
no grievances were filed, although the contract sued upon specified
that if no grievance was filed within three days "the case shall be re-
garded as closed." 55  And this liability, which the union was not re-
quired to share because of the statute of limitations, was shifted to-
tally to the company because, the court of appeals said, there was
no evidence that the union's failure to act 'increased or contributed"
to the plaintiffs' loss."

Equally distressing is the process by which these results were
reached. By first deciding the merits of the plaintiffs' seniority
grievances, the trial court made inevitable the second jury's decision
that the union had breached its duty by failing to process those
grievances. More disturbing is the process by which the validity of
the grievances were decided. "Equal ability" seniority cases are com-
mon, and although the questions are concededly sometimes difficult
to decide, they are, more than most, "grist in the mills of the arbitra-
tors,"57 requiring "judgments [which] may indeed be foreign to the

52. Abrams v. Carrier Corp., 434 F.2d 1234 (2d Cir., 1970), cert. denied, 401
U.S. 1009 (1971).

53. Puerto Rico Tel. Co. v. Figueroa, rehearing denied, 400 U.S. 953 (1970),
motion for leave to file second petition for rehearing denied, 401 U.S. 926 (1971).

54, 386 U.S. 171 (1967).
55. Joint Appendix, supra note 14, at 310.
56. 425 F.2d at 290.
57. United Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S. 574, 584 (1960)

(footnote omitted).
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competence of the courts."5 8 It was an arbitrator's judgment that was
bargained for by the parties to the agreement. 9 Nevertheless five plain-
tiffs recovered in full as a result of a jury's judgment and Rosa Fi-
gueroa received nothing after judicial review of that judgment. Fi-
nally, there is the curious role displacement graphically illustrated by
the company's petition for certiorari: the employer, whose liability
depends upon a showing that the union breached its duty to the em-
ployees, is cast as the defender of the union's vigor and good faith in
attacking itY°

B. How We Got There: From Moore to Vaca and Beyond

Vaca v. Sipes,61 the case the First Circuit scrupulously sought
to follow in Figueroa, was an imperfect attempt to accommodate the
governmental and the contractual conceptions of the nature of the
legal relationship established by a collective bargaining agreement:
conceptions the Supreme Court has vacillated between over the ygars
as different aspects of that relationship were successively presented
to it in suits by unions and employees, first under the Railway Labor
Act62 and later under section 301 of the Labor-Management Rela-
tions Act.6 3 The starting points provided by the two statutes were
poles apart and, at the outset, the bodies of law the Court fabricated on
the separate statutory foundations were wholly unrelated to each other.
But, as time went on, the Court began to borrow from one line of
cases to create new doctrine for the other, and in the end sets of rules
were developed which, with appropriate changes in terminology, are
substantially interchangeable. And both, unfortunately, exhibit the
same confused duality of conception. This section will sketch out
briefly the development of those rules and their relationship to each
other.

1. The First Beginnings: Suits by Unions and Employees Under the
Railway Labor Act.

The story begins, almost adventitiously, with a case arising un-
der the Railway Labor Act which the Court failed to recognize even
raised a question as to the nature of the relationship created by a col-
lective bargaining agreement.6 The Railway Act, as first passed in

58. Id. at 581.
59. United Steelworkers v. American Mfg. Co., 363 U.S. 564, 568 (1960); United

Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 594 (1960).
60. See note 49, supra.
61. 386 U.S. 171 (1967).
62. 45 U.S.C. §§ 151-88 (1970).
63. 29 U.S.C. § 185 (1970).
64. See text accompanying notes 72-85 infra.

[Vol. 61:663
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1926, imposed upon rail carriers and employees the duty to "exert
every reasonable effort to make and maintain agreements concerning
rates of pay, rules, and working conditions, and to settle all disputes,
whether arising out of the application of such agreements. . '
But it said nothing about the enforcement of the agreements or about
the rights created by them. It did, however, provide for the resolution
of disputes over the interpretation of the agreements. Carriers and
their employees were required to establish adjustment boards to deal
with "disputes . . . growing out of grievances or out of the interpre-
tation or application of agreements" which were not settled "in the
usual manner," and the Act specified that the decisions of these boards
should be "final and binding on both parties."66 This scheme proved
unsatisfactory and in 1934 the Act was amended6 7 to provide a bi-
partite National Railroad Adjustment Board, with provision for ap-
pointment of a neutral in the case of deadlock, to which disputes un-
settled at the carrier level might be referred. The decisions of the
Board were to be "final and binding, except insofar as they shall con-
tain a money award. ' 68  Provision was made for suits in the federal
courts to compel compliance by carriers with Board awards in which
the findings and order of the Board would be "prima facie evidence
of the facts therein stated." 69  But, even in the 1934 amendments,
there was no provision for suits for breach of the agreements per se,
nor for enforcement of the decisions of the system of regional boards
the Act also authorized the parties to create to decide disputes that
would otherwise be referred to the National Board. The situation was
the same with respect to airlines, which were included in the Act's
coverage in 1936. They were exempted from the Adjustment Board
procedure, but directed, as were the rail carriers under the 1926 Act,
to establish their own boards of adjustment.7"

Nor, as of this period, was there any clear conception in the state
courts of the nature of the rights conferred by a collective agreement.

As a contemporary study put it:
To attempt to write about . . . the law of the collective bargain as

65. 45 U.S.C. § 152 First (1970).
66. Railway Labor Act, Act of May 20, 1926, ch. 347, § 3, First (i, m),

44 Stat. 578.
67. 48 Stat. 1189 (1934).
68. Railway Labor Act, Act of June 21, 1934, ch. 691, § 3, First (m), 48 Stat.

1189. The history and purpose of the 1934 amendments is set out in some detail in
Chief Justice Warren's opinion in Brotherhood of Railroad Trainmen v. Chicago River
& I.R.R., 353 U.S. 30 (1957).

69. Id., § 3, First (p), 48 stat. 1189. This provision was changed by the 1966
amendments to the Act (80 Stat. 208) to specify, to the contrary, that the findings and
order "shall be final and binding upon both parties." 45 U.S.C. § 153, First (m)
(1970).

70. Railway Labor Act 49 Stat. 1190, 45 U.S.C. 184 (1970).
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it applies to the individual employee is to attempt to write about
. . . something which does not exist. True, there are cases, per-
haps a hundred or so all told. But there is no body of doctrine,
in any sense of the word, to which reference can be made to
predict the outcome of as yet unsettled questions. It can hardly
even be said that there are standards, let alone a frame of reference. 71

It was in this setting that Moore v. Illinois Central Railroad72

came to the Supreme Court in 1941. The litigation was a fascinating
one, presenting in embryonic and largely unperceived form many of
the problems the Court was to deal with in later years. The litigation
arose because Moore's employer, the Alabama & Vicksburg Railway,
leased its tracks in 1926 to a subsidiary of the Illinois Central. The
Alabama & Vicksburg had operated under an agreement with the
Switchman's Union of North America. Under that agreement Moore was
number 37 on the switchmen's seniority roster. Switchmen on the
Illinois Central were represented by a rival union, the Brotherhood of
Railroad Trainmen, and within a few months of the lease a new sen-
iority arrangement was negotiated between the BRT and the Illinois
Central. 7

' As a result, Moore's seniority position was reduced from
number 37 to number 57. In 1932 he brought suit, claiming that the
Illinois Central was bound by the agreement between the Alabama &
Vicksburg and the Switchmen's Union, and that he had therefore been
deprived of his seniority in violation of the agreement. 4

He lost.75  After three years of litigation, the Mississippi Supreme
Court held that, even if it were assumed that the Switchmen's contract
would otherwise be binding, the new seniority roster constituted an
offer of a new contract in place of one allegedly breached. By fail-
ing to object seasonably Moore had waived any rights under the old
contract.

Moore lost more than his seniority; he also lost his job. Four
months after the seniority suit was filed, the railroad discharged him as
an "unsatisfactory employee." The reason he was unsatisfactory, it
was later established, was because he had brought the seniority suit.
He requested a hearing under the procedure established by the agree-
ment but failed to appeal. Then, within a few months after the sen-
iority suit was finally dismissed, he sued again, this time complaining
about his discharge and relying now on the Illinois Central contract.

71. Witmer, Collective Labor Agreements in the Courts, 48 YM..u L.J. 195, 238
(1938).

72. 312 U.S. 630 (1941).
73. Illinois Cent. R.R. v. Moore, 112 F.2d 959, 962 (5th Cir. 1940). A rep-

resentative of the Switchmen's Union tried to attend the meeting but was excluded.
74. A similar problem existed in Humphrey v. Moore, 375 U.S. 335 (1964).

See text accompanying notes 163-68 infra.
75. Moore v. Yazoo & M.V.R.R., 176 Miss. 65, 166 So. 395 (1936).
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The railroad defended on a number of grounds, among them that
Moore had abandoned his appeal under the contract and that the
suit was barred by Mississippi's three-year statute of limitations appli-
cable to contracts not in writing. The trial court sustained the de-
fenses, but on appeal the Supreme Court of Mississippi reversed and
remanded for trial, holding that the suit was one on a written contract,
the collective agreement, and that Moore was not required to pur-
sue his contractual remedies because, having been discharged, he was
entitled to regard the contract as having been breached and sue for
damages.76 Moore then amended his complaint to enlarge the dam-
ages claimed and the railroad removed to federal court on diversity
grounds. A jury found in Moore's favor. The Fifth Circuit re-
versed.

77

When viewed from the perspective of thirty years of later legal
development Judge Sibley's opinion for the Fifth Circuit may be sub-
ject to some criticism, but for 1940 it was truly remarkable. The first
question, he said, was "what law determines the validity and meaning
of railroad union contracts, and the remedies applicable to them."78

Erie Railroad v. Tompkins79 was not dispositive; the collective agree-
ment being sued on was national in scope, dealt with a relationship
extensively regulated by Congress and, indeed, was entered into pur-
suant to legislation which specified the procedures for resolving dis-
putes over the interpretation and application of collective agreements.
A federal court was free, then, to exercise an independent judgment.
Exercising that right and conscious of the "practical consequences of
the holding that for so long a period as six years a discharged em-
ployee may sit quiet without the pursuit of the special remedies in the
contract or under the Acts of Congress and then by suit recover back
pay for that time"8 0 he concluded that Moore's suit, properly analyzed,
was not a suit on the collective agreement at all but on his parol con-
tract of hiring which could be said to have adopted its terms. Since
there was no federal statute of limitations, it was permissible to apply
Mississippi's. But given the nature of the contract, the appropriate
Mississippi statute to apply was the three-year statute governing con-
tracts not in writing.

For the Supreme Court which had so recently decided Erie this
apparently was an intolerable result. As Mr. Justice Black stated for
the Court, "the Circuit Court of Appeals applied a Mississippi statute
of limitations contrary to the Mississippi Supreme Court's application

76. Moore v. Illinois Cent. R.R., 180 Miss. 276, 176 So. 593 (1937).
77. Illinois Cent. R.R. v. Moore, 112 F.2d 959 (5th Cir. 1940).
78. Id. at 963.
79. 304 U.S. 64 (1938).
80. Illinois Cent. R.R. v. Moore, 112 F.2d 959, 963 (5th Cir. 1940).
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of the same statute to the same plea in the same case." 81  This would
have been wrong, according to the Court, even before the decision in
Erie.82  Having thus reprimanded the court of appeals without even
addressing the considerations it had dealt with, the Court then turned
to the railroad's claim that Moore had abandoned his grievance, which
it described as a contention that "Moore's suit was prematurely
brought because of his failure to exhaust the administrative remedies
granted him by the Railway Labor Act."' The contention was rejected.
Those statutory procedures, the Court concluded, were not based on a
philosophy of compulsion but were intended to be "voluntary.)84

Hence Moore did not have to use them. Accordingly, the court of
appeals was reversed and Moore's judgment for damages was rein-
stated.85

The next case involving rights under a railroad agreement,80

Elgin, Joliet & Eastern Railway v. Burley,T confirmed with emphasis
the assumption irk Moore that a collective agreement constituted a
contract enforceable by individual employees without regard to the
procedures of the Adjustment Board. Burley is usually regarded as
dealing with the question of whether a union can, without authoriza-

81. 312 U.S. 630, 631 (1941).
82. Id. at 634.
83. Id.
84. Id. at 636.
85. Moore, having won his judgment, thereafter brought yet another suit against

the railroad, claiming damages for loss of employment subsequent to trial. He lost,
the court finding that the first verdict was intended to cover both past and future
losses attributable to his discharge. Moore v. Illinois Cent. R.R., 136 F.2d 412 (5th
Cir. 1943), cert. denied, 320 U.S. 771 (1943).

86. Steele v. Louisville & N.R.R., 323 U.S. 192 (1944), which came between
Moore and Burley, had only a peripheral bearing on the remedies available for
breach of a collective agreement although it was, of course, enormously significant for
the development of the duty of fair representation in enforcing claims for such
breach. The Court held that the Railway Labor Act's grant to a labor organization of
the exclusive right to represent all members of a craft or class imposed an affirmative
duty upon that organization not to discriminate against any member of the craft or
class in making a collective agreement. Although the suit was not one to enforce an
agreement, but on the contrary to enjoin performance of one, the Court did consider
the question of whether the plaintiffs should be required to seek relief from the Ad-
justment Board. After first noting that there were no "differences as to the interpreta-
tion of the contract which by the Act are committed to the jurisdiction of the Railroad
Adjustment Board" [id. at 205] the Court went on to conclude that no remedy before
the Board was available since the Board, although authorized to hear "disputes be-
tween an employee . . . and a carrier . . . growing out of grievances" Id., quoting
45 U.S.C. § 153, First, (i) (1970)], had consistently declined to hear any complaints
by individuals. Even if a hearing were available before the National Board, or a re-
gional board, it would not be adequate since such boards were made up exclusively of
union and carrier representatives and it was precisely against their joint action that the
plaintiffs were complaining. Cf. the discussion in the text accompanying notes 664-76
infra.

87. 325 U.S. 711 (1945), aff'd. on rehearing, 327 U.S. 661 (1946).
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tion, settle the accrued monetary claims of employees under a collective
agreement, and Mr. Justice Rutledge, writing for the Court, did state
that to be the "ultimate" issue18 Actually, the case involved that
question only indirectly. The dispute arose out of a claim by train-
men that the carrier was scheduling the starting times of certain switch-
ing crews contrary to the rules. Grievances were duly filed and proc-
essed to the Adjustment Board by the union after being duly author-
ized to do so by the complaining employees. A settlement was then
reached under which the railroad agreed to change its scheduling
practices. The union then filed a second claim, alleging that the set-
tlement looked only to the future and did not relieve the carrier of
liability for "penalty time" which the grievants had requested for the
improper scheduling. The carrier disagreed. The Adjustment Board
deadlocked and a neutral referee was appointed. 9 He decided that
the claims for accrued pay had, indeed, been disposed of by the set-
tlement in the first case and therefore denied them." The employees
then brought suit in federal court for the accrued pay claimed to be due
them under the collective agreement. 91

When the case reached the Supreme Court, the issue was whether
the Adjustment Board's decision that the employees' claims for pen-
alty pay had been settled barred suit on them. Over vigorous dissent,
the Court held that in the absence of a showing that the employees had
authorized the union to act for them in the second Adjustment Board
proceeding,92 its result did not bind them. Neither the majority nor
the dissenters even raised the question, despite 62 pages of opinion dis-
secting and redissecting the Act, whether the plaintiffs had any busi-
ness in court at all, whether or not there had been a prior Adjustment
Board decision. Both sides assumed that the issue was whether the
Adjustment Board decision that their claims had been settled bound
the plaintiffs in the absence of notice to them or authorization from
them, not whether the claims themselves, assuming them to be unset-
tled, were adjudicable in the courts rather than before the Board.93

88. 325 U.S. at 712.
89. Id. at 717.
90. Id. at 718.
91. Id. Jurisdiction was based on diversity.
92. Id. at 738.
93. Petitions for rehearing and amicus briefs were filed by the railroad unions,

the railroad employers, the CIO, and the United States, 326 U.S. at 801-02 (1945),
pointing out that an insistence upon individual authorization for every settlement of a
grievance pending before the Adjustment Board would effeetively destroy that Board's
usefulness. After rehearing the Court announced that it would "adhere" to its decision
but made it clear that authorization could be found in the usages and customs of the
industry, the union's constitution, the fact of knowledge that the grievance was being
processed and settled or in any other manner, thus effectively destroying any practical
impact of its original decision. Elgin, I. & E. Ry. v. Burley, 327 U.S. 661, 663-65
(1946).
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Given this history, the next cases, Slocum v. Delaware, Lacka-
wanna & Western Railroad94 and its companion Order of Railway Con-
ductors v. Southern Railway95 appear, at first glance, astonishing.
There, only four years after Burley, the Court, through Mr. Justice
Black, who had written Moore and been in the majority in Burley,
announced the "paramount importance of having [the Adjustment
Board] adjust grievances and disputes.""0  The 1934 amendments to
the Railway Labor Act, the Court said, represented an effort to provide
"effective and desirable administrative remedies for adjustment of rail-
road-employee disputes growing out of the interpretation of existing
agreements. ' g7  The Board members "understand railroad problems
and speak the railroad jargon. '9 8 Hence, the Court concluded, the
Board's jurisdiction was exclusive and no court, state or federal, had
power to adjudicate a controversy as to the proper interpretation of a
railroad collective agreement; the state courts that had not required
prior resort to the Adjustment Board were reversed. Moore was dis-
tinguished as involving only a "common law or statutory action for
wrongful discharge."9 9 If, in that kind of a suit, the Court now said,
a court would have to consider (apparently incidentally) some provi-
sion of a collective bargaining agreement, the court's interpretation
would "of course" have no binding effect.100

The explanation for this startling change in emphasis apparently
lies in the difference in the parties before the Court. In Moore and
Burley employees were seeking, independently of their unions, to
assert rights against employers. The disputes in Slocum and Southern
Railway, on the other hand, were between employers and unions-
precisely the disputants for whom Congress had established the Ad-
justment Board. In Slocum, the issue was whether certain work which
the railroad had assigned to members of the Railway Clerks should,
under the agreement the railroad had signed with the Telegraphers,
have been assigned to members of the latter union. The railroad
sought to resolve the dispute by suing both unions in order to obtain
a judicial interpretation of the agreement. Because it involved, in a
loose sense, a jurisdictional dispute 01 between two unions, it was

94. 339 U.S. 239 (1950).
95. 339 U.S. 255 (1949).
96. Slocum v. Delaware, L. & W. R.R., 339 U.S. 239, 243 (1950).
97. Id.
98. Id.
99. Id. at 244.

100. Id.
101. The sense is very loose. The Telegraphers were not making a claim based

on their jurisdiction as a union but one based on their contract with the employer.
It is perfectly possible for an employer to agree to assign the same work to members
of two different unions. And the Telegraphers did not seek the work but simply dam-
ages for breach of contract.
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perhaps easy to perceive a distinction between Slocum and the kinds
of claims involved in Burley. But this was not so in the companion
case, Southern Railway. There conductors, like the trainmen in Bur-
ley, claimed that under the collective agreement they were entitled
to extra pay for performing certain switching duties. The railroad re-
fused to pay and brought suit for a declaratory judgment as to the
meaning of the agreement. The understanding of "railroad prob-
lems" and "railroad jargon' ' 1 2 required to resolve the dispute was
no greater than that which would have been required to resolve the
underlying dispute on which suit had been brought in Burley. But,
now faced for the first time with cases in which the controversies
over the interpretation of railroad agreements were between employers
and unions, the Court held that federal law required that they be re-
solved only by the Adjustment Board.

The distinction actually drawn by the Court in Slocum was, of
course, not put in those terms. Burley was ignored. The Court now
said Moore was distinguishable because of the relief sought. Moore
had not been required to use the Adjustment Board procedures be-
cause he had not sought reinstatement but had, rather, accepted the
railroad's discharge as final, thereby ceasing to be an employee. His
suit for breach of contract did not, therefore, the Court said, involve
questions of future relations between the railroad and its other em-
ployees.

The Court next made it clear that the option of terminated em-
ployees to sue for breach of contract, which was permitted by the fed-
eral act, existed only if state law also permitted it, since "the re-
quirements of the cause of action, the interpretation of the contract
and the measure of damage to be applied' 1

1
3 were still state ques-

tions. Hence, the Court held in Transcontinental & Western Air, Inc.
v. Koppal,104 if the state required exhaustion of administrative remedies
before an employee could bring suit "under his contract of employ-
ment . . . ,", 05 the Moore option was foreclosed even in discharge
cases.

102. Slocum v. Delaware, L. & W. R.R., 339 U.S. 239, 243 (1950).
103. Transcontinental & Western Air, Inc. v. Koppal, 345 U.S. 653, 656 (1953).
104. Id.
105. Id. at 657. Relying on a Missouri intermediate appellate decision and an

Eighth Circuit decision, the Court found that Missouri did require exhaustion and
Koppal lost. Unnoticed was a decision by the Supreme Court of Missouri holding that
resort to the procedures established by the Railway Labor Act was not required. Wil-
son v. St. Louis & S.F. Ry., 362 Mo. 1168, 247 S.W.2d 644 (1952). The Wilson case
demonstrates that the reference to state law, if not circular, was at least spiral. There
was, in fact, very little state law with respect to the requirement of exhaustion under
collective agreements other than that found in the decisions of state courts in railroad
cases. Many of those courts, including the Supreme Court of Missouri, believed before
Koppal that the question of whether the Railway Labor Act required resort to the
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Subsequent decisions tied the option down even more tightly. In
1959 the Court held that a retired employee could not litigate pay
claims accrued prior to his retirement, 0° 6 and that a discharged em-
ployee could not exercise his option to sue for breach of contract
after unsuccessfully pursuing the Adjustment Board alternative.' 07 In
so holding the Court again emphasized the necessity for uniform inter-
pretation of railway collective agreements by specialized tribunals. This
time speaking through Mr. Justice Frankfurter, the Court said:

We can take judicial notice of the fact that provisions in railroad
collective bargaining agreements are of a specialized technical nature
calling for specialized technical knowledge in ascertaining their
meaning and application. Wholly apart from the adaptability of
judges and juries to make such determinations, varying jury ver-
dicts would imbed into such judgments varying constructions not
subject to review to secure uniformity. Not only would this en-
gender diversity of proceedings but diversity through judicial con-
truction and through the construction of the Adjustment Board.
Since nothing is a greater spur to conflicts, and eventually conflicts
resulting in strikes, than different pay for the same work or unfair
differentials, not to respect the centralized determination of these
questions through the Adjustment Board would hamper if not
defeat the central purpose of the Railway Labor Act.'08

In none of these post-Burley cases constricting the right to sue for
breach of a railroad collective agreement was there any apparent con-
flict between the individual employee bringing suit and the union that
represented him. Where such conflict did exist and, indeed, was made
the basis for the suit, the gates were opened wider. The Court had
held, in a series of cases going back to Steele v. Louisville & Nashville
Railroad,0 9 that the Railway Labor Act's grant of the exclusive right to
represent all members of a craft or class imposed an affirmative duty
upon the labor organization not to discriminate! against any mem-
ber of the class in the making of a collective agreement. Accord-
ingly, performance of an agreement discriminating against blacks
could be enjoined by virtue of federal law in either a state court, as
in Steele, or in a federal court,"10 and against either the employer"' or

Adjustment Board was a matter of interpretation of a federal statute and read Moore
and Burley as declaring that no such exhaustion was necessary. This, in turn, became
the state law which the Supreme Court now held to be determinative in discharge cases.
See Newborn, The Strange Career of Moore v. Illinois Central Railroad, 23 LA. L.3.
361 (1972).

106. Pennsylvania R.R. v. Day, 360 U.S. 548 (1959).
107. Union Pac. R.R. v. Price, 360 U.S. 601 (1959).
108. Pennsylvania R.R. v. Day, 360 U.S. 548, 553 (1959).
109. 323 U.S. 192 (1944). See note 86 supra.
110. Tunstall v. Brotherhood of Firemen, 323 U.S. 210 (1944).
111. Steele v. Louisville & N.R.R., 323 U.S. 192 (1944).
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the union 1 2 executing the discriminatory agreement.
Thirteen years after Steele, in Conley v. Gibson"13 the Court was

faced for the first time with a claim by individual employees against a
union based on alleged racial discrimination in the application of a
nondiscriminatory collective bargaining agreement. The details of the
case are uncertain since, as the Court noted, the complaint failed to set
forth the specific facts supporting its general allegations of discrimi-
nation. The dispute, however, appears to have been one over senior-
ity: the railroad, it was alleged, had purported to abolish 45 jobs held
by the petitioners and other blacks all of whom were either discharged
or demoted. In fact, it was alleged, the railroad had not abolished
the jobs but had filled them with whites." 4 The union, it was claimed,
had discriminated against the black employees in violation of their
right to fair representation by doing nothing to protect them. Only the
union was sued. The relief requested was a declaratory judgment,
injunction and damages.

The lower courts dismissed," 5 holding that so long as there was
no charge that the bargaining agreement was itself discriminatory, the
function of determining the rights arising under it was to be per-
formed by the National Railroad Adjustment Board under Slocum.116

The Supreme Court reversed. 1 7  Justice Black, again writing for the
Court, reasoned that the Railway Labor Act provisions for the settle-
ment of disputes involving interpretation and application of a collec-
tive bargaining agreement simply did not apply. This was not a dis-
pute like Slocum between employee and employer, but a claim by
employees to enforce their statutory right to fair representation. The
Adjustment Board had no power to protect plaintiffs against such
discrimination, and the contract between the union and the railroad
would, at most, be "only incidentally involved in resolving this contro-
versy."' 8 On the merits, the Court declared that the duty to repre-
sent fairly, established by Steele, was as applicable to the process of re-
solving disputes under existing agreements as it was to the negotiation
of new agreements. To the union's contention that under the Act

112. Graham v. Brotherhood of Firemen, 338 U.S. 232 (1950); Brotherhood of
Railroad Trainmen v. Howard, 343 U.S. 768 (1952). The same principles were held
to be applicable to agreements in industries subject to the National Labor Relations Act
in Ford Motor Co. v. Huffman, 345 U.S. 330 (1953) and Syres v. Oil Workers Local
23, 350 U.S. 892 (1955).

113. 355 U.S. 41 (1957).
114. Id. at 43.
115. Conley v. Gibson, 138 F. Supp. 60 (S.D. Tex. 1955); accord, Hettenbaugh v.

Airline Pilots Ass'n, 189 F.2d 319 (5th Cir. 1951), and Hayes v. Union Pae. R.R.,
184 F.2d 337 (9th Cir. 1950), cert. denied, 340 U.S. 942 (1950).

116. 339 U.S. 239 (1949).
117. 355 U.S. 41 (1957).
118. Id. at 45.
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the plaintiffs could process their own grievances to the Adjustment
Board and could also, as discharged employees, sue the employer for
breach of contract, the Court answered that even so the union
could not discriminate in refusing to represent them.1"9

Insofar as Conley decided that the duty of fair representation
established by Steele applied to the processing of grievances as well
as the negotiation of agreements, it is straightforward enough. But
the Court at least appeared to be saying something more. The plain-
tiffs did not seek only to compel the union to represent them against
the railroad; the relief they requested was that the union be enjoined
"from allowing plaintiffs' jobs to be abolished" and that damages be
awarded for their discharges.12 0 Granting such relief would neces-
sarily entail a judgment whether the alleged job cutback violated the
collective agreement, a decision which clearly came within the Slocum
rationale. Yet the Court found Slocum inapplicable because in Con-
ley the dispute was between the plaintiffs and their bargaining repre-
sentative. 12

1.

2. The Second Beginning: Union and Employee Suits Under Section
301.

While this development was taking place under the Railway La-
bor Act, the Court also began to develop doctrine under a quite dif-
ferent statute: section 301 of the Labor-Management Relations Act
of 1947.122 The Railway Labor Act amendments of 1934 had pro-

119. Id. at 47.
120. Record at 15-16, Conley v. Gibson, 355 U.S. 41 (1957).
121. The Court's blindness to the existence of two questions-whether there was

discrimination by the union in failing to process the plaintiffs' claims of violation of
the collective agreement and whether those claims were valid-is emphasized by its
explicit disapproval of Hayes v. Union Pac. R.R., 184 F.2d 337 (9th Cir. 1950),
cert. denied, 340 U.S. 942 (1951), in the same footnote in which Slocum was said to
be inapplicable. The employer had been joined in Hayes and relief was sought di-
reptly against it on the claim of contract violation. See Hayes v. Union Pac. R.R.,
88 F. Supp. 108 (N.D. Cal. 1950). The Ninth Circuit dismissed on Slocum
grounds, a result which the Supreme Court now said was incorrect.

The existence of two questions would, of course, have been revealed if the case
had gone to trial. When the case went back to the District Court, however, it was
discovered that the named plaintiffs had lost neither time, nor pay, nor seniority and,
further, that plaintiff J.D. Conley, had simply walked off the job without explanation
while the suit was pending. Accordingly, the suit was dismissed. Conley v. Gibson,
29 F.R.D. 519 (S.D. Tex. 1961).

122. Labor-Management Relations Act, 1947, 61 Stat. 156, 29 U.S.C. § 185
(1970). Technically the appropriate reference is to section 301(a). Subsections (b)
through (e) of section 301 implemented the basic grant of jurisdiction by specifying
that a union could be sued as an entity, insulating members from liability for money
judgments entered against the organization as such, locating venue, permitting service
upon a union by serving an officer or agent and modifying the agency rule of section 6
of the Norris-LaGuardia Act. I will follow the usual practice of describing section
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vided administrative machinery to adjust claims of violation of the rules
established by collective bargaining but had not spoken to the status
of the agreements as contracts. The chronologically comparable stat-
ute for other industries, the 1935 National Labor Relations Act,123 did
not deal with the enforcement of collective bargaining agreements at
all. But in 1947 Congress amended the National Labor Relations Act 24

and, in doing so, spoke to that question, although in quite different
fashion than in the Railway Labor Act. Rather than providing ad-
ministrative machinery to deal with disputes arising under collective
agreements, it decreed, in section 301 of the amending statute, that
the agreements should be enforceable as contracts in the federal courts
by providing that "suits for violation of contracts between an employer
and a labor organization. . may be brought in any district court of
the United States having jurisdiction of the parties ..... ,125

The Supreme Court's first encounter with section 301 was in West-
inghouse Salaried Employees v. Westinghouse Corp.26 There a
union sued under section 301 in its own name to collect wages claimed
to be due to 4,000 of its constituents under a disputed interpretation
of the collective agreement. The agreement did not require arbitration
of such disputes but permitted the union to strike after taking the
question through the grievance machinery. Instead the union chose to
sue.

As counsel put the case, the Court was faced with a host of diffi-
cult, unresolved questions as to the nature of the collective agreement,
the interests the agreement created in the union and the individual
employees, the right of the union to enforce the interests of the em-
ployees, and, above all, whether these unresolved questions were to be
governed by state or federal law. It was too much for one swallow or,
indeed for one opinion. In three separate opinions, none of which
could get the support of more than two additional justices, the Court
refused to answer any of the questions put to it except the last one.
A majority concluded that suits to enforce those terms of a collective
agreement providing (in Mr. Justice Frankfurter's words) "individ-
ual rights,"'1 27 or (in Chief Justice Warren's words) rights which
were "uniquely personal,"' 28 or (as Mr. Justice Reed put it) rights which
arose from the "separate hiring contracts"'1 9 of individual employees,

301(a) as simply section 301 except where particular reference is made to the provi-
sions of section 301(b).

123. 29 U.S.C. §§ 151 et seq. (1970).
124. 61 Stat. 136 (1947).
125. 29 U.S.C. § 185(a) (1970).
126. 348 U.S. 437 (1955).
127. Id. at 460.
128. Id. at 461.
129. Id. at 464.
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were governed by state law and could not be brought under section
301. Justices Black and Douglas dissented.

Then, in 1957, with Mr. Justice Black out and Mr. Justice Doug-
las writing for the Court, the direction was reversed. In Textile
Workers Union v. Lincoln Mills80 the Court held that the simple ju-
risdictional language of section 301 should be construed as authoriz-
ing the Court to devise a federal substantive law to govern collective
agreements subject to the Act. As in Westinghouse, the suit was a
union suit designed to secure individual rights embodied in a collective
agreement, but the relief sought from the judiciary was not direct
enforcement of those rights but only enforcement of the employer's
promise to arbitrate the individual claims. The question was whether
such enforcement could be granted as a matter of federal law, despite
the contrary Alabama rule that agreements to arbitrate were not spe-
cifically enforceable. The Court answered affirmatively without facing
directly the difficult problems that had been presented to the Court in
Westinghouse.131  But by resting its answer to the simple question
before it on the broad premise that the law of the collective agree-
ments was to be federal, the Court assured that the problems it had
avoided in Westinghouse would eventually return to it. Still to be
decided, although clearly foreshadowed, was the corollary that the fed-
eral law created by the simple jurisdictional words of section 301 was
substantively preemptive: suits brought in state courts for breach of
collective agreements would be governed by federal law13 2 and could
be removed to the federal courts under 28 U.S.C. 1441(b). 33

Lincoln Mills created enormous apprehension that the federal
courts would use their newly created power to interfere with the au-
tonomous relationships unions and employers had created without in-

130. 353 U.S. 448 (1957).
131. Union counsel, learning from Westinghouse, deliberately avoided the un-

settling questions of individual rights with which this new federal law would have to
deal. It should not be assumed, however, that the Court was unaware of them. Mr.
Justice Frankfurter, in dissent, pointedly referred to the "vast problems" which his
opinion in Westinghouse had discussed and the "prickly and extensive problems" in-
volved in the regulation of contracts between employers and unions. 353 U.S. at
462, 464. The Court's only reference to these problems was a footnote reservation
(citing with a "cf." Westinghouse, Moore, Slocum and Koppal) as to "whether there
are situations in which individual employees may bring suit in an appropriate state or
federal court to enforce grievance rights under employment contracts where the col-
lective bargaining agreement provides for arbitration of those grievances.... ".Id.
at 459 n.9.

132. Charles Dowd Box Co. v. Courtney, 368 U.S. 502 (1962); Teamsters Local
174 v. Lucas Flour Co., 369 U.S. 95 (1962). Lincoln Mills thus, curiously, made
the jurisdictional words of section 301(a)-its only words-redundant, since federal
jurisdiction could now be grounded on 28 U.S.C. §§ 1331 and 1337 (1970).

133. Avco Corp. v. Aero Lodge 735, 390 U.S. 557 (1968).
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terference from the law.' 3 4 Only a few months before Westinghouse,
Dean Shulman, in the 1955 Holmes Lecture at Harvard, had pleaded
eloquently that "the law stay out" and argued persuasively against the
thesis that "the law which provides remedies for breach of contract
generally should also provide remedies for breaches of collective agree-
ments."'1 5  Arbitration, he said, was "an integral part of the system
of self-government"'13 established by the collective agreement and in-
trusion of the courts could "seriously affect the going systems of self-
government.'

137

Although the courts were required by section 301 to hear suits
for breach of collective agreements, the damage to the arbitration
mechanism would be minimized if in such suits the courts would,
whenever possible, compel the parties to utilize the autonomous in-
struments of self-government established by the agreements and en-
force the results of that institution's workings. And this is precisely
what the Supreme Court next did in the Steelworkers' trilogy, 138 laying
to rest the fears aroused in many by Lincoln Mills.

"A collective agreement," the Court now said, "is an effort to
erect a system of industrial self-government.' 39  The agreement is
"more than a contract; it is a generalized code" which "covers the whole
employment relationship" and calls into being a "new common law-
the common law of a particular industry or a particular shop.' ' 4°

Arbitration is at the heart of this system of government. It is "the
means of solving the unforeseeable by molding a system of private
law.'1 4' An arbitrator performs functions which are not normal to
the courts and must have qualities which "the ablest judge cannot be
expected to bring."' 42  It followed, therefore, that in determining
whether arbitration should be ordered in a section 301 suit, the courts had
no business in inquiring as to the merits of the claim or even "whether
there is particular language in the written instrument which will

134. See, e.g., Aaron, On First Looking Into the Lincoln Mills Decision and Cox,
Arbitration in the Light of the Lincoln Mills Case in NAT'L ACADEMY OF ARBITRATORS,
AMInRATION AND THE LAW, PROCEEDINGS, 12TH ANNUAL MEETING 1, 24 (1959).
See also Feinsinger, Enforcement of Labor Agreements-A New Era in Collective
Bargaining, 43 VA. L. REV. 1261 (1957); Gregory, The Law of the Collective Agree-
ment, 57 MIcH. L. REV. 635 (1959).

135. Shulman, Reason, Contract and Law in Labor Relations, 68 HAnv. L. REv.
999, 1001 (1955).

136. Id. at 1024.
137. Id.
138. United Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960); United

Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S. 574 (1960); United Steelworkers
v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960).

139. United Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S. 574, 580 (1960).
140. Id. at 578-79.
141. Id. at 581.
142. Id. at 582.
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support" it.143  So, in American Manufacturing, the court held that
under an agreement providing for arbitration of all disputes concern-
ing the interpretation and application of the agreement, a claim-how-
ever frivolous it might appear-that the agreement was violated was
arbitrable. In Warrior & Gulf it decided that a more ambiguous clause
should be liberally construed and arbitration ordered unless it could
be said "with positive assurance" that the clause was not "suscepti-
ble to an interpretation that covers the asserted dispute.' 1 44  And, in
Enterprise, it held that the product of this autonomous institution,
the award, should be enforced without review, unless it was "appar-
ent"'145 from the face of the award that the arbitrator had acted, as it
were, unconstitutionally, basing his award upon something other than
the agreement.

All of this was so, of course, only if the parties had voluntarily
agreed to a system of arbitration. Unlike the Railway Labor Act, the
National Labor Relations Act did not establish or require the parties to
establish a system for adjudication of disputes over the meaning and
application of collective agreements. If the parties had not agreed to
such a system and suit were brought directly on the contract, what
then were the rights of the parties? ln 1962 in Smith v. Evening
News Association,46 the Court first looked at that question. 47 Em-
ployees who were not permitted to work when another union struck
their employer, claimed that this action violated a provision in the col-
lective agreement prohibiting discrimination against any employee be-
cause of his membership in the union. The union supported the
claim. In accordance with the suggestions of a majority of the Justices

143. United Steelworkers v. American Mfg. Co., 363 U.S. 564, 568 (1960).
144. United Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S. 574, 582-83

(1960).
145. United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 598

(1960).
146. 371 U.S. 195 (1962).
147. Omitted from this account are Teamsters Local 174 v. Lucas Flour Co.,

369 U.S. 195 (1962) and the three decisions of June, 1962, in which the Court dealt
with employer suits under section 301: Sinclair Ref. Co. v. Atkinson, 370 U.S. 195
(1962); Atkinson v. Sinclair Ref. Co., 370 U.S. 238 (1962); and Drake Bakeries Inc. v.
Local 50, Bakery Workers, 370 U.S. 254 (1962). The decisions are significant to a
description of the Court's conception of a collective agreement but are more conveni-
ently discussed separately. See text accompanying notes 240-71 infra.

Omitted also is a detailed discussion of Charles Dowd Box Co. v. Courtney,
368 U.S. 502 (1962) in which the Court held that section 301 did not deprive state
courts of jurisdiction to hear suits governed by it. Dowd Box could have been inter-
esting, since the suit was a class suit brought by union officers on behalf of the mem-
bers of the union in which judgments were entered for the individual employees against
the company for wages due them under the collective agreement. There had been no
recourse to the grievance procedure although the contract provided one. The only
issue raised in the Supreme Court, however, was whether section 301 precluded state
court jurisdiction.

[Vol. 61:663
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in Westinghouse, it elected to bring suit for breach of contract in a
Michigan court in the names of the individual employees. The em-
ployer successfully moved, to dismiss on the ground that the con-
tract claim essentially duplicated a claim which would make out an
unfair labor practice under the National Labor Relations Act. In San
Diego Building Trades Council v. Garmon 48 and earlier cases149 the
Supreme Court had established that the jurisdiction of the Labor Board
was exclusive: conduct that was arguably prohibited by the National
Labor Relations Act was not subject to the imposition of state reme-
dies. Since the claimed discrimination in violation of the collective
agreement would also have constituted an unfair labor practice, the
Michigan court held in Smith that the preemption doctrine ousted it
of jurisdiction. 150

The Supreme Court reversed. 1 ' Speaking through Mr. Justice
White, who was to become the Court's principal spokesman on mat-
ters involving collective agreements, 52 it held that Garmon had no ap-
plication to section 301 suits, whether such suits were brought in fed-
eral or state courts. The question then was whether this suit was one
which could have been brought under section 301. In Westinghouse a
majority of the Justices had concluded that a union's suit to vindicate
individual employee rights arising from a collective bargaining con-
tract was not comprehended within the coverage of section 301. But,
the Court now said, the course of decision since Westinghouse had
laid the ghost of that case: individual claims are at the heart of the
grievance and arbitration machinery compliance with which the Court
had compelled in the Lincoln Mills and the trilogy. Excluding them
from the ambit of section 301 "would stultify the congressional policy
of having the administration of collective bargaining contracts ac-
complished under a uniform body of federal substantive law."'' 53

But what, then, about arbitration? No one had even raised that
question. Rather than point that out and remand for consideration
of the issue on a fuller record, the Court simply took the issue out of
the case by a footnote asserting: "There was no grievance arbi-
tration procedure in this contract which had to be exhausted before
recourse could be had to the courts."'154 Then, however, at the

148. San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959).
149. Garner v. Teamsters Union, 346 U.S. 485 (1953); Weber v. Anheuser-Busch

Inc., 348 U.S. 468 (1955).
150. Smith v. Evening News Ass'n., 362 Mich. 350, 365, 106 N.W.2d 785, 793

(1961), cert. granted, 369 U.S. 827 (1962).
151. Smith v. Evening News Ass'n., 371 U.S. 195 (1962).
152. The Justice staked out the field early. His first opinion for the Court was

Atkinson v. Sinclair Ref. Co., 370 U.S. 238 (1962) discussed infra at notes 253-54.
153. 371 U.S. at 200.
154. Id. at 196 n.1.
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end of the opinion appears the following, again in a footnote: "The
only part of the collective bargaining contract set out in this record is
the no-discrimination clause. Respondent does not argue here and
we need not consider the question of federal law of whether petitioner,
under this contract, has standing to sue for breach of the no-discrimina-
tion clause nor do we deal with the standing of other employees to
sue upon other clauses in other contracts."' 155 The Court, in other
words, was not deciding what it said was a question of federal law:
whether individual employees had rights which they could enforce
under a collective agreement.' 56  It only decided, a la Bell v. HoodI7

that there was jurisdiction under section 301 to hear a claim for such
rights.

An opportunity to resolve the question apparently left open in
Smith came quickly. In Truck Drivers Local 89 v. Riss & Co.,'5 8 a
union and six of its members sought enforcement of a grievance set-
tlement of a seniority issue. The settlement was contained in a deci-
sion of a joint committee consisting of representatives of the union
and of a group of employers. The Court held that the action could
be brought under section 301, but avoided the questions of the right of
individual employees to bring suit and of whether Norris-LaGuardia
might impose some limit on the equitable powers of a federal court.
The Court, per curiam, treated the "award" of the joint committee as
an arbitration decision and held it enforceable under Enterprise.

3. Convergence.

To this point the developments under the Railway Labor Act and
section 301 had proceeded independently. The two began to con-
verge because of an omission in the earlier statute. Section 3 of the
Railway Act,' 59 which established the National Railroad Adjustment
Board, also provided for suits to enforce awards of that Board. When

155. Id. at 201 n.9. The cautionary note was well advised. Contrary to the
opinion's earlier note, the agreement in fact did contain a provision for the arbitration
of grievances (as anyone familiar with the contracts of the American Newspaper Guild
would have assumed), a fact not known to the Court since, as the later note acknowl-
edged, only the no-discrimination clause had been set out in the complaint and no one
had even addressed the issue posed by the Court. Agreement Between Evening News
Association and Newspaper Guild of Detroit, dated September, 1954, and effective
Jan. 11, 1964-Dec. 31, 1965, Article IX.

156. The Court in fact had, less than a year earlier, affirmed a judgment in
favor of individual employees in a suit claiming wages due under a collective agree-
ment brought in a state court. Charles Dowd Box Co. v. Courtney, 368 U.S. 502
(1962). But there, as in Smith, the attention of the parties focused entirely on other
issues. See note 147 supra.

157. 327 U.S. 678 (1946).
158. 372 U.S. 517 (1963)
159. 45 U.S.C. § 153 (1970).
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Congress extended the act to the airlines, 160 however, it did not make
section 3 applicable to them, but instead required the parties to es-
tablish their own boards for the purpose of resolving disputes over the
interpretation and application of collective agreements.' 6 ' It neglected,
however, to provide any judicial avenue for enforcement of the awards
of such boards. For airline agreements, therefore, there was neither
an express grant of federal jurisdiction over suits for breach of con-
tract comparable to section 301, which could be used as in Enterprise
to enforce awards, nor was there the specific provision for the en-
forcement of awards which the Railway Labor Act provided for rail-
roads.

In International Association of Machinists v. Central Airlines62

the Supreme Court filled the gap. The agreement in that case pro-
vided that an award of the system board of adjustment provided for
by it should be "final and binding." The question was whether a
union could bring suit in a federal court in the absence of diversity of
citizenship to enforce such an award. The Court held that it could.
The Railway Labor Act, the Court said, required the parties to engage
in the system of collective bargaining and to establish a system for ad-
justing grievances stemming from the collective agreements reached
through that bargaining. The Act must be read, therefore, as mak-
ing the agreements themselves, and the boards provided by them, cre-
ations of federal law which should be governed by federal law. Hence,
a suit to enforce a board award was a suit arising under federal law,
specifically, under an act of Congress regulating commerce, and the
federal courts had jurisdiction under both 28 U.S.C. §§ 1331 and 1337.

The reasoning in Central Airlines was thus the converse of Lin-
coln Mills. Lincoln Mills had proceeded from jurisdictional language
to substance, while Central Airlines proceeded from substance to
jurisdiction. The result, however, was the same: In both cases there
was now federal jurisdiction and the governing law was federal, wher-
ever suit was brought.

This brings us to 1964 and Humphrey v. Moore,63 the first case
under section 301 in which the Court dealt explicitly with the asser-
tion of individual rights under a collective agreement in opposition
to the union involved.16 4 The factual situation which gave rise to
the case was complex, but can be briefly summarized. A joint man-

160. 49 Stat. 1189 (1936).
161. 45 U.S.C. §§ 183-85 (1970).
162. 372 U.S. 682 (1963).
163. 375 U.S. 335 (1964).
164. Charles Dowd Box, supra note 147 and Smith, supra note 151, were suits

brought in the names of individuals but both were, in fact, sponsored by the union and
sought to vindicate claims supported by the union.
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agement and union committee made a decision during the term of a
collective bargaining agreement the effect of which was to reduce dras-
tically the plaintiffs' seniority rights. They successfully brought suit
in a Kentucky court to enjoin enforcement of the committee's decision,
contending that the conditions specified in the agreement-absorption
or merger with another company-which alone gave the committee
authority to make the decision under the agreement did not exist and,
also, that the union had breached its duty of fair representation in
agreeing to the change.

The Supreme Court unanimously agreed that the decision should
be reversed. It divided sharply, however, over the rationale. Mr.
Justice White, speaking for a bare majority of five, said that the suit
was one by individual employees to enforce their seniority rights under
the agreement. Such a suit could be brought under section 301, he
said, under Smith v. Evening News. Treating the committee which
had decided the seniority question, as in Riss,16 5 as if it were an arbi-
tration tribunal, the opinion concluded that the decision to alter sen-
iority was within its power since there had been an absorption of the
kind which gave it authority to act. Treating the claim of breach of
duty of fair representation as if it were a claim that the union had un-
fairly represented employees in the prosecution of a contract claim,
the Court found that on the facts there was no breach of duty.

Justices Goldberg and Brennan disagreed vigorously with this
approach, although they reached the same result. 166 The suit was not
a section 301 suit at all, they argued, since it was brought not to en-
force a collective agreement but to upset one. While an arbitrator
might be limited to the terms of a collective bargaining agreement,
the parties are not. The decision of the joint committee was an at-
tempt by the parties to solve a dispute and was itself an agreement.
Whether or not the solution adopted was in accordance with the prior
agreement was immaterial as long as the union was not guilty of a
breach of its duty of fair representation; that duty derived from the
National Labor Relations Act and not from the collective agree-
ment. They concurred in the finding that no such breach had been
shown.' 61

165. Truck Drivers Local 89 v. Riss & Co., 372 U.S. 517 (1963).
166. 375 U.S. at 351.
167. There were two other opinions. Mr. Justice Harlan agreed with the Court

that an employee could "step into the shoes of the union and maintain a § 301 suit
himself" [Id. at 359] if the settlement of a grievance went beyond the terms of the
rcollective agreement but said that he agreed with Justices Goldberg and Brennan that
the duty of fair representation did not arise from section 301 but from the National
Labor Relations Act. That being so, he would have set the case for reargument on
the question of whether a claim that the duty was breached was pre-empted as within
the primary and exclusive jurisdiction of the Labor Board. Id. at 359-60. Mr. Justice

[Vol. 61:663
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For present purposes, the significant holding of Humphrey v.
Moore was that an individual could maintain an action to enforce his
rights under a collective bargaining agreement. The concluding foot-
note in Smith v. Evening News was ignored. For the first time since
Moore v. Illinois Central Railroad the Supreme Court explicitly said
that an action could be maintained, at least under certain circumstances,
by an individual to obtain relief from an employer based upon a claim
of violation of a collective agreement. Indeed, in Humphrey v. Moore,
the Court went much further than in its 1941 decision. The first
Moore had sued only to recover damages caused by his discharge
and he was permitted to do so only on the assumption that he did not
seek to reinstate the employment relationship. The second Moore,
however, sought an injunction requiring both the union and the em-
ployer to conduct the employment relationship in the future in accord-
ance with the view which he espoused as to the proper meaning
of the collective agreement. The Court, although it decided against
him on the merits, appeared not to doubt at all the propriety of grant-
ing the relief requested if a proper showing had been made.1""

When there was no apparent union-member conflict, however,
the Court continued to stress the autonomous nature of the internal
adjustment procedures, as established by statute in the railroad indus-
try, or by agreement in other industries, and to reduce the use of con-
tract notions which would lead to judicial interference with that sys-
tem of government. The erosion of contract reached its high point in
1964 with John Wiley & Sons, Inc. v. Livingston.'69 There the Court,
without dissent, held that the purchaser of a business was required to
arbitrate employee and union claims arising after the sale based on
a collective bargaining agreement executed by the seller, whether or
not the purchaser would be so bound on conventional contract prin-
ciples, if there were "substantial continuity of identity in the business
enterprise before and after"' 70 the change in ownership.", A collective

Douglas noted that he agreed with Goldberg that the litigation was properly brought in
the state court but concurred with the court on its reasons for disposing of the issues
on the merits. Id. at 351.

168. Without, it may be added, even appearing to consider whether the Norris-
LaGuardia Act [29 U.S.C. §§ 101-15 (1970)] might be applicable.

169. 376 U.S. 543 (1964).
170. Id. at 551.
171. The obligation actually enforced by the Court was the obligation to arbi-

trate, not the substantive provisions of the agreement. Others have, therefore, read the
result as justified by the Court's reference to "the central role of arbitration in effectu-
ating national labor policy." But arbitration, the Court had earlier said in Warrior v.
Gulf, was a matter of contract and, in any case, what was sought to be arbitrated in
Wiley was a claim for substantive rights under the agreement, accruing after the change
in ownership. For a further explication of my views with respect to Wiley, see Feller,
The Successor and the Collective Agreement in LABOR LAw DEvELOPmENTS 1967,
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agreement, the Court said, is "not in any real sense the simple prod-
uct of a consensual relationship",1 72 it is not simply a contract, but
a code to govern the relationship between those functioning in the ca-
pacity of employer and employee, and its continued existence should
not be affected by changes in the identity of either.173 Grievance
arbitration was thus visualized not as a method of resolving dis-
putes between contracting parties but as the system of implementing
and interpreting this code.

Wiley also disposed of another unsettled point. The Steelwork-
ers' trilogy had established that the question of substantive arbitrabil-
ity was for the courts to decide. What about the procedural pre-
requisites of arbitration? If the agreement specified that a grievance
could be arbitrated only if filed and processed within specified time
limits, should a court order arbitration if the employer asserted that
these conditions had not been complied with? The answer was yes.
Procedural questions were intimately interrelated with the substantive
disposition the parties had agreed to leave to an arbitrator. Whether
there was procedural noncompliance and whether it should operate
to bar arbitration altogether or merely limit or qualify an award should
also, the Court held, be decided by the arbitrator.117

The next development was Republic Steel Corp. v. Maddox.17"
Maddox, although not a discharge case, was essentially Moore v. Illi-
nois Central Railroad'7" under the National Labor Relations Act. Mad-
dox's claim, on which he brought suit without even attempting to use
the grievance procedure in the agreement, was for severance pay, pay
due precisely for termination. If there was any juice left in the prin-
ciple that a claim arising from the termination of employment could
create an individual right to sue on the collective agreement Maddox
would have prevailed, as he did in the Alabama courts. But the Su-
preme Court refused to apply Moore. It could have based the refusal
on the fact that Maddox, unlike Moore, was suing on a contract which
itself contained the complete adjudicative machinery and which should,
therefore, be interpreted to require exhaustion of the remedies pro-

PROCEEDINGS OF THE SouTHwEsTERN LEAL FOUNDATION 13TH ANNUAL INSTITUTE ON

LABOR LAW 1 (1967). But see NLRB v. Bums Int'l Security Services Inc., 406 U.S.
272 (1972).

172. 376 U.S. at 550.
173. Ironically, it was precisely this question that gave rise to the Supreme

Court's first exposure to the area. Moore v. Illinois Central, it will be recalled, hap-
pened because Moore had filed a lawsuit (decided adversely to him by the Mississippi
courts on conventional contract reasoning) claiming that the Illinois Central was bound
by the collective agreement which its predecessor in ownership had executed.

174. But cf. De Arroyo v. Sindicato de Trabajadores Packinghouse, AFL-CIO,
425 F.2d 281, 285 n.5 (1st Cir.), cert. denied, 400 U.S. 877 (1970).

175. 379 U.S. 650 (1965).
176. 312 U.S. 630 (1941).
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vided in it before bringing suit. Instead the Court declared that the fed-
eral labor policy expressed in Lincoln Mills and the Steelworkers' tril-
ogy required that in all cases an employee claiming a violation of a
collective bargaining agreement at least attempt to use the proce-
ures established by the agreement before bringing suit, unless the agree-
ment expressly provided otherwise. 177  If the union should refuse to
"or only perfunctorily" press the employee's claim then "differences
may arise as to the forms of redress. . . available," 178 the Court noted,
but those differences would have to wait for another day.

Mr. Justice Black, who had written many of the opinions for the
Court in this area, dissented. To him the suit filed by Charlie Mad-
dox was "an ordinary, common, run-of-the-mill lawsuit for breach
of contract' 70 and the preference expressed by the Court for arbitra-
tion in Lincoln Mills and the Steelworkers' trilogy had nothing to do
with the case. Those cases, he said, involved "broad conflicts be-
tween unions and employers with reference to contractual terms vital
to settlement of genuine employer-union disputes,"'"" while this was
simply an effort by an individual employee to enforce his wage claim,
a claim which he should be able to enforce just as the first Moore was
entitled to enforce his wrongful discharge claim. The Court, he said,
"raised the overruling axe [over Moore] so high that its falling is just
about as certain as the changing of the seasons."''11

Before getting to that question, however, the Court took another
step toward conforming the results under the two Acts. Enterprise
had made arbitrator's decisions virtually unreviewable. The Railway
Labor Act, however, contained an open invitation to judicial inter-
ference in the provision that awards of the National Railroad Adjust-
ment Board against carriers which involved money should only be
"prima facie evidence of the facts therein stated"'18 2 when suit was
brought to enforce them. In Gunther v. San Diego & Arizona East-
ern Railway'8 3 the Court revoked the invitation. The lower courts had

177. 379 U.S. at 652.
178. Id. at 652.
179. Id. at 659.
180. Id. at 666. They didn't. Lincoln Mills involved a claim for back pay.

American Manufacturing and Enterprise Wheel & Car involved claims for reinstatement
and back pay by discharged employees. Mr. Justice Black's restatement of the nature
of these cases is perhaps understandable since he did not participate in them.

18L Id. at 667.
182. Act of June 21, 1934, Ch. 691, § 3 First, (p), 48 Stat. 1185 (1934), as

amended 45 U.S.C. § 153 First, (p) (1971).
183. 382 U.S. 257 (1965). Gunther, an engineer, was removed from service be-

cause the railroad's doctor had found him to be physically disabled. He filed a griev-
ance and the matter was taken to the National Adjustment Board, which appointed a
tri-partite medical committee to examine him. When the committee found him physi-
cally qualified, the Board ordered him reinstated with back pay. The railroad refused
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there refused to enforce an Adjustment Board order of reinstatement
with back pay for an engineer, who had been removed from service
for a disability the Board found nonexistent, because they found no
provision in the agreement dealing with terminations for disability. In
so doing, the Court now said-again speaking through Mr. Justice
Black-they were "[playing strict attention only to the bare words of
the contract and invoking old common law rules for the interpretation
of employment contracts.' 18 4 To prevent that, the policy of the Act
required that a Board decision have the same finality that a decision
of arbitrators would have. The statutory language making awards
only prima facie evidence when money was involved should therefore
be construed as applying only to the determination of the amounts of
money due, assuming the Adjustment Board's decision on the merits
of the grievance to be correct.

The next two cases, each in its own way, were replays of the prin-
cipal remaining discrepancy-Moore. The question which brought
Moore to the Supreme Court concerned the choice of statute of limita-
tion.8 5  Assuming that Moore could sue, the issue was whether his
claim of contract violation was governed by the Mississippi statute ap-
plicable to the written collective agreement or the shorter statute ap-
plicable to his individual oral hiring. Judge Sibley, for the Fifth Cir-
cuit, had held in Moore that the periods, six and three years respec-
tively, in the state statutes could be used but that the choice between
them was a federal question and he opted for the shorter period.'80

The Supreme Court soundly rebuked him for suggesting that the federal
court had any choice in the matter. Now, twenty-five years later,
in UAW v. Hoosier Cardinal Corp.,8 7 the same question arose un-
der section 301, and the Court adopted what had been essentially Judge
Sibley's position. The case involved a claim brought in a federal dis-
trict court for vacation pay alleged to be due terminated employees.
The plaintiff was the union. Indiana provided a twenty-year limita-
tions period for written agreements and a six-year period for oral
contracts. The limitations question was which of these periods ap-

to comply and a suit was brought to enforce its award. The lower courts refused.
The Ninth Circuit found no provision in the agreement limiting the railroad's right to
terminate the employment of one whom the road had found, in good faith and by the
application of reasonable standards, to be unfit. The provisions governing discharges,
the court said, covered disciplinary cases, not cases of physical disqualification; in the
absence of bad faith or arbitrariness there was nothing in the agreement which limited
the employer's right to terminate an employee whom it had found to be physically
disqualified. Gunther v. San Diego & A.E. Ry., 336 F.2d 543, 547 (9th Cir. 1964).

184. 382 U.S. at 261.
185. See text accompanying notes 79-85 supra.
186. Illinois Cent. R.R. v. Moore, 112 F.2d 959 (5th Cir. 1940).
187. 383 U.S. 696 (1966).
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plied or, alternatively, whether the Court should create its own limita-
tions period, perhaps based on the six-month period provided for un-
fair labor practice charges under section 10(d) of the National Labor
Relations Act. 88

The Court held, first, that the suit was one properly brought un-
der section 301. Smith'89 had recognized the propriety of a section
301 action to enforce individual rights arising from a collective agree-
ment. In Smith the plaintiffs were individual employees; here the
plaintiff was the union. But, the Court said, now squarely reversing
Westinghouse, there was every reason to recognize the union's stand-
ing to enforce in its own name the rights of the individuals it repre-
sented. Second, the Court held that although the section 301 suit was
governed by federal law and the limitations question was a federal
one, creation of a federal limitations period would require too "bald
a form of judicial innovation."' 90  The characterization for the pur-
pose of selecting the appropriate period was a federal question, but
the state's characterization, if reasonable and not inconsistent with na-
tional labor policy, could be used.:' Applying these principles the
Court concluded that, since the individual contracts of the employees
would have to be taken into account in proving both breach and the
amount of damages, and since the state statutes applicable to such oral
contracts are generally shorter than those applicable to written con-
tracts, it was permissible to use them-if not unusually short or long-
and the claim was barred.' 2

The next case involved the other holding in Moore: that a dis-
charged employee could ignore the Adjustment Board machinery and
sue for breach of contract. The essential premise of Moore, was that
the individual's claim was governed by state law, which governed
not only the limitations question but also the question whether use

188. 29 U.S.C. § 160(b) (1970).
189. See text accompanying notes 143-57 supra.
190. 383 U.S. at 701.
191. Id. at 706.
192. It appears (from a suggestion in respondent's brief in the Supreme Court)

that the agreement did contain at least a grievance procedure which required that any
complaint of violation of the agreement be submitted within five days(!) after the
grievant or the union became aware of the act on which the grievance was based.
The agreement itself, although annexed to the complaint, was not reproduced in the
record provided either for the Court of Appeals or the Supreme Court, since-until
the suggestion was finally made by the respondent in the Supreme Court-it had
never even been suggested that there was any issue as to the prior exhaustion of the
grievance procedure. The only issues presented by the employer's motion to dismiss,
which the District Court eventually sustained, were 1) jurisdiction and 2) the statute
of limitations. The existence of an unnoticed contractual provision requiring claims to
be filed within five days served as an ironic background to the ponderous judicial
controversy as to whether suit on those claims had to be brought within six or twenty
years.
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of the grievance procedure was mandatory. This essential premise
had been destroyed by the holding of Central Airlines that airline
agreements under the Railway Labor Act were governed by federal law.
The provisions relied upon in Central Airlines applied equally to
railroads, and Maddox had now established that federal labor policy
required at least an attempt to use the grievance procedure. It would
seem to follow that Moore was dead. And this is what the Fourth
Circuit concluded in Walker v. Southern Railway.19 3 But the Supreme
Court reversed per curiam,"'9 although over the vigorous dissent of
three Justices. Moore was still alive.

Its rationale, however, was dead. The Court no longer spoke of
the traditional common law right to sue for breach of contract. In-
stead, it pointed to the lengthy delays in the Adjustment Board pro-
cedure, delays which had persisted so long that in 1966 Congress
amended the Act to permit either party to a grievance not disposed
of within a year after docketing with the Board to require the ap-
pointment of a special tri-partite board to decide it.1 5 But, the Court
said, this expedited procedure was not available to Walker, since he
had been discharged in 1957. Hence, Moore would remain, at least
for a while, like baseball's exemption from the antitrust laws, 00 as
an anomaly explainable only by history, not logic.

4. Vaca v. Sipes.

The stage was now set for Vaca v. Sipes.'17  To this point, the
Court had established that a collective agreement was an agreement en-
forceable under section 301 against the employer either by an em-
ployee (Smith and Humphrey) or the union (Hoosier Cardinal). If
the agreement contained a grievance and arbitration procedure, how-
ever, federal labor policy required that an employee claiming rights
under it at least attempt to utilize that procedure before bringing suit
(Maddox). Under the Railway Labor Act, a similar exhaustion re-
quirement was federally imposed (Slocum) except in discharge cases
(Moore), where the question remained one of state law (Koppal).
If the union elected to process the claim and the employer resisted,
arbitration would be ordered under section 301 unless the claim was

193. 354 F.2d 950 (4th Cir. 1965).
194. Walker v. Southern Ry., 385 U.S. 196 (1966).
195. Act of June 20, 1966, Pub. L. No. 89-456, § 1, 80 Stat. 208. The amend-

ment also, in section 2, confirmed Gunther by eliminating the distinction between
monetary and nonmonetary awards and the "prima facie" language and providing for
extremely limited review of Adjustment Board decisions.

196. See Federal Baseball Club v. National League, 259 U.S. 200 (1922); Toolson
v. New York Yankees, 346 U.S. 356 (1953); Flood v. Kuhn, 407 U.S. 258 (1972).

197. 386 U.S. 171 (1967).
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clearly excluded from the process by the agreement (Warrior &
Gulf). Under both Acts, once the tribunal appealed to had decided,
its decision was virtually unreviewable (Enterprise and Gunther).
And under both Acts, the union had a duty to represent the em-
ployees fairly, both in the negotiation of the collective agreement and
in the processing of claims under it. (Conley and Syres). Not yet de-
cided under either Act were the questions noted in Maddox and finally
posed in Vaca: the remedies available to an employee whose attempts
to use the grievance procedures established by the agreement are un-
successful because the union "refuses to press or only perfunctorily
presses"'198 his claim.

The plaintiff in Vaca, Benjamin Owens, had been hospitalized
for hypertension and heart disease.' 99 After his discharge from the
hospital his doctor certified that he was able to return to work. The
company, however, refused to take him back on the ground that its
doctor's report showed that his condition made it unsafe for him to
perform his physically demanding job. Owens filed a grievance which
the union processed through the step before arbitration. The com-
pany at that step said that it would not reconsider its decision un-
less a complete physical examination showed that Owens was physi-
cally able to do his job. The union decided to get additional evi-
dence. It sent Owens, at its expense, to a specialist of his choosing.
That specialist reported that Owens's blood pressure was so high that
any work would be hazardous and, indeed, that he was eligible for
total disability benefits under Social Security. The union decided to
proceed no further.

Owens then sued the union for refusing to take his case to ar-
bitration, asking compensation for his loss of wages to the date of
trial and punitive damages. At trial he sought to show the jury that
his health was good, as evidenced not only by doctors' certificates but
also by evidence of the strenuous activity he had engaged in since his
discharge. The union offered no evidence on the state of Owens's
health but rested on its showing of the basis upon which it had decided
not to arbitrate. The jury returned a verdict for the full amount
claimed. The trial court set the verdict aside on the ground that
Owens's claim was subject to the exclusive jurisdiction of the National
Labor Relations Board. °00 On the appeal prosecuted by Owens' ad-
ministrator (Owens died of a "cardiovascular accident due to hyper-

198. Republic Steel Corp. v. Maddox, 379 U.S. 650, 652 (1965).
199. The description of Vaca which follows is drawn from the record as printed

for the Supreme Court, as well as from the published opinions.
200. The trial court's action is unreported. There was an intermediate appeal to

the Kansas City Court of Appeals which affirmed the trial trial court. Owens v. Vaca,
59 L.R.R.M. 2165 (1965).
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tension" after the trial was over) the Supreme Court of Missouri re-
instated the verdict,201 holding that the union's refusal to process
Owens' grievance was not an unfair labor practice and that the evi-
dence was sufficient to support the conclusion that he had been
healthy enough to work.

The case, once the Supreme Court decided to hear it, presented
clearly the question whether a union which had acted reasonably in
determining not to process an employee grievance to arbitration could
be held judicially responsible in damages if it were later determined at
trial that the grievance was, in fact, meritorious. The answer to that
question directly involved at least four subsidiary questions. The
first was the source of the law defining the union's duty to process an
employee's grievance, and governing the remedy for its breach. The
Missouri courts had assumed this to be a matter of state law probably
arising, as alleged in the complaint, out of the employee's status as a
member of the union.20 2 If the relevant law was federal, the second
question was whether the jurisdiction of the National Labor Relations
Board was exclusive. Contrary to the Missouri court's belief, the
NLRB had held, by a 3-2 vote, that it was an unfair labor practice for
a union to fail to process a grievance in violation of its duty of fair
representation. 20 3 Assuming that the duty was federal and judicially
enforceable, the third question was the nature of the remedy available
against the union where a breach was found: were the merits of the
employee's grievance against the employer to be tried and, if so,
what was the measure of the damages recoverable against the union?
Finally, the remaining question was whether the Missouri court had
applied the proper standard in determining if the evidence was suffi-
cient to support the jury's verdict. Inextricably implicated in the an-
swers to those questions, although not directly presented, were the
parallel questions as to the nature of the employer's liability, if any,
on the claim for breach of the collective agreement.

Justice White's opinion for the Court spoke to all of these issues.
On the first question, it held that the union's duty was the duty of fair
representation imposed by the National Labor Relations Act, a duty
both created and defined by federal law. The union was not under
a duty to process all grievances or even all grievances that a court
would later find to be meritorious. Its duty was breached only if the
refusal to proceed was "arbitrary, discriminatory or in bad faith,"20 4

a standard testing the basis upon which the union decided not to pro-

201. Sipes v. Vaca, 397 S.W.2d 658 (Mo. 1965).
202. Id. at 664.
203. Miranda Fuel Co., Inc., 140 N.L.R.B. 181 (1962); enforcement denied,

326 F.2d 172 (2d Cir. 1963).
204. 386 U.S. at 190.
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ceed rather than the merits of the underlying grievance. On the pre-
emption issue the Court held, with three justices disagreeing, that a
judicial remedy for breach of the union's duty was available even on
the assumption that the breach was also an unfair labor practice reme-
diable before the Labor Board. 05 On the third question it decided
that if a union breach of duty was shown, a court could (although it
need not) proceed to try the merits of the grievance and to award
damages. If the grievance was found meritorious, however, the un-
ion was to be held responsible only for the increase in the employee's
damage caused by its refusal to process the claim; the portion of the
loss attributable to the employer's breach of contract was to remain
solely the responsibility of the employer.200 It followed, in answer
to the final question, that the Missouri court would have to be reversed.
It had looked only at the merits of the grievance, not the basis for the
union's refusal to process the grievance further, and it had imposed on
the union responsibility for all the loss Owens incurred as a result of the
employer's breach of contract.20'

As to the employer, the Court said that the exhaustion rule ex-
pressed in Maddox barred the plaintiff from recovering on his breach
of contract claim, even though the plaintiff had attempted to use the
grievance procedure, unless he could first show that the union's failure
to press the grievance was in violation of its duty of fair representa-
tion. 08 If such a showing were made, however, the plaintiff could
recover directly from the employer the damage attributable to the
employer's breach of contract.20 9

Mr. Justice Fortas, and two others, concurred in the reversal but
on the ground that the union's duty of fair representation was enforce-
able only through the Board's procedures and these were exclusive.210

They deplored the Court's discussion of the remedies available against
the employer, since, in their view, that subject was entirely unrelated
to the appropriate remedy for a union breach of the duty of fair rep-
resentation.211  The questions were separable because any plaintiff
would satisfy the Maddox requirement by attempting to use the griev-
ance procedure; if the union controlling the procedure refused to pro-
ceed, he would be entitled to bring suit against the employer for breach
of contract. Thus the question whether the union had breached its
duty of fair representation would be irrelevant in such a suit.

205. Id. at 178-83.
206. Id. at 195-98.
207. Id. at 188-95.
208. Id. at 183-87.
209. Id. at 197.
210. Id. at 198-99 (Fortas, J., concurring in the result).
211. Id. at 199-203 (Fortas, J., concurring in the result).
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Mr. Justice Black alone disssented. He had opposed the exhaus-
tion principle imposed by Maddox. But even conceding that princi-
ple, he argued in dissent, the Court's present holding meant that a
plaintiff who had been injured by an employer's breach of contract
and who did all that was in his power to invoke the contractual pro-
cedures was to be denied relief against anyone because the union's
failure to process his valid claim was not in bad faith.212

If one accepts Mr. Justice Black's premise-that an employee's
claim that an employer has breached a collective agreement is a claim
"for breach of contract"214 -his argument seems irrefutable: there
must be some forum in which the employee can obtain an adjudication
as to the merits of his claim. It may be that the employee is required
to attempt to obtain that adjudication in the arbitration procedure pro-
vided in the contract. But if the union controls access to that procedure
and refuses to proceed, then the exhaustion requirement is more than
satisfied and the employee should have a right to have the claim heard
judicially, and to recover if it is meritorious. The same premise would
equally support Mr. Justice Forta's thesis. Whatever one's views on
the preemption question, the proposition that the employee's claim
against the union for breach of the duty of fair representation is entirely
separable from his claim to relief against the employer appears sound
if the latter is based on a contract of employment.

Although it did not put the issue precisely in these terms, the
Court's rejection of the Fortas and Black views is supportable only by
rejection of the contractual premise which underlies them. Such re-
jection was consistent with the Court's decisions in suits involving con-
troversies between unions and employers. In those cases the Court
had adopted a noncontractual view of the nature of the relationships
created by a collective agreement, a view which applied identically
whether the agreement was one containing a grievance arbitration sys-
tem voluntarily adopted, or one under the Railway Labor Act with its
procedure imposed by statute. The Court had said that the collective
agreement was a "generalized code"2 4 which calls into being a "new
common law.1215 The adjudicatory mechanism provided by the agree-
ment was "the means of solving the unforeseeable by molding a sys-
tem of private law."21 6  The grievance procedure was described as

212. Id. at 203-10 (Black, J., dissenting).
213. Republic Steel Corp. v. Maddox, 379 U.S. 650, 659 (1965) (Black, J., dis-

senting).
214. United Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S. 574, 578 (1960).
215. Id. at 579.
216. Id. at 581.
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"a part of the continuous collective bargaining process. ' '217  Arbi-
tration, the end point of the process, was not simply a method of adju-
dicating a contract claim but "a vehicle by which meaning and con-
tent are given to the collective bargaining agreement."21  Collec-
tive agreements were to be interpreted by those "peculiarly familiar
with the thorny problems and the whole range of grievances that con-
stantly exist,"219 both in the railroad and the industrial worlds.

Given this view of the nature of the agreement and the essen-
tially governmental function performed by the grievance and arbitra-
tion procedures, the exhaustion requirement is not simply a require-
ment that the procedures provided for by contract be resorted to be-
fore enforcement of that contract can be had in court.2 20  Nor, it
would follow, would a showing that the individual had attempted to
exhaust those procedures and had been turned down by the union be
sufficient to permit assertion of a contractual claim against the em-
ployer. To the contrary, the judicial inquiry in such a case must be
directed not to the contractual correctness of the union decision-
because decisions made in the process are not to be judged by "old
common law rules for the interpretation of private employment con-
tracts"221-but by showing that the individual had been denied fair ac-
cess to the governmental process or fair treatment within it.22 2  In the
absence of such a showing, the disposition of a grievance, either by de-
cision of the arbitrator or Board or by settlement or withdrawal by the
union, is final without regard to the result which might have been reached
in a suit for breach of contract.

Vaca's holding that an employee had no right to an adjudication
of a grievance in the absence of any showing that the union's refusal
to process it was illegitimate was thus the logical extension of the gov-
ernmental view of the collective agreement which had been expressed
in the earlier union-employer suits. There remained, however, the

217. Id. at 581. See also Wiley & Sons v. Livingston, 376 U.S. 543, 549-50
(1964).

218. 363 U.S. at 581.
219. Gunther v. San Diego & A.E. Ry., 382 U.S. 257, 261 (1965).
220. As the Court later explicitly recognized with respect to the Railway Labor

Act in Andrews v. Louisville & N.R.R., 406 U.S. 320, 325 (1972): "It is clear ...
that at least in some situations the Act makes the federal administrative remedy ex-
clusive, rather than merely requiring exhaustion of remedies in one forum before re-
sorting to another."

221. Gunther v. San Diego & A.E. Ry., 382 U.S. 257, 261 (1965).
222. The contrary view would use this test for determining the validity of a claim

against the union for breach of the duty of fair representation, but separate that claim
entirely from the question of employer liability, or even from the question of whether
the individual's grievance was a meritorious one under the agreement. The Fourth
Circuit seems to have done just that in Griffin v. United Automobile Workers, 469
F.2d 181 (1972).
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problem of how to handle a case in which the necessary showing
of improper denial of access to the adjudication machinery had been
made. One solution was to assume that no difficulty existed; that is,
that there is no problem of interpretation or application of the gov-
erning code, which is properly the province of the autonomous ma-
chinery, if the employee shows that the union has wrongly refused to
invoke the provisions of the agreement. That was the Conley228

method. It was possible for the Court to avoid facing this problem in
cases like Conley (and later Glover224) because those cases came to
it on pleadings asserting that the only reason the plaintiffs had not re-
ceived their due under the agreement was that the union simply did
not present their claims. But when Vaca came to the Court, this my-
opic vision was no longer acceptable: the case had been tried and it
seemed clear that there was, indeed, an additional issue-whether the
right the plaintiff claimed was properly his under the collective agree-
ment.

The solution adopted in Vaca, inconsistently with the necessary
premise of the Court's disagreement with the dissenting and concurring
Justices, was to retreat to the notions of Moore and Burley, and to
treat the collective agreement as indeed creating an employment con-
tract upon which an employee could bring suit-but to condition
his right to do so on a showing that the self-governmental processes
for settling the dispute had failed as a result of a union breach of the
duty of fair representation. The employer thus became, because of
the union's breach of duty, subject to judicial adjudication of the em-
ployee's claim of breach of contract-an adjudication presumably
under "old common law rules for the interpretation of employment
contracts" 22 15 and subject to the statute of limitations governing such
contracts.226  Damages were to be recoverable as in any other breach
of contract case, with only the modification made necessary by the fact
that the union was also responsible in damages for breach of its duty
in not fully prosecuting the employee's contract claim: they were to
be allocated as between union and employer in accordance with the
contribution each made to the employee's loss. This was essentially
the result reached in Vaca, and faithfully implemented in Figueroa.

There is, of course, a third solution: the Court could fully ac-
cept the implications of the cases involving union-employer con-
troversies, and entirely abandon the notion that a collective agreement
constitutes a contract judicially enforceable between employee and em-

223. Conley v. Gibson, 355 U.S. 41 (1957).
224. Glover v. St. Louis-S.F. Ry., 393 U.S. 324 (1969). See text accompanying

notes 227-31 infra.
225. Gunther v. San Diego & AE. Ry., 382 U.S. 257, 261 (1965).
226. Moore v. Illinois Cent. R.R., 312 U.S. 630, 632-33 (1941).
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ployer. It will be urged in part II, below, that this is the solution that
most faithfully accords with the intention of the parties and the
values the Court should seek to preserve. First, however, the pic-
ture of the present law should be completed by sketching out the de-
velopments since Vaca and by looking briefly at the other side of the
picture: the employer's suit against either the union or the employees.

5. Conformity: Post-Vaca Developments.

Vaca arose in an industry governed by the National Labor Re-
lations Act. Any doubt that its principles would be held applicable
to cases arising under the Railway Labor Act was dispelled by the
three post-Vaca cases which brought the doctrines under the two Acts
into substantial conformity. The first was Glover v. St. Louis--San
Francisco Railway.227  The employees in that case claimed that the
railroad and the union had agreed sub rosa to deprive them of their
seniority rights under a collective agreement. The plaintiffs sued both
the railroad and the union, asking for damages and for injunctive re-
lief requiring the railroad to comply with the seniority provisions of
the collective agreement. The Court held the suit could be brought,
thus combining the Conley holding that the union could be sued by the
employees with the Central Airlines holding that the employer could
be sued by the union. To the objection that the meaning of the
collective bargaining agreement should be decided by the Adjustment
Board and that, unlike the situation presented in Vaca, the employees
could appeal to that tribunal individually without union concurrence,
the Court responded that the dispute here was "in essence" between
the plaintiffs and their union.228 Resort to the Adjustment Board,
which was established to deal with controversies between unions and
carriers and which was, in large part, chosen by the defendants, was
therefore unnecessary. To the objection that the plaintiffs had not
even attempted to use the grievance procedure anterior to the Adjust-
ment Board the Court responded that they had met the Maddox re-
quirement by complaining orally to company and union officials and
that the futile formality of filing grievances was unnecessary.22 9

227. 393 U.S. 324 (1969).
228. Id. at 329.
229. Id. at 330-31. The "futility" exception, if accepted literally in the terms

put by the Court would, in effect, overrule Vaca, since futility is shown a fortiori
where the employee in fact files a grievance and the union refuses to process it.
Mr. Justice Black, who wrote Glover, had urged precisely this result in dissent in
Vaca, but it seems clear that the remaining members of the Court had no intention of
now concurring in that view. A more reasonable reading of the somewhat disjointed
opinion of the Court would seem to be that a plaintiff satisfies the Maddox require-
ment that he attempt to use the grievance procedure if he orally seeks the union's
assistance and is told that it would be futile to file a grievance. So read, Glover
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As Mr. Justice Harlan's concurrence emphasized, the employer in
Glover could be joined as a defendant only because it was alleged that
the wrong to the plaintiffs occurred as a result of an understanding be-
tween the union and the employer that was in breach of the union's
duty of fair representation. 230  The next case, Czosek v. O'Mara, 281

contained no such allegation. The claim there was that the railroad
had misapplied the seniority provisions of the agreement and that the
union, in breach of its duty of fair representation, had failed to pro-
test that action. The facts alleged in Czosek, in short, precisely paral-
leled those in Vaca. Both the carrier and the union were sued in
federal court in the absence of diversity. The Second Circuit, one
month after Glover, held that the claim against the union was main-
tainable but that, in the absence of an allegation that the Railroad had
actively participated in the union's breach of duty, the claim against
it must be dismissed because it was essentially a claim for violation of
the collective agreement of the kind which "under federal law" must be
submitted to the Adjustment Board.232

The union obtained review in the Supreme Court. The Court,
again speaking through Mr. Justice White, had no difficulty affirm-
ing the Court of Appeals' holding that the plaintiffs had a right to
bring suit against the union for breach of the duty of fair representa-
tion. The only issue of substance in the case appeared to be whether
the dismissal of the employer was proper. The plaintiffs, however, had
not sought review, and therefore the Court said it would not decide
whether "under federal law, which governs in cases like these, the em-
ployer may always be sued with the union when a single series of
events gives rise to claims against the employer for breach of con-
tract and against the union for breach of the duty of fair representa-
tion. .. 233

The Court did, however, touch on the issue. The union chal-
lenged the dismissal of the railroad on the ground that, with the rail-
road out of the suit, the union might be forced to pay damages for the
employer's breach of contract. Those fears, the Court said, were
groundless. Vaca specified that the union in a suit for breach of the
duty of fair representation could be held only for the damages that
flowed from its own conduct.1 4  If the employer had breached the

constitutes only minor embroidery on the Maddox theme and leaves intact the second
hurdle, imposed by Vaca, that the union's failure to proceed be in breach of its duty
of fair representation.

230. Id. at 331 (Harlan, J., concurring).
231. 397 U.S. 25 (1970).
232. O'Mara v. Erie Lackawana R.R., 407 F.2d 674 (2d Cir. 1969).
233. 397 U.S. at 29-30.
234. 386 U.S. at 197-98.
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agreement and the union had independently, but discriminatorily, re-
fused to process grievances against this breach, the union would there-
fore not be responsible for damages for the loss of employment caused
by the employer's independent action; damages would be recoverable
against the union only "to the extent that its refusal to handle the griev-
ances added to the difficulty and expense of collecting from the em-
ployer.3

235

But if the employer could not be joined in the law suit absent a
showing that it had participated in the union's breach of its duty of
fair representation (the Court of Appeals holding the Court refused
to either accept or reject) how was the collecting to be accomplished?
More importantly, how was it to be determined whether the employer
had in fact violated the agreement so that there would be some "col-
lecting" to do? Must this decision be made by the Adjustment
Board as the Court of Appeals had held? If so, was the court to de-
lay the trial of the action against the union until the Adjustment
Board decided whether the plaintiffs could collect on their individual
grievances? What if the Adjustment Board decided that the employer
had not violated the agreement? Could the plaintiffs collect from the
union because of the "difficulty and expense" of not collecting from
the employer on a meritless claim? If, contrariwise, the Adjustment
Board found for the plaintiffs and awarded them back pay (as it pre-
sumably would if it sustained their contractual position) what was
then to be recoverable against the union in the lawsuit, attorney's fees
and court costs for having brought a lawsuit that decided nothing?

Alternatively, perhaps, in the light of Vaca the Court meant that
the plaintiffs need not repair to the Adjustment Board at all, but should
proceed to an adjudication of the contract question in the suit against
the union, even with the employer absent. But what then? If they
lost on the contract obviously there would be no "collecting" to be
done. Even if they succeeded in persuading the court that the ab-
sent employer had acted wrongfully, they could not, the Court expli-
citly said, collect damages for that wrong from the union; having
proven that the employer violated the agreement they could re-
cover from the union only the costs which they had incurred in not re-
covering from it.23 6

None of these alternatives, all of which assume that the employer
could not be sued for breach of contract, make sense. The appropri-
ate conclusion to draw, it seems to me, is that the Court was prepared
to hold, and indeed implicitly assumed, that the Second Circuit was

235. Czosek v. O'Mara, 397 U.S. 25, 29 (1970).
236. Id.
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in error: when the failure to use the Adjustment Board procedure
was due to the union's breach of its duty of fair representation, the
employer became judicially accountable for the employees' claim that
it breached the agreement and could be joined as a defendant in the
lawsuit, or could even be sued alone, just as if there were a section 301
in the Railway Labor Act. This conclusion is fortified by the Court's
reliance on Vaca for the limitation on the union's liability and, as well,
by the strong language in Vaca, dealing with the preemption ques-
tion, against any system of remedies that would require plaintiffs to
seek separate remedies in different forums against the union and the
employer.

237

If that holding is assumed, the only remaining discrepancy was
Moore: except for it, the the rules governing employee suits under
the Railway Labor Act and section 301 were now interchangeable. To-
tal conformity was achieved in May of 1972 when the court, in An-
drews v. Louisville & Nashville Railroad'8 decided that the case for
insisting on resort to the remedies provided by statute under the Rail-
way Labor Act was even stronger than that for insisting, under sec-
tion 301, that resort be had to arbitration procedures voluntarily
contracted for. This was not, the Court now said, merely a require-
ment that remedies be exhausted in one forum before resorting to
another. To the contrary, the jurisdiction of the Adjustment Board
over disputes arising out of a railroad's collective bargaining agree-
ment was exclusive. At long last, Moore, the case with which the de-
velopment began, was dead: the Court specifically overruled it. 8 Al-
though the case has not arisen, presumably Figueroa, our exem-
plar of the problems presented in industries subject to the National La-
bor Relations Act, could today be replicated under the Railway Labor
Act.

237. Vaca v. Sipes, 386 U.S. 171, 183-87 (1967).
238. 406 U.S. 320 (1972).
239. Id. at 326. Mr. Justice Douglas alone dissented. In the Douglas view, the

employee's claim for damages for wrongful discharge was not based on the collective
agreement at all but rested on the Georgia law of employment, law which he con-
ceded in a footnote amounted to "a set of common law axioms of construction to fill
in the ambiguities in employment contracts and employment relationships." Id. at 327
n.2. It is doubtful that Georgia, or any other state, requires just cause for discharge of
an employee apart from contract. See Blades, Employment at Will vs. Individual Free-
dom: On Limiting the Abusive Exercise of Employer Power, 67 COLUM. L. REv. 1404,
1416 (1967). The cases cited by the Justice, indeed, all involved individual contracts
of employment. If the dissent is therefore read as arguing for the enforceability of
restrictions on discharge to be implied by states into individual contracts of employment
wholly apart from the provisions on the subject in the collective agreements governing
the employment, it contradicts not only J.I. Case Co. v. NLRB, 321 U.S. 332 (1944)
but also Mr. Justice Douglas' previously expressed views in the Steelworker's trilogy,
two cases of which in fact involved discharges.
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6. Employer Suits.

The description so far has concerned itself with only one side
of the question: the remedies available to unions and employees
against employers. There is, of course, another side: the employer
suit. It is commonly said that the only value of a labor agreement
to an employer is the union's commitment not to strike during its
term.240 Whether this be wholly true or not-and I will argue in Part
H that it is only partially true-some insight into the Supreme Court's
conception of the collective agreement could, one would expect, be
obtained by examining the course of its decisions in enforcing that
commitment.

There is, however, little there. As to the railroads governed by
the older statute, the Railway Labor Act,2 41 the reason is simple: there
is, at least on the railroads, typically no contractual commitment not
to strike.242  The agreements usually contain just the agreed upon
procedures for processing claims of violation of the rules. The 1934
amendments to the Act established the Adjustment Board as the
last step, available to either party, for a dispute not settled by those
procedures, but said nothing about strikes over such disputes. The

240. 'The chief advantage which an employer can reasonably expect from a
collective labor agreement is assurance of uninterrupted operation during the
term of the agreement. Without some effective method of assuring freedom
from economic warfare for the term of an agreement, there is little reason
why an employer would desire to sign such a contract."

S. REP. No. 105, 80th Cong., 1st Sess. 16 (1947).
"All of the provisions of the contract, save one, are promises by the employer.

The sole commitment which the Union makes is that it will not strike." Report of
Special Atkinson-Sinclair Committee, Management Members, A.B.A. SECTON OF LABoR
RELATIONS LAW, 1963 PROCEEDiNGS 228 (1963) (emphasis in original).

241. 44 Stat. 577, as amended 48 Stat. 1185, 45 U.S.C. § 151 et seq. (1970).
242. Nor is there, indeed, even the concept of a collective agreement for a fixed

term. Section 6 of the Act [45 U.S.C. § 156] prescribes the procedure for "changing
rates of pay, rules and working conditions" and, unlike the later provisions of Section
8(d) of the National Labor Relations Act, 29 U.S.C. § 158(d), contains no require-
ment limiting the timing of proposals for such changes. The procedure, once a pro-
posal is made by filing a section 6 notice, is "formalized, complex and excessively
lengthy." [Explanatory statement accompanying S. 560, 92d Cong., 1st Sess., 117
Cong. Rec. 1544 (Feb. 3, 1971)]. Instead of the negotiation of a complete
agreement which is then settled for a specific period of time, individual issues can
separately be made the subject of section 6 notices. If agreement is then reached
on the particular issue or issues, it may be, and often is, coupled with a "mora-
torium" pursuant to which the issues settled may not be subject to section 6 notices for
a specified period. A "moratorium" on the filing of a section 6 notice achieves the
same stabilizing effect on the particular issues covered as an agreement for a term but
without the notion of a total contract expiration so common in industries subject to
the NLRA. The "Emergency Public Interest Protection Act" proposed by President
Nixon in 1970 and again in 1971 would revise section 6 so as to require termination
dates and restrict renegotiation to such dates as presently is done by Section 8(d) of
the NLRA. See Il.R. 16226, 91st Cong., 2d Sess. (1970); S. 560, 92 Cong. 1st Sess.
(1971).
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principal focus of disagreement, therefore, has not been over the nature
of any contractual no-strike commitment by the union, for there is
none, but on the question of whether the statutory procedures implied
a duty not to strike and the availability of an injunctive remedy to
enforce that duty in the light of Norris-LaGuardia.2 43

In 1957 (during the same Term in which the Court in Lincoln
Mills decided that grievance arbitration was federally enforceable under
section 301) the Court, in Brotherhood of Railroad Trainmen v. Chi-
cago River & Indiana Railroad,244 held that the creation of the Ad-
justment Board in 1934 constituted an implied statutory prohibition
of the strike as an alternative to resort to the Board as a method of
settling a grievance which had been unsuccessfully prosecuted through
the procedures established in the agreement. 245  It also held that the
prohibition against strike injunctions in the earlier statute, Norris-La-
Guardia, must be accomodated to the later.

Chicago River was eventually extended to strikes to enforce
Adjustment Board awards.2 46  Extension backward to strikes over
grievances not yet before the Board was more difficult. The statutory
duty being enforced was derived from the establishment of the Adjust-
meant Board as the last step after exhaustion of the procedures estab-
lished by agreements which did not forbid strikes. At least in 1957,

243. 29 U.S.C. §§ 101-15 (1970).
244. 353 U.S. 30 (1957).
245. The Court thus treated as compulsory the procedures which it had described

in Moore as voluntary. The contrast was promptly noted by Judge Brown for the Fifth
Circuit in Cook v. Missouri Pac. R.R., 263 F.2d 954, cert. denied, 361 U.S. 866 (1959).
This was a Moore type suit for wrongful discharge in which the defendant railroad,
grasping the opportunity offered by the NRAB procedures, took the dispute there and
obtained an award sustaining the discharge while the employee's suit was pending in the
District Court. The District Court held that the award (which did not involve the pay-
ment of money since the employee lost) was "final and binding" under the Act and dis-
missed the suit. On appeal, the railroad contended that Chicago River made the pro-
cedures of the Board "compulsory" and thus, at least where the Board decided the matter
first, precluded the judicial remedy. It lost. After describing the conflict between the
employee's right to sue given by Moore, and the railroad's right to have disputes re-
solved by the Adjustment Board declared by Chicago River, as an "impossible im-
passe" which should not be resolved by chronological priority, the court held, in Ac-
cordance with Moore, that if the employee elected to sue for damages rather than seek
reinstatement no action by the railroad or the Adjustment Board could preclude a
judicial determination.

246. Brotherhood of Engineers v. Louisville & N.R.R., 373 U.S. 33 (1963).
This extension, it should be noted, really concerned the exclusivity of the judicial pro-
cedures to enforce Adjustment Board awards rather than the exclusivity of the Board's
procedures, and it drew a dissent based on the non-finality of decisions of the Board
upholding claims involving the payment of money, a problem which was later resolved
in Gunther v. San Diego & A.E. Ry., 382 U.S. 257 (1965). The opinion in Louisville
& Nashville unlike Chicago River did draw upon the earlier decisions (Slocum, Day
and Price) in which the Adjustment Board procedures were held to be the exclusive
method of dealing with employee grievances. Moore, however, was ignored.
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the Court was only prepared to find an implied statutory duty not
to strike if the dispute was before the Board. Hence, simultaneously
with Chicago River, it vacated per curiam a state court injunction
against a strike over a dispute not yet submitted to the Adjustment
Board, "without prejudice" to that court's right to reinstate the order
if either party should thereafter submit the case to the Board.247

That decision has not yet been overruled by the Court. But the
lower federal courts, understandably perplexed by a state of the
law which forbids a union to strike after it has processed a grievance
to the Adjustment Board but appears to permit it to do so if it refrains
from processing the grievance through the necessary preliminary steps,
have simply applied Chicago River in the latter situation on the theory
that it is necessary to do so to protect the ultimate jurisdiction of
the Board.248

Chicago River's postulate that the establishment of a terminal
procedure for the resolution of grievances implied a prohibition
against strikes as an alternative was paralleled under section 301 three
years later, although as a matter of contract rather than statutory in-
terpretation. In Teamsters Local 174 v. Lucas Flour Co.,240 the col-
lective agreement provided for arbitration of grievances and prohibited
strikes during arbitration, but contained no explicit provision banning
strikes as an alternative method of resolving disputes. The Court in-
terpreted the agreement to arbitrate as implying an obligation not to
strike, and held that damages could be recovered if that duty were
breached.

For a time it appeared that, although the substantive obligations
not to strike under the two acts were the same, at least where there
was an agreement to arbitrate, the remedies-injunction to enforce the
Railway Labor Act and damages for breach of contract under sec-
tion 301-would remain different and mutually exclusive. In Sin-
clair Refining Co. v. Atkinson,250 decided during the same term as
Lucas Flour, the Court held that Norris-LaGuardia barred an injunc-
tion against a strike in a section 301 action. The Court distinguished
Chicago River as the implementation of a statutory obligation. Eight
years later, however, in Boys Market, Inc. v. Retail Clerks Local 770,251

as a result of a change in the membership of the Court and in the mind
of Mr. Justice Stewart, the Court reversed itself and made injunctions

247. Manion v. Kansas City Terminal Ry., 353 U.S. 927 (1957).
248. See, e.g., Louisville & N.R.R. v. Brown, 252 F.2d 149 (5th Cir. 1958),

cert. denied, 356 U.S. 949 (1958); Railroad Carmen Local 429 v. Chicago & N.W.
Ry., 354 F.2d 786 (8th Cir. 1965); Itasca Lodge 2029 v. Railway Express Agency,
391 F.2d 657 (8th Cir. 1968).

249. 369 U.S. 95 (1962).
250. 370 U.S. 195 (1962).
251. 398 U.S. 235 (1970).
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against a strike over an arbitrable grievance also available under sec-
tion 301.252

More pertinent to the present inquiry than the availability of
an injunction, which is essentially a Norris-LaGuardia question, are
the questions as to the nature of the damage remedy which were also
at issue in the Sinclair litigation. Sinclair had sued in three counts,
only the third of which sought an injunction. The first count sought
damages against the union under section 301. The second count,
in which jurisdiction was based on diversity of citizenship, sought
damages against 24 individual employees who were also committee-
men in the local union. Each of them, it was alleged, had both
breached his contractual obligation not to strike and also committed
the tort of inducing the other employees to participate in a breach of
contract.

The issues thus presented were disposed of by the Supreme Court,
separately from the issue of the availability of an injunction, in Atkin-
son v. Sinclair Refining Co" s On the first count, the union defended
on the ground that the claim seeking damages against the union
should have been referred to arbitration. The Court, speaking for the
first time through Mr. Justice White, disagreed and held that the em-
ployer claim for damages was not arbitrable because the language in
the agreement specifically stated that the arbitration board should
consider "only individual or local employee or local committee griev-
ances."2 54  On the same day, however, it came to the opposite conclu-
sion in Drake Bakeries, Inc. v. Local 50, Bakery Workers,2" where
the arbitration provision covered not only all "complaints, disputes
or grievances' '2 6 involving questions of interpretation of the agree-
ment but also "any act or conduct or relation between the parties."' 1 '

252. The result in Boys Market was in a very real sense a consequence of Lincoln
Mills and the trilogy. Lincoln Mills, in which the court had found power to issue an
injunctive order directing arbitration, required that Norris-LaGuardia be hurdled-al-
though the hurdle of section 7 there involved was tiny compared to the flat pro-
hibition of injunctions against peaceful strikes contained in section 4. More important-
ly, Lincoln Mills and the trilogy were premised on the notion that grievance arbitra-
tion, unlike commercial arbitration, was a substitute for the strike weapon rather than
an alternate form of litigation. Because of the strong policy in favor of this substi-
tution which the court found to exist, and the central role played by arbitration in ef-
fectuating national labor policy, the Court had said in Warrior & Gulf that doubts as to
arbitrability should be resolved in favor of coverage. 363 U.S. 574, 583. That same
policy, it seemed to Mr. Justice Brennan, dissenting in Sinclair and writing for the
majority in Boys Market, required that the quid pro quo for the agreement to arbitrate,
the no-strike clause, also be specifically enforceable.

253. 370 U.S. 238 (1962).
259. Id. at 243.
255. 370 U.S. 254 (1962).
256. Id. at 257.
257. Id.
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The Court expressly disavowed any resolution of the sharp dif-
ferences in the various circuits as to whether an employer's claim under
the no-strike clause should be regarded as a grievance under a contract
providing for the arbitration of all grievances,2 " and the opinion left
open the question whether the presumption of arbitrability which the
Court, in the Steelworkers' trilogy, had applied to employee grievances
would also be applied to employer claims of damage for violation of
the no-strike clause. If the principle underlying the Steelworkers'
trilogy is "the importance of arbitration as an instrument of federal
policy,"1259 it would seem that, as a number of the circuits have held,2""
the same principles that govern the resolution of the arbitrability ques-
tion for union claims would also apply to employer claims. But, for
some unarticulated reason, the Court was not prepared to go quite that
far. 201

The same kind of uneasy difficulty was evidenced in the Atkin-
son opinion's disposition of the state claim for damages against the
individual employees in count II. The Court noted that the damages
there alleged were the same as those which were alleged in the claim
against the union in count I. Furthermore, count II alleged that the in-
dividual defendants had, in breaching and inducing others to breach
the collective bargaining agreement, acted as officers and agents of
the union. It followed, the Court said, that the only wrong charged
in the complaint was the union's breach of contract and that the in-
dividuals were being sued only for their actions as agents of the union.
This brought into play section 301(b) of the Act, which permits a
judgment against a union to be collected only from the union, not
from its members. The policy there expressed, the Court said, would

258. The conflicting cases were reviewed in Yale & Towne Mfg. Co. v. Local
1717, IAM, 299 F.2d 882 (3d Cir. 1962) in which the presumption of arbitrability set
forth in the trilogy was applied to an employer claim for damages.

259. Boys Market, Inc. v. Retail Clerks Local 770, 398 U.S. 235, 243 (1970).
260. Johnson Builders, Inc. v. Carpenters Local 1095, 422 F.2d 137 (10th Cir.

1970); Erie Basin Terminal Warehouse Co. v. Int. Longshoremen's Ass'n., 404 F.2d
613 (2nd Cir. 1968), a!f'g 292 F. Supp. 688 (S.D.N.Y. 1968); Howard Electric Co.
v. Electrical Workers Local 570, 423 F.2d 164 (9th Cir. 1970); cf. Stillpas Transit Co.
v. Ohio Conference of Teamsters, 382 F.2d 940 (6th Cir. 1967). Where the agreement
unambiguously permits only employee grievances, arbitration of an employer claim for
damages is not required, notwithstanding the presumption. G.T. Schjelclahl Co. v.
Machinists Local 1680, 393 F.2d 502 (1st Cir. 1968); Boeing Co. v. UAW, 370 F.2d
969 (3d Cir. 1967); Old Dutch Farms, Inc. v. Teamsters Local 584, 359 F.2d 598
(2d Cir. 1966), cert. denied, 385 U.S. 832 (1966).

261. The Court did quote language from Lincoln Mills and American Manufac-
turing as to the desireability of enforcing arbitration under collective agreements.
Drake Bakeries, Inc. v. Local 50, Bakery Workers, 370 U.S. 254, 263 (1962). It did
not quote or rely on the language in Warrior & Gulf requiring that doubts be resolved
in favor of arbitration. Only Mr. Justice Harlan, in dissent, squarely faced the issue.
He concluded that the reasons underlying Warrior & Gulf were simply inapplicable to
an employer's claim for damages. Id. at 267-68.
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be circumvented if the individual employees could be held responsi-
ble for actions they took as agents of the union.2"2

The Court expressly did not decide, however, whether individual
employees could be held for damages if their action in striking and
inducing others to strike was individual and unauthorized. This
open question was stated, without explanation, to be one of federal
law. In the case before it the company's claim against the individuals,
as the Court read the complaint, was solely for union breach of con-
tract. It plainly followed that it was governed by section 301 and
federal law. But that conclusion was certainly not self-evident when
the claim was not so stated. Yet, without saying why, the Court speci-
fied that the open question whether individual employees could be
held liable for unauthorized individual action was a question whether
a claim against them would be "a proper section 301 (a) claim."'2 a3

The result in Atkinson seems somehow right. But the reason-
ing won't wash. True enough, if the employees who directed and
led the strike were acting on behalf of the union, they made the union
responsible for breach of the union's contract. But in suits by em-
ployees the Court had seemed to treat the collective agreement as also
embodying a contract between the individual employees and the em-
ployer. If the no-strike clause is intended to apply to individuals (as
clearly it is), then the employees would seem, under conventional con-
tract principles, to be jointly liable with the union. Even if the em-
ployees are third-party beneficiaries, rather than promisors, there still
remained the claim of tort liability on the theory of Lumley v. Gye.204

This could hardly be characterized summarily as a "section 301(a)
claim," in the situation the Court left open: unauthorized individual
action for which no union contractual responsibility was alleged.

Indeed it was not on a contract but on a tort theory that liability
for damages has been found in the comparable situation under the
Railway Labor Act. Today the Court could draw on the reasoning
of Lucas Flour 05 and Central Airlines"' to construct both an implied
contractual commitment not to strike and a basis in federal law for

262. The Court drew on its earlier encounter with section 301(b) in Lewis v.
Benedict Coal Corp., 361 U.S. 459 (1960), in which it held that, in light of that sec-
tion's intended purpose of insulating employees from damage claims against a union, an
employer could not set off such a claim for breach of the no-strike clause against a
claim by the jointly administered welfare fund for royalties due under the collective
agreement. Benedict constitutes an admirable introduction to the thesis that a collec-
tive agreement is not to be treated uncritically as a third-party beneficiary contract.

263. 370 U.S. at 249 n.7.
264. 118 Eng. Rep. 749 (Q.B. 1853).
265. 369 U.S. 95 (1962).
266. International Ass'n. of Machinists v. Central Airlines, Inc., 372 U.S. 682

(1963).
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enforcing that commitment. The easier path immediately after Chi-
cago River, however, seemed to be to create a liability in tort for
breach of the implied statutory prohibition against grievance strikes.
This was, indeed, attempted in 1958 in the Fifth Circuit, in Louis-
ville & Nashville Railroad v. Brown.267 That court, however, refused
to draw the inference, holding that implication of a statutory action
for damages would require more explicit language from Congress. It
did, however, permit tort claims against individual employees who
had engaged in an unauthorized grievance strike to be tried on two
state law theories: inducement of breach of contract and conspiracy
to prevent the employer from carrying on its lawful business.

The Supreme Court has never explicitly passed on the damage is-
sue under the Railway Labor Act. The only such case in that Court
was Denver & Rio Grande Western Railroad v. Brotherhood of Rail-
road Trainmen,26 in which it reinstated a damage judgment against
a union which had called a strike to enforce an award of the Adjust-
ment Board in the belief, perhaps justified at the time the strike
was called,26 9 that a strike for that purpose was permitted under the
Act. The District Court had read the Fifth Circuit's decision in
Louisville & Nashville as permitting damages to be recovered against a
union and its officials for any unlawful strike and entered judgment
against the union.2 7

0  Counsel seemed to have assumed the correctness
of the conclusion and appealed only on venue grounds. The Court of
Appeals sustained the appeal and was, in turn, reversed by the Su-
preme Court.27' There was absolutely no discussion either in the
Court of Appeals or the Supreme Court as to the theory upon which
liability was predicated.

If we assume Supreme Court concurrence in the judgment in Den-

267. 252 F.2d 149 (5th Cir. 1958).
268. 387 U.S. 556 (1967).
269. The grievance involved a claim for penalties for improper scheduling. It arose

in March, 1952, and was finally decided by the Adjustment Board in favor of the em-
ployees in 1960. The union struck in May of that year to enforce compliance with the
back pay provisions of the award. The Supreme Court did not hold until April of 1963
that a strike to enforce an award of the Adjustment Board came within the ambit of
the Chicago River ruling. Brotherhood of Engineers v. Louisville & N.R.R., 373 U.S. 33
(1963).

270. The ruling as to liability came in the course of a decision dismissing without
prejudice the road's claim for damages as a counterclaim to the union's suit to enforce
the Adjustment Board award. Brotherhood of Railroad Trainmen v. Denver &
R.G.W.R.R., 31 F.R.D. 297 (D. Col. 1962). The union eventually lost its suit. 338
F.2d 407 (10th Cir. 1964), cert. denied, 380 U.S. 972 (1965). The dismissed counter-
claim was then re-filed as an independent suit. The final district court decision, Denver
& R.G.W.R.R. v. Brotherhood of Railroad Trainmen, 58 L.R.R.M. 2568 (D. Colo. 1965)
does not discuss the theory on which liability was predicated.

271. Denver & R.G.W.R.R. v. Brotherhood of Railroad Trainmen, 367 F.2d 137
(10th Cir. 1966), rev'd, 387 U.S 556 (1967),
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ver & Rio Grande Western, the result is that there today appears to be
complete uniformity under the two statutes with regard to the relief,
both injunctive and monetary, available to an employer against a un-
ion for engaging in a strike over a grievance subject either to statutory
(in the case of the Railway Labor Act) or contractual (under the
National Labor Relations Act) adjudicative machinery. With respect
to employee liability, however, the situation under both statutes is
uncertain. Employees who are union officials clearly may be enjoined
under Chicago River and Boys Market. Equally clearly under Atkin-
son they may not, because of section 301(b), be held responsible in
damages either on a contract or a tort theory. Whether the same
result will be reached under the Railway Labor Act in the absence
of a similar provision remains unclear. And the damage liability of
employees for individual unauthorized strike action appears to be a
completely open question under both statutes.

Part II

A.

The historical development sketched out in Part I constitutes, by
any standard, a remarkable exercise in judicial creativity. Starting
with only a bare grant of federal jurisdiction over suits for breach of
agreements between unions and employers in the case of section 301,
and without even statutory recognition that a labor agreement is a con-
tract in the case of the Railway Labor Act, the Court has created and
defined a set of substantially identical remedies and limitations under
both. As Holmes said of the common law of torts, the Court "did not
begin with a theory. It has never worked one out. The point from
which it started and that at which . . . it has arrived, are on different
planes. "272

There are, almost inevitably, not only areas of uncertainty but also
some inconsistencies in systems so developed. The principal inconsis-
tency has been a difference in the conception of the collective bargain-
ing agreement depending on which side of the controversy the union
was on: where the union pressed the employee's claims, either by
suing in its own name or by supporting the individual's suit, the agree-
ment was viewed as an instrument of government; where the employ-
ee's claim was against both the union and the employer it was viewed
as a contract. In Vaca the two views collided and the result was a
compromise, not a resolution. The implications of that compromise
were faithfully implemented in Figueroa: the governmental view de-
termined the threshold question of access to the court but the contract-

272. O.W. HoLMEs, Tim COMMON LAw 77-78 (1881).
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ual view determined the relief to be granted once the threshold criterion
had been met.

In this second part, I shall attempt to develop a general theory
of the collective agreement. That theory will, I believe, provide an-
swers in the individual's suit which are consistent with those given by
the Court in suits brought by unions. It will also indicate areas of in-
consistency and shed some light on the unresolved problems disclosed
by the review in part I of the Supreme Court's decisions concerning
collective agreements.

Any attempt to create a theory of the collective agreement must
virtually begin with Archibald Cox's seminal 1956 article, Rights Under
A Labor Agreement,273 and its 1958 companion, The Legal Nature of
Collective Bargaining Agreements.2 74 Professor Cox rejected any "the-
oretical analysis" which attempts to fit collective agreements into the
mold of contractual models created in other contexts and for other pur-
poses. As he rightly observed, the general principles should "not be
imposed from above; they should be drawn out of the institutions of
labor relations and shaped to their needs. '275  Proceeding on this
premise, he examined a number of typical problems arising out of col-
lective agreements and drew some conclusions that can be briefly (and
therefore somewhat unfairly) summarized. First, the law should rec-
ognize and give effect to the allocation of rights expressly set out in a
collective agreement. Second, in the absence of an explicit allocation
of rights, reliance must be placed on inferences drawn from the nature
of the agreement. Third, collective bargaining agreements have
evolved from simple documents, specifying only a union or closed
shop, a wage scale and hours of work, but without a grievance proce-
dure or protections against discharge and without provisions governing
such matters as seniority, transfers, promotions, and job classifications,
to much more complex instruments which are, in effect, basic legisla-
tion governing the lives of workers. Fourth, where there is no explicit
provision to the contrary, it should be presumed that under the simple
form of agreement the individual employee retains the right to sue for
breach of the terms of the collective agreement and to settle claims of
such breach; under the more complex form, and in light of the group
interest in the resolution of questions of interpretation and application
of such an agreement, it should be assumed, unless the contrary ap-
pears, that the union has the sole right to sue for breach of the agree-
ment and to compromise and settle employee claims. Finally, resort to
the procedures specified in the agreement should be regarded as a

273. 69 HAuv. L. REv. 601 (1956).
274. 57 MicH. L. REv. 1 (1958).
275. Cox, supra note 273, at 605.
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prerequisite to suit under a complex agreement; the union should not
be required to process all claims through the procedure but should be
held responsible, as a trustee, for proper performance of its fiduciary
duty in making its determination whether any particular employee
claim should be pressed.

Although I believe that most of Cox's conclusions are sound, I also
believe that he placed too great an emphasis on the form of the agree-
ment. If any generalization about collective bargaining agreements
can safely be made, it is that until 1947, when Congress enacted sec-
tion 301 to give "statutory recognition [to] the collective agreement
as a valid, binding and enforceable contract, '2 76 and indeed in most
respects even after that, collective agreements were not negotiated with
an eye to judicial remedies. The terms and the forms of such agree-
ments represented a functional answer to the needs of the parties, for-
mulated without any consideration of potential judicial intervention.
The parties did not regard themselves as drafting agreements to be
sued on by third party beneficiaries,27" or specifications like those in
a tariff278 to be inserted into contracts of employment of individual
employees, or any of the other contractual analogies which have, from
time to time, been suggested. 279

I believe that the appropriate place to begin is not with the language
of the agreement, even considered, .as Cox did, in the light of the practical
problems and interests which are involved in the process of interpreting
that langauge, but with a more fundamental question: what function
does the agreement perform? Examination of that question will indi-
cate that the two kinds of agreements discussed by Cox are a result
not of differences in chronological development but of differences in
approach, differences which can in fact persist over time. Each kind
of agreement arises out of certain specific institutional characteristics.
It is those characteristics which I propose to examine and, from them,
to derive the appropriate legal principles.

B. The Function of Rules in Employment

Collective bargaining is often visualized as a process by which em-
ployees," 0 by the use of concerted economic force, obtain higher wages
and other economic benefits than they would otherwise receive. The
collective agreement, in this view, is merely the embodiment in written

276. S. REP. No. 105, 80th Cong., 1st Sess. 17 (1947).
277. Cf. Lewis v. Benedict Coal Corp., 361 U.S. 459 (1960).
278. Cf. J.I. Case Co. v. NLRB, 321 U.S. 332, 335 (1944).
279. Nor, it may equally be said, did they regard themselves as engaged "in an

effort to erect a system of industrial self-government." United Steelworkers v. War-
rior & Gulf Nay. Co., 363 U.S. 574, 580 (1960).

280. The term "employees" will be used throughout in accordance with the
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form of the monetary concessions thus extracted. There can be no
doubt that a desire for higher economic rewards is often the generating
force leading to collective bargaining. The promise of higher wages
and improved benefits was, and probably still is, one of the prime at-
tractions offered by the union organizer. But it is equally true that
one of the objectives of collective bargaining, and I would argue its
larger significance, is the creation of a system of private law to govern
the employer-employee relationship.

In this latter aspect, the collective bargaining agreement is com-
monly visualized as an intrusion on the prerogatives of an unrestrained
management-a concession won by the work force from a resisting
employer. This certainly is the image the trade union movement
would like to foster. And it is one convenient for management when
it seeks to assert a theory of management rights which encompasses the
notion that it remains unrestrained in its dealing with employees except
as its "reserved rights" have been explicitly relinquished in the agree-
ment. There is a measure of truth in this conception of agreement.
But the measure is less than half. Rules of the kind contained in a
collective agreement have their genesis as much in the nature of mod-
em industrial enterprise as in collective bargaining, and there are sub-
stantial reasons apart from coercion why some employers accept the
incorporation of those rules in a collective agreement.

An industrial system must have what Kerr and Dunlop have called
a "web of rules."' 28

1 The system of rules is essential for at least three
interrelated reasons. First, the enterprise simply cannot operate unless
there are rules to guide the conduct of employees. Only the simplest
kind of work-slaves pulling oars on a galley ship is the usual exam-
ple-282 -can be performed under constant supervision and constraint.
Productive effort in an industrial enterprise of any complexity requires,
at a minimum, that employees know without being told in each in-
stance what to do and when to do it. Workmen cannot come and go
as they please, or perform only the tasks that they fancy. Nor on the
other hand, is it practical to provide minute direction of each constitu-
ent part of the work. There must, therefore, be rules specifying which
employee is to do what, and when. And since there is necessarily a re-

customary industrial relations usage and the definition in section 2(3) of the National
Labor Relations Act to mean nonsupervisory employees. The terms "employer" and
"management" will be used interchangeably to refer to those persons, today usually
also employees in the generic sense, who manage a business enterprise in the interests
of the owners.

281. J. DUNLOP, INDusTAL RELATIONS SYSTEMS 13 (1958); C. KERR, LABOR
AND MANAGEMENT iN INDUSTRAL SocmTY 317 (1964).

282. A. ETZIONI, A COMPARATIVE ANALYSIS OF COMPLEX ORGANIZATIONS 80 (Free
Press Ed. 1971).
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lationship between the work performed and pay, the rules must also re-
late to wages.

The second reason for rules is related to the first. Because work-
ers must be relied upon to act in expected ways, without minute direc-
tion, they must be at least minimally willing to cooperate. There was,
perhaps, a time when coercive control was sufficient to secure compli-
ance with the rules, whether that control was effected through physical
restraints, such as were used in the early industrial revolution, or by the
threat of discharge and subsequent starvation. Today efficient opera-
tion clearly requires at least a minimum reconciliation of the work force
with the conditions of employment. That reconciliation cannot be
achieved if employees are discharged or retained by whim, or if assign-
ment, scheduling, or pay rates are perceived as irrational or unpredicta-
ble. Consistency in management, i.e., the existence of rules, is a pre-
requisite of cooperation by the employees. This second reason for a
system of rules is not, be it noted, a requirement that the rules be per-
ceived by the employees as just. A rule requiring the discharge of any
female employee who marries8 3 may be regarded by the female em-
ployees, or even indeed by all employees, as unjust and its application
may engender resistance. It is, nevertheless, a rule and its enforce-
ment will undoubtedly receive less resistance than if the employer dis-
charged employee A because she married while permitting employee
B, similarly situated, to remain at work. A rule giving all employees,
no matter what their length of service, just one week of vacation may
be regarded as unjust. But that injustice is of a lesser degree than that
which would be perceived if some employees were given one week's
vacation and others three week's vacation, without any observable rea-
son for the difference other than the employer's whim.

Modem industrial organization creates a third and distinct reason
for the establishment and elaboration of rules governing the employ-
ment relationship. The industrial enterprise is, and must be, bureau-
cratically 284 organized. The use of complicated machinery and tech-
niques, the progressive division of labor, the increasing specialization

283. Cf. Elliott Co. v. Unemployment Comp. Bd., 180 Pa. Super. 542, 119 A.2d
650 (1956).

284. The term is not here used perjoratively but, to the contrary, in the Weber-
ian sense:

Experience tends universally to show that the purely bureaucratic type of
administrative organization . . . is, from a purely technical point of view,
capable of attaining the highest degree of efficiency and is in this sense
formally the most rational known means of carrying out imperative control
over human beings . . . . The development of the modern form of the
organization of corporate groups in all fields is nothing less than identical
with the development and continual spread of bureaucratic administration.

M. WEBER, THE THEORY OF SOCIAL AND ECONOMIC ORGANIZATION 337 (Henderson &
Talcott transls. 1947).
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and the burgeoning size of industrial enterprises that characterize mod-
ern industrial development, all require a hierarchical ordering of au-
thority and responsibility. For each level of the hierarchical organiza-
tion there are rules which prescribe the limits within which the au-
thority of those at that level may be exercised. In small organizations,
such rules may be informal and reliance may be placed on an implicit
understanding of the functions to be performed. As industrial organ-
ization becomes larger and more complex, the rules are enunciated
more formally. But whether informal or formal, the organization
needs rules governing not only the conduct of production and sales
but also rules ordering management's relationship to the work force.
Foremen are not usually permitted to set wage rates, or determine the
amount of vacation employees are given. In a multi-plant operation,
such questions sometimes cannot even be decided by the plant mana-
ger. Other rules, such as the day on which a holiday is to be observed,
or the starting time of the plant can sometimes be delegated to the
plant manager, but again, not to the individual foreman. The au-
thority to hire or to discharge may be reposed in the foreman, under
strict rules as to the manner in which that authority is to be exercised,
or, more usually, it may be reserved to higher authority upon recom-
mendation of the foreman. The exact locus of the decision-making
authority, and the breadth of the discretion vested at the respective
hierarchical levels of the organization, will vary enormously from
one enterprise to another. What is significant, for present purposes, is
that in every organization, except the simplest in which ownership and
management are coterminous, there must be a set of rules and limits
controlling the actions of subordinate members of management in
dealing with the work force. And as industrialization advances and
business organizations grow in complexity, these rules tend to become
more detailed and explicit.285

It is for these reasons that those studying non-union enterprises
frequently find formalized personnel policies setting forth rules cover-
ing much of the substance usually contained in a collective bargaining

285. The web of rules becomes more explicit and formally constituted in the
course of industrialization. At the very early stages, individual incidents
are confronted without regard to their more general implications. The con-
tinuing experience of the same work place tends to result in customs and
traditions which begin to codify past practices. Eventually these may be
reduced to writing in general form. Some rules may later emerge which
anticipate problems rather than merely summarize past decisions. The
statement of the rules then becomes more formal and elegant, particularly as
specialists are developed in rule-making and administration. The process of
industrialization thus brings more and more detailed rules and a larger body
of explicit rules.

C. KERR, J. DuNLoP, F. HARBISON & C. MYvs, INDUmMALISm AND bINUSTRIAL MAN
169 (Galaxy ed. 1964). Cf. J. DmuNop, INDUSTRAL RELATONS SYSTEMS 343
(1958).
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agreement. Thus, studies of personnel practices in nonunion firms
have found that an overwhelming majority specify such things as the
application of seniority in layoffs, recalls from layoffs, and even pro-
motions.2 86 Typically, formal rules govern the discipline or discharge
of employees and rates of pay are determined by elaborate systems of
job description and evaluation. As one observer has put it, "manage-
ments, motivated by considerations of technical effectiveness in achiev-
ing organizational goals, have been impelled to systematize authority
relationships, to differentiate functional specialties and to establish per-
sonnel regulations" the effect of which is to "limit significantly the
arbitrary power of management. ' 2 7

Collective bargaining is not, then, the occasion for introducing
rules into the employment relationship. It is, rather, a method by
which the employees participate in what would otherwise be a system
of unilateral management rulemaking and administration. In the rail-
road industry, which has perhaps the most detailed set of rules in its
collective agreements, the process began with oral working rules, which
were superseded by written statements posted on bulletin boards, which
were in turn succeeded by printed rule books to standardize the in-
structions throughout the system. It was these rules which, when
unionization came, were the subject of collective agreements. 2s8

C. The Trade Agreement

Collective bargaining is not the only method by which the work
force can seek to influence the process of rulemaking and administra-
tion. To the contrary, the earliest, and until recently I believe the most
common, form of employee influence upon wages and working condi-
tions was the development and imposition by employees of a counter
structure of rules. The classical model of bureaucratic organization
visualizes the creation and administration of rules in a hierarchical or-
ganization in which authority descends from top to bottom through
an ever widening range of subordinates operating under the scalar
principle: each level being subordinate and responsible to only one
higher level of authority.289 Observation of the ways in which indus-
trial organizations actually operate, however, discloses that in fact
there are many rules of behavior imposed from below: working men
develop patterns of conduct, to which they enforce conformity by other
workers and acquiescence by management. 20  The most significant

286. See the studies reported in H. VOLLMER, EMPLOYEE RIGHTS AND THE EM-
PLOYMENT RELATIONSHIP 25 (1960).

287. Id. at 18, 35.
288. R. RICHARDSON, THE LOCOMOTIvE ENGINEER, 1863-1963, at 110, 152-55 (1963).
289. Massie, Management Theory, in HANDOOK OF ORGANIZATIONS 396-97 (J.

March ed. 1965).
290. Managerial response to this phenomenon has taken different forms. The
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of such rules are restrictions on output,291 which may exist wholly inde-
pendent of formal employee organization, and indeed sometimes may,
even apart from union organization, be established and changed by
regular voting procedures.292

Although this kind of employee rulemaking clearly does exist, it
is normally informal and surreptitious, and its scope and effectiveness
are therefore necessarily limited. It was precisely to provide an effec-
tive method of imposing upon employers rules adopted by the em-
ployees that the first formal organization of employees in the United
States took place. The cordwainers associations prosecuted in the be-
ginning of the 19th century did not attempt to negotiate wage scale
agreements with employers. Instead, they met with each other in
secret societies, determined an appropriate "bill of prices," and agreed
that none would work for any employer who did not recognize the
scale thus unilaterally adopted. - 3  The rules adopted by these early
labor organizations included not only fairly complex schedules of
piece work rates, 294 but also regulations governing such matters as se-
curity of employment, apprenticeship rules,29 5 rotation of available
work, 296 and, of course, the closed shop. Those who worked contrary
to the rules were fined.

scientific management movement of the early part of this century led by Frederick W.
Taylor purported to eliminate the arbitrary character of management control by
postulating that the rules governing the work place could be scientifically derived and
should govern both managers and workers. See R. BENDIX, WORK AND AuTHorry IN
INDUsTRY 274-81 (1956); H. AITEN, TAYLORISM AT WATERTOWN ARSENAL 45 (1960).
The human relations school which grew out of the famous Hawthorne Relay Assembly
Test Room experiments emphasized the necessity of developing cooperative attitudes
and providing psychological conditioning. Id. at 308-19.

291. See S. MAThEwSON, RESTICTION OF OUTPUT AMONG UNORGANIZED WORK-
mRs (1931). The most carefully documented case of informal resistance to man-
agerial control was the Bank Wiring Room portion of the Hawthorne study. See
F. RoETHLISBERGER & W. DicKsON, MANAGEMENT AND THE WORKER 409-47 (1939).
See also P. BLUMRERG, INDuSTRIAL DEMOCRACY: THE SOCIOLOGY OF PARTICIPATION,

Ch. 2 (1969).
292. See J. KunN, BARGAINING IN GRIEVANCE SETTLEMENT 132-33 (1961).
293. The principal source of information as to these early unions is found in the

record of their prosecution on conspiracy charges growing out of their use of the only
device available to enforce worker promulgated rules: the concerted refusal to work in
any shop which did not acquiesce in them. These early cases are documented in
volumes 3 and 4 of J. COMMONS & I. GILMORE, DOCUMENTARY HSTORY OF AMERICAN
INDuSTRIAL SOCmTY (1910), [hereinafter cited as DOCUMENTARY HISTORY]. A list-
ing of the cases between 1805 and 1836 is contained in the appendix to Nelles,
Commonwealth v. Hunt, 32 CoLUM. L. Rnv. 1128, 1166 (1932).

294. See the 1805 list of prices for shoemakers in N. CHAMBERLAIN, COLLECTriv
BARGAINING 13 (1951).

295. "[A]pprentices should not be employed to fit boots, nor the journeyman to
make the feet." Pittsburgh Cordwainers Case (Pa. 1815), 4 DOCUMENTARY IhSTORY,
supra note 293, at 31.

296. "Mhe master workmen were each to keep a slate, and enter on it the
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The modem counterpart of these earliest organizations is the
American Federation of Musicians. With some exceptions, such as
symphony orchestras, the union alone establishes the rules governing
employment: the number of musicians who must be employed for a
particular type of function, the rates at which they are to be paid, the
rest periods which they are entitled to, and so forth, are determined
not by collective bargaining but by union rule. Each local establishes
a "Wage Scale and Price List," which is made part of its by-laws and
governs the employment of musicians within its area 297 (except in
symphony orchestras);2 98 the international union establishes the rules
governing "travelling engagements;"2 99 members are forbidden to sign
any form of contract other than that approved by the A.F.M.8 e°

Until the turn of the twentieth century, most of the trades in
which worker organization was successful did not engage, or even seek
to engage, in collective bargaining. Their relationships with employ-
ers involved, rather, the attempt to secure acquiescence in the rules the
members unilaterally established as the ones under which they would
agree to work. Eventually the idea developed that the rules should be
bargained over, rather than imposed unilaterally. But union rule-mak-
ing persisted. The printers unions of the earlier era survived and today
are part of the International Typographical Union. That union still re-

names of their journeyman as they successively took out their jobs; no one was to
take a job out of his turn, and no one to have a second job until all had been supplied,
& C." Twenty Journeyman Tailors (New York City 1836), 4 DOCUMENTARY HISTORY,
supra note 293, at 315-16.

297. E.g., DxsTRICr OF COLUM13IA FEDERATION OF MUSICIANS, BY-LAws Local
161 art. XI (1964).

298. In symphony orchestras the terms of employment are established by collec-
tive bargaining. The difference led to an unsuccessful complaint under section 101
(a)(1) of the Landrum-Griffin Act [29 U.S.C. § 411(a)(1)] that the union members
employed by symphony orchestras were denied equal rights because they did not
have an opportunity, as a separate unit, to vote on the terms contained in the agree-
ment. Cleveland Orchestra Comm. v. Musicians Local 4, 303 F.2d 229 (6th Cir.
1962). As the court there described the situation:

This different treatment arises out of the fact that most of the members
of the musicians' union work under, and are bound only by the wage scale
agreed upon by the union members themselves. This wage scale is not a
part of a collective bargaining agreement, but represents the determination of
the members of the union that they will not work for less than the wages
fixed in such scale, if anyone seeks their services for the categories of en-
gagements specified therein. The "Wage Scale and Directory" are set forth
in a booklet, which shows extensive schedules of rates of pay, by the hour
and engagement, for almost every type of employment for musicians ...

. . . [Tihe symphony musician is employed under a comparatively long-
term agreement; and the collective bargaining agreement executed by the union
on behalf of the symphony musicians is not, in any sense, part of the union
wage scale determined by joint action of the union members.

Id. at 231.
299. AMERICAN FEDERATION OF MusicANs, BY-LAws art. 15-21 (1971).
300. Id. art. 13, § 33.
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tains in some part the practice of unilateral rule-making. Although
wages are determined by negotiation with the employers, many of the
terms and conditions of employment, including, for example, the rules
relating to discharge and seniority (called "priority") are set forth in
the union's "General Laws," a set of rules governing employment
which were until 1932 included in the organization's "Book of Laws"
along with, and undifferentiated from, the rules governing the internal
government of the organizationf0 1 The International's By-Laws, al-
though permitting locals to enter into collective bargaining agreements,
specify that such agreements must contain a section incorporating the
General Laws.30 2

The essential characteristic of union-created rules is that they are
part of union government. They therefore affect the employer's rela-
tionship with union members, not with employees generally. Definition
of the kind of work to which the union's rules are applicable and to
which the union's members are entitled, that is, "jurisdiction", is a central
feature of the system.30 3  The definition and the resolution of disputes

301. J. LOFT, THE PRINTING TRADs 233-34 (1944). The first nationally ap-
plicable rule limiting the right of foremen to discharge was adopted in 1888. In
1890 a general law was adopted specifying the four causes for discharge: (1) incom-
petency; (2) violation of the rules of the office, chapel or union; (3) neglect of duty;
or (4) decrease in the work force. A. PORTER, JOB PROPERTY RIGHTS 36-37 (1954).
This remains the rule of the union today, with the exception of the elimination of
violation of chapel or union rules as a ground for discharge. General Laws, art. II,
§ 3, in I.T.U., BOOK OF IAWS 98 (1970). See 2 I.T.U., A STUDY OF THE HISTORy

OF TE INTERNATIONAL TYPOGRAPHICAL UNION 89-90 (1967). The priority law was
first adopted in 1892, repealed in 1893, then subsequently reenacted and amended
from time to time. A. PORTER, supra, at 16-25. The current law is article V of the
General Laws, I.T.U., BOOK OF LAws 101-02 (1970).

302. Article VII, § 6, I.T.U., BOOK OF LAws 35 (1970).
303. The notion of exclusive jurisdiction was central to the victory of the na-

tional unions and their federation, the A.F.L., over the Knights of Labor. The de-
termination of jurisdiction was, essentially, a matter of interpretation of the charter
granted by the federation, but the frequency of work assignment disputes (as distin-
guished from organizational disputes) within the building and construction industry
led to the formation of the Building and Construction Trades Department of the
A.F.L. in 1908. The participation of contractors in the settlement of jurisdictional
disputes began later, in 1918. See Haber, Building Construction, in TwENTIETH

CENTuRY FUND, How COLLECTrvE BARoGAnNNG WoRKs 202 (1942). There have been,
since then, a variety of plans for their resolution. See Dunlop, Jurisdictional Disputes,
NEw YORK UNrvERsrry SECOND ANNUAL CONFERENCE ON LABOR 477, 494-98 (1949).
The National Joint Board for Settlement of Jurisdictional Disputes was established in
1948 by agreement between the Building and Construction Trades Department and
various contractors' associations and was therefore an exercise of joint authority. Id.
at 496. That agreement was also, however, incorporated into the constitution of the
Department and made binding on all affiliated unions without regard to employer
participation. Dunlop, Jurisdictional Problems in Construction Industry, 40 L.R.R.M.
18 (1957). Awards are therefore made in disputes involving employers who are not
parties to the Joint Board agreement. See NLRB v. Plasterers Local 79, 404 U.S. 116
(1971). The essential issue in that case, indeed, was whether section 10(k) of the
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between unions over jurisdiction was, historically, a function of the la-
bor movement; when the machinery failed the employer was often the
innocent, and injured, bystander.

To the extent that the rules governing employment are union-
created, the procedures for securing compliance with them, and the ad-
judicative mechanisms necessary to determine when they have been
violated and, therefore, to construe and apply them, must also be in-
teral to the union. Thus the constitution of the American Federation
of Musicians gives each local the authority to try members, even of an-
other local, for violations of local or federation law occurring within its
territorial jurisdiction. 30 4  Fines, penalties, and, in extreme cases, ex-
pulsion may be imposed for violations, with an appeal to the Interna-
tional.3 °0 When an employment contract is involved, the Interna-
tional constitution requires that the contract specify that grievances or
disputes over interpretation and application must be submitted for ad-
judication to the local in whose jurisdiction the services are to be or
have been performed or, if the employment is of the kind governed
solely by the International's by-laws, to the International Executive
Board.30 6 If a contract for an engagement is found not to comply
with the union's rules all members may be forbidden, on pain of expul-
sion, from performing the engagement.o°t In the Typographical
Union, disputed issues as to the proper application of the seniority
principle are resolved, first at the local union level and then by appeal
to the Executive Council of the I.T.U.30 Under some of its agree-

Taft-Hartley Act [29 U.S.C. § 160(k) (1970)] intended to exempt jurisdictional
disputes resolved by the unions concerned without employer participation from Labor
Board determination.

304. AimwcAN FEDERATION OF MusICIANs, BY-LAws art. 7, § 2 (1971).
305. Id. art. 8. "The normal method of enforcing the freeze rule, ... is by

way of the institution of charges .... [A]gents of Local 10, once they are made
aware of a violation of the freeze rule do not, expressly or impliedly, request or de-
mand that employment be terminated." Musicians Local 10, 153 N.L.R.B. 68, 80
(1965).

306. AMpErICAN FEDERATION OF MusicANs, BY-LAws art. 9, § 6; art. 34, § 3
(1971). A decision by the International Executive Board on a dispute between a
musician and an employer has been held to constitute a final and binding arbitration
award precluding suit against the employer. Allessandrini v. Columbia Broadcasting
Sys., 64 L.R.R.M. 284 (S.D.N.Y. 1967). See also Allessandrini v. Musicians Local
802, 439 F.2d 699 (2d Cir.), cert. denied, 404 U.S. 851 (1971). In symphony or-
chestras, on the other hand, disputes are submitted to arbitration by a neutral. See,
e.g., Musicians Local 77 v. Philadelphia Orchestra Ass'n, 252 F. Supp. 787 (ED. Pa.
1966); Musicians Local 4 v. Musical Arts Ass'n, 71 L.R.R.M. 2855 (N.D. Ohio 1969).

307. AmERICAN FEDERATION OF MusIcANs, BY-LAWS art. 7, § 14; art. 10, § 7
(1971).

308. At least that's the way it used to be, and the way most writers have de-
scribed it. Porter describes the process and reports on a number of seniority cases
decided by the Executive Council. A. PORTER, supra note 301, at 25-35. Lipset,
Trow and Coleman say that priority disputes (as well as discharges) "can be appealed
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ments, the question of whether an employee may be discharged for in-
competence is determinable in the same way." 9

Fines and expulsion as sanctions can secure compliance with the
rules governing employment only if union membership is a prerequisite
of employment. The closed shop or its functional equivalent is there-
fore essential to the effectiveness of union regulation. An "open

only within the political structure of the union." S. LIFSET, M. TRow & J. COLEMAN,
UNION DEMOCRACY 24 (1956). It is true that the General Laws establish the priority
rules and the by-laws provide that all contracts must recognize the General Laws
as part of the contract. By-Laws art. VI, § 6, I.T.U. BooK OF LAws 35 (1970). The
I.T.U. furthermore has in the past vigorously opposed any attempt to require arbitration
(i.e., neutral decision) of any of its laws. A by-law adopted in 1902 "imperatively or-
dered" the officers of the union not to submit any of its laws to arbitration and the na-
tional arbitration agreements between the union and the American Newspaper Pub-
lishers Association which were in effect from 1901 to 1922 exempted the international
union's laws from arbitration. This policy came to an end because the publishers
refused to renew the agreement on that basis. I. LoFT, supra note 301, at 239-50.

Over the years, however, a change has occurred which is illustrated by NLRB v.
News Syndicate Co., 279 F.2d 323 (2d Cir. 1960), aff'd, 365 U.S. 705 (1961). The
Labor Board in 1959 found that Local 6 violated sections 8(b) (1) and (2) of the Act
because these provisions delegated control of seniority to the union. The Second Circuit
denied enforcement. It pointed out that the agreement between Local 6 and the em-
ployer contained seniority provisions (which were, word for word, those contained in the
General Laws) and provided for arbitration of all disputes arising under it. Further-
more, there was testimony that, in fact, all unsettled controversies dealing with
seniority had been arbitrated. The current by-laws of the I.T.U. retain the 1902
"imperative" order, but go on to provide that subordinate unions may provide for
arbitration "as to the applicability of the laws to the facts involved." By-Laws, art.
VII, § 34, I.T.U. BooK OF LAws 39 (1970).

309. Roughly the same progression has occurred with respect to discharge cases.
It has been, and remains, a fundamental of I.T.U. policy that foremen must be union
members and until very recently this was specifically set forth in the General Laws.
See the 1957 Laws quoted in NLRB v. News Syndicate, 279 F.2d 323, 327 (2d Cir.
1960), af 'd, 365 U.S. 705 (1961). The Laws also provided, and still do, for appeals
in any discharge case first to the local union and then to the international. It was,
essentially, "considered a controversy between two members of the union, a journey-
man and a foreman." J. LOFT, supra note 301, at 118. Until 1908, if the local sustained
the journeyman, the foreman (and the employer) were required to reinstate him
pending further appeal. Under the "Denver Decision" of that year, however, the
foreman did not have to reinstate until final decision by the Executive Council. The
Denver decision was reversed by the I.T.U. convention in 1922 and the General Laws
in effect from 1923 to date-with the exception of 1926 and 1927 when the Denver
rule was reinstated-require immediate reinstatement on demand of the local union.

The General Laws, however, also specifically permit the local unions to contract
for the reference of discharge cases to a "joint agency"--which means, where agree-
ment is not reached, to arbitration. And, where this is provided, there is no reinstate-
ment until the "joint agency," with or without a neutral, so directs. See I.T.U.,
A STUDY OF T HISTORY OF THE INTERNATIONAL TYPOGRAPHICAL UNION 346-48
(1964). Thus, although there is a considerable case history of discharge disputes de-
cided by the I.T.U. Executive Council, as described by Porter [A. PORTER, supra note
301, at 36-44], by 1944 the majority of agreements provided for impartial adjudication
very much like that which occurs under the industrial form of agreement. See J. LoFT,
supra note 301, at 117-19.
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shop" which employs both union and non-union members is entirely
compatible with a system under which rules applicable to all em-
ployees and administered by the employer are established by negotia-
tion between the employer and the union.3 10 It is incompatible with a
system involving any substantial element of union rule-making or ad-
ministration. Thus it is that the fight against unionization in the early
part of the 20th century was labelled an "open shop" campaign and
its most prominent theme was the authority of the employer. "1 ' Of
similar origin is the "basic protest in trade union history""1 2 against
the employment of union and non-union men on the same job.

The government of at least some aspects of the employment rela-
tionship by union rule is not necessarily inconsistent with collective
bargaining. Although the union may, as in the cordwainers cases a
century and a half ago or in the employment of musicians today, sim-
ply adopt the terms on which its members will work, it will, more
typically, bargain with the employer as to the content of the union's
rule. Indeed, collective bargaining first developed in the printing
trades as a result of a shift from unilateral promulgation of the terms
of employment to negotiation.3 1 A collective agreement which results

310. Commons, writing in 1913, set forth the three conditions which, he be-
lieved, were essential to the maintenance of a stable open shop agreement: "a strong
and well-disposed association on each side; the same scale of work and wages for
unionist and non-unionist; and the reference of all unsettled complaints against ei-
ther unionist or non-unionist to a joint conference of the officers of the union and the
association." J. COMMONS, LABOR AND ADMINISTRATION 94 (1913).

311. R. BENDix, supra note 290, at 267-74.
312. NLRB v. Denver Bldg. & Constr. Trades Council, 341 U.S. 675, 692 (1951)

(Douglas, J., dissenting).
313. The progression in the I.T.U. is a fascinating one. During the first stage, the

Secretary of the Typographical Society of Richmond, Virginia, reported in 1834:
"The scale of prices was adopted on the 1st of February. A resolution passed re-
quiring them to go into operation on the 10th of that month. The employers were
furnished with a copy of the list of prices on the 3rd-very short notice. When the
10th arrived, the employers, without a single exception, gave the wages asked for."
G. TRACY, HISTORY OF THE TYPOGRAPHICAL UNION 76 (1913). The first compendium
of the General Laws of the National Typographical Union, as it was then called,
"recommended" to subordinate unions that they "adopt some conciliatory method of
making important changes in their Scale of Prices." 1 I.T.U. A STUDY OF THE
HISTORY OF THE INTERNATIONAL TYPOGRAPHICAL UNION 171 (1964). At the 1859
convention it was reported, for the first time, that the local society in Philadelphia
"invited a conference with the employers" before adopting a scale of prices. G.
TRAcY, supra, at 181. But in the 1860's it was still the practice in New York to
"decree" a new wage scale. The employers in the book and job printing shops ob-
jected: "We were never consulted about the union rule and prices . . . . We hold
that it takes two parties to make a bargain, and object to the enforcement of rules,
in making which we have not even had the chance to express an opinion." G.
STEENs, NEw YORK TYPOGRAPHICAL UNION No. 6 at 300-01 (1911) [quoted in N.
CHAMBERLAIN, supra note 294, at 32]. The first written contract with an employer
was dated 1883. It was not until the closing years of the 19th century that bargaining
became the established method in the trade for establishing wage scales. Brown, Book
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from this kind of bargaining, however, is still an agreement upon the
rules which will govern only the members of the union, rather than all
employees, in their relationship with the employer. An agreement of
this nature I will call a "trade" agreement.

The distinctive quality of a trade agreement is not necessarily evi-
dent from its substantive provisions. An agreement may, for exam-
ple, say nothing about the grounds for discharge. This may mean that
the employer is free to discharge for any or no reason. But it may also
mean that the employer has acquiesced in union determination of
the question. An agreement which specifies a ground for discharge-
incompetence, for example-may nevertheless be a trade agreement,
if the competency of a particular workman is to be determined, as it is
in some I.T.U. agreements, by the local union, with an employer right
of appeal to the international union.314

It may appear odd that a dispute over the proper application of
the terms of an agreement between an employer and a union is to be re-
solved in the union hierarchy. It certainly appeared so to the Second
Circuit which, in tones of astonishment, found no promise to arbitrate
in an agreement of Local 6 of the I.T.U. specifying that certain unset-
tled controversies between it and the employer should be settled by ap-
peal to the Executive Council of the I.T.U.3 15 Once it is recognized,
however, that the rule being applied is a union rule agreed to by the
employer, the procedure is as straightforward as that under the more
usual type of collective agreement.

The trade agreement in its pure form is a relative rarity today.
It continues to exist primarily in industries where employment is inter-
mittent, where there has been a history of early and very strong union
organization, or where high skill requirements enable the union to exert
economic force sufficient to compel acquiescence by employers. There
are, however, sections of American employment in which substantial
elements of the employment relationship remain subject to union con-
trol and administration. Undoubtedly the most important is the build-
ing and construction industry. Although hourly compensation in the
industry is determined by negotiation with the employers culminating
in a collective agreement, the rules governing the operation of much of
what Dunlop has called the "internal labor market,"31 6 the kind of

and Job Printing, in TwENTIETH CENTURY FUND, How COLLECTIVE BARGAINING

Wonxs 125 (1942).
314. See note 309 supra.
315. Morning Telegraph v. Powers, 450 F.2d 97 (2d Cir. 1971), cert. denied,

405 U.S. 954 (1972).
316. Le., the rules governing the movement of workers, security of employment

and promotion. Dunlop, Industrial Relations Systems at Work, in ESSAYS IN NDJus-

TRIAL RELATIONS THEORY 32 (G. Somers ed. 1969).

19731
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work the employees will perform, and, in some cases, the pace at which
they will work as well, are often determined by the union, although the
agreement may not even mention union rules. The intermittent and
short-term nature of employment in the industry means that job secur-
ity depends not on limitations on the employer's right to discharge but
on the right to re-employment. By providing for a closed shop or,
since that form of agreement was outlawed by section 8 (a) 3 of the Taft-
Hartley Act,3 17 by providing for hiring through the union hiring hall,
the employer effectively assigns to the union the power to decide who
will work and in what order. Employees are hired for a particular
short-term project, are simply terminated when it is completed, and
return to the hiring hall to await reassignment. There is, therefore, typi-
cally no provision in such agreements for layoffs, or any limitation on
the employer's right to discharge .3 1  The employer's freedom to dis-
charge an employee is balanced by the union's right to control the
nomination of his successor. The employment security represented in
factory employment by a clause in a collective agreement limiting the
employer's right to discharge is provided not by contract with the em-
ployer, but by the member's relationship with his union and his posi-
tion in the hiring hall.319

Similarly, building and construction industry agreements often do
not include provisions dealing with promotions because the agreements
cover only a narrow range of work and the only significant promotion
is to journeyman. This, again, is normally determined not by the em-
ployer but by the union. The right to work in another location is gov-
erned not by agreement with employers but by the union's internal
rules governing "traveling cards" or the right to transfer membership.
The pace of the work may be determined by union rule or sometimes
by collective bargaining. The use of particular tools may be forbid-
den by union rule. Whether employees will do a certain kind of work
depends not on an employer decision but on the jurisdiction of the
union and disputes as to jurisdiction are resolved in procedures es-
tablished by the American Federation of Labor and its Building and
Construction Trades Department.320  Fringe benefits, such as pensions

317. For a demonstration of the relationship between the ban on the closed shop
and the development of the hiring hall device see Ross, Origin of the Hiring Hall in
Construction, 11 IND. REL. 366 (1972).

318. The two are not theoretically equivalent. Indeed, such equivalence is un-
lawful: the hiring hall may not, in theory, discriminate on the basis of union mem-
bership. In fact, of course, the avenue to employment is union membership. See
Note, Federal Remedies For Employment Discrimination in the Construction Indus-
try, 60 CALIF. L. Rav. 1196, 1197 (1972).

319. See Ross, supra note 317, at 371-72; Meyers, The Analytic Meaning of
Seniority, in INDUSTRIAL RELATIONS RESE.RCH ASSOCIATION, PROCEEDINGS OF THE
EIGHTEENTH ANNUAL WINTER MEETING 194 (G. Somers ed. 1965).

320. See note 303 supra.
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and insurance, may be specified in the agreement with the employer
but are more usually dealt with by providing in the agreement for the
payment of a specified number of cents per hour into a union welfare
fund, the trustees of which determine questions of eligibility, and
the precise contours of the benefits to be given.321 In sum, many of
the critical rules in the building and construction industry dealing with
the employment relationship are in fact established and enforced by
the union.

Collective bargaining relationships in which a significant portion
of the rule-making authority is vested in the union may reflect that fact
by the absence of any adjudicative machinery in the agreement.
Thus, as Cox noted, there are thousands of agreements, principally in
the building and construction industry, whose "chief function is to set
up a wage scale and schedule of hours with provision for overtime"
and which today may perhaps include some fringe benefits and "em-
ployer contributions to pension and health and welfare funds,"3 2' but
which "rarely contain a grievance procedure because there is little to
administer."' 23  Cox concluded that the absence of adjudicative pro-
cedures indicated that "only the individual has a strong interest3

1
24 in

compliance with the terms of the employment relationship and that,
therefore, the agreement should be regarded as one permitting individ-
ual suit to enforce its terms. The conclusion is erroneous. It is cer-
tainly not true that "the union feels little interest in being able to
supervise claims of contract violation and little need for a single forum
which will reduce the chance of discrimination and competition among
individuals. '32  To the contrary, the absence of detailed rules dealing
with "discrimination and competition among individuals' is, normally,
an indication that this function has been delegated to the union. Nor
is it correct to conclude from the absence of a grievance procedure that
the union has little interest in compliance with those terms which are
included in the collective agreement, principally the wage scale. The
absence of a grievance procedure is an indication that the determina-
tion of compliance or non-compliance with the negotiated scale is a
union function and that the enforcement mechanism is the one tradi-
tional to the trade agreement relationship: the withdrawal of labor.3 2 6

321. Such funds were traditionally union dominated. Section 302(c) of the
Taft-Hartley Act required joint trustees and provision for a neutral in the case of
deadlock. 29 U.S.C. § 186(c) (5) (B) (1970).

322. Cox, supra note 273, at 653. I have no reason to doubt Cox's "thousands"
but it should be emphasized that the number of workers covered by agreements of this
kind is extremely small. See note 350 infra.

323. Cox, supra note 273, at 605.
324. Id.
325. Id. at 653.
326. This is underlined by the fact that in most of the few agreements in the
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Industrial relations systems in which any substantial part of the
employment relationship is governed by union rule are essentially in-
consistent with the National Labor Relations Act.3 27  The statute,
even in its original form, was designed to foster and protect an entirely
different kind of collective bargaining relationship in which a union
acted on behalf of employees, not members. Section 9(a)3 28 speci-
fied that a union selected by a majority of employees in an appropriate
bargaining unit should be the exclusive representative of all employees
in that unit; section 8(5)32 9 required that the employer bargain with
the union on that basis; and section 8(3)330 forbade discrimination in
the terms of employment in favor of union members. The closed
shop was permitted by the Wagner Act,3 3 1 but only if the union first
became the representative of a majority of the employees in the unit.

The Wagner Act, although inconsistent with systems in which
unions acted by establishing and administering the rules under which
their members would work, was not important to them since they
could, and did, simply ignore it. The Labor Board adopted a "hands
off" policy with respect to the construction industry.33 2  Direct conflict
came, however, with the Taft-Hartley amendments of 1947. They im-
posed a duty to bargain on unions,33

1 prohibited the closed shop, and

industry without a grievance procedure there is an explicit provision for a job or shop
steward. See U.S. DEPT. OF LABOR, BURFAU OF LABOR STATISrICS, BULLETN No.
1425-1, MAJOR COLLECTIVE BARGAINING AGREEMENTS: GRIEVANCE PROCEDURSS 5
(1964) [hereinafter cited as BULL. 1425-1]. Dunlop argues that one of the principal
explanations for the volume and persistence of jurisdictional disputes in the American
building and construction industry, as compared with that industry in other countries,
is the availability of a "large number of paid union officials . . . with direct super-
vision over members at the job site." J. DUNLOP, supra note 285, at 252.

327. They are equally inconsistent with the Railway Labor Act but no problem
exists there since union rule making never developed on the railroads.

328. Wagner Act § 9(a), ch. 372, 49 Stat. 453 (1935).
329. Wagner Act § 8(5), ch. 372, 49 Stat. 453 (1935).
330. Wagner Act § 8(3), ch. 372, 49 Stat. 453 (1935).
331. Id.
332. Brown & Root, Inc., 51 N.L.R.B. 820 (1943); Johns Manville Corp., 61

N.L.R.B. 1 (1945). See Address of General Counsel Denham to the Associated
General Contractors, Feb. 11, 1948, in 21 L.R.R.M. 44 (1948).

333. 29 U.S.C. § 158(b)(3) (1970). The conflict between union rulemaking of
the traditional kind and the union's duty to bargain is illustrated by New York Dis-
trict Council No. 9 v. NLRB, 453 F.2d 783 (2d Cir. 1971), cert. denied, 408 U.S.
930 (1972). The union there, during the term of a collective bargaining agreement,
enforced against its members a rule that no member should repaint more than 10 rooms
a week. The question was whether this constituted an unlawful refusal to bargain.
A majority of the court found that it did, on the peculiar ground that it was in violation
of the agreement's specification that the work week should be 35 hours. Judge Hays,
in dissent, argued that there was no violation because the employer retained the right
to discharge employees who did not paint a satisfactory number of rooms. Both rea-
soned from the model of the industrial agreement. If, as may have been the case,
the agreement was a trade agreement under which it was understood that union rules
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conditioned the union shop in such a way as to completely separate
(except as to the payment of dues) union membership and employ-
ment rights. 3 4 Further obstructions to systems of union rule-making
and administration were created by the provisions prohibiting jurisdic-
tional strikes and conferring on the Labor Board the authority to re-
solve disputes as to jurisdiction,33

5 as well as by the secondary boycott
provisions which made the traditional method of enforcing compli-
ance with union rules-the refusal to work with nonunion men-un-
lawful in much of the building and construction industry.336 The La-
bor Board, obedient to the manifest intention of Congress, attempted
to apply the entire Act to the construction industry.33r

The attempt to impose a statutory scheme designed around a dif-
ferent model of industrial relationships on these systems, which came
into existence because peculiarly fitted to their institutional setting, has
not been entirely successful and what are either wholly or partly trade
agreements still exist. The equivalent of closed-shop conditions con-
tinue in the building and construction industry despite the ban of sec-
tions 8(a) (3) and 8(b) (2) .318 The International Typographical
Union, although unsuccessful in its initial attempt to meet the new
statute head-on by reverting to its 19th century practice of unilaterally
promulgating the conditions of employment, has been able to maintain
much of its control over the work place.339  And the absence of any

governed the work pace, and assuming such an agreement is permissible, the question
would be whether the employer had waived its right to bargain over the content of
the union's rule. If not, a change in the rule could be found to be a refusal to bargain
as a unilateral change by the union in a mandatory subject of bargaining. See
NLRB v. Jacobs Mfg. Co., 196 F.2d 680 (2d Cir. 1952); NLRB v. C. & C. Plywood
Corp., 385 U.S. 421 (1967).

334. 29 U.S.C. §§ 158(a)(3), 158(b)(2) (1970). See Radio Officers' Union
v. NLRB, 347 U.S. 17, 40 (1954).

335. 29 U.S.C. §§ 158(b)(4)(D), 160(k) (1970).
336. See NLRB v. Denver Bldg. & Constr. Trades Council, 341 U.S. 675 (1951).

Compare Local 761, IUE v. NLRB, 366 U.S. 667 (1961), with Markwell & Hartz, Inc.
v. NLRB, 387 F.2d 79 (5th Cir. 1967).

337. Comment, The Impact of the Taft-Hartley Act on the Building and Con-
struction Industry, 60 YALE L.J 673 (1951). See also NLRB v. Guy F. Atkinson Co.,
195 F.2d 141 (9th Cir. 1952), in which the Board unsuccessfully sought, after the
1947 amendments, to enforce in the construction industry the pre-1947 closed shop
restrictions which it had enforced in other industries.

338. See Ross, supra note 317, at 379.
339. The I.T.U. initially sought to avoid the ban on closed shop agreements by re-

fusing to sign any agreements and insisting on working only under "conditions of em-
ployment" established by the union and posted at the work place. When charges were
filed claiming that this constituted a union refusal to bargain, the strategy changed and
the International directed the locals only to sign agreements terminable on 60 days'
notice. This tactic also was found to violate section 8(b)(3). International Typo-
graphical Union, 86 N.L.R.B. 951 (1949); Chicago Typographical Union No. 16,
86 N.L.R.B. 1041 (1949). Both decisions were ultimately enforced. American News-
paper Publishers' Ass'n v. NLRB, 193 F.2d 782 (7th Cir. 1951); see also Interna-
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organized employer interest has left the unilateral rule-setting practices
of the American Federation of Musicians virtually intact. 40

The continued existence of trade agreements which essentially
confirm employer consent to union-administered rules should not, how-
ever, obscure the fact that such agreements are atypical in modem in-
dustrial America. Any general theory as to the rights created by a
collective agreement should take account of them and the special insti-
tutional factors which they reflect, but its major emphasis must be on
the quite different functions which are performed by agreements con-
sistent with our labor laws and the institutions which those laws both
reflect and foster.

D. The Nature of The Industrial Agreement

The kind of collective bargaining agreement which is envisioned
by our labor laws and which is the typical American model proceeds
upon an entirely different premise from the trade agreement. As stated
earlier,341 the organizational necessities of modem industrial enterprise
require that there exist a set of rules governing the conduct of both
workers and management. Collective bargaining of the kind visual-
ized by our labor laws involves, essentially, bargaining about the con-
tent of those of management's rules which affect wages, hours and
working conditions rather than attempting, as in the trade agreement,
to establish a counter-structure of union rules. The agreement reached
as a result of this bargaining becomes the rule governing the stated
portion of the enterprise. It is not an agreement on the terms on
which union members will work but an agreement on the rules which
management will observe with respect to all employees.

This kind of an agreement I will refer to as an industrial agree-
ment. It typically applies to a mill or factory in which there is a
more or less permanent employment relationship, although it also in-
cludes employment under similar conditions in transportation and ser-
vice industries in which there is no single stationary working place. It

tional Typographical Union, 104 N.L.R.B. 806 (1953). An attack was also made on
the provision of the I.T.U. General Laws requiring the setting of "bogus" type
and the provision requiring foremen to be members of the union. The attack failed in
both respects. American Newspaper Publishers' Ass'n v. NLRB, 345 U.S. 100
(1953); NLRB v. News Syndicate Co., 365 U.S. 705 (1961). The latter decision gave
the victory to the I.T.U. (and, in effect, permitted the maintenance of what are in fact
closed shop conditions). See the remarks of I.T.U. General Counsel Van Arkel, quoted
in 1 I.T.U., A STuDY OF THE HISTORY OF THE INTERNATIONAL TYroaRAPHICAL UNION,

381-84 (1964).
340. See, e.g., Cutler v. NLRB, 395 F.2d 287 (2d Cir. 1968); See notes 298 &

305 supra as to symphony orchestras.
341. See text accompanying notes 281-88 supra.
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is the kind of agreement with which the litigation described in Part I
has been exclusively concerned.

1. Administration of the Rules Established by the Collective Agree-
ment.

a. Rules regulating management action. The industrial agreement
serves as a device by which at least some of the rules which would
otherwise be established unilaterally by management are jointly estab-
lished. These rules are of two kinds. The first, and predominant,
category consists of rules specifying management action or limiting it.
Rules with respect to the payment of wages and benefits are, of course,
in this category. Rules setting hours of work or governing scheduling
or manning also regulate management. Seniority provisions are rules
governing management in the exercise of its function of determining
which employee shall fill a vacancy and which employee to lay off
when there must be a reduction in forces. Implicit in these rules is
the essential characteristic of the industrial agreement: an acceptance
of the authoritarian nature of the employment relationship. The rules
contained in it are standards against which management's actions are
to be measured, but management retains the right to act, to manage
the business and direct the working forces. This means that manage-
ment retains the exclusive power to administer the rules, not only
those governing the productive process, but also those relating to
wages, hours and working conditions. No matter how specific the
rule, the initial determination of its proper application, and the right
to insist on performance by the employees in accordance with that in-
terpretation, remains with management, precisely as if the rules had
been unilaterally adopted by it for the internal guidance of manage-
ment personnel.

The principle of employer administration is often explicitly set
out in the agreement in the form of a "management's rights" provision.
This provision is sometimes in a short form, as exemplified by the
basic steel agreements: "The Company retains the exclusive rights to
manage the business and plants and to direct the working forces. The
company, in the exercise of its rights, shall observe the provisions of
this agreement. ' 34

1 In other agreements there is a more elaborate re-
cital.3 43 In still other agreements there is no management's rights pro-

342. Agreement between United States Steel Corporation and United Steelwork-
ers of America (exp. 1974) § 3.

343. See, e.g., Agreement between United Automobile Workers and Ford Motor
Company (exp. 1973) art. IV:

The Company retains the sole right to manage its business, including the
rights to decide the number and location of plants, the machine and tool
equipment, the products to be manufactured, the method of manufacturing,
the schedules of production, the processes of manufacturing or assembling,
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vision at all. But, irrespective of these differences it is the normal as-
sumption of the parties that management administers the rules and in-
terprets them in the first instance. This must, of course, necessarily
be true with respect to the payment of wages; it is management that
pays them and must therefore make the initial determination of the
amount payable under the agreement. But it is equally true with re-
spect to other matters in which that condition does not exist.

The agreement may contain, for example, provisions specifying
the kind of work which different classes of employees shall perform.
Suppose that the employer directs a particular employee to perform a
task which the employee believes does not come within the agreed
upon job description. The almost universal assumption under indus-
trial agreements is that he should, nevertheless, perform the work as
directed and refer the propriety of the order to later adjudication. 4"
If a vacancy exists and the collective bargaining agreement specifies a
principle which will govern the filling of that vacancy, such as senior-
ity, but the employer directs an employee other than the one believed
by the employees to be the appropriate person to fill the vacancy, it is
nevertheless the obligation of the employee designated by the employer
to perform the work as directed. Thereafter the correctness of the em-
ployer's action may be tested by the filing of a grievance. The rela-
tionship remains an authoritarian one insofar as administration is con-
cerned.

A corollary of management's "right" to administer the agreement
is the absence of any necessity to distinguish with precision in the
agreement the matters that are intended to be subject to the joint rule-
making authority and those that are to be governed solely by manage-
ment's rule-making authority. In both cases, management acts in the
first instance. Disputes as to whether particular actions fall within the
area of joint control or within management's "prerogatives" arise when

together with all designing, engineering, and the control of raw materials,
semi-manufactured and finished parts which may be incorporated into the
products manufactured; to maintain order and efficiency in its plants and
operations, to hire, layoff, assign, transfer and promote employes, and to
determine the starting and quitting time and the number of hours to be
worked; subject only to such regulations and restrictions governing the exer-
cise of these rights as are expressly provided in this Agreement.

344. There is one generally accepted exception, which is sometimes spelled out
in the agreement [see 2 BNA, COLLECTIVE BARGAINING NEGOTIATIONS AND CONTRACTS
95:242 (1971)] but which is almost uniformly found by arbitrators even in the absence
of explicit provision: an employee is not obliged to obey management's order if to
do so would expose him to a serious risk of physical harm. See Seward, Grievance
Arbitration-The Old Frontier, in NATIONAL ACADEMY OF ARBITRATORS, ARBITRATION

AND THE ExPANDINo ROLE OF NEUTRALS, PROCEEDINGS OF THE TWENTY-THIRD ANNUAL

MEETING 158 (1970). A comparable provision in the Taft-Hartley Act (section 502)
exempts from the definition of strike "the quitting of labor. . . in good faith because
of abnormally dangerous conditions for work . . . ." 29 U.S.C. § 143 (1970).
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management action is challenged through the adjudicative machinery.
These disputes are, somewhat misleadingly, usually referred to as dis-
putes as to "arbitrability." There also may be a controversy as to the
extent to which the agreement should be regarded as embodying, with-
out so specifying, rules unilaterally established by management but not
mentioned in the agreement dealing with wages, hours and working
conditions. This kind of issue is usually referred to as one concerning
whether "past practice" should be regarded as incorporated into the
agreement. Both kinds of issues arise as a result of the principle of
employer administration.

The usual relationship between the management function and the
collective agreement is illustrated by the "juniority" grievance. Many
seniority provisions specify an "ability" factor: a senior employee is
entitled to a vacancy, as against a junior applicant for the position, if
his ability is relatively equal to the junior's. Occasionally, a grievance
will be filed by a junior employee complaining that the senior employee
to whom management has awarded a vacancy is less able than the
grievant. Unions will, in my experience, usually refuse to process such
a grievance. Where they do, the claim is normally, and correctly, re-
jected by the arbitrator without examining the claim of superior abil-
ity. 40 Underlying that rejection is the principle that the seniority pro-
vision does not constitute an allocation of job rights among the em-
ployees but is, rather, a limitation on management's right to fill the
vacancy as it pleases. This seniority limitation is itself qualified by
the ability element but if management chooses to ignore that qualifica-
tion it does not violate the agreement. Given a junior employee with
demonstrably superior ability and a collective agreement specifying
that where abilities are relatively equal seniority shall govern, manage-
ment can, without violating the agreement, fill a vacancy either with
the superior junior employee or with a less qualified senior applicant.
If it makes either choice, it will still remain within the limits placed
upon its action by thie collective agreement3 4

b. Rules governing employee conduct. The rules thus far discussed
are rules limiting management action. Industrial collective agreements
often contain rules of a second kind: those governing employee con-

345. Bethlehem Steel Co., 28 Lab. Arb. 351 (1957) (R. Seward, Arbitrator).
Contra, Mutual Telephone Co., 19 Lab. Arb. 270 (1952) (H. Roberts, Arbitrator),
vacated, Local 1357, IBEW v. Mutual Tel. Co., 20 Lab. Arb. 524 (Hawaii 1953).

346. Failure to appreciate this essential characteristic of the collective agree-
ment led a Canadian court to require that a junior employee selected by manage-
ment for a vacant position on the basis of superior ability be given notice and made a
party to an arbitration proceeding in which a senior employee's grievance claiming
equal ability was heard, and to refuse enforcement of an arbitration award in the
senior employee's favor where such notice was not given. In re Bradley & Ottawa
Professional Fire Fighters, 2 Ont. 311, 63 D.L.R.2d 376 (1967).
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duct. In part, employee conduct is indirectly governed by the con-
ditioning of the payment of benefits or wages. Holiday pay, for exam-
ple, may be payable only if the employee works "as scheduled or
assigned" on the day before and the day after the holiday. Most rules
governing employee conduct are not so tied, however, and are affirma-
tively established by management outside of the agreement. Manage-
ment's right to control employee conduct may sometimes be expressly set
out in the agreement but, like the right to manage generally, it is as-
sumed even in the absence of language. In some cases, however, some
of the rules governing employee conduct are included in the agreement
itself. The agreement may, for example, specify when employees shall
report for work, or what safety equipment they shall wear, or that
smoking in parts of the plant is prohibited.

There is one rule governing employee conduct which, if applica-
ble, is usually set out explicitly in the agreement: the no-strike clause.
A rule forbidding strikes may have other uses,34 7 but its primary func-
tion is to serve as a rule governing employee conduct in.the same way
as a rule directing at what hour the employee shall arrive at work or a
rule specifying that employees shall wear safety equipment.

The principle of employer administration also applies to the rules
governing employee conduct contained in the collective agreement.
Rules governing employee conduct are, of course, observed or
breached initially by employees, not management. The essentially au-
thoritarian nature of the relationship, however, is preserved by the
usual understanding as to the consequence of violation-the imposition
of discipline by management. This, too, is usually subject to rule.
The agreement may provide that employees may be disciplined only
for "cause" or "just cause." Or it may go further and specify particu-
lar kinds of discipline for particular kinds of rule violations. In either
case, however, again the authority to act in the first instance is man-
agement's. Management determines whether there has been a viola-
tion of a rule governing employee conduct and the appropriate penalty.
Whether or not management has correctly applied the disciplinary
rule, its orders must be obeyed.

2. Adjudication and Enforcement: The Grievance Procedure

Everything that has been said so far about the industrial agree-
ment could be said, with almost equal accuracy, about the rules which
most modem industrial enterprises establish unilaterally. Indeed it has
been persuasively argued that:

The rules which have developed with regard to selection, layoff and
retention, promotion, and discipline and discharge have resulted in

347. See text accompanying notes 518-24 infra.
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significant limitations upon the arbitrary exercise of managerial
prerogatives and power. These limitations are not simply the result
of trade union pressures through collective bargaining; they are more
in the nature of self-restraint which managements have imposed upon
themselves as a result of organization needs for coordination,
specialization, and personnel regulation. . . . [T]he very system and
rules they have established have become commitments which have
tended to bind the hands of the rulemakers themselves. 348

There are, of course, differences between the rules unilaterally estab-
lished by management and the commitments made in a collective
agreement. The latter require the formalized consent of the employees
through their bargaining representative, a consent which has to be bar-
gained for and may have to be paid for in the content of the rules or in-
creased wages and benefits. Of at least equal significance, I believe,
is the system of adjudication and enforcement contained in the collec-
tive agreement.

Concededly, rules adopted unilaterally by the management bu-
reaucracy tend to limit the arbitrary exercise of managerial power.
They do so, however, only because lower members of the management
hierarchy will, in most instances, exercise their discretion in accordance
with the guidelines imposed by higher authority. Effective limitation
on the arbitrary exercise of managerial power requires something
more: a method by which the worker who considers himself improp-
erly treated has recourse to an enforcement mechanism which can
cause a reversal of the management action which allegedly violated
the rules. This does not usually exist in the absence of a collective
bargaining agreement.34 9 Of course, the foreman who promotes a
friend rather than the senior qualified employee, or who procures the
discharge of a worker who has in fact performed his work satisfac-
torily may, if he is exposed, be himself disciplined or discharged.
The threat of such discipline may greatly limit the frequency of such
transgressions of management's rules. But this is a far different kind

348. H. VOLLMER, supra note 286, at 17-18.
349. The National Industrial Conference Board reported in 1954 that only 21.5

percent of companies studied had a formal grievance procedure for nonunion hourly
personnel. P. SELZNICE, LAw, SOCIETY, AND INDUSTRIAL JusTicE 91 (1969). This is
to be contrasted with the much higher percentage of nonunion firms in which a
seniority rule was found to be applied in layoffs. Id. at 87. Although a 1962 survey
of southern companies found that 54 per cent of nonunion firms had formal grievance
procedures, the authors acknowledged that the distribution of the firms in which they
existed suggested that "unions may be exercising a real, though indirect, influence on
the use of grievance systems in nonunion plants." Steele & Fisher, Effects of Unionism
in Southern Plants, 87 MoNTHLY LAB. REv. 258, 265 (1964). None of the studies
indicates how often these procedures terminate in adjudication by other than higher
management. Except in the most extraordinary case it may be assumed that none
do.
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of limitation than is created by a system in which the employee who
is improperly discharged, or who fails to receive the promotion due
him under the rules, can seek to enforce against the lower levels of
management the rules agreed to by higher management.

The enforcement mechanism, then, is the essence of the industrial
collective bargaining agreement. The agreement does not represent
the introduction of a system of rules to govern the employment rela-
tionship; such a system typically exists in American industry whether or
not there is a collective agreement. The agreement's most significant
function is to provide a system for the adjudication, at the instance of
an aggrieved employee, of complaints that management, in exercising
its power to direct the work force, has not complied with the rules
jointly agreed to.

This system of adjudication and enforcement is the grievance pro-
cedure. It exists in almost every collective bargaining agreement, 8 0

and is the counterpart of management's conceded power to direct the
working forces. It reflects and balances the essentially authoritarian
and hierarchical nature of the business organization. 85' The central
role it plays in the system of industrial relations is illustrated by the
innumerable instances in which collective agreements adopt and make
subject to the grievance procedure, sometimes simply by reference, the
rules that management had unilaterally established prior to the exist-
ence of the collective agreement.3 52 It has been my experience, in-
deed, that most initial collective bargaining agreements contain little
more than rules governing employer conduct that correspond to exist-
ing employer policy or practice. It is only in succeeding agreements,
as experience with the grievance procedure discloses problems or in-
equities in the application of the rules, or a need for additional rules,
that the rules are amended, expanded, and clarified.

350. BULL. 1425-1, supra note 326, at 5. This study included all collective
agreements available to the Bureau which were in effect during 1961-62 and covered
1,000 or more workers, exclusive of railroad, airline and government agreements:
1,717 agreements covering 7.4 million workers. Only 20 agreements covering 50,000
workers, or a little over 1/2 of 1 percent contained no grievance procedure. Most
of these were in the building and construction industry. The arbitration provisions in
the same agreements are analyzed in U.S. DEPT. OF LABOR, BUREAU OF LABOR STA-

mTIsTcs, BULLETIN No. 1425-6, MAJOR COLLECTIVE BARGAINING AGREEMENTS: ARInTRA-
TION PROCEDURES (1966) [hereinafter cited as BULL. 1426-6.] A smaller, but more
up-to-date sample is covered by 2 BNA, COLLECTIVE BARGAINInG NEGOTIATIONS AND

CoNTRAcrs 51 (1971).
351. Thus, "the whimsical nature of the sometimes repeated notion that the

grievance procedure ought to be a two way street-management should have the
right to bring up grievances just like the union. It should be obvious that a so-called
management grievance is expressed in direct action by supervision in administering
the work force." R. DUBIN, THE WORLD OF WORK 321 (1958). Compare the dis-
cussion accompanying notes 652-55 inIra.

352. Every experienced negotiator is familiar with the following negotiating se-
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The grievance procedure normally consists of steps. First, the
aggrieved employee, or the union, raises the problem with the immedi-
ate supervisor. If the matter is not resolved, the union can appeal to
the next higher level of supervision. Depending upon the size and
complexity of the enterprise, the procedure may have three, four, or
even five steps. If the union fails to appeal from management's de-
cision at any step, the matter is considered settled on the basis of the
decision last made. Even if there is no provision for arbitration or
other form of appeal to a neutral at the end of the procedure, it
is essentially a review procedure after the initial step. What is
requested in a grievance is that higher levels of management review
the action of its lower levels and determine whether that action is in
accordance with the rules. The procedure thus appeals to manage-
ment's control over its own bureaucratic delegation of powers: the
grievance complains that some level in that structure has not complied
with the rules agreed to at a higher level. The function of appeal is
not simply to obtain an independent judgment; rather, its purpose is to
bring into play the authority inherent in the hierarchical structure.

The process can, in some cases, involve all or most of the attrib-
utes of judicial procedure. This is particularly true in discharge cases.
In the railroad industry, for example, the initial decision by lower-level
management to discharge an employee is subject to a hearing procedure
that is very similar to a formal judicial procedure. The employee is
entitled not only to fair notice of the hearing but also to a fair statement
of the issues that will be presented. The evidence against him must
be presented in "open court" and subject to cross-examination. Briefs
may be filed. The hearing is not before a neutral judge or an ar-
bitrator, but before a duly designated representative of higher manage-
ment who reviews the propriety of the actions of subordinate manage-
ment personnel. 3

53 In the steel industry, the maximum discipline
which may be imposed without prior hearing is a four-day suspen-
sion. If discharge or suspension for a longer period is contemplated,
the employee is entitled to a hearing at which "the facts concern-
ing the case shall be made available to both parties" before man-
agement determines what discipline shall be imposed.354

There is, however, another aspect of the grievance procedure
which does not correspond to this model of successive interpretation

quence: (1) union complaint against an allegedly unjust or inequitable management
action, (2) company statement that the alleged conduct is contrary to company
policy and either didn't occur or will not recur, (3) union demand that the stated
policy be incorporated in the collective agreement.

353. See J. LAzAR, Dun PRocEss ON Tmn RAiLROA)s 1-58 (1958).
354. Agreement between United States Steel Corp. and United Steelworkers of

America (exp. 1973) § 8(B).
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of the rules and which is anything but judicial. The rules established
by the collective agreement are necessarily incomplete. "There are
too many people, too many problems, too many unforeseeable contin-
gencies . . . ,35 And even where the rules seem to be clear it is
necessary to have play in the joints, flexibility to cope with particular
situations, sometimes even contrary to rule, when unanticipated or un-
usual circumstances develop. Job rates, for example, may be estab-
lished by a detailed manual, with specified factors and rates, but ap-
plication of the manual to a new job involves questions of judgment
on which there is no answer that is surely right. Finally, the parties
are often unable to agree upon an enforceable standard, or have left
the standards indefinite as to matters of critical importance, such as
incentive standards in the steel industry, or production standards in
the auto industry.

The grievance procedure, when applied to these questions, is
therefore, particularly at the lower steps, very much part of the bar-
gaining process, and solutions are likely to be ad hoe responses to
particular situations. Because this is so, many grievance procedures
are not limited to claims involving the interpretation and application
of the agreement. The Bureau of Labor Statistics study of the major
collective agreements in the United States in effect during 1961-62,
found that in 47 percent of the agreements applicable to 52 percent of
the workers covered, the grievance procedure was open to all disputes
between the union or the employees and managment, whether or not
involving matters of interpretation or application of the agreement.'60

Even where the procedure appears to be limited it is often used as a
method of airing problems which do not involve questions of standards
at all.

357

This kind of bargaining within the grievance procedure is, how-
ever, largely confined to the lower steps. Once a grievance rises to
the third or fourth step it becomes increasingly judicialized and the
decisions are based on interpretation of the rulesY3 5 Even at this level,

355. Cox, Reflections Upon Labor Arbitration, 72 HARV. L. R.nv. 1482, 1498-99
(1959) [quoted in United Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S. 574,
579 (1960)].

356. BULL. 1425-1, supra note 326, at 6.
357. Kuhn, The Grievance Process, in FRoNT Rs oF COLLECrwV BARGAINING 252

(J. Dunlop & N. Chamberlain eds. 1967). Kuhn's earlier book presents a fasci-
nating account of the process. J. KuHN, supra note 292. See particularly the descrip-
tion of the "hot tread" case in which the grievance which was appealed to arbitration in-
volved a claim for extra pay for dealing with "hot treads" in a tire plant but the under-
lying dispute involved allowed time, a question on which the agreement was not con-
trolling. Id. at 62-77. Kuhn calls the process "fractional bargaining." His analysis,
unfortunately, does not explore the relationship between the incidence of fractional bar-
gaining and the presence or absence of contractual provisions.

358. If it is apparent at the first step that a general question of interpretation is
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however, the procedure reflects not only an individual interest but also
a group interest. As Professor Cox demonstrated so clearly, many
claims, even individual pay claims, carry implications for the group
which may argue for a disposition adverse to the individual claimant;
an interpretation of the agreement that will sustain one claim may
have the opposite effect on a number of others. Other claims require
the development of new rules to deal with unforeseen situations. 59

The process of grievance settlement thus often involves not only the
settlement of the particular dispute but also interstitial rule-making.
And the setting is one in which it is certain that there will be an
enormous number of interstices. It is for these reasons that the
grievance procedure at some point becomes a union, rather than an
employee, procedure. In some agreements (as in the one litigated
in Figueroa) the procedure is entirely union controlled. In others
the individual employee may file a grievance and thus begin the
process, or even appeal to the second step, but at some point the
union, and only the union, decides whether the grievance will be
pressed further or abandoned.

3. Arbitration

If, after the stepped review process is completed, higher manage-
ment refuses to alter the decision originally made, the union under
most agreements today has the right to appeal to impartial arbitration.
There are various forms: a permanent "umpire," an ad hoc arbitrator
chosen for the particular case by the parties or from lists supplied by
the Federal Mediation and Conciliation Service or the American Arbi-
tration Association, or a board composed of an equal number of rep-
resentatives of each side with a neutral chairman entitled to cast the
deciding vote.360

a. Characteristics. This kind of arbitration, it should be emphasized,
is a recent phenomenon. It has been estimated that fewer than 8 to
10 percent of the agreements in effect in the early 1930's provided for
arbitration. 6 In the others the accepted method of resolving disputes
was the strike. And even in the agreements which did provide for arbi-
tration it was essentially a mediation or agreement-making process

involved, the lower steps are often omitted. Alternatively the management represen-
tatives at the lower steps may seek advice from higher levels before answering so
that the lower step is not a genuine review but a pro forma proceeding. S. SLICHTER,
J. HEALY & E. LvERNASH, THE IMPACr OF COLLECTIVE BARGAINING ON MANAGEMENT
728, 733 (1960).

359. Cox, supra note 273 at 605-15.
360. See Killingsworth & Wallen, Constraint and Variety in Arbitration Systems,

in NATIONAL ACADEMY OF ARBITRATORS, LABOR ARBITRATION-PERSPECTIVES AND PROB-
LEMS, PROCEEDINGS 17TH ANNUAL MEETING 56 (1964).

361. S. SLCnTER, J. HEALY & E. LIvERNAsH, supra note 358, at 739.
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rather than one concerned with rights existing under an agreement.802

Only with union organization of large-scale industry after the passage
of the Wagner Act did the outlines of the system of grievance arbitra-
tion as we now know it become apparent. Initially both sides resisted
an advance commitment to arbitration, 863 and acceptance came slow-
ly."' Although the Director of the United States Conciliation Ser-
vice 68 reported that 62 percent of the 1,200 agreements on file with
the Service in 1941 contained some sort of provision for arbitration, 00

the real explosion in the number of provisions for grievance arbitra-
tion, and in large measure the forms which those provisions took, came
as a result of the activity of the War Labor Board. The Labor-Man-
agement Conference called by President Roosevelt in December, 1941,
agreed that there would be no strikes or lockouts for the duration of

362. R. FLEMiNG, THE LABORARBITRATION PROCESS 1-14 (1965). A detailed
description of the arbitration procedures in the clothing, hosiery, printing and coal
mining industries is contained in TWENTIEM CENTURY FuND, How COLLECTIVE BAR-
GAINING WORKS (1942). Killingsworth and Wallen have described the clothing and
hosiery systems as "impartial chairman" systems whose principal function was guided
negotiation of particular problems rather than adjudication against standards. Kill-
ingsworth & Wallen, supra note 360, at 73. In printing, arbitration was primarily a
substitute for the strike in the negotiation of new agreements. Only in coal mining
did arbitration mean the adjudication of rights under an agreement, and this occurred
only because the industry refused to accept the award of the anthracite Strike Commis-
sion in 1903 calling for a much broader form of arbitration. Id. at 61.

363. When the International Longshoremen's and Warehousemen's Union agreed
in 1938 to industry-wide arbitration "on any question involving a basic interpretation
of this agreement or any question of mutual concern not covered by contract relating
to the industry," the immediately succeeding convention of the American Federation of
Labor not only denounced the agreement but expressed its unalterable opposition to
"compulsory arbitration clauses in agreements" and to any agreement providing for
the "fixing of penalties for individual members for violation of agreements" as "in abso-
lute violation of the constitutional rights of American workers and . . . of the prin-
ciples of American trade unionism." Arbitration of Labor Disputes, 3 L.R.R.M.
1071, 1072 (1939).

364. The first agreement between General Motors and the United Automobile
Workers, in 1937, provided for the exhaustion of the grievance procedure before the
union could strike or resort to other interruptions of production, but disputes were
referred to arbitration only by mutual agreement. The result was unsatisfactory to
both parties. Only two cases were arbitrated between 1937 and 1940. By June 1940,
the parties were ready to agree on the establishment of an umpire to whom complaints
of alleged violation of most of the provisions of the agreement would be referred,
coupled with a prohibition of strikes over those issues. United States Steel in its
first 1937 agreement with the Steelworkers Organizing Committee established a four-
step grievance procedure followed by arbitration. The arbitrator, however, was to be
appointed only by mutual agreement and because the parties were reluctant to entrust
decision to persons who "know nothing about the steel industry" few cases were ar-
bitrated. Harbison, Steel, in TWENTIETH CENTURY FUND, How COLLECTIVE BARGAIN-

ING . WORKS 508, 559, (1942).
365. Now the Federal Mediation and Conciliation Service.
366. Steelman, The Work of the United States Conciliation Service in Wartime

Labor Disputes, 9 LAw AND CONTEmP. PROB. 461, 466 (1942).

[Vol. 61:663



COLLECTIVE BARGAINING AGREEMENT

the war and that the President should set up a War Labor Board to
settle disputes. The strike could therefore no longer be tolerated as
even an optional terminal point of the grievance procedure. And so,
"the Board insisted, as a matter of paramount importance, upon
arbitration as the final step of [the] grievance procedure."36 7  As a re-
sult, the system of grievance arbitration as we now know it was cre-
ated. The War Labor Board expired in 1945, but both management
and labor found the form of grievance adjudication it had so strongly
fostered highly desirable.""' By 1952, 89 percent of all collective
bargaining agreements provided for arbitration, and in 1966 the Bu-
reau of Statistics, in a survey of all contracts covering more than 1,000
employees in effect during 1961-62, reported that 94 percent of the
agreements covering 96 percent of the workers provided for arbitra-
tion.

This figure should not be taken to mean that all grievances under
94 percent of the contracts were subject to arbitration. In 30 percent
of the agreements in effect in 1961-62 there were significant limita-
tions. 6 9 The largest single category of exceptions consists of those
agreements in which the grievance procedure is open to all disputes,
without limitation, but the final step of arbitration is limited to griev-
ances involving questions of interpretation, application, or violation of
the agreement. There are other agreements in which one or more is-
sues are specifically excluded from arbitration. Another major cate-
gory consists of agreements excluding fringe benefit provisions covered
by separate agreements between the parties. And there are a signifi-
cant number of agreements which, at least as to some issues, retain the
older system under which arbitration takes place only if both parties
agree; if both parties do not assent, the union retains the right to
strike after the final step of the grievance procedure.

367. NATIONAL WAR LABOR BOARD, TERMINATION REPORT 113 (1948). Much of
the character of the industrial agreement described in this article is reflected in the
Board's directives. Thus the Board directed that unions agree to managements' rights
clauses specifying that the operation of the plants and the direction of the employees,
including the making and enforcing of reasonable rules be vested exclusively in man-
agement Id. at 110. The now typical arrangement under which an employee can
present his grievance to management, with or without union participation, in the first
step of the procedure, but with the succeeding steps under the control of the union,
was generally ordered by the Board. Id. at 113-19. Time limits were required.
Id. at 121. And the Board "usually defined the arbitrator's jurisdiction to cover all
grievances or disputes concerning the application or interpretation of the contract."
Id. at 131.

368. 62 MoNTHLY LAB. REv. 41-42 (1946).
369. Although the Labor-Management Conference convened by President Truman

in October 1945 was unable to agree on many subjects, the conferees were unanimous
in recommending that all collective bargaining agreements should contain provisions
for the arbitration of disputes involving the interpretation and application of their
terms. BULL. 1425-6, supra note 350, at 8.
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When the agreements that limit the grievance procedure to claims
involving the interpretation and application of the agreement and per-
mit the arbitration of all unsettled grievances are lumped with those
agreements that permit any complaint or request to be processed as a
grievance but which place a comparable limitation at the arbitration
level, the predominant pattern today is the one typically adopted by
the War Labor Board: 370  mandatory arbitration of grievances involv-
ing claims that the employer has not complied with the regulations ex-
pressly or implicitly established by the collective agreement. Has the
employer placed the wrong employee in a vacant job? Has he laid off,
without a reason sufficient under the agreement, a senior employee
while retaining a junior employee? Has he paid the appropriate
wages? Was the denial of holiday pay to an employee who was late
for work on the day after a holiday proper? The arbitrator's function
is to resolve these questions by determining whether the employer in
administering the rules governing the employee-employer relationship
violated the limitations embodied in the collective agreement.

These limitations need not be express. The very nature of the
agreement and the complex organization which it governs often re-
quire substantial implication, if only because of the impossibility of
setting out in words all of the understandings and practices which the
parties necessarily assume in executing it.371 An agreement, for ex-

370. BULL. 1425-6, supra note 350, at 10, found the so-called broad form of ar-
bitration, giving the arbitrator the unlimited right to resolve any dispute whether or
not it involves a question of interpretation, application, or violation of the agreement,
in 340 agreements, constituting about 20 percent of the 1,697 agreements studied con-
taining grievance procedures.

371. See Mittenthal, Past Practice and the Administration of Collective Bargain-
ing Agreements, 59 MicH. L. REV. 1017, 1033-39 (1961). Compare, as to the judicial
interpretation of collective agreements: "Courts . . . can declare implied obligations
to exist only when there is a satisfactory basis in the express provisions of the agree-
ments which make it necessary to imply certain duties and obligations in order to effect
the purposes of the parties. Before an obligation will be implied it must appear from
the contract itself that it was so clearly in the contemplation of the parties that they
deemed it unnecessary to express it . . . or that it is necessary to give effect to and
effectuate the purpose of the contract as a whole." Kellogg Co. v. NLRB, 457 F.2d
519, 524 (6th Cir. 1972) quoting Refinery Employees' Union v. Continental Oil Co., 160
F. Supp. 723, 730-31 (W.D. La. 1958) affd 268 F.2d 447 (5th Cir. 1959) cert. denied
361 U.S. 896 (1959). The quoted language was appropriate in Kellogg, which involved
the judicial construction of a no-strike clause. The 1959 decision from which it came,
however, was plainly wrong in using it with reference to an arbitrator's role in con-
struing a collective agreement. The Fifth Circuit, while correctly noting that the same
standards as to arbitrability need not be followed where the union may strike over a
non-arbitrable dispute [see note 692 infra] erred in concluding that an arbitrator could
not find an implied obligation to compensate with lost pay an employee deprived of
an opportunity to work overtime in violation of the collective bargaining agreement
provisions governing the allocation of overtime. Arbitrators often award that remedy,
as one implied in the agreement, without a shred of language to support it, just as
they almost always order back pay for a wrongfully discharged employee even though



1973] COLLECTIVE BARGAINING AGREEMENT

ample, may have no provision limiting the employer's right to dis-
charge employees. If, however, it contains seniority provisions
which appear to grant security of employement and the right to prefer-
ence in both the filling of vacancies and in the choice of employees
for layoffs, an arbitrator may find that it implicitly contains an under-
taking not to discharge an employee without proper cause.3 72  Simi-
larly, the agreement may contain no provision with respect to the con-
tracting out of work. An arbitrator may nevertheless find that in
some circumstances by contracting out certain types of work the em-
ployer has violated the implicit understanding not to undercut the
wage or other provisions of the contract.17 3  Note that in the latter
case there often is no contention that contracting out is per se a viola-
tion of the agreement. Absent restriction, the employer clearly has
the right to contract out as part of his right to manage the plant. The
question is whether he has exercised that right "in such a way as to
frustrate the basic purposes of the Agreement or make the Agreement
impossible to perform."3 74

b. The nature of arbitral relief. It is in the nature of the relief avail-
able in grievance arbitration that its distinctive quality becomes evident.

the agreement says nothing about that remedy. See notes 484-85 infra and accom-
panying text.

Classic examples of implication are provided in United Steelworkers v. Ameri-
can Mfg. Co., 363 U.S. 564 (1960) and Vaca v. Sipes, 386 U.S. 171 (1967).
Both cases involved grievances by employees who sought to return to work after
a period of disability. In neither case did the agreement specifically confer such
a right, or set forth the standards for determining eligibility for return, although
both provided for absences due to illness. In American Manufacturing, the court
of appeals assumed that such a right existed but that the standard was that set
forth in the seniority provision, "ability and efficiency" equal to that of the em-
ployee who had replaced the grievant during his absence. 264 F.2d 624, 628
(6th Cir. 1959). In Vaca, the parties and the courts assumed, to the contrary,
that the standard was ability to perform the job without danger to the grievant's health.

372. See, e.g., Maclin Co., 52 Lab. Arb. 805, 809 (1969) (A. Koven, Arbitrator);
R. Munroe & Sons Mfg. Corp., 48 Lab. Arb. 1209 (1967) (H. Sherman, Arbitrator).
Cox argues that the implication of a limitation on the right to discharge rests on the
nature of the agreement rather than the seniority provisions. Cox, Reflections Upon
Labor Arbitration, 72 HARV. L. REv. 1482, 1502 (1959). The difficulty with this
view is that it may lead to the implication of a "just cause" requirement into agree-
ments in the construction industry of the kind which Cox himself earlier recognized
normally are not intended to place limitations on discharge. Compare Cox, supra
note 273, at 603, with Huber, Hunt & Nichols, 52 Lab. Arb. 965 (1969) (D. Kabaker,
Arbitrator) in which an arbitrator found such an implied limitation in a construction
contract.

373. National Tube Co., 17 Lab. Arb. 790 (1951) (S. Garrett, Arbitrator). The
cases are reviewed in Crawford, The Arbitration of Disputes Over Subcontracting in
NATIONAL ACADEMY OF A BrTRATORS, CHALLENGES TO ARBrTRATON PROCEEDINGS

13TH ANNUAL MEETING 51 (1960).
374. Bethlehem Steel Co., 30 Lab. Arb. 678, 682 (1958) (R. Seward, Arbitrator).

If the agreement contains provisions concerning contracting out, of course, the ques-
tion is whether the employer has complied with those provisions.
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If the arbitrator determines that the employer's action has not violated
the agreed upon rules, either because the action taken is in accordance
with the rules or because it falls within an area ungoverned by the
rules, that of course ends the matter.37  But when he determines that the
rules were violated, the question of remedy is presented. Since the
collective agreement, unlike a contract to purchase or sell, consists of
rules governing a continuing relationship, an arbitrator performs his
intended function when he decides what action is required by the
rules and directs that action. An employee discharged for an insufficient
cause can be reinstated; an employee improperly denied a promotion,
or whose job was improperly classified, can be given the job or the pay
rate the agreement requires. An improper work schedule can be
changed to one within the boundaries established by the agreement.
There is little doubt that orders directing this kind of remedial action are
what the parties intend the arbitrators to issue, and arbitrators will grant
this kind of relief, usually without question, whether or not there is
specific language in the agreement authorizing it.870  Specific relief is
the normal remedy rather than the exception. This leaves, however, a
large gap: the period between the employer action violating the rules
and the date the decision is implemented. The question is whether any
monetary relief shall be awarded for this period. In nonrecurring situ-
ations this is, indeed, the whole of the remedial question.

Most collective agreements deal with this issue. The way in
which they do so is highly significant. The issue of what monetary re-
lief shall be provided for a past violation is usually referred to not as
a damage question, but rather one of "retroactivity." Two-thirds of the
collective agreements studied in detail by the Bureau of Labor Statistics
contain rules relating to the retroactivity of arbitrators' awards.177

These range from provisions stating that "the arbiters shall in their
decision specify whether or not the decision is retroactive and the
effective date thereof"' 378 to separate provisions for determining the

375. As far as the arbitrator is concerned, that is. If the grievance is denied
because the matter is ungoverned by the agreement, the employer's action may con-
stitute a violation of section 8(a)(5) of the Act under the principles of NLRB v.
Jacobs Mfg. Co., 196 F.2d 680 (2d Cir. 1952), and NLRB v. C & C Plywood Corp.,
385 U.S. 421 (1968). The Board's Collyer doctrine [Collyer Insulated Wire, 192
N.L.R.B. No. 150 (1971)] has the effect of making the 8(a)(5) question under the
Act depend upon whether the arbitrator denies a grievance because management's ac-
tion is in accordance with the rules or because it is within the ungoverned area-a
distinction which the parties have not asked him to make and which is essentially
superfluous to the function the parties have agreed he is to perform.

376. See Cox, supra note 372, at 1494.
377. BUrL. 1425-6, supra note 350, at 77.
378. Agreement between Pacific Coast Shipbuilders and Pacific Coast Metal

Trades Council and Teamsters (exp. 1965) [quoted in BULL. 1425-6, supra note 350,
at 77].
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effective date for adjustments of grievances relating to suspension and
discharge cases, seniority cases, pay-rate cases, and specifying a method
for implementing awards "involving the payment of monies for a retro-
active period. '379  Some agreements require that "the award in all
arbitration cases shall be retroactive to the date when the grievance
arose,"380 while others put a general limit on retroactivity by specifying
that "no grievance shall be subject to retroactive pay more than 30 days
prior to the date the grievance was written." 381. There are agreements
which forbid retroactivity in general, by providing that arbitrators'
decisions shall be effective as of the date of the decision, but then provide
exceptions for particular cases, such as a direction that an arbitrator
who finds that an employee was unjustly discharged shall order rein-
statement with back pay.382  Indeed, almost all agreements provide
that in discharge cases there shall be full retroactivity, that is, back
pay to the date of the event giving rise to the grievance, and arbitrators
will assume that they have authority to give it even if it is not ex-
pressly stated. 83

4. Time limits.

It is essential that the grievance and arbitration machinery oper-
ate with reasonable speed. From the workers' viewpoint, the accept-
ance of the principle that management's action stands until reversed,
and the abjuration of direct response to what they perceive as manage-
ment rule-breaking is tolerable only if the system of adjudication oper-
ates efficiently. If it does not, and grievances accumulate, the system
becomes unacceptable. This, in turn, may lead to wildcat strikes or
work-slowdowns. It is therefore also in management's interest to re-
solve grievances expeditiously. Furthermore, from management's
viewpoint, there is always the possibility of substantial accruals of re-

379. Agreement between United States Steel Corp. and United Steelworkers
(exp. 1974) § 7-G.

380. Agreement between Woven Label Companies of New York-New Jersey
Area and United Textile Workers (exp. 1964) [quoted in BuLL. 1425-6, supra note 350,
at 78].

381. Agreement between Whirlpool Corp. and International Association of Ma-
chinists (exp. 1964) [quoted in BuLL. 1425-6, supra note 350, at 78].

382. I/A Laundry Industry Master Agreement-New York Metropolitan Area
with Amalgamated Clothing Workers of America (exp. 1966) [quoted in BuLL. 1425-6,
supra note 350, at 79].

383. See, e.g., Todd Shipyards Corp., 36 Lab. Arb. 333, 335 (1961) (J. Wil-
liams, Arbitrator), in which there was no provision for reinstatement or back pay
but a provision that "the arbiters shall in their decision specify whether or not the
decision is retroactive and the effective dates thereof." Compare Westinghouse Elec-
tric Corp., 30 Lab. Arb. 187 (1958) (M. Schmidt, Arbitrator), in which neither rein-
statement nor back pay were awarded because arbitration took place only by mutual
agreement and a formal submission agreement limited the arbitrator's jurisdiction to
the determination of whether just cause existed for the discharge.
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troactive liability if its initial action should prove to be impermissible
under the rules. In particular, it is important that discharge grievances
be filed and processed promptly because of their high potential for
both emotional response and retroactive liability.

As a result of this desire for promptness on both sides, the griev-
ance procedure will usually contain fairly rigorous time limits.18 4  The
time for initiation of ordinary grievances usually ranges from two days to
two months; in discharge cases the normal limits vary from one day to
a week. 38  Time limits for appealing may be provided at the inter-
mediate steps and, correspondingly, answers from management may
be required to be furnished within specified time periods. The most
typical penalty for failure to meet the time limits is, in the case of ini-
tial filing, that the grievance shall not be considered at all, and at the
subsequent steps, that it shall be deemed settled on the basis of man-
agement's response at the previous step. Management failure to an-
swer within the required time usually results in immediate reference to
the next higher step, although occasionally it is provided that griev-
ances shall be granted if management fails to answer on time.

Time limits will, of course, simply push all grievances to the top
step quickly if appeals by the union are made automatically or if de-
nials by management are routine. If this occurs, the system simply
breaks down. It is premised on the assumption that as grievances
are processed they are systematically reviewed with the result that only
those whose result is substantially in doubt are processed to the end. 80

Where this does not occur, as in the railroad industry, the system
ceases to perform its function and becomes simply a depository for
stale claims.

5. Control and screening of grievances.

On the management side the steps in the grievance procedure at
least appear to correspond to the Weberian model of bureaucratic
organization--each lower office is appointive and under the control
and supervision of a higher one. 3 7  On the employee side, however,
this is not true. Although a grievance usually can be filed by an indi-

384. Five out of every six agreements examined in detail by the Bureau of Labor
Statistics contain time limits of some kind. BULL. 1425-1, supra note 326, at 37.

385. Id. at 38.
386. This is, of course, a simplification. There are undoubtedly some situations

in which grievances are carried to arbitration even though the result is not in doubt.
They are described in some detail in S. SLICHTER, J. HEALY & E. LIvERNASH, supra
note 358, ch. 26. It remains true, however, that the objective is to resolve as many
grievances as possible short of arbitration and that the failure to exercise reasonable
screening procedures leads to a breakdown in the entire system. Id. at 912. See also
Ross, infra note 392.

387. M. WEBER, supra note 284, at 331.
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vidual employee, either at the initial or the next succeeding step, it is
prosecuted by the union through the later steps. The union official
involved, the shop steward or grievance committeman, is normally an
elected official, responsible not to those higher in the grievance steps
but to the members of the union in the particular department or shop.
Union structures vary the personnel who will handle the grievance if it
is not settled, i.e., if management's answer at the lower steps is not sat-
isfactory. Usually the grievance is considered at a meeting of a com-
mittee of stewards or of a grievance committee representing a larger
constituency than the particular department or shop in which the
grievance originated. Frequently their action is subject to review at
a general meeting of the union membership. On the union side,
therefore, the pyramid of authority is, at least in part, inverted. As
the grievance rises through the procedure it becomes subject to the
control of the membership at large. At some stage, however, a struc-
ture parallel to the management hierarchy may appear. The final
step before arbitration in many cases is handled by appointed repre-
sentatives of the international union who are not elected by the mem-
bers of the local.

The usual problem with this structure, with its both upward and
downward flow of authority, is not that meritorious grievances are not
processed. On the contrary, because those who handle the grievances
are elected, the tendency is to push claims having little merit. The
grievant told by a man he has elected that management is right on a
disputed issue is likely to remember on election day. The contrary
answer may injure the process by overburdening it with unmeritorious
claims, but this injury is not felt acutely by the grievant. For this rea-
son it has been observed that the grievance rate usually rises near
election time.388 Sometimes, indeed, political considerations lead to
the arbitration of grievances which it is hoped will be lost.389 It is
probably also true that in those unions in which appointed stewards, or
business agents, have the responsibility for processing grievances the
number processed tends to be lower than in the more common case of
elected stewards. 390

The consequence of these flaws, in the Weberian sense, in the
union authority structure can be disastrous to the system. The rail-
road industry is an extreme example. Some 70,000 cases have been
docketed with the National Railroad Adjustment Board since 1934.
The delays in reaching decisions were so great that Congress in 1966
amended the statute to provide for the appointment of special boards

388. S. SLIcwrnn, J. HEALY & E. LIVBRNASH, supra note 358, at 699.
389. Id. at 800.
390. Id. at 710. See also R. FLEmING, supra note 362, at 204-05.
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of adjustment to decide cases pending before the national board for
more than 12 months. Even this has apparently not eliminated the
problem created by the fact that it is easier to send a dispute "to
Chicago" than to settle it and thereby possibly alienate some constituents.
The backlog in the First Division of the Board is still so great that about
five years would be needed to clear it up even if no new cases were
docketed. 9' Similar problems have arisen in other industries. At
International Harvester during the five-year period 1954-1959, more
than 48,000 grievances were appealed to arbitration, and at one point
12,000 were awaiting hearing. 39 2 When this happens in a system not
financed by the government it simply breaks down and the parties
must either drastically revise their practices or eliminate arbitration as
the terminal point in the procedure.

A contrary example is provided by the General Motors-U.A.W.
relationship. During the first 18 years of its existence, the office of
the umpire decided, on average, less than 100 cases per year. During
the second half of that 18-year period the average was 45 decisions
per year. There was a substantial grievance load but, at the same time,
effective settlement and screening procedures were developed. A ma-
jority of grievances were settled at the first step, about 30 percent
were settled at the second step, and about 10 percent at the third step.
The remainder were appealed to the umpire. Before hearing, how-
ever, they were further screened by both the company and the union.
In this screening process, 55 percent of the appealed cases were
dropped by the union and another 41 percent were disposed of jointly
by an adjustment of some kind or referred back for further considera-
tion. Only 4 percent of the cases appealed to the umpire were actually
heard. In 1957, this amounted to 3/100 of 1 per cent of the griev-
ances filed: 24 decisions out of 80,000 grievances.89 8

The ratio between grievances filed and cases arbitrated at Gen-
eral Motors is undoubtedly an extreme one.3 94 But it illustrates the

391. Northrup, The Railway Labor Act: A Critical Reappraisal, 25 IND. & LAD.
REL. , Ev. 21 (1971). Professor Northrup's figures have been suitably amended on
the basis of the statistics contained in NATIONAL MEDIATION BOARD, THIRTY-SIXTH
ANNUAL REPORT 75 (1970). For an earlier but more careful analysis of the problem
see Mangum, Grievance Procedures for Railroad Operating Employees, 15 IND. &
LAB. REL. REv. 474 (1962).

392. Ross, Distressed Grievance Procedures and Their Rehabilitation in NATIONAL

ACADEMY OF ARBITRATORS, LABOR ARBITRATION AND INDUSTRIAL CHANGE, PROCEED-

INGS, 16TH ANNUAL MEETING, 104, 127 (1963).
393. All figures are derived from Alexander, Impartial Umpireships: The Gen-

eral Motors-UAW Experience, in NATIONAL ACADEMY OF ARBITRATORS, ARBITRATION

AND THE LAW, PROCEEDINGS, 12TH ANNUAL MEETING 108, 129, 138 (1959).
394. At Ford, which has a very different history, there was an average of 435

cases per year decided in the same period. Platt, Discussion: The Chrysler-UAW
Umpire System in NATIONAL ACADEMY OF ARBITRATORS, THE ARBITRATOR AND THE

PARTIES, PROCEEDINGS, 11TH ANNUAL MEETING 141, 142 (1958). The Ford pattern
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point. The grievance procedure is much more than a step in a litigation
process-it is an integral part of the administration of the enterprise. In
commercial transactions, resort to litigation is a sign of malfunction. In
industrial relations, grievances are the norm; they are expected wherever
there is an aggressive management and an alert and militant union. A
grievance rate of 10 to 20 per 100 employees per year has been described
as typical,3" 5 although both higher and lower grievance rates are often
found. 390

Essential, then, to the functioning of the grievance system is the
existence of effective screening and settlement procedures. In their
absence it becomes too expensive and too time consuming, placing de-
mands on the arbitration process it simply cannot meet. But even so,
it has been estimated that as many as 100,000 grievances are settled
by arbitration each year. 397  Considering the enormous problems in-
herent in the interpretation and application of tens of thousands of dif-
fering sets of rules governing the working lives of millions of employ-
ees, the success of these autonomous systems of adjudication and the
infrequency with which resort is had to the publicly financed adjudi-
catory mechanisms of the courts is astonishing.

6. The No-Strike Clause

There remains one final aspect of the industrial collective agree-
ment which must be described and which is related in at least some
respects to the provision for grievance arbitration: the no-strike pro-
vision. A ban on strikes, of one sort or another, is characteristic of
virtually all industrial collective agreements, but the nature of that ban
varies enormously.

No-strike provisions can be classified into three rough categories.
The narrowest is implicit in the nature of the agreement and is, indeed,

was reversed in 1958, and by May 1959, there were only 50 cases heard and decided
by the umpire. The history is set forth (as "Company A") in S. SLicrraT, J. HEALY

& E. LxvERNASH, supra note 358, at 777-81.
395. S. SLICHTER, J. HEALY & E. LVERNASn, supra note 358, at 698. Such a

rate would indicate a total grievance load per year of from one to two million griev-
ances, if we assume ten million workers covered by agreements containing grievance
procedures.

396. Although, generally speaking, abnormally high grievance rates mean that
union-management relations are bad and low rates mean that they are good, there is
no necessary correspondence. A low rate may mean that dissatisfactions are sub-
merged and the union is too weak to do an effective job; a high rate may signify that
there are an unusual number of technological or other problems. Id. at 702-03.

397. Id. at 752. The actual figure is, of course, unknowable. A much lower
estimate of "upward of 10,000" was made by considering only the cases decided by
members of the National Academy of Arbitrators. Jones, The Role of Arbitration in
State and National Labor Policy, in NATiONAL ACADEMY OF ARBrrRATORS, ARBITRATION

AND THE PUBLIC INTEREST, PROCEEDINGS, TWENTY-FOURTH ANNUAL MEETING 42, 45
(1971).
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imposed by law. I have described the agreement as a device by
which at least some of the rules management would establish unilater-
ally in the absence of collective bargaining are established by agree-
ment. It incorporates the parties' basic understanding that manage-
ment administers the rules and that the union exercises its functions
during the agreement by processing through the machinery established
by the agreement any claims that management has not complied with
the rules in exercising its authority. Implicit in that description is an
understanding that the rules agreed to are fixed until renegotiated and,
usually, some understanding as to a period in which such renegotiation
may not be insisted upon. Except in the railroad industry, this un-
derstanding is reflected in a fixed termination date. The termination
date does not, however, signify any intention by the parties that their rela-
tionship, or the rules agreed to, will terminate at that time, but rather
that neither party will use its economic power to compel changes in the
rules before then.398  In the railroad industry the same intention is
signified in another, and more accurate, way. The termination nomen-
clature is not used, and the rules are set forth without limit of time.
Any understanding that they are not to be renegotiated for a fixed
period of time is embodied in an agreement for a moratorium on the
filing of the section 6 notices which alone can initiate the "almost in-
terminable process"399 that must be completed before self-help meas-
ures can be used by either party.

The understanding that neither party has the right to insist on
changes in the rules for a fixed period implies, on management's side,
a commitment to maintain them in effect, and, on the union side, a
commitment not to strike to compel changes. A prohibition against
strikes to compel change in the agreement prior to the termination date
is therefore an implicit part of every collective bargaining agreement.
Indeed, that prohibition is so essential to the collective agreement that
the law imposes it whether the parties express it or not. Section 8(d)
of the National Labor Relations Act, in defining the duty to bargain,
includes a duty to maintain in effect the terms and conditions ex-
pressed in an agreement, 400 without resort to strike or lockout, 40 1 for

398. This meaning of the termination date of the agreement is reflected in the
usual colloquial usage which refers to it as the date when the agreement is "open."
A provision permitting negotiation for changes before termination in some of the
rules in the agreement is therefore customarily referred to as a "re-opener."

399. Detroit & T. Shore Line R.R. v. United Transp. Union, 396 U.S. 142, 149
(1969).

400. 29 U.S.C. § 158(d) (1970). Even before this provision was inserted in
the Act, a strike to compel changes in the agreement during the term was unprotected.
NLRB v. Sands Mfg. Co., 306 U.S. 332 (1939).

401. The lockout is not the proper correlative of the strike in this context despite
the statutory language. Since the employer administers the rules, both those limiting
employer action and, through the disciplinary process, those governing employee con-
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the term of the agreement. And the Railway Labor Act has been con-
strued judicially to prohibit strikes prior to the exhaustion of the pro-
cedures initiated by a section 6 notice, and hence to prohibit strikes
during any moratorium period, as well as during the interminable
process of negotiation initiated by such a notice.40

A second and broader form of prohibition against strikes exists
as a direct counterpart to the grievance and arbitration provisions of
the agreement. Except in the rare cases in which the union reserves
the right to strike over claims of violation by the employer without any
prior use of the grievance procedure, the establishment of that pro-
cedure impliedly, and usually expressly, prohibits the use of economic
force, at least until the procedure has been exhausted. If the termi-
nal point of the procedure is arbitration, as it is in the great majority
of modem agreements, the commitment to arbitrate is the exclusive
alternative to the strike.

The arbitration provision in the collective agreement has fre-
quently been described by the Supreme Court as the quid pro quo for
the agreement not to strike.40 3 Although the characterization is ac-
curate insofar as it reflects the historical development of arbitration
from a method of avoiding strikes over what the terms of an agreement
shall be to a substitute for a strike as a means of resolving claims of
employer noncompliance during the period of an agreement, in only a
few agreements does it describe an equivalence. An example is the
agreement between the Aluminum Company of America and the
United Steelworkers. It contains the usual grievance procedure, the
terminal point being the Board of Arbitration. It specifies that the
Board of Arbitration's sole function "is to interpret the provisions of
the Agreement and to decide cases of alleged violation of such pro-
visions." Specific subjects, such as contracting out, are excluded from
arbitration. The agreement then provides that "as to any disputes
subject to arbitration, the Union agrees that it will not cause nor cause
its members to take part in any strike or work stoppage. . . ." As to
other disputes, the grievance procedure, but not arbitration, is availa-
ble and strikes are forbidden until five days after its exhaustion.40 4

duct, he has the power to alter them unilaterally without resorting to a lockout. The
employer obligation properly correlative to the no-strike obligation is therefore the
obligation to maintain the agreed upon terms and conditions in effect and, where
there is a dispute as to whether he has done so, to submit to and be bound by the
machinery established by the agreement to adjudicate such questions.

402. Detroit & T. Shore Line R.R. v. United Transp. Union, 396 U.S. 142
(1969).

403. Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 455 (1957); United
Steelworkers v. Warrior & Gulf Nav. Co., 363 U.S. 574, 583 (1960).

404. Agreement between Aluminum Company of America and United Steel-
workers of America (exp. 1974), § 54. The exclusion of contracting out has an in-
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Under the Alcoa agreement the prohibition against strikes thus pre-
cisely balances the agreement to arbitrate. As to matters not coming
within the negotiated rules, agreement is "open"; management
can act and the union, after completing the negotiating process repre-
sented by the grievance procedure, is free to strike.

Only a small proportion of industrial agreements are of this kind.
The great majority of industrial collective agreements contain a no-
strike provision of a third type: a prohibition of strikes to protest any
employer conduct, whether or not the conduct is limited by the rules
contained in the collective agreement. Roughly half of the no-strike
provisions analyzed by the Bureau of Labor Statistics were absolute
bans.4 0 5 Another substantial portion of the agreements studied per-
mitted strikes only for specified employer actions, such as a refusal to
arbitrate, comply with an arbitration award, or make payments to
the union health and welfare fund. Other agreements, such as those
in automobile manufacturing, permit strikes only over specified issues,
such as production standards or safety disputes. 4°0  All such agree-
ments, together totalling more than three-quarters of the agreements
studied by the Bureau, can be said to be "closed" or "closed" with
specified exceptions.4 07  Railroad agreements are all "closed" by vir-

teresting history. In 1952 a grievance was processed complaining that some truck
drivers lost their jobs as a result of the contracting out of ore hauling. The Board
ruled that no provision of the agreement was violated and therefore the case was
"beyond its jurisdiction." This meant, in effect, that the issue was a strikeable one.
In 1962 the subject of contracting out was made a re-openable subject. No agreement
was reached and the subject was returned to status quo, with the right to strike, by
specifically listing contracting out as beyond the jurisdiction of the Board.

405. BULL. 1425-6, supra note 350, table 8, at 86.
406. Id. at 88-89.
407. The BLS figures, as given in the tables in BULL. 1425-6, supra note 350, at

86, can be restated in terms of percentages of the agreements containing no-strike pro-
visions as follows:

TABLE 1

Type of Ban Percent of Agreements Percent of Workers
1. Absolute-no express exceptions 49.4 44.3
2. Absolute but waived if agreement

violated 21.7 20.3
(a) by refusal to arbitrate or

comply with award 15.2 not given
(b) by failing to comply with specified

provisions, such as payment to
health and welfare fund 3.3 not given

(c) in any way 3.2 not given
3. Limited to issues subject to

arbitration 22.9 29.0
4. During processing of grievance 6.0 6.4
Category (2) has been divided in accordance with the percentages given in the

text of BULL. 1425-6, supra note 350, at 88-89.
With the possible exception of category 2(c), all of the agreements in categories

(1) and (2) can be said to be "closed" in the sense used here. Probably a substantial
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tue of the status quo provisions of the Railway Labor Act. They can,
however, be opened, in absence of a moratorium agreement, at any
time by the filing of a section 6 notice.

Of the agreements that are closed, or closed with exceptions, there
are some in which the closure is balanced by a grievance procedure
and arbitration extending to all disputes of any kind between the par-
ties. 408  On the railroads the closure is balanced by a prohibition
against employer change in any of the "actual objective working con-

portion of the agreements in category (3) are at least partially "closed," since BLS
apparently included both agreements of the Alcoa type and agreements of the auto-
mobile manufacturing industry in this category. The latter group are "closed" with
specific exceptions. Only 44 agreements in category (3) explicitly reserved the
right to strike on all issues not subject to arbitration.

There were also 180 agreements in which there was no stated restriction on
strikes. 161 of these contained grievance procedures and 143 provided for arbitration.
On the assumption that, in accordance with Teamsters Local 174 v. Lucas Flour Co.,
369 U.S. 95 (1962), a prohibition against strikes is to be implied to the extent that
use of the grievance procedure or arbitration is available, these 161 agreements should
be added to categories (3) and (4). Making this addition and assuming that only
44 of the agreements in category (3) are open as to all issues, the number and per-
centages of closed and open agreements can be restated as follows (percentages of
workers are not given, since they are not available in the BLS study):

TABLE 2

Closed Agreements Agreements Percent

1. Absolute strike ban 757 44.1
2. Ban waived in limited way by violation 284 16.5
3. Right to strike on limited issues not

subject to arbitration 307 17.9
4. Other 4 .2

1,352 78.7%

Open Agreements Agreements Percent

5. Ban waived, any violation 49 2.8
6. Right to strike on any non-arbitrable issue 44 2.5
7. Arbitration-implied ban 143 8.3
8. Ban during processing of grievances 92 5.4
9. Grievance procedure-implied ban 18 1.0

10. No ban, no grievance procedure 19 1.1

365 21.1%
408. Of the 1,352 agreements categorized as "closed" in Table 2, 315 could be

said to balance the no-strike and the arbitration commitments: 154 of the agreements
with an absolute strike ban and 64 of the agreements with a right to strike on lim-
ited issues not subject to arbitration also provided for "broad-form" arbitration not
limited to interpretation and application of the agreement. BULL. 1425-6, supra note
350, at 91. This leaves a total of 1,037 agreements, or about 60 percent of the total
number of agreements examined, in which the no-strike provision has the effect of
withdrawing from the possibility of both arbitration and concerted action at least
some matters relating to wages, hours and working conditions not covered by the
agreement. The imprecision of this figure should be emphasized. It is drawn from
categorizations of uncertain accuracy made by BLS, and the stated assumptions as to
the constituents of the BLS categories.
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ditions and practices" in effect.409 The Act not only prohibits the
union from striking, it also prohibits "management from doing any-
thing that would justify a strike. '410  In the majority of agreements,
however, there is no such balance; strikes are forbidden, but arbitra-
tion is available only with respect to interpretation or application of the
agreement, that is with respect to whether the employer, in administering
the enterprise, has exceeded the restrictions on its authority set forth
in the agreement. Since, except possibly in the railroad industry, the col-
lective agreement does not usually contain all of the rules controlling
the employer-employee relationship, or cover all matters which can
be said to be within the scope of wages, hours, and working conditions,
the no-strike provisions of most collective agreements constitute a quo
considerably in excess of the quid of the agreement to arbitrate.

It is this fact more than any other which has created the tendency,
already noted,411 for arbitrators to find implied restrictions on manage-
ment conduct within the agreement and which underlies the dispute
over the extent to which past practices or rules not explicitly in the
agreement should be deemed, sub silentio, to be embodied in it.41 2  I

do not propose to enter that controversy here. For present purposes
it is important only to recognize as a characteristic of the industrial
collective agreement that it usually does more than provide the speci-
fied limitations on employer conduct. It also serves, through the
no-strike provision in its most common form, to impose a rule of
conduct on the employees which would not exist in its absence.

E. The Functions of the Industrial Agreement

The above description of the industrial collective bargaining
agreement and its procedural mechanisms helps to explain, I believe,
the acceptance of collective bargaining by large segments of the
American economy. The employees' interest seems plain enough. It
is not only that collective bargaining offers, or at least appears to of-
fer, a method of obtaining a larger share of the economic pie. Even

409. Detroit & T. Shore Line R.R. v. United Transp. Union, 396 U.S. 142, 153
(1969).

410. Id. at 150.
411. See text accompanying notes 371-74 supra.
412. Compare Cox & Dunlop, The Duty to Bargain Collectively During the

Term of an Existing Agreement, 63 H-Iv. L. Rnv. 1097, 1116-25 (1950), with
Findling & Colby, Regulation of Collective Bargaining by the National Labor Relations
Board-Another View, 51 CoLUM. L. Rlv. 170, 177-181 (1951). The differences
over the meaning of the agreement's silence arose out of differences over the duty to
bargain during the term of an agreement. On the latter point, the Board's view ex-
pressed by Findling and Colby has prevailed. NLRB v. Jacobs Mfg. Co., 196 F.2d
680 (2d Cir. 1952). None of the discussion in the text is intended to indicate that
there may not be a duty to bargain as to "uncovered" subjects during the term of
an agreement, even if strikes are forbidden.
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where this is not so, as in the case of plants and industries which
traditionally follow wage patterns set elsewhere, the collective agree-
ment provides a system of law to govern matters much more impor-
tant to the employee than those governed by most public law: his right
to a job and to a promotion, the hours at which and the conditions un-
der which he is required to work, his right to refuse or to share in the
opportunity to work overtime, the length and scheduling of his vaca-
tions, and so forth. The establishment of a rule of law on all these
matters, with its concomitant internal adjudicative mechanism, is not
without cost to the individual worker. There are not only union dues
to be paid and the risk of loss of income, or even of the job itself, in the
economic conflicts which the system recognizes as the method of set-
fling disputes as to what the rules shall be. There is also an implicit
agreement to be bound by the majority as to the content of the rules.
In many occupations, particularly white collar ones, the rules inhibit a
free-form employment relationship which appears to have considerable
attraction for some. But overall, the advantages seem real enough to
most working men.

What needs explaining is management's acceptance of collective
bargaining. Many employers do not now actively oppose organization
and in many industries in which collective bargaining was bitterly re-
sisted a generation ago management appears to be willing to retain
the collective bargaining relationship even though there are major dif-
ferences of opinion over the terms of that relationship. This is true
even where management does not accept the union as a partner in
the establishment of wages, hours and working conditions. The classic
example is the General Electric Company. While General Electric
has repeatedly demonstrated its view that it is the best judge of the
views and interests of its workers and has been willing to sustain sub-
stantial costs and even extensive strikes to establish its primacy in the
collective bargaining relationship, all of the evidence indicates that it
has carefully avoided an attempt to destroy that relationship.4 13 Even
during the bitter strike of 1969-70, in which, for the first time since
1946, a settlement was reached that did not in substance amount to

413. Note particularly the position taken by the company after the totally unsuc-
cessful I.U.E. 1960 strike. Although it clearly had the LU.E. on the ropes once the
union capitulated as to the terms of the agreement, the company agreed to continue to
recognize check-off cards, included units in the agreement where decertificaiton peti-
tions were filed during the strike, and reinstated the agreement in a manner to insure
a contract bar against further petitions. See H. NoRTHRup, BouLwtausm 90 (1964).
At only one small plant, with 69 employees in the unit, was there any replacement of
strikers, and this was apparently at the initiative of the plant manager. See General
Elee. Co., 150 N.L.R.B. 192, 255 (1964), enforced, NLRB v. General Elec. Co.,
412 F.2d 512 (2d Cir. 1969). During the longer and even more bitterly contested
1969-70 national strike the company did not replace any economic strikers.
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a confirmation of the company's first, and final, offer, there was no
attempt to eliminate the unions involved. Although the company kept
its plants open and repeatedly urged its employees to disregard the
union and return to work, it almost never attempted to replace the
strikers, nor did it encourage decertification petitions in order to elimi-
nate the union. Indeed, a review of General Electric's labor relations
history leads to the conclusion that General Electric is at the least
agreeable to the continued existence of the collective bargaining rela-
tionship. The struggle between General Electric and its unions is not
over whether there should be a collective bargaining agreement, but
only over the extent of the unions' participation in shaping the agree-
ment.

This is but one of many examples. In the steel industry, there
have been a number of new plants built within recent years. In no
case, however, did the steel companies seriously attempt to defeat or-
ganization by the Steelworkers and the subsequent incorporation of
those plants within the collective bargaining agreements of their re-
spective companies. The can manufacturing industry is certainly one
which has been characterized by the exercise of effective union eco-
nomic power. Yet I was once assured by the vice president in charge
of industrial relations from one of the larger can companies that
the company would make no serious effort to impede the organization
of new plants by the company as they were opened.414  DuPont, the
largest private employer in the United States not organized by unions
affiliated with the AFL-CIO, provides another example. While vig-
orously opposing all of the almost uniformly unsuccessful attempts by
national unions to obtain collective bargaining rights, DuPont has
never opposed the organization of independent unions and, indeed,
normally recognizes such a union without requiring it to go through
the test of an NLRB election.41 5

These examples are sufficient to demonstrate what should be ob-
vious in any event: Most modem American industries accept the no-
tion of collective bargaining. This is not to say that there are not
significant segments of American industry in which the contrary is
true. One has but to look at the textile industry, or read the never-
ending flow of Labor Board decisions dealing with employer attempts
to defeat union organization, to recognize that in many segments of
American industry, collective bargaining is resisted as vigorously today
as it was several generations ago.

414. This statement was made, it should be added, in answer to a complaint
against the company's policy of opposing the effort of the Steelworkers to organize
the company's clerical employees.

415. Rezlar, Labor Organization at Dupont: A Study in Independent Unionism, 4
LAB. HIST. 178, 183 (1963).
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The interesting question is why in many segments of American
industry, particularly in the larger, more integrated and more complex
industrial relationships, there is an acceptance of, and I would go as far
as to say even in some cases a desire for, collective bargaining. There
are some answers which quickly suggest themselves but which, on
analysis, are incorrect. The most facile is that there is a conspiracy
between labor and management and that collective bargaining is ac-
cepted, and even encouraged, because management believes that it
can obtain a cheaper deal on wages, hours and working conditions
than it could get if there were no union. There undoubtedly are
"sweetheart" agreements in American industry; but the acceptance of
collective bargaining in major industries like autos, steel, rubber, and
electrical manufacturing certainly is not predicated on the notion
that the collective bargaining agreement undercuts the interests of the
workers.

Another possible answer is that collective bargaining is accepted
simply because the law has declared it to be the preferred method of
conducting labor relationships. The answer attributes more force to
the National Labor Relations Act than I believe appropriate and is, in
any event, contradicted by the fairly substantial weapons remaining
available to employers who wish to resist organization or destroy col-
lective bargaining. There is not only the right to use elaborate tech-
niques of persuasion, a right vigorously exercised by those employers
seeking to remain free of unionism.4' There are also innumerable
tactics available to an employer determined to avoid the consummation
of an agreement,417 tactics which can only ineffectually be remedied
by the processes of the National Labor Relations Board. 418 And there

416. See, e.g., Livingston Shirt Corp., 107 N.L.R.B. 400 (1953) (captive audi-
ence); Montgomery Ward & Co., 50 L.R.R.M. 1553 (NLRB, 1962) (same, at over-
time rates); Storldine Corp., 142 N.L.R.B. 875 (1963) (letters, speeches, movies).
A collection of extreme examples is contained in the statement of Isidore Katz in
Hearings Pursuant to S. Res. 140 Before the Subcomm. on Labor-Management Rela-
tions of the Senate Comm. on Labor and Public Welfare, 81st Cong., 2d Sess., pt. 2,
at 101-11 (1950). See also, Wirtz, The New National Labor Relations Board; Herein
of "Employer Persuasion," 49 Nw. U.L. REV. 594 (1954); Bok, The Regulation of
Campaign Tactics in Representation Elections under the National Labor Relations
Act, 78 HAav. L. REv. 38 (1964).

417. The simplest tactic, of course, is simply to engage in "hard bargaining" for a
year after certification and then refuse to meet further on the ground that the union
no longer represents a majority. See, e.g., McCulloch Corp., 132 N.L.R.B. 201 (1961);
NLRB v. Cummer-Graham Co., 279 F.2d 757 (5th Cir. 1960); Chevron Oil Co. v.
NLRB, 442 F.2d 1067 (5th Cir. 1971).

418. See, e.g., H. K. Porter Co. v. NLRB, 397 U.S. 99 (1970); Tiidee Products
Co., 194 N.L.R.B. No. 198, 79 L.R.R.M. 1175 (1972), on remand from I.U.E. v.
NLRB, 426 F.2d 1243 (D.C. Cir.), cert. denied, 400 U.S. 950 (1970). The present
Board, while conceding that the inadequacy of its remedies is "egregious" in some
cases, has "reluctantly concluded" that the cure must come from Congress. Ex-
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is, of course, the right of the employer to destroy a union by hiring
replacements during the course of a strike or by resorting to a lock-out.
There is no solid proof, but I believe it to be true that most employers
who are really determined to resist or eliminate collective bargaining
have the power to do so.419

Acceptance of collective bargaining is explainable, I suggest, not
because the law requires it or because employers believe that they can
achieve more favorable wages, hours, and working conditions through
collective bargaining than otherwise, or even-a third possibility-
because of a desire for certainty or stability with respect to labor
matters. The real answer lies in the function the collective agree-
ment performs in the government of a business enterprise. As has
been said,420 any industrial enterprise must have a system of rules, and
the larger and more complex the enterprise, the greater the necessity
for rules and their formalization. Collective bargaining can serve
many useful functions for management in connection with the formu-
lation and administration of these rules. First, it establishes a mech-
anism by which employee consent to those rules can be obtained.
That consent not only extends to those rules established in the collec-
tive agreement but also to rules established by management in areas
not covered by the agreement to the extent that the union, by not in-
sisting upon participation in the formulation of those rules, can be
said to have at least implicitly consented to management's authority to
impose them.

Consent is important in a complex bureaucratized enterprise.
As Reinhold Bendix put it: "Beyond what commands can effect and
supervision control, beyond what incentives can induce and penalties
prevent, there exists an exercise of discretion important even in rela-

Cello-O Corp., 185 N.L.R.B. No. 20, 74 L.R.R.M. 1740, 1741 (1970), remanded,
449 F.2d 1046 (D.C. Cir.), enforced, 449 F.2d 1058 (D.C. Cir. 1971).

419. This is certainly true in the southern textile industry. Despite a mammoth
union effort over several decades, the industry remains largely unorganized. See
SUBCOMM. ON LABOR AND LABOR-MANAGEMENT RELATIONS OF THE SENATE COMM. ON

LABOR AND PUBLIC WELFARE, LABOR-MANAGEMENT RELATIONS IN THE SOUTHERN
TEXTILE INDUSTRY, 82d Cong., 2d Sess. (1952); Hearings on H.R. 11725 Before the
Special Subcomm. on Labor of the House Comm. on Education and Labor, 90th Cong.,
1st Sess. at 12-195 (1967). J. P. Stevens and Company received star billing in the
1967 hearings and vigorously defended the legality of its actions, which were then un-
der review. Id. at 90-100. Four years and several cases later the Fifth Circuit re-
ferred to it as "unchastened by and impervious to judicial homilies." J. P. Stevens
& Co. v. NLRB, 441 F.2d 514, 516 (5th Cir. 1971). Most recently the D.C. Circuit,
in the twelfth of the Stevens unfair labor practice cases, described the Board's efforts
as ". . . a quixotic effort to convince J. P. Stevens and Company to respect the rights
conferred on its employees by . . . the National Labor Relations Act." Textile
Workers v. NLRB, 82 L.R.R.M. 2471 (D.C. Cir. 1973).

420. See text accompanying notes 280-88 supra.
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tively menial jobs, which managers of economic enterprises seek to
enlist for the achievement of managerial ends."' 2 '

Workers must be willing to do the work assigned with a degree of
steady intensity. . . . T]hey must be willing to comply with general
rules as well as with specific orders in a manner which strikes some
reasonable balance between the extremes of blind obedience and
capricious unpredictability. And it is this last qualification which
brings the general attributes of an ethic of work performance within
the framework of an industrial organization; for under conditions
of factory production the intensity of work, its accuracy, and the
careful treatment of tools and machinery cannot remain the attributes
of an individual's performance. Rather these qualities of work must
be coordinated with production schedule, and that coordination de-
pends to some extent on the good judgment of each worker in his
every act of complying with rules and orders. 422

Because of the necessity of consent, managements have over a pe-
riod of 200 years developed changing ideologies to justify their author-
ity and to create thereby the necessary ethic of work performance.423

The establishment of rules in a collective agreement can serve as a
substitute for such ideologies. And the process of collective bargain-
ing, .including periodic conflicts over the content of the rules, can
serve to channel the natural desire of employees to exercise strate-
gies of independence 424 into acceptable forms and to legitimize the result.

It is interesting, in this connection, to note the general corres-
pondence of unofficial or "fractional" bargaining, both within the
grievance procedure and outside it, and as well the incidence of wild-
cat strikes, with those issues which are not covered by adjudicable
rules in the collective bargaining agreement. In Kuhn's study of
bargaining in the grievance procedure, largely based on rubber in-
dustry practice, the most frequent issues were work loads, allowed
time, and piece rates,4 2r none of which were determinable under the
agreements. In the basic steel industry the issue most typically in-
volved in wildcat stoppages has been incentives;4 26 in automobile man-
ufacturing what would otherwise be a wildcat strike over "production
standards" is legitimized by removing it from the no-strike provision.

421. R. BENDiX, supra note 290, at 251.
422. Id. at 204.
423. See generally id.
424. Id. at 446.
425. See generally I. KU H, BARGA NG N GRmvANcE SETT i mNT (1961).
426. The statement is based largely on my own experience. There is unfor-

tunately no good source of statistics as to the prevalence of wildcat strikes and the
issues involved in them. The Bureau of Labor Statistics publishes annually a de-
tailed analysis of work stoppages by industry and issue. It does not, however, indicate
whether the stoppages are or are not in violation of contract. Nor does the published
breakdown by issue relate to specific industry groups.
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In both cases the parties have been unable, for one reason or another,
to agree upon standards by which the disputes can be adjudicated.4 27

In contrast, disputes over seniority, which once caused significant
turbulence, ceased to cause problems as detailed rules have been ne-
gotiated and the parties have become accustomed to operating within
that framework. 2a

The collective agreement serves a second function for the manage-
ment of a complex enterprise: to the extent that rules are embodied in
a collective agreement, the grievance procedure operates as a mechan-
ism by which higher management polices compliance with its orders
by the lower ranks in the hierarchy. Let me offer a few examples.
The collective agreement between one of the country's major steel pro-
ducers and the union provides that if an arbitrator finds that an em-
ployee has been discharged without proper cause he shall be rein-
stated with back pay. The agreement explicitly forbids modification
of the penalty. The consequence of these provisions is that if the ar-
bitrator finds that an employee engaged in conduct which warranted
some discipline, but not discharge, he is compelled to find that the
discharge was not proper and to order reinstatement with full back
pay, even though he would have sanctioned a suspension or other dis-
ciplinary action if not restrained by the agreement. Any discharge
case which goes to arbitration thus becomes an all-or-nothing proposi-
tion. An employee's suspension for 30 days could be sustained by the
arbitrator, yet an employee discharged for identical conduct would re-
ceive full back pay, and thus no penalty at all, if reinstated by the arbi-
trator. The union for years sought to eliminate the provision forbid-
ding the arbitrator to modify discipline and pointed out that as the
provision was construed it in effect exonerated employee conduct
which should have been subject to some disciplinary sanction. The
company refused to change the provision. Although various reasons
were given in negotiation, the real reason, privately stated, was that it
provided the only means for top management to ensure enforcement
of its discharge policies. It was company policy that lower level su-
pervision should carefully consider all of the merits of a case and ex-

427. In steel, incentive questions are arbitrable but there is no agreement on the
proper level of incentive compensation. The jointly negotiated inequity settlements which
grew out of the War Labor Board originally included detailed rules as to job classifica-
tion and specific standards to implement the contractual provision that incentives provide
"equitable incentive compensation." The former were implemented in 1946 and now
form the basis for the classification and hourly pay rates for all jobs in the industry.
The union leadership, however, refused to accept the incentive standards which had been
negotiated at the technical level because of the anticipated adverse membership reac-
tion, and the problem remains one which the union and the industry have been
unable to resolve satisfactorily.

428. S. SLrcirr, J. HEALY & E. Lwn EAsuf, supra note 358, at 668.
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ercise its power of discharge only when fully satisfied that the penalty
was warranted. The all-or-nothing provision prevented careless ad-
ministration and the shifting of responsibility to higher levels since the
consequence of over-zealous discipline was that the employee got off
scot-free, to the embarrassment of the local management. Although
there were inequitable results on occasion, the rule was justified nev-
ertheless because it gave top management an enforcement weapon
against lower management.

The major can companies have national master agreements which
are supplemented by local agreements. Until 1955 the national agree-
ment of one of the companies set forth the basic principle of seniority
but permitted the detailed rules and the units in which it was to be ap-
plied to be negotiated locally between plant management and the local
union. In 1955, however, the company agreed with the union on a
supplemental unemployment benefit plan which provided benefits for
employees who were laid off after two or more years of service. With
the establishment of this program, the company resurrected an ancient
union demand-which had been made in the confident assumption
that management would never agree to it-and insisted that the local
authority to negotiate seniority supplements be limited by a require-
ment in the national agreement that all layoffs be made on a plant-
wide seniority basis. The objective was, of course, to minimize the
number of employees with more than two years of service who would
be laid off. Since the cost of the supplemental unemployment bene-
fits would be charged to the local plants, one might think that plant
management should decide whether the operating difficulties created
by a system of plant-wide seniority would be sufficiently great to jus-
tify the additional unemployment benefit costs that would be incurred
if seniority on a smaller unit basis were retained. Or, if the company
thought that plant-wide seniority should be adopted in every case, this
could have been accomplished by directing the plant officials to insist on
plant-wide seniority in their local negotiations. The company, how-
ever, was fearful that local plant management, faced with the operat-
ing difficulties which such a system would entail and unwilling to
make the necessary managerial changes to accommodate it, would not
negotiate hard enough for plant-wide seniority. It therefore insisted,
over union opposition, on putting plant-wide seniority in the national
agreement.

A third example relates to a large manufacturing plant in Missis-
sippi. The company hired a work force which included slightly more
than 50 percent black employees. Whether because of laudable mo-
tives or simply because it was necessary to maintain a work force
willing to perform efficiently, the company established very strict
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rules forbidding discrimination by foremen and other lower level su-
pervisors. Supervision was, however, entirely white and, at the lowest
level, largely locally recruited. For this reason the company's antidis-
crimination policy was simply ignored; predictably, the result was un-
rest and disaffection. The plant was eventually organized over strenu-
ous company opposition. After organization the union attempted to
negotiate a collective bargaining agreement. The company undoubt-
edly had the economic strength to resist the consummation of a satis-
factory agreement and, at the outset, it clearly intended to do so. In
the course of the negotiations, however, the union persuasively argued
that an agreement containing a nondiscrimination clause would enlist
the union as the enforcer of the company's nondiscrimination policy.
An agreement was eventually reached, and I have no doubt that this
was a critical factor.

Seniority provides an ideal example of both the employee con-
sent and the management disciplinary functions of the collective agree-
ment and illustrates both its advantages and disadvantages as a method
of administering the industrial enterprise. There is undoubtedly an
advantage in promoting the most qualified employees to vacant posi-
tions and in retaining the most efficient when layoffs are required.
Judgments as to these matters, however, are not precise and when the
decisions are made, as they must be, at a low level of the management
bureaucracy there are enormous possibilities for favoritism or the use
of improper criteria. Perhaps of more importance, there is usually
no adequate method by which it can be demonstrated that the choice
of persons to be promoted or laid off is not based on considerations
unrelated to performance. And in dealing with questions of morale,
an imagined injustice whose falsity cannot be demonstrated may be as
real as an injustice in fact.

Length of service, on the other hand, can be objectively calculated
by fixed, if sometimes arbitrary, rules.420 Use of the seniority criterion
thus both eliminates a possible source of employee resentment and en-
sures that lower elements in the managerial hierarchy do not misuse
the authority given them. A strict seniority rule provides the greatest
certainty, but at the greatest sacrifice of other values. Providing that
seniority governs only if relative ability among applicants is equal de-
creases certainty, and therefore creates the occasions for grievances,
but preserves some managerial flexibility. That the loss of certainty
is sometimes regarded by management as not worth the resulting bene-
fit is shown by the fact that in many industries that include this flexi-
ble standard in the agreement the practice nevertheless is to regard se-

429. For example, a rule that the relative seniority of employees hired on the
same date shall be determined by the alphabetical order of the surnames.
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niority as the governing factor, except on skilled work, unless it can be
shown that the senior applicant is unable to perform the job.430

Even when the seniority principle and its relationship to ability
and fitness are agreed upon there remain further problems. In what
units are the principles to be applied? Is seniority to be counted from
the date of hire by the company, or from the date of first employment in
the plant or department, or on the particular job? Are the same rules
and seniority dates to be used for promotions and for layoffs? Does
an employee laid off from one seniority unit have any rights to a vacant
job in another unit? How is the seniority of an employee who moves
from one unit to another to be counted-from the date of transfer, or
the date of hire, or both, depending on whether a promotion or a lay-
off is involved? These and the countless other necessary rules could
be established unilaterally by the employer (although even then it is
important that the rules be settled and stated in advance), but there
are obvious advantages in involving the employees in the formulation
of the rules or even, if protections are provided to ensure that the em-
ployees given jobs are qualified, allowing the employees to establish
the rules themselves.481 The problem is essentially one of choice be-
tween employees, and the stakes for them-the opportunity to earn a
livelihood-are high. Particularly in periods of heavy layoff, those
who are chosen out are almost certain to feel a sense of injury. The
accruals to the essential ethic of the enterprise which arise from the
fact that the set of rules by which the choices have been made owe
their authenticity to the organization of those affected are obvious.

The collective agreement serves a third function for management.
By defining the rights of employees it establishes with respect to those
matters covered by the agreement certain management advantages
which would not otherwise exist. In the absence of a collective bar-
gaining relationship, management has the right to make and alter the
rules and, indeed, to comply or not to comply with them, except per-
haps as to "vested" rights based on past work performance. The em-
ployees, on the other hand, have a counterbalancing right, at least
since the Wagner Act, to express their protest against a rule, or its

430. S. SLICHTR, J. HEALY & E. LvERNASH, supra note 358, at 204-06. Compare
the "official" management position as set forth in 1955 by the National Association of
Manufacturers that "seniority as the sole criterion . . . serves neither the best interests
of the employer nor the employee" with the comments by personnel and industrial re-
lations directors (which themselves, I believe, understate the extent to which manage-
ments in fact rely on seniority), in N. CHA MBERLAIN, SOURCE BOOK ON LABOR 673,
675-78 (1958).

431. See C. GOLDEN & H. RuTrENBERG, THE DYNAMcs OF INDUSTRuL DEm-
ocRAcY 122-27 (1942), for dramatic illustrations of the conflicting employee interests
involved and a persuasive argument for permitting the seniority rules to be developed
"from the bottom."
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application, by striking or engaging in other concerted activity until
the protested decision .is changed. The execution of a collective bar-
gaining agreement alters the rights on both sides. To the extent that
the agreement expresses rules governing the relationship between man-
agement and the worker, either expressly or by implicitly embodying
existing rules, management loses the right to change those rules for
the duration of the agreement, but the employees lose the legal right
to exert economic force to compel changes. 482 The agreement specifies
the benefits the employees are entitled to, but also, by negative impli-
cation, the benefits they are not entitled to, and they are held to that
position for the term.48  This, in itself, is of considerable value in a
period of rapidly rising wage levels.

Of equal significance is the right, which the usual agreement con-
fers on the employer, to be free of concerted action to protest manage-
ment's administration of the rules. Under the typical American in-
dustrial agreement, management and union are not coordinate part-
ners in administration. As already stated,484 the agreement is under-
stood as embodying the understandings that management acts and the
worker obeys, and that coercive force will not be used to resolve dis-
putes over whether management has complied with the rules. This is
clearest where there is an absolute no-strike provision. It is partially
true where the union retains the right to strike over a limited number
of issues. And even in that minority of cases in which the union re-
tains the right to strike on any issue after a claim has been processed
through the grievance procedure, the agreement provides a time re-
straint and a guarantee of orderly procedure before the economic issue
is joined.

When the two effects, the fixing of standards for a term, and
management's right to act without the restraint of potential concerted
reaction, are combined with arbitration limited to interpretation and
application of the terms of the agreement, the agreement confers a
substantial advantage upon management which it would not have in
its absence. On matters covered by the agreement and within the
limits imposed by it either expressly or impliedly, management is free
to manage, without either immediate or ultimate restraint, in areas in

432. See note 400 supra.
433. The statement as made is only partially true of railroad agreements.

Notices of proposed changes can be served at any time under section 6 of the Rail-
way Labor Act. With respect to wages, "moratorium" agreements generally achieve
the same effect as agreements for a fixed term in other industries. As to other rules,
stability is achieved not by preventing the issues from being opened at any time but
by interposing "almost interminable" procedures between the proposed change and
the freedom to resort to economic pressure. See Detroit & T. Shore Line R.R. v.
United Transp. Union, 396 U.S. 142, at 149 (1969).

434. See text accompanying notes 342-44 supra.
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which, in the absence of the agreement, it would have both a duty to
bargain and the risk of concerted employee reaction in protest against
its action. In return for agreement as to what the rules shall be,
management gains a freedom to act it would not otherwise have.

The advantages a collective bargaining relationship provides for
management are, of course, not purchased without cost or without
dangers to the efficient operation of enterprise. There are the obvious
costs of potentially higher wages and more expensive fringe benefits.
There are the losses potentially incurred during periodic conflicts be-
tween management and its organized workers over the content of the
collective agreement. There is the danger, exemplified by the rail-
road industry, that so many detailed rules will be incorporated in the
agreement without allowance for changes in conditions that the ability
of the enterprise to respond flexibly to such changes will be lost. And
there is, finally, the cost to managerial flexibility and efficiency that
any enforceable system of law creating standards of conduct imposes
on the governors of a community: the inhibition of action manage-
ment believes to be in accordance with the applicable standard but
cannot demonstrate to be so. There is, for example, a vast differ-
ence in managerial freedom between a relationship in which manage-
ment follows the principle that employees should be discharged only
for just cause and one in which management is subject to an adjudica-
tory system permitting the discharge to stand only if that cause can be
proven.435

Analysis of the circumstances in which the advantages of a col-
lective bargaining system outweigh these costs, and explication of the
characteristics of a healthy system of collective bargaining as opposed
to one which imposes socially undesirable restrictions on management
are beyond the scope of this Article. What is important for our pres-
ent purpose is to recognize the nature of the regime established by
industrial collective bargaining agreements and the values involved as
a premise for the development of the legal rules to be applied to those
agreements.

F. The Legal Rules: Introduction

The preceding description of the industrial collective bargaining
agreement and its adjudicative processes would appear to indicate that

435. The classic example is the discharge for sleeping on the job. It has been
said that "the only reliable means of substantiating guilt beyond a reasonable doubt is
to lift the grievant from the chair in which he has been snoring and bounce him off
the floor until he opens his eyes, blinks in confusion and angrily inquires, 'What's the
big idea waking me up in the middle of a shift?' Otherwise the grievant may success-
fully claim that he was momentarily resting his eyes or that he was deep in medita-
tion concerning the problems of the job." Ross, Comments on Kadish, The Criminal
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the system contains, within itself, value to both of the parties such
that it can ordinarily be expected to function without interference from
the law. That conclusion conforms to the fact in most cases. In
those industries in which the system has reached its most developed
form there has been little or no resort to the courts. So far as I am
aware there has not been, for example, a single instance in which a
basic steel or major automobile manufacturing company, or the union
representing its employees, has sought judicial decision as to the arbi-
trability of a grievance or review of an award. Nor, so far as I know,
has there been a union-authorized strike in violation of the rules.
However, as with every institution, there are always marginal cases in
which, for one reason or another, the values of an autonomous system
are insufficient to compel voluntary compliance with its rules. In
1947, Congress, receptive to the complaints of non-compliance, thrust
the task of enforcing compliance in such cases upon the courts by en-
acting section 301 of the Labor Management Relations Act.4"6 There
is furthermore a category of third parties who may not be entirely
agreeable to the results produced by the system-the dissatisfied em-
ployees. It may be assumed that the system and its operations are by
and large agreeable to a majority of the workers since the union repre-
sents them and is responsive to their wishes. But sometimes the re-
strictions the system places upon concerted action by the employees
can seem intolerable to them. And majority rule, no matter how ef-
fective the implementation of democratic principle, always leaves open
the possibility of improper representation of minority interests. Hence,
there have been both wildcat strikes and claims of failure to represent
individuals fairly. And here too, as we saw in Part I, the courts have
been open.

There must, therefore, be legal rules-principles of law defining
the status of collective agreements and the rights created by them-that
can be used by the courts when disputes arising from a malfunction or
alleged malfunction in the system are brought to them for resolution.
Those principles of law should conform to, rather than conflict with,
the norms of the system except where it is consciously decided that
these norms must be disregarded to safeguard otherwise unprotected
interests. They should not encourage departures from a system which
has on the whole worked exceedingly well and which Congress sought
to reinforce rather than weaken. And the courts certainly should not,
in the absence of a showing of a strong contrary public interest, pro-

Law and Industrial Discipline as Sanctioning Systems: Some Comparative Observa-
tions, in NATIONAL ACADEMY OF ARBITRATORS, LABOR ARBITRATION: PERSPECTXVES
AND PROBLEMS, PROCEEDINGS, 17TH ANNUAL MEETING, 145 (1964).

436. 29 U.S.C. § 185 (1970).
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duce results that conflict with the expectations of those who, by vol-
untary agreement, have produced the system.

The following propositions are offered in this spirit. Since the
propositions are interrelated they will be stated as a group at the out-
set. Thereafter, I will seek to justify each of them at greater length.
The first two set forth the basic legal principles which I believe best
conform to the relationships established by a collective bargaining
agreement and will be discussed initially without regard to the judicial
precedents. Following that detailed discussion I will indicate the ex-
tent to which the Supreme Court cases discussed in Part I are consis-
tent with the first two propositions. The third proposition describes the
legal rule governing the relationship between union and employees in the
administration of the agreement, and the final three spell out a scheme
of remedies by which the respective obligations of union and employer
can be enforced consistently with the earlier propositions. Since they
concern the rules imposed by the courts, rather than principles solely
derived from the institutional relationships, the discussion of these lat-
ter propositions will directly involve judicial precedents.

It should be emphasized that these propositions are not neces-
sarily applicable to every collective bargaining agreement. They are
offered initially as applicable only to the most typical American
form of industrial agreement: one containing (a) a grievance pro-
cedure culminating in arbitration limited to questions of interpreta-
tion and application of the agreement (with or without express lan-
guage limiting the arbitrator's authority by specifying that he shall
have no right to add to or to detract from the provisions of the agree-
ment), (b) an understanding (whether or not expressed in a manage-
ment rights clause) that management shall have the right to direct the
working forces, and (c) a provision barring strikes for the duration of
the agreement. The question of whether any variations in the basic
propositions are necessary because of variations in these assumptions
will be discussed later.

The basic propositions are these:
1. The collective agreement is not a contract between the em-

ployer and any employee and neither may bring suit against the other
for its breach.

2. The collective agreement is a judicially enforceable contract
between the union and the employer. The primary obligation as-
sumed by- the employer is to comply with the grievance and arbitra-
tion machinery adopted in the agreement. The primary obligation as-
sumed by the union is to refrain from striking during the term of the
agreement.

3. The union has a judicially enforceable obligation to the em-
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ployees it represents, derived from section 9(a) of the National Labor
Relations Act, not to act arbitrarily or capriciously or abuse its discre-
tion in exercising its contractual right under the collective agreement
to process and settle employee grievances prior to arbitration.

4. Refusal or failure of a union to meet its obligation under
proposition 3 should be remediable only in a suit to compel the union
to proceed. (Such a suit is not properly termed a section 301 action
since it does not derive from contract and cannot be barred by con-
tract. Nor, since it also does not derive from union membership, is it
subject to a requirement that internal union remedies be exhausted.)
The primary issue triable in such a suit is whether the union has
breached its duty.43 7

5. The employer should not be able to defeat or limit recourse
to the adjudicative mechanism provided by the collective agreement
because of the union's failure to comply with time limits, when such
failure results solely from the union's breach of its statutory duty. To
insure this result an employer may, therefore, be joined as a section
301 defendant in an employee's suit against the union for breach of
that duty.

6. The employer's retroactive liability should not be increased
by virtue of proposition 5 over what would have been due if the union
had not breached its duty, nor should the. employee's recovery be re-
duced. Any potential increase in the employer's retroactive liability
or potential reduction in the employee's recovery occasioned by the
breach should be chargeable to the union.

G. The Rights Created by the Agreement

Proposition 1: The collective agreement is not a contract between the
employer and any employee and neither may bring suit against the
other for its breach.

This proposition can be justified on two grounds. First, it cor-
responds to what the parties think they are doing, and second, the cre-
ation of a fictional contractual relationship serves no useful purpose
and results in consequences for which there is no justification.

The first ground should be evident from what has gone before.
In no sense do the parties to a collective bargaining relationship re-
gard themselves as establishing a contract judicially enforceable be-
tween employer and employee. The rule-making process, whether en-
gaged in unilaterally by management, or by agreement with the union,
is just that, and not a contract. As the Privy Council put it in a 1931
decision describing a Canadian collective bargaining agreement:

437. Incidental relief may be required against the employer. See discussion of
propositions 5 and 6 in text accompanying notes 611-29 inIra.
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It appears to their Lordships to be intended merely to operate as an
agreement between a body of employers and a labor organization
by which the employers undertake that as regards their workmen,
certain rules beneficial to the workmen shall be observed. By itself
it constitutes no contract between any individual employee and the
company which employes him.438

This is particularly clear in the railroad industry. What is elsewhere
usually contained in something called a "contract" is embodied in the
railroad "working rules." The parties make agreements, but those
agreements are as to changes to be made in those working rules. The
Railway Labor Act amendments of 1934, did not refer to these rules
as contracts or provide for suits for their breach.439  Instead, it pro-
vided a statutory machinery for resolution of disputes as to their in-
terpretation and application.

The early American cases, nevertheless, sought by one device or
another to create an enforceable contractual obligation out of a rela-
tionship not intended to be such. Some courts treated the collective
agreement as a contract of employment executed by the union as
agents for its members,440 others viewed it as a usage or custom44'
or a mutual general offer to be deemed incorporated in the individual
contract of employment. 442  The later cases characterized it as a
third-party beneficiary agreement between the union and the employer
but enforceable by the employee. 443 All these notions shared a single
characteristic: they treated the substantive provisions of the collective
agreement as existing independently of its grievance procedure. They
were constructs imposed on the agreement in an effort to justify enforce-
ment by the courts. This was understandable in the absence of other en-
forcement devices. Most of the early cases were railroad cases and it
was not until 1934 that the Railway Labor Act was amended to pro-
vide for the Adjustment Board. The modem agreement, however,
normally provides an internal system of enforcement in its grievance
and arbitration procedure. That procedure is integral with the sub-
stantive rules established by the agreement. Management agrees to
the restrictions on its right to establish and change the rules governing
the employment relationship only as those restrictions on its rights

438. Young v. Canadian N. Ry., [1931] A.C. 83, 89 (P.C. 1930) (Man.).
439. See text accompanying notes 64-70 supra.
440. Mueller v. Chicago & N.W. Ry., 194 Minn. 83, 259 N.W. 798 (1935).
441. Hudson v. Cincinnati N.O. & T.P. Ry., 152 Ky. 711, 154 S.W. 47 (1913).
442. Yazoo & M. V. R.R. v. Webb, 64 F.2d 902 (5th Cir. 1933).
443. Woodward Iron Co. v. Ware, 261 F.2d 138, 140-41 (5th Cir. 1958). The

earlier cases are collected in 18 A.L.R.2d 352 (1951) and the various theories sum-
marized in the Third Circuit's opinion in Association of Westinghouse Salaried Em-
ployees v. Westinghouse Electric Corp., 210 F.2d 623 (3d Cir. 1954), aff'd on other
grounds, 348 U.S. 437 (1955).
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may be interpreted and applied by an arbitrator in case of a disagree-
ment. As will be demonstrated below, the difference between that
undertaking and a promissory undertaking enforced judicially is not
only a difference in forums and their expertise, but a considerable dif-
ference in substance.

An agreement may perhaps be treated by the courts as a con-
tract even if not intended as such44 4 when substantial policy reasons
exist for reaching that result. There are no such reasons with
respect to the standard type of collective agreement here assumed.
Proposition 1 achieves directly what the exhaustion doctrine of Repub-
lic Steel Co. v. Maddox44 5 achieved indirectly. There is a difference
where the union is found to have breached its duty in making a settle-
ment or in failing to process an individual grievance and that differ-
ence will be discussed in connection with propositions 3-6 below.
Where the union has not breached its duty, however, proposition 1
produces the Maddox result, although on a somewhat different ra-
tionale. Under the traditional analysis Maddox lost because he did not
attempt to exhaust the contractually specified procedure to obtain ad-
judication of his contract claim. Under the proposition here asserted,
he lost because the only claim he had was to the use of that procedure.

Without anticipating the discussion of the problem presented when
the failure to utilize fully the grievance procedure is attributable to
union fault, the distinction between a rule of law requiring resort to
one of two alternative methods of adjudication and the proposition that
the only right conferred on an employee by the standard industrial
agreement is to use the grievance procedure can be illustrated by com-
paring the rights of employer and employee under an individual contract
of employment with those under a collective agreement.

It is a commonplace, of course, that the collective agreement
obliges no employee to work.440  Let us assume, however, that an em-
ployer does agree to hire an employee and executes a contract of hire
containing the same terms as are usually included in a collective
agreement. On this assumption conventional contract principles would
lead to the conclusion that if the employee fails to comply with the
terms of his agreement, he may be sued for consequential damages.447

Thus if the agreement provides that the employee shall report for

444. Or, at least, not intended to be judicially enforceable.
445. See text accompanying notes 175-81 supra.
446. "No one is bound thereby to serve, and the employer is not bound to hire

any particular person." Yazoo & M. V. R.R. v. Webb, 64 F.2d 902, 903 (5th Cir.
1933).

447. In colonial America, judgments for damages were not infrequently recorded
against workmen for non-performance or poor workmanship. R. MoRus, GovEN-
IMNT AND LABOR IN EARLY AMERICA 222-24 (Torchbook ed. 1965).
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work at his assigned station by a specified hour, he presumably would
be liable for breach of contract if he should fail to do so. If the
agreement provides that the employee shall not smoke in designated
areas because of the hazard of explosion and the employee does smoke
and an explosion occurs, he would be liable for the resulting dam-
ages. If the collective agreement embodies a contractual relation-
ship between employer and employee, in short, the rules negotiated by
the parties governing employee conduct become promises enforceable
against the employee. If the breach is serious enough, the employer
may also have the right to terminate the contract-.e. to discharge
the employee. But, under conventional contract analysis, this right
cannot exist unless there has been a failure by the employee to perform
his part of the bargain and may not exist where there has been a
breach justifying damages.

The opposite, of course, is true with respect to a collective agree-
ment. The rules governing employee conduct, both those in the
agreement and those the agreement permits management to impose
unilaterally, are just that: rules, not promises. If the employee fails
to comply with them, he has breached no promise and the anticipated
result is not liability in contract but an exercise by management of its
right to impose discipline, a right which is, in turn, subject to the re-
strictions put upon its exercise by the availability of review in the
grievance procedure. That discipline may, but need not, be discharge.
It can also be a warning, a suspension or probation. But it is never
damages. The provisions frequently found in collective agreements
specifying the kinds of discipline that may be imposed for various vio-
lations of the rules and the almost uniform absence of provisions for
complaints against employees in systems providing for the adjudication
of all disputes between the parties simply confirm the obvious: the
rules governing employee conduct contained in a collective agreement
are not thought of by the parties as promises for breach of which any
remedy other than discipline is appropriate.

This consequence is particularly important with respect to the
rule governing employee conduct which is most frequently found in
collective agreements: the rule against participation in strikes. The
usual no-strike provision in a collective agreement is a promissory one,
but the promise is the union's, not the employee's. As to employees,
the provision is a rule of conduct for violation of which the expected
consequence, as with any other rule governing employee conduct, is
the possible imposition of discipline. Imposition of damage liability
upon individual employees would impart a promissory aspect to the
rules of the collective agreement which is simply not intended.448

448. See text accompanying notes 580-84 infra.
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Under a collective agreement an employer may sometimes prop-
erly impose discipline in circumstances which, were it an employment
contract, might result in his being liable to the employee for damages.
Consider, for example, the case in which an employee is given a direc-
tion to perform certain work. Suppose the order is improper, under
his employment contract, because the work is outside of his proper job
boundaries, because he has a contractual right to refuse overtime, or
for any other reason. By hypothesis the employee's refusal to comply
with the order cannot be made the basis for imposing a contractual lia-
bility on him, since he broke no promise. If the employee is dis-
charged for his refusal, the employer is liable in damages to the em-
ployee for breach of contract. 49 The employee, of course, refuses to
obey at his peril; his right to recover depends on a later judicial de-
termination as to whether the order was improper. If the employment
was governed by a collective agreement, the result is to the contrary.
The understanding of the parties, and the almost universal ruling of
arbitrators, is that an employee must obey an order so long as it poses
no threat to his personal safety and that discipline may be imposed
for failure to obey without regard to the propriety of that order under
the agreement. 4 50

The discharge case provides perhaps the most revealing distinc-
tion between the concept of contract and the concept of rule since it
involves both the rules governing employee conduct and the rules
limiting management. An employee terminated for failure to comply
with the terms of his employment contract and who brings suit for
violation of contract wins or loses on contractual principles. If the
employee has violated the agreement, or a rule properly made by the
employer under the agreement, he loses. 1  If not, he wins, in which
case he is entitled to damages, not reinstatement. In a few jurisdic-
tions, breach of contract damages are limited to those suffered up to
the time of trial.4 2 In most, however, the employee is entitled to
the wages he would have earned during the term of the agreement,

449. Van Winkle v. Saterfield, 58 Ark. 617, 25 S.W. 1113 (1894); Mair v. South-
ern Mirn. Broadcasting Co., 226 Minn. 137, 32 N.W.2d 177 (1948).

450. American Bus Lines, 14 P-H IND. REL. 1A_. ARn. 73,368 (1968) (I.
Feinberg, Arbitrator). See Continental Pacific Lines, 54 Lab. Arb. 1231, 1244
(1970) (D. Feller, Arbitrator); note 344 supra.

451. Taint v. Kroger Co., 20 Ohio Misc. 29, 247 N.E.2d 794 (C.P. 1967)
provides a nice, if extreme, illustration. The court there found not actionable the dis-
charge of a warehouse employee with 51 years of service and an apparently unmarred
record because he violated company policy by stealing a sausage from one of the
employer's stores.

452. Van Winkle v. Satterfield, 58 Ark. 617, 25 S.W. 1113 (1894). This was
apparently the theory under which the plaintiff in Vaca v. Sipes sought damages
against the union only for the loss of wages to the time of trial.
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suitably discounted.453 To the amount so calculated must be added
compensation for any lost opportunity to learn a trade or to acquire a
valuable reputation,454 any expenses which the employee incurs in
seeking other employment, and any other losses caused by reasonable
attempts to mitigate damages.45 5 From that amount there may be sub-
tracted such earnings as the employee has received up to the time of
trial, or would have received if he had made reasonable efforts to ob-
tain other employment, and such amounts as he may be expected with
reasonable diligence to earn during the balance of the term of the
contract.456  The employee is, however, under no duty to mitigate
damages by taking employment of a different character than that
from which he was discharged 5 7 nor even, on a strictly contractual
view, by accepting an offer of reemployment unless that offer preserves
his right to damages for breach of the original contract. 458

In the few cases treating collective agreements as employment
contracts and granting a damage remedy, principally railroad cases
pursuant to Moore, the determination of the term of the contract for
damage purposes is particularly difficult. An individual employment
contract normally specifies a term, and damages can be based on that
period. Where a collective agreement is treated as a contract, the
term could be said to be the term of the collective agreement, and this
approach has been taken in some of the cases. 459 Realistically, how-
ever, the agreement is expected to be renewed indefinitely with such
changes as may be agreed upon at the termination date or, on the
railroads, after the service of Section 6 notices. It is therefore
more reasonable to consider the contract as one entitling the employee
to continued employment so long as he is able to perform and work
is available to which his seniority would entitle him. Accordingly,
the appropriate term for measuring breach of contract damages in a
discharge case may be the employee's working-life expectancy. This
is the period used in most of the cases in which a collective agreement

453. See cases collected in Annot., 91 A.L.R.2d 682 (1963).
454. 5 A. ConiN, CONTRAcTS § 1095 (1964).
455. 5 S. WmLISTrON, CONTRACTS § 1359 (Rev. ed. 1937).
456. Cornell v. T.V. Dev. Corp., 17 N.Y.2d 69, 215 N.E.2d 349, 268 N.Y.S.2d

29 (1966).
457. Tanning v. Star Pub1. Co., 130 F. Supp. 697 (D. Del. 1955). The cases

with respect to teachers are particularly numerous and are collected in Annot., 22
ALR 3d 1047 (1968).

458. 5 S. WILISTON, supra note 455, § 1359.
459. Rentschler v. Missouri Pac. R.R., 126 Neb. 493, 253 N.W. 694 (1934);

Dufour v. Continental S. Lines, Inc., 219 Miss. 296, 68 So. 2d 489 (1953); Woodward
Iron Co. v. Ware, 261 F.2d 138 (5th Cir. 1958). In the railroad industry, where agree-
ments normally carry no termination date but are subject to change after the service of
notices and the conclusion of the prescribed bargaining process, the period would be the
time taken by the prescribed procedures.
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is treated as an individual contract of employment and damages for
discharge are awarded." 6

In the form of administration envisaged by the parties to a col-
lective agreement, there is no such problem. Both the standards ap-
plied to determine the propriety of a discharge and the remedies avail-
able if the discharge is found improper are quite different. Discharge
under a collective agreement is not a remedy for breach of contract
but a form of discipline. And the applicable principles derive not
from "the Law of Contracts but [from] modem concepts of enlight-
ened personnel administration, sprinkled with elements of procedural
due process in criminal cases. ' 46 1  In a discharge dispute there may,
of course, be a question whether the employee has violated a rule
embodied in the agreement or which the agreement authorizes. But
under a collective agreement it is understood that this is only the first
question and, in most cases, the least important one. The next, and
most frequently disputed, issue is whether that violation is of such
character as to justify the quantum of punishment imposed. 40 2  Dis-
charge, which is frequently referred to as "industrial capital punish-
ment," is only one of the possible forms of discipline. Taken into
consideration in determining whether it or some lesser punishment is
appropriate are such factos as the seriousness of the offense, the de-
gree of culpability, the amount of damage to the employer, the em-
ployee's length of service, his prior disciplinary record, and the likeli-
hood that the offense will be repeated. The predominant philosophy
is that "capital punishment" should not be levied until it has been es-
tablished that the employee will not respond to lesser penalties, 408

and there are obvious analogies to-as well as differences from-the
punishment system of the criminal law. 4  Under most agreements,
if the employer determines that discharge is the appropriate penalty,
an arbitrator to whom the discharge is appealed has authority to

460. Thompson v. Brotherhood of Sleeping Car Porters, 243 F. Supp. 261 (E.D.
S.C. 1965), aff'd, 367 F.2d 489 (4th Cir. 1966), cert. denied, 286 U.S. 960 (1967);
Nichols v. National Tube Co., 122 F. Supp. 726 (N.D. Ohio 1954), rev'd on other
grounds, United States v. Nichols, 229 F.2d 396 (6th Cir. 1956); Richardson v. Com-
munication Workers, 443 F.2d 974 (8th Cir. 1971).

461. Ross, The Arbitration of Discharge Cases: What Happens After Rein-
statement, in NATIONAL ACADEMY OF ARBITRATORS, CRITICAL ISSUES IN LABOR ARBI-
TRATION, PROCEEDINGS, TENTH ANNUAL MEETING 24 (1957).

462. Id. at 31.
463. Id. at 27.
464. See generally Kadish, The Criminal Law and Industrial Discipline as Sanc-

tioning Systems, in NATIONAL ACADEMY OF ARBITRATORS, LABOR ARBITRATION-PER-

SPECTIVES AND PROBLEMS, PROCEEDINGS, 13TH ANNUAL MEETING 125 et. seq. (1964).
The analogy suggested by Professor Kadish evoked sharp controversy [id. at 144-64]
but none suggested that the question of punishment was resolvable by a contract
analysis.
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modify the penalty and substitute one of the lesser forms of discipline,
or to order reinstatement without back pay.465 In the illustration pre-
viously given-an employee who refuses to obey a contractually im-
proper order---discipline of some sort is almost always sustained, but
discharges almost never.4"6

Furthermore, the remedy available for a discharge found improper
under a collective agreement is entirely different from that provided
by contract principles. The normal contract remedy is damages, giv-
ing the monetary equivalent of the "benefit of the bargain." The nor-
mal remedy under a collective agreement is restoration of status, i.e.
reinstatement. Only the interval between action and adjudication is
reduced to money terms and this in terms of retroactive relief-back
pay, which may or may not be awarded.4 67  Some agreements specify
a deduction for actual earnings or unemployment compensation dur-
ing the hiatus, and arbitrators sometimes find implied authority to
make such deductions where there is no such express language,4 68 but
unless the parties so specify they do not usually provide for deduction
of income which the employee might have reasonably earned, or on
the other hand, add interest or compensation for expenses incurred in
seeking other employment.46 Under other agreements, no deduction
is made.470  In neither case are damage concepts controlling; the
amount of back pay is determined by the retroactivity provisions in
the agreement.

The differences between the treatment of a discharge case in a ju-

465. F. ELKouRi & E. ELKOuRi, How ARBrrAxTION Wonxs 422 (Rev. ed. 1960).
466. See Continental Pac. Lines, 54 Lab. Arb. 1231, 1245 (1970) (D. Feller,

Arbitrator), in which the cases are reviewed.
467. In seventy percent of the cases reviewed by Ross rsupra note 4611 workers

were reinstated with partial back pay or no back pay. See also Teele, "But No Back
Pay is Awarded . . .", 19 ARE. J. 103 (1964).

468. Continental Can Co., 39 Lab. Arb. 821 (1962) (J. Sembower, Arbitrator);
Caterpillar Tractor Co., 39 Lab. Arb. 910 (1962) (J. Larkin, Arbitrator).

469. See cases cited in note 468 supra. The award in United Steelworkers v.
Enterprise Wheel & Car Corp., 363 U.S. 593 (1960), provided for the deduction of
actual earnings but not that which could, by reasonable diligence, have been earned.
See Enterprise Wheel & Car Corp. v. United Steelworkers, 269 F.2d 327, 331-32
(4th Cir. 1959). For a contrary view, adopting essentially the judicial approach, see
Wolff, The Power of the Arbitrator to Make Monetary Awards, in NATIONAL
ACADEMY OF ARBITRATORS, LABoR ARBrrATIoN- PERSPEaTrvEs AND PROBLEMS, PRO-

CEEDINGS, 17TH ANNUAL MEETING 176, 178-79 (1964). My disagreement with the
Wolff analysis is set forth in detail in the same volume at 193-201.

470. United States Steel Corp., 40 Lab. Arb. 1036 (1963) (C. McDermott,
Arbitrator). Under the Railway Labor Act, the National Railroad Adjustment Board
sometimes orders deductions from pay for "time lost" and sometimes does not, ap-
parently depending on the terms of the particular rule involved. Sweeney v. Florida
E. C. Ry., 389 F.2d 113, 116 (5th Cir. 1968). The question is, in any event, one
of interpretation and application. United Transp. Union v. Patapsco & B. R. R.R., 327
F. Supp. 608, 616 (D. Md. 1971).
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dicial proceeding for breach of contract and in arbitration are not sim-
ply the differences in remedies. There is also a difference in approach.
The question presented in a discharge case under a collective bargain-
ing agreement is not whether the discharged employee breached a
promise made to the employer or a condition of his employment. Nor
is the issue whether the employer violated its contract with the em-
ployee by discharging him and, if so, the damages to which the em-
ployee is entitled. The arbitrator in a discharge case determines
whether the employer has properly administered the rules governing
the employment relationship, not whether either the employer or the
union has breached a promise. If he finds that the employer has not
done so, he awards the remedy the parties have specified, expressly or
implicitly, in the rules, not damages for breach of contract.

What is clearly true in the discharge case is equally, although
sometimes not so clearly, true in other cases. Unlike courts, grievance
arbitrators are not externally imposed agencies engaged in assessing
damages for breach of a promise. They are agents of the parties,
usually restricted to the determination of disputed issues of agreement
interpretation and application. One of those issues is the remedy to
be applied when management, in exercising its right to direct the
working forces, has not complied with the agreed-upon rules limiting
its action. Although many labor arbitrators are lawyers and hence
tend to use damage terminology more appropriate for judicial proc-
esses, they do not usually award damages in accordance with legal
principles exterior to the agreement. Rather they only apply the re-
medial principles expressed or implied within it. And, typically, col-
lective agreements do not provide for damages but only for specific
performance.

The performance required by the agreement may, of course, be
the payment of money. If management has not complied with the
rules governing the payment of wages, overtime, or holiday pay, the
arbitrator will so determine and direct that payment now be made.
This is not, however, an award of damages for breach of contract.
It does not usually include interest,471 and it is not normally reduced
to a "judgment" in terms of dollars and cents. The arbitrator deter-
mines what the appropriate rule is as applied to the grievance and
directs the employer to pay retroactively in accordance with it.4 72

471. American Chain & Cable Co., 40 Lab. Arb. 312 (1963) (C. McDermott,
Arbitrator); Ross Clay Products Co., 43 Lab. Arb. 159 (1964) (D. Kabaker, Arbi-
trator); Diamond National Corp., 41 Lab. Arb. 1310 (1963) (A. Koven, Arbitrator);
contra General Electric Co., 39 Lab. Arb. 897 (1962) (E. Hilpert, Arbitrator);
Reynolds Metals Co., 54 Lab. Arb. 1041 (1970) (T. Purdom, Arbitrator).

472. This has created problems for courts which treat arbitration awards as substi-
tutes for judicial judgments. In Enterprise Wheel & Car Corp. v. United Steel-
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That what may be called retroactive specific performance, rather
than damages, is, almost universally, the only remedy that can be
granted by an arbitrator for acts prior to the date of adjudication is
seen most dramatically where the nature of the case will not permit a
retroactive award. Consider, for example, a claim that an employer
is violating the safety and health provisions of a collective bargaining
agreement. Many agreements specify that the employer shall take
reasonable precautions, consistent with the nature of the business, to
protect employees from hazard. Some also provide accelerated griev-
ance procedures to deal with claims of noncompliance. If an arbitra-
tor sustains a grievance over an unsafe condition he will normally
direct that the defect be remedied. Suppose, however, that as a result
of an unsafe condition an accident has already occurred. Does the
arbitrator, under these circumstances, have authority under the usual
collective agreement to award damages? Most arbitrators hold that
they do not. I have found no arbitration award under the usual form
of agreement granting damages to an injured employee, but have
found several denying damages where the failure to comply with the
agreement caused damage to clothing or equipment.4 73

To take another example, suppose that an agreement specifies
that employees shall be given a choice of vacation periods and that

workers, 269 F.2d 327, 330 (4th Cir. 1959), the arbitrator had ordered the employer
to reinstate the grievants and to reimburse them for "all time lost from work
... less the ten-day suspension period and less such amounts as each had re-
ceived from other employment after the expiration of the ten-day period." The dis-
trict court enforced the award. United Steelworkers v. Enterprise Wheel & Car
Corp., 168 F. Supp. 308 (S.D. W.Va. 1958). The Fourth Circuit, which reversed as
to the reinstatement order, also found that the failure to specify the amounts due
made the backpay award incomplete. Rather than concluding that the award was
therefore totally unenforceable, the court said that in the spirit of the Lincoln Mills
decision it would direct that the parties "take steps to complete the arbitration so that
the amounts due . . . will be definitely ascertained." 269 F.2d at 332. The Supreme
Court reversed as to reinstatement but affirmed the circuit court's modification of the
order as to back pay. Despite this, arbitrators uniformly continue to issue backpay
orders in the form found "incomplete" in Enterprise. The reason, of course, is that
grievance arbitrators are not accustomed to, and the parties do not expect them to,
issue money judgments similar to those which courts issue in suits for damages for
breach of contract. What the parties expect, and what grievance arbitrators provide,
is a determination of whether the rules require performance and, if they do, an order
specifying the rule to govern that performance. This is as true of "retroactive" awards
requiring money payments as it is of prospective awards.

473. Curtiss-Wright Corp., 61-3 CCH LAB. Aim. AwAtRDs 8607 (1961) (D. Craw-
ford, Arbitrator); Babcock & Wilcox Co., 22 Lab. Arb. 456 (1954) (H. Dworkin, Arbi-
trator). Compare Best Mfg. Co., 22 Lab. Arb. 482 (1954) (M. Handsaker, Arbitrator)
in which the arbitrator ordered compensation for damaged clothing under a broad arbi-
tration clause covering "all differences, disputes and grievances," saying that "[ilf we had
the usual type of clause which limits the Arbitrator to interpreting and applying the
contract, the case could not be arbitrated .... ." Id. at 483. But cf. Singer Co.,
48 Lab. Arb. 1343 (1967) (S. Calm, Arbitrator).



CALIFORNIA LAW REVIEW

vacations, once scheduled, shall not be changed except under specified
circumstances. Further, suppose that an employer, having scheduled
an employee for a particular two weeks of vacation, then changes
that vacation period under circumstances not permitted by the collective
agreement. Although by hypothesis the employer has breached the
rules by changing the vacation period, nevertheless the employee is
obliged to obey and appear for work during his originally scheduled
vacation. He then files a grievance complaining that the employer's
action violated the agreement. He need not allege that this violation
caused him any particular damage. Indeed the change of vacation
period may, in fact, be more than satisfactory. He is still entitled
to file a grievance and obtain an adjudication that the employer vio-
lated the agreement. Suppose, on the other hand, that he has suffered
damage of an entirely predictable kind: the deposit he paid on a
vacation cabin was lost, the schedules of his wife and children had to
be rearranged, and he was generally subjected to considerable incon-
venience. Would an arbitrator, given those facts, assess the damages
suffered and award them to the employee? Probably not. In the
absence of some provision specifying that an arbitrator may, under
such circumstances, award damages, 474 the arbitrator would normally
conclude that he had no authority except to declare that the employer
has violated the agreement 47 5 In an egregious case, where the violation
appears to be deliberate, the arbitrator may go further and declare that
the employee's period away from work was not the vacation specified
in the agreement but simply time off with pay at the direction of the
employer. In that case the arbitrator can then determine that the
employer should now do what the contract commanded: provide
the employee with a vacation, or if the vacation period has passed and
the agreement provides for pay in lieu of vacation, with vacation pay.4 70

Again, however, the arbitrator has not awarded damages. He has
directed the parties "to reconstruct the situation as best they can. '4 77

474. Such as the following provision: "Any employee agreeing to the request
[for the changed vacation] who loses a deposit for reservations or similar purposes shall
be reimbursed by the Company upon reasonable proof of such loss." [Milprint, Inc.
and Papermakers; exp. 9/67] BNA, COLLECTIVE BARGAINING NEGOTIATIONS AND CON-
TRACTS 91:110.

475. Bethlehem Steel Co., 31 Lab. Arb. 857 (1958) (R. Seward, Arbitrator).
Alan Wood Steel Co., 36 Lab. Arb. 488 (1961) (L. Gill, Arbitrator).

476. Bethlehem Steel Co., 37 Lab. Arb. 821 (1961) (1M Valtin, Arbitrator).
477. Alan Wood Steel Co., 33 Lab. Arb. 772, 776 (1960) (R. Valtin, Arbitra-

tor). In that case the violation consisted of changing a vacation schedule to a week
that would otherwise have been a week of layoff due to operational constraints on
the plant's manufacturing capability. The arbitrator refused to order another week of
vacation but directed that the grievant be paid the money that he would otherwise
have earned during the "forced vacation" week.

[Vol. 61:663
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Suppose that an agreement contains a provision limiting the em-
ployer's right to change work schedules and that schedules are
changed in violation of this provision. Again, the employees are
obliged to work according to the new schedule even though the change
ultimately may be found to violate the agreement. When the employ-
ees then file grievances and the arbitrator finds that management's ac-
tion violated the rules, what relief can be given? In most cases, un-
less there is some provision in the agreement that can be read as cov-
ering the situation, the only remedy is a declaration that the employer
has violated the agreement.478 In some cases retroactive relief can
be constructed. If an employee is not given sufficient notice of a
change in schedule with the result that he misses work, or comes to
work too early, the arbitrator can award pay for the missed work or
waiting time.47 9  If the agreement provides overtime for hours outside
of the normal working hours and a change in schedule is improperly
made, the arbitrator may find that under the agreement the hours
worked instead of the previously scheduled hours should not be con-
sidered "normal working hours" and require the employer to pay the
overtime specified in the agreement. 480 If the agreement has a re-
porting pay provision requiring that a minimum number of hours of
work or pay be given to an employee who reports as scheduled, the
arbitrator may find it applicable to a contractually improper change in
schedule.48' These remedies are, however, totally unrelated to any
normal kind of "damage" computation based on the employees' loss.

Occasionally agreements provide specific penalties for violations
of the rules. The absence of any authority to award damages is
shown, conversely, in those cases by the routine award of such penal-
ties without regard to the question of whether they can be said to con-
stitute "liquidated damages," or whether there is any damage at
all.482  Indeed many of the rules governing compensation include

478. American Steel & Wire Co., 15 Lab. Arb. 557 (1950) (F. Harbison, Arbi-
trator); Acme-Newport Steel Co., 64-3 CCH LAB. AaB. AwARDs 9202 (1964) (M.
Schmidt, Arbitrator); Sheller Mfg. Corp., 64-3 CCH LAB. ARB. AwARDs 9084 (1963)
(V. Stouffer, Arbitrator).

479. American Oil Co., 37 Lab. Arb. 487 (1961) (M. Edelman, Arbitrator);
Paasche Airbrush Co., 18 Lab. Arb. 813 (1952) (H. Abrahams, Arbitrator).

480. Food Machinery & Chemical Corp., 20 Lab. Arb. 594 (1953) (S. Bolz,
Arbitrator).

481. Air Reduction Sales Co., 5 Lab. Arb. 295 (1946) (A. Lewis, Arbitrator).
482. Again, this has created problems for courts treating arbitration awards as

damage determinations. See note 472 infra. In Railroad Trainmen v. Denver & R. G.
R.R., 338 F.2d 407, 409-10 (10th Cir. 1964), cert. denied, 380 U.S. 972 (1969), the
court refused to enforce an award of the National Railroad Adjustment Board of one
day's pay for each individual claim filed against the railroad for a change in scheduling
practices, on the ground that there was no provision for liquidated damages and no
showing that the aggrieved employees had suffered any monetary loss for hardship
from the violation of contract. Counsel for the Brotherhood had urged that there
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penalties, and are negotiated as such: premium pay for hours worked
on Saturday and Sunday, or before or after the normally scheduled
hours, is often intended to penalize improper scheduling. The puni-
tive character of these compensation rules is evidenced by the magni-
tude of such premiums as compared to the much smaller premiums
paid for shift work, or by comparing the premiums paid for Sunday
work in other industries with those provided in continuous-process in-
dustries or others where Sunday work is normally expected. 88

The distinction between an award of damages for breach of a
promise and an award specifying the conduct required by the collec-
tive agreement is obscured since on remedy questions, just as on
questions of the substantive rules, the agreement is often silent; arbi-
trators must therefore frequently find the remedy by implication or
from the practices of the parties. A remedy can be implied fairly
easily if it is one commonly accepted in collective bargaining agree-
ments which therefore can be assumed to have been contemplated un-
less specifically excluded. Reinstatement with back pay of an em-
ployee discharged in violation of a provision specifying that there shall
be discharges only for just cause is such a remedy. Arbitrators nor-
mally supply it where no remedy is expressly provided for in the
agreement unless the authority to do so is found to be beyond the
agreed-upon scope of arbitration. 4" An employee who is laid off or
who is denied a promotion in violation of the seniority provisions is
routinely awarded the job he should have been given plus back pay,
although most agreements do not spell out that remedy.485 In so do-

were more than 1,000 cases in which a day's pay was awarded by the Board for vio-
lation of a contract provision but the court found the argument unpersuasive.

483. The distinction is sometimes explicitly made in the agreement, as in Public
Service Electric & Gas Co., 2 Lab. Arb. 2 (1946). Walter Gellhorn, the arbitrator
there, offered the following definitions of "premium pay" and "penalty pay" as those
terms were used in the contract:

"Premium pay" may be defined as an extra wage granted for special
effort; it is earned by that effort, as for example, by working overtime or on
seven consecutive days or on a holiday. It is compensatory in purpose and
effect. "Penalty" pay, on the contrary . . . is, rather, punitive in character,
being an impost upon an employer in the nature of a fine for failure to
carry out some undertaking.

Id. at 5.
484. See Todd Shipyards Corp., 36 Lab. Arb. 333 (1961) (J. Williams, Arbi-

trator); Westinghouse Electric Corp., 30 Lab. Arb. 187 (1958) (M. Schmidt, Arbi-
trator).

485. The classic example of a remedy derived from the practices of the parties is
Willard Wirtz' 1947 decision in International Harvester Co., 9 Lab. Arb. 894. The
agreement there provided that an employee assigned to a new and different job would
be informed in advance of the piece work price to be paid for such a job. In violation
of the rule, an employee was not informed of the piece work rate until 6 hours after
being assigned to a different job. Wirtz found that the rule was an enforceable one
and rejected the contention that no money award was permissible because no penalty

[Vol. 61:663
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ig, however, the arbitrator is not awarding damages but enforcing a
remedial provision which he finds implicit in the agreement.

The usual assumption that the arbitrator does not award damages
for breach of contract, but provides the remedy expressed or implied
in the agreement, is perhaps clearest in the cases where the rule the
employer has violated is not for the protection of a particular work-
man but for the group as a whole. An agreement may provide, as
many do, that foremen shall not perform bargaining-unit work except
under certain defined circumstances. What is the remedy when an ar-
bitrator finds that a foreman has violated such a provision? If he
finds that the foreman's performance of work in fact deprived a par-
ticular employee of some period of paid time he would otherwise have
had, he can order the employer to pay that employee for the time lost.
Some agreements expressly provide for this,4"" and in others it is fairly
easy to imply an obligation of this kind. But often no such finding
can be made and the only award is a declaration that the foreman
should not work.4"7 To meet this problem some agreements provide

was spelled out in the agreement. He then turned to the question of "damages."
The employee did not in fact "make out" on the shift and received only the minimum
occupational day rate, but it was not shown that the failure to supply the requisite
information had any effect on his performance level, or that his piece rate earnings
had improved after the information was supplied. However, in prior settlements, where
there had been a delay in supplying price information, the company had paid the em-
ployee his prior average piece rate earnings. And this is what Wirtz ordered be paid
in case before him, overruling the argument that "court precedents" required the
showing of special damages.

486. See, e.g., Agreement between Dravo Corp., Union Barge Line and Industrial
Union of Marine and Shipbuilding Workers (exp. 1971), 2 BNA, COLLECTrVE BAR-
GAhiINO N.coTuOs AND CoNTRACTs 65:65.

487. The following passage from a speech by Ben Fischer, Director of the Contract
Administration Department, United Steelworkers of America, puts the problem, and
the indicated solution, quite forcefully:

Management says: "Foremen won't work." And when they do work,
management says: "That's wrong. We're going to look into this and do
something about it." They do, and the foreman is told not to work-and
this keeps going on and on until you go to arbitration, and then you've got a
new kind of remedy. Now the arbitrator says that the foreman shouldn't
work.

And the way you implement this is by giving the foreman a copy of
the award, and if he can read he knows he violated the contract. Perhaps
management takes him aside, if he can't read, and explains it to him. But
nothing happens. If you think it's a great deal of satisfaction to a union
member to say, "We won!" when it costs us $1,200 to get this little lecture
to the foreman, you are quite wrong. People are not that concerned with
this sort of elusive victory.

I don't know that this is the arbitrator's problem; I think it is the par-
ties' problem. It seems to me that in responsible collective bargaining at
this late date, if you're going to say that there is a rule, then you ought to
say that there should be some penalty for its violation. When a member of
the union violates a rule, there's a penalty; there's not much of a problem
involved in that. When management violates a rule, there ought to be a
penalty, and it is not primarily-in my judgment-the responsibility of the
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specific penalties, such as the payment of a week's wages to the
union,4 88 or two hours' pay to the employee lowest on the overtime
list,4 80 or what is in effect double pay for the time involved to the
employee who should have done the work, even though that employee
lost no pay and, indeed, was relieved only of the necessity of work-
ing.490 These are not damage provisions but penalty rules designed
to punish management for permitting the violation to occur.

Some of the rules in a collective agreement are designed to pro-
tect a group interest which would be adversely affected if the em-
ployer gives employees benefits or money not provided by the agree-
ment. An example of such a provision is a requirement that all vaca-
tions shall be taken within a specified period of the year unless consent
is given by the union. The purpose of requiring union consent may
be to concentrate time off so as to avoid the shifting of work to other
employees or to protect individual employees against subtle but un-
provable coercion to consent to out-of-season vacations. If, in the
face of such a provision, an employee requests and is given a vacation
outside of the specified period, the agreement has been violated,
but the only damage is to the objective sought by the union. The ab-
sence of damage to an employee does not prevent the arbitrator from
hearing and deciding the grievance. It may, however, prevent him
from issuing a remedial order unless the parties have prescribed one or
it can be implied into the agreement. A similar example is a provi-
sion forbidding the payment of piece rates in addition to the hourly
wage. If violated, there is no damage to an individual employee. In-
deed he has received a benefit-just as the workman who rests while
the foreman works has received a benefit. But the parties may pro-
vide a penalty payable to the union.49'

arbitrator to fashion such a remedy. If he can do so, God bless him-and
I'll help him if I can-but I'm not going to lose sight of the fact that it is
the contract itself that really fashions the remedy.

Fischer, Implementation of Arbitration Awards in NATIONAL ACADEMY OF ARni-
TRATORS, ARBITRATION AND THE PUBLIC INTEREST, PROCEEDINGS, TWENTY-FoURTH
ANNUAL MEETING 126, 132 (1971).

488. Agreement between Dress Manufacturers Assn and International Ladies'
Garment Workers Union (exp. 1970) reported in 2 BNA COLLECTiVE BARGAINING
NEGOTIATIONS AND CONTRACTS 65:65.

489. Agreement between Kawneer Co. and Allied Industrial Workers (exp. 1970)
reported in 2 BNA, COLLECTIVE BARGAINING NEGOTIATIONS AND CONTRACTS 65:65.

490. Agreement between United States Steel Co. and United Steelworkers of
America (exp. 1974) § 2A, R 2.5. It should be noted that this provision was in-
serted in the agreement in the negotiations immediately following the speech quoted
in note 487 supra.

491. The agreement in California State Council of Carpenters v. Superior Court,
11 Cal. App. 3d 144, 89 Cal. Rptr. 625 (4th Dist. 1970) provided for payment of $250
for each employee for each week in which piece rates were paid. Although these pay-
ments were termed "liquidated damages," the amount indicates clearly the penal na-
ture of the provision.

[Vol. 61:663



COLLECTIVE BARGAINING AGREEMENT

I do not mean to suggest that the parties to a collective agreement
may not authorize an arbitrator to award what might be called "dam-
ages" to an employee or that an arbitrator may not find such authority
implicit in the agreement. Certainly "damage" language frequently
appears in arbitration awards.492 But the remedies specified by most
collective agreements and the remedies actually awarded by most arbi-
trators indicate that the provisions of the agreement are not regarded
as promises, either by the employee or by the employer, but as rules
governing their conduct. When it is found that the rules have been
broken, either by an employee or the employer, the anticipated conse-
quence is not an award, either by a court or an arbitrator sitting in
place of a court giving the injured party the benefit of the bargain but
an adjudication, under the principles set by the parties, of the appro-
priate consequences of a violation of rules established to govern a
continuing relationship. Since these rules are designed to govern
both conduct and compensation, the appropriate consequence some-
times involves a calculation similar to that made by a court which
treats the violation as a breach of promise. But the calculation also
may be quite different, and it may turn on factors which are irrelevant
under accepted contract principles.

As indicated, if penalties are contained in the agreement, they are
routinely enforced whether or not the employee has actually suffered
any damage at all from the rule violation. This is as it should be:
penalties are negotiated not as liquidated damages for the loss caused
by a breach of promise but for their deterrent effect in a governmental
system administered by the employer which accepts as a premise that
management acts, and the employee's remedy is a grievance. Where
no penalties are provided in the agreement, arbitrators will usually
construct a remedy in the form of "retroactive pay" if the employer's
rule violation resulted in a failure to make a payment specified in the

492. See, e.g., International Harvester Co., 9 Lab. Arb. 894, 897 (1947) (W. Wirtz,
Arbitrator); Glendale Mfg. Co., 32 Lab. Arb. 223, 226 (1959) (G. King, Arbitrator);
Jeffrey Mfg. Co., 34 Lab. Arb. 814, 825 (1960) (A. Kuhn, Arbitrator); Mississippi
Aluminum Corp., 27 Lab. Arb. 625, 628 (1956) (C. Reynard, Arbitrator); Mallinck-
rodt Chemical Works, 50 Lab. Arb. 933 (1968) (S. Goldberg, Arbitrator). There is a
wide divergence of views among those few arbitrators who have attempted self-con-
scious analysis of what they actually do. The most uncritical acceptance of the view
that monetary awards represent "damages" is Sidney Wolff. See note 142 supra.
Those who take this view emphasize the authority that the courts have given to arbi-
trators. See also Stutz, Arbitrators and the Remedy Power, in NATIONAL ACADEMY OF

AB3IRATORs, LABOR ARBrTRAT ON AND INDUSTRIAL CHANGE, PROCEEDINGS, 16TH AN-
NUAL MEETING 54 (1963). Professor Fleming, after indicating that the courts are
likely to permit arbitrators to award damages, concludes that in the absence of clear
language authorizing such awards, it would be "wise policy . . . for the arbitrator to
decline jurisdiction." Fleming, Arbitrators and the Remedy Power, 48 VA. L. Rnv.
1199, 1224 (1962).
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agreement. In other cases, a remedy may be constructed where the
rule violation seems deliberate, although no remedy would be given if
it were inadvertent, or in good faith. In such cases, the constructed
remedy is usually based on some measure internal to the agreement
and totally unrelated to any calculation of the injury suffered by the
employee. Thus in cases of violation of vacation scheduling provi-
sions similar to those previously described, no remedy other than a
declaration of violation was awarded where management's breach of
the rules resulted from a good faith misinterpretation. 0 8  When, sub-
sequently, the same violation occurred the arbitrator provided a mone-
tary remedy to the employee for the deliberate breach. That remedy
was not, however, based on a calculation of the employee's loss but
was measured in terms of weeks of vacation pay.1 4  Similarly, viola-
tions of work scheduling provisions not involving a loss in pay usually
result in a simple declaration that the agreement was violated 40 but,
if the violations appear to be deliberate, the arbitrator will occasionally
award extra pay, at the overtime rates prescribed by the agreement.
Even where there is a direct employee pay loss as the result of the
violation of the agreement, if retroactivity is not mandated many
arbitrators will make the question of whether there should be a mone-
tary award turn on the employer's good faith or the reasonableness
of its erroneous construction of the agreement.4 96

All of this is quite different from contract law, which purports-
with some exceptions-not to distinguish between aggravated and in-
nocent breach, and which is "not directed at compulsion of promises
to prevent breach [but] aimed at relief to promises to redress breach.111g7

The difference reflects neither ignorance of contract law by arbi-
trators nor a conscious determination by the parties to provide con-

493. Bethlehem Steel Co., 31 Lab. Arb. 857 (1958) (R. Seward, Arbitrator).
See Philip Carey Mfg. Co., 37 Lab. Arb. 134 (1961) (L. Gill, Arbitrator). Cf. Alan
Wood Steel Co., 33 Lab. Arb. 772 (1960) (R. Valtin, Arbitrator). Contra, Scovill
Mfg. Co., 31 Lab. Arb. 646 (1958) (Jaffee, Arbitrator).

494. Bethlehem Steel Co., 37 Lab. Arb. 821 (1961) (R. Valtin, Arbitrator). Cf.
Bethlehem Steel Co., 48 Lab. Arb. 223 (1966) (L. Gill, Arbitrator).

495. Norfolk Naval Shipyard, 54 Lab. Arb. 588 (1970) (B. Cushman, Arbitra-
tor); Teleregister Corp., 31 Lab. Arb. 768 (1958) (L. Pollak, Arbitrator); Cannon
Electric Co., 39 Lab. Arb. 93 (1962) (F. Myers, Arbitrator); Western Insulated Wire
Co., 27 Lab. Arb. 701 (1956) (E. Jones, Arbitrator); United States Industrial Chemi-
cals, Inc., 6 Lab. Arb. 124 (1946) (B. Kirsh, Arbitrator).

496. See, e.g., Armco Steel Corp., 52 Lab. Arb. 108 (1969) (J. Sembower, Ar-
bitrator); Fruehauf Corp., 52 Lab. Arb. 694 (1969) (W. Levin, Arbitrator); Universal
Glass Products Co., 24 Lab. Arb. 623 (1955) (C. Duff, Arbitrator); Den-Ark Tool &
Die Co., 20 Lab. Arb. 300 (1953) (M. Ryder, Arbitrator); Dayton Malleable Iron
Co., 43 Lab. Arb. 959 (1964) (L. Stouffer, Arbitrator); Mallinckrodt Chem. Works,
50 Lab. Arb. 933, 938 (1968) (S. Goldberg, Arbitrator).

497. Farnsworth, Legal Remedies for Breach of Contract, 70 COLUM. L. REV.
1145, 1147 (1970) (emphasis in original).

[Vol. 61:663



COLLECTIVE BARGAINING AGREEMENT

sequences different than those ordinarily following from a breach
of contract. It reflects, rather, the fact that the parties and their arbi-
trators do not regard the collective agreement as embodying a promis-
sory relationship between employer and employee, either bilateral or
of the third-party beneficiary variety, but a governmental system with
its own adjudicatory machinery and remedies. Unless, therefore, the
law is to impose an entirely different arrangement on the parties than
they contemplate, the collective agreement should not be treated as
creating a contractual relationship between employer and employee.

As already indicated,498 this result is substantially achieved by the
requirement, expressed in Maddox, that an employee claiming a breach
of a collective bargaining agreement must seek redress for that breach
under the procedures set forth in that agreement. That requirement,
however, should be recognized as not simply expressing a rule requir-
ing the exhaustion of remedies, or honoring the parties' choice of
forum. It should be treated as what it is: a refusal by the courts to
impose on the parties a contractual obligation which neither the
employer nor the employee has assumed.

The difference between a contractual obligation and the kind in-
tended by a collective agreement was, indeed, the reason behind the
Maddox litigation. The question directly at issue in Maddox' suit
was whether a shut-down had occurred such that he was entitled to
severance pay under the collective bargaining agreement. Other em-
ployees situated similarly filed grievances under the agreement and
were ultimately awarded the claimed severance pay. There was no
substantial difference, either in result or in remedy, between the judi-
cial route chosen by Maddox and the grievance route ised by his fel-
low workers and it may have appeared somewhat picayune for Repub-
lic Steel to refuse payment because of Maddox' error in choosing the
wrong forum. Republic Steel, however, had a much broader objec-
tive.499 The Alabama courts had decided that an employee could
bring suit for breach of a collective agreement without first attempt-
ing to invoke the grievance procedure in Tennessee Coal and Iron Co.
v. Sizemore. 00  The plaintiff there had contracted silicosis and
brought suit for breach of contract, claiming that the company was
responsible in damages because it had violated a collective bargaining
agreement provision that it would "make reasonable provisions for the
safety and health of its employees." Following his victory, similar
"Sizemore" suits were filed by a great many employees against other

498. See text accompanying note 445 supra.
499. It should be noted for this record, although it was not obviously noted in

the record in Maddox itself, that Republic Steel was willing to pay severance pay to
Maddox, and indeed did so after the lawsuit was concluded.

500. 258 Ala. 433, 62 So. 2d 459 (1952).
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steel companies in the Birmingham area, including Republic. 101 What
Republic Steel sought and obtained in Maddox was not simply a rule
requiring the use of an arbitral rather than a judicial forum to deter-
mine the damages due on a claimed breach of contract but, rather, a
bar against "Sizemore" suits in which a contractual right not intended
by the parties was being enforced.5 2

Proposition 2: The collective agreement is a judicially enforceable
contract between the union and the employer. The primary obligation
assumed by the employer is to comply with the grievance and arbitra-
tion machinery adopted in the agreement. The primary obligation as-
sumed by the union is to refrain from striking during the term of the
agreement.

50 3

I have so far argued only that the collective agreement should not
be treated as creating a contractual relationship between employer
and employee. It is plain however that, although it may be some-
thing more, it is intended to be a contract between the union and the
employer. It is negotiated as a contract, is called a contract and is
made enforceable as a contract by section 301 of the Taft-Hartley
Act.

What has been said above, however, leads to a further conclusion
as to the nature of that contract: the contractual obligations assumed
by the employer are limited to those enforceable through the grievance
procedure. When a union sues to compel arbitration of an employee
grievance, or to compel compliance with an arbitration award, it is not
suing to compel the use of an agreed-upon machinery to adjudicate

501. E.g., Augustus v. Republic Steel Corp., 200 F.2d 334 (5th Cir. 1952). In
Woodward Iron Co. v. Ware, 261 F.2d 138 (5th Cir. 1958) the federal court, apply-
ing Alabama law, affirmed judgments for damages to two employees discharged for
instigating a wildcat strike.

502. It is perfectly possible, I concede, to meet many of the objections enumerated
above to the characterization of the collective agreement as embodying contractual
rights between employer and employee by saying that the contract is unlike others and
should be interpreted and applied by the courts only within the context of its peculiar
premises. Clyde Summers has argued somewhat to this effect. Summers, Collective
Agreements and the Law of Contracts, 78 YALE Li. 525 (1969). There are two
difficulties with this approach. The first is practical: the improbability of persuading
courts not to look to the "specific legal rules, analytical tools and manipulative doc-
trines" of the law of contracts (which Summers concedes to be useless or worse, id.
at 547) once the initial premise that the collective agreement creates a contractual re-
lationship is accepted. The second is conceptual: the importation of a wholly fic-
tional promissory relationship. It is simply not true that the parties intend that "the
individual employees acquire legally enforceable rights" or that they regard arbitration
as a "surrogate for the courts." Id. at 538, 536.

503. This proposition is not literally true under the Railway Labor Act, and the
argument for it is not strictly applicable to railroad agreements. The legal relation-
ship is, however, substantially the same but as a result of statute rather than contract.
See text accompanying note 532 infra.
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contractual liabilities to the employees; rather it is suing for specific
performance of the only liability which the employer has agreed to
assume.

This is shown most clearly in those cases in which the parties seek
to make nonadjudicable and, hence, unenforceable, a rule set forth in
the agreement. They normally do so by providing that a claim for
violation of the rule shall not be arbitrable.

Examples abound. Collective agreements normally provide that
no employee may be discharged except for just cause. Many also
provide for a probation period, during which an employee is not en-
titled to file a grievance protesting his discharge. In some of the
contracts of the Bell System this practice is highly refined. It is first pro-
vided that no employee may file a grievance protesting his discharge
within the first 6 months of his employment. What the parties clearly
mean to accomplish by this provision is that no claim may be made
in any forum concerning such an employee's discharge. The agree-
ment then provides that an employee with more than 6 months but less
than 2 years of service may process a grievance against his discharge,
but that such a grievance is not subject to arbitration. 504 The parties
plainly mean that such an employee shall have the right to have his
grievance considered by higher management but that, if it agrees with
the discharge, no one shall have the right to reverse that decision.
Only with respect to employees with two years or more of service has
the employer agreed to comply with an adjudicable standard. Simi-
larly, a provision describing the rules to be followed in distributing
overtime but specifying that "a grievance concerning distribution of
overtime . . .will be discussed between the company and the union
through the first three steps of the grievance procedure but shall not
be subject to arbitration""0 is plainly not intended to permit judicial
rather than arbitral decision on that subject.

The agreements in the automobile manufacturing industry specify
that "production standards shall be established on the basis of fairness
and equity consistent with the quality of workmanship, efficiency of
operations, and the reasonable working capacities of normal opera-
tors."510  This standard is no less precise than the usual collective
bargaining provision that employees may be discharged only for "just

504. Agreement between Pacific Telephone and Telegraph Co. and Communica-
tions Workers of America (exp. 1966) quoted in BULL. 1425-6, supra note 350, at 18.
In other companies of the Bell system the periods involved may be different. See
Young v. Southwestern Bell Tel. Co., 309 F. Supp. 475 (E.D. Ark. 1969), alf'd, 424
F.2d 256 (8th Cir. 1970) (3 years).

505. Agreement between Allen-Bradley Co. and United Electrical, Radio and
Machine Workers (exp. 1967), quoted in BuLL. 1425-6, supra note 350, at 18.

506. Agreement between General Motors Corp. and U.A.W., (exp. 1973) 78.
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cause," or the provision in the basic steel agreements that incentives
shall provide "equitable incentive compensation. '507  But the automo-
bile agreements specify that a grievance concerning production stand-
ards shall not be subject to arbitration. The parties plainly do not
mean by this that disputes over compliance with standards in the
agreement shall be adjudicable in other forums; they mean that they
shall not be adjudicable at all. Similarly the provision in the Alcoa
agreement that "contracting out" issues shall not be arbitrable does
not mean that an individual employee's claim that his job was con-
tracted out shall be heard judicially, but that it shall not be heard at
all.5

08

This is clearest when the agreement is an "open" one 00 in which
the limitation on the issues that may be arbitrated is coupled with
a comparable limitation on the no-strike clause so as to permit resolu-
tion of the dispute by economic contest. The reservation of the right
to strike is, however, not essential to the conclusion that the parties
mean to foreclose adjudication. Thus, when the parties wish to make
it clear that a substantive claim is barred for failure to process it
within a specified time, they typically provide that a grievance will
not be considered unless filed within that time. In so doing they do
not mean to provide that if the time requirement is not observed the
claim can be heard by a court, rather than in the grievance and arbi-
tration procedure, but that it cannot be heard at all. Similarly, when
the parties wish to impose some limitation on an employer's monetary
liability, they normally do so by imposing a limitation on the arbitra-
tor's right to issue a "retroactive" award; they do not mean that mone-
tary claims thus barred from arbitration can be made the basis for
suit.

510

507. Agreement between United States Steel Corp. and United Steelworkers of
America (exp. 1974) § 9-C-3(d).

508. See note 404 supra.
509. See text accompanying notes 404-07 supra.
510. Lest the proposition here being argued be deemed so obvious as not to re-

quire demonstration, let me cite a few examples of the failure to recognize it. The
most common is the use of a motion to stay judicial proceedings pending arbitration
when a suit is brought claiming employee rights under a collective agreement. Such a
stay assumes that arbitration is simply a step in the trial of an otherwise questionable
claim, and if the claim is regarded as equitable the stay is not appealable. Cf. Balti-
more Contractors, Inc. v. Bodinger, 348 U.S. 176 (1955). This may be a proper as-
sumption under the usual contract. It is improper with respect to the arbitration of a
grievance under a collective agreement. An employee suit under an industrial collec-
tive agreement should not be stayed pending arbitration; it should be dismissed. An-
other example is Zdanok v. Glidden Co., 288 F.2d 99 (2d Cir. 1961) discussed infra at
note 516. See also Levy, The Collective Bargaining Agreement as a Limitation on
Union Control of Employee Grievances, 118 U. PA. L. Rnv. 1036, 1043-44 (1970):
"A decision by the arbitrator that he lacks jurisdiction gives the employee a determina-
tion which should enable him to vindicate his claim in court."
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I do not intend to suggest that the union has no interest in com-
pliance with the substantive provisions of the agreement. It clearly
has an interest not only in provisions like the check-off and the union
shop, but also in the provisions governing relations with the employees.
My argument is, essentially, that where there is a dispute over manage-
ment's compliance with the agreement, the only obligation intended to
be enforceable is the obligation to submit the dispute to the adjudica-
tive machinery, and abide by its results. To revert for a moment to the
automobile industry, its agreements contain not only a statement of
the principles to be used in setting production standards but a de-
tailed description of a grievance procedure to be followed in resolving
disputes. An employer's refusal to consider such a grievance in the
prescribed way could be judicially remedied, but not a failure to com-
ply with the substantive principles if the grievance were not settled.

Agreement limitations on the arbitrability of a grievance, there-
fore, are not intended as limitations on the competence or jurisdiction
of the arbitral forum, even though sometimes phrased in jurisdictional
terms; they are limitations on the substantive obligation of the employer.
The failure to recognize this has led to much confusion. In other
contexts an arbitrability question is one of forum: have the parties
given the arbitrator the authority to resolve a claim of breach of con-
tract that would otherwise be judicially cognizable. But when an em-
ployer argues that a grievance is not arbitrable he is usually arguing
something quite different: that there is no claim cognizable in any
forum.

The distinction is seen most clearly if one inquires, in a dispute
in which the question of arbitrability is raised, whether the party
claiming non-arbitrability could concede, consistently with that claim,
that a court could render a judgment on the merits in favor of the
party seeking arbitration. If so, the question is genuinely one of
forum. Thus, in Bernhardt v. Polygraphic Co.,511 the plaintiff brought
suit for damages, claiming breach of an employment contract. The
defendant moved for a stay, claiming the dispute was subject to ar-
bitration. Neither party's claim on the arbitrability question was in-
herently inconsistent with an ultimate finding of liability. Or, in the
converse situation, where a plaintiff seeks to compel arbitration of his
contract claim, a defendant who successfully contends that the dispute is
not within the arbitration provision could, consistently with his con-
tention, concede the possibility that he might ultimately be found lia-
ble on the merits by a court. The dispute in either format is one
"over which tribunal should determine the merits" of the case, merits

511. 350 U.S. 198 (1956).
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which are "bound in the end to be resolved either by arbitration or by
a judicial trial." 512

The usual claim that a grievance is not arbitrable is of an entirely
different character. It is essentially an argument that the manage-
ment conduct complained of is not subject to restriction in the way
claimed. It is wholly inconsistent with an adjudication in another
tribunal sustaining the claim, either at the behest of the union or of an
employee claiming a breach of contract. This is obvious in a case
such as American Manufacturing,113 in which the objection to arbitra-
tion is that the grievance is so patently without merit, although within
the terms of the arbitration provision, as not to be "arbitrable." It is
equally true in a case in which some limitation in the arbitration pro-
vision is relied on, such as a broad exclusion of matters which are
"strictly a function of management" as in Warrior & Gulf5 14 or one
specifying in terms that the subject of "contracting out" is excluded
from arbitration.515 It is therefore nonsense to do what the Second
Circuit did in Zdanok v. Glidden:51 0 adjudicate in an employee
breach of contract suit a claim which had previously been held not
arbitrable.

None of the preceding discussion is meant to suggest that parties
may not sometimes intend to create a contractual relationship between
employer and employee independent of the grievance and arbitration
procedure, nor that, if they do, there may not be a genuine arbitrability
question, i.e., one relating to the choice of forum. The argument is,
rather, that the institutional function a collective agreement performs,
coupled with the usual understanding of the parties as to what they
are doing, leads to the conclusion that, unless the parties state it quite
specifically, the intention to create such a relationship should not be
assumed. 51 7

512. Rederi A/B Disa v. Cunard S.S. Co., 389 U.S. 852 (1967) (Black, J., dis-
senting).

513. United Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960).
514. United Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S. 574 (1960).

See text accompanying note 144 supra.
515. See, e.g., Agreement between Aluminum Company of America and United

Steelworkers of America (exp. 1974) art. XV, § 51.
516. 288 F.2d 99 (2d Cir. 1961).
517. An example of such a specific provision may perhaps illustrate the point.

Article XV of the collective agreement between Douglas Aircraft and the UAW
deals at some length with the patent rights of the company and individual employees
employed in certain classifications with respect to inventions made in the course of
employment. In order to ensure that the usually intended consequence-the absence
of any contractual relationship between employee and employer-will not be assumed,
it provides that each individual employee in these classifications must, as a condition
of employment, execute a patent contract with prescribed provisions. The agreement
also provides that any dispute as to the interpretation or application of the agree-
ment provision, or of the individual patent contract, shall be subject to the grievance
procedure but shall not be subject to arbitration. In order to ensure that the usually
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What has been said about the arbitrability question in relation
to employee grievances is emphatically not true with respect to the no-
strike provision in the usual industrial collective agreement. This pro-
vision has a dual aspect: it is both a rule governing employee conduct
and a commitment by the union. The rule governing employee con-
duct is normally without exception: any employee who violates it is
subject to discipline. The union's commitment, typically, is not to
conduct, encourage, or induce any strike or similar interference with
production during the term of the agreement. This is a promissory
commitment, which is sometimes specifically limited by spelling out
the conditions under which the union will not be held responsible.
The agreement may require that the union post notices, or send tele-
grams, or otherwise urge or order the employees to terminate an unau-
thorized stoppage, and limit the liability of the union to cases in
which these obligations are breached.518

When an employer presents a claim for judicial relief for a viola-
tion of the union's promise, there may be a genuine arbitrability
question, quite different from that posed when a union seeks arbitra-
tion of a grievance. For employee grievances arbitration is the relief
sought, not because the parties have agreed that an employee's claim
is a claim for breach of contract that can be heard only in arbitration,
but because the promise to submit the dispute to the adjudicative ma-
chinery is the only promise made. In the former case, however, the
claim is based on a promise not to authorize or instigate a strike, and
the question of whether a damage claim for breach of that promise is
subject to arbitration is, as in the case of any contract, a question as to
whether the parties have set up an alternative forum which must be
resorted to rather than the courts.

It is important to be precise about the relationship between the
employer's promise to comply with the adjudicative machinery estab-
lished by the agreement, and abide by its results, and the union's promise
not to strike. These are not reciprocal promises such that a breach
by either party constitutes a material breach or a failure of considera-

intended consequence of that exclusion-that such a dispute is not subject to adjudica-
tion by any third party, arbitral or judicial-will not follow, it then concludes that
"resort to the grievance procedure . . . shall in no way limit, affect or prejudice any
cause of action arising out of such patent contract . . ." Master Agreement be-
tween Douglas Aircraft Co. and International Union, United Automobile, Aerospace
and Agricultural Implement Workers of America (UAW) (exp. 1971) art. XV § 3.

518. See the agreements quoted in 2 BNA, COLLECTrVE BARGAIN nG NEGOTIA-
TlIONS AND CONTRACTS 77:151. The Douglas agreement [supra note 517] provides a
convenient example. Under article III any employee who engages in an unauthorized
strike is subject to whatever disciplinary action the company may determine to take
and its decision is final. The only grievance permitted is as to whether the employee
did in fact engage in the prohibited conduct. The union, on the other hand, is ab-
solved of any liability for an unauthorized strike if it takes certain specified steps
designed to cause the employees to terminate it.

19733
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tion sufficient to justify nonperformance by the other. What has been
said earlier about the function of the collective agreement should re-
veal the error of the proposition that "the chief advantage which an
employer can reasonably expect from a collective labor agreement is
assurance of uninterrupted operation during the term of the agree-
ment."" 9 Certainly freedom from strikes is one of the advantages
which accrues to the employer as a result of most agreements. But it
is by no means the sole advantage. In any event, the union's promise
not to strike is not the consideration for the execution of the agree-
ment. The consideration for the contract is the acceptance by the
employees of the system of rules contained in the agreement and the
performance of work under that system, in return for which the em-
ployer assents to the agreement's system of adjudication.

It is therefore nonsense to say, as the Court of Appeals of the
District of Columbia once did, that a strike by the union constitutes a
material breach which justifies "the subsequent recission of the con-
tract by the Company." 520  As between the employer and the employ-
ees, the no-strike provision is a rule, not a promise; and the conse-
quence of a violation is discipline, not a release of the employer's prom-
ise to the union to arbitrate grievances. Nor is there any theoretical
basis for the somewhat narrower view, expressed by Professor Corbin,
that the employer should be relieved of his obligation to arbitrate be-
cause of strike action undertaken by the union, as opposed to individ-
ual action by an employee. 52 1  The necessary premise of that view is
that the promise to arbitrate is one which can be terminated without
impairing the contractual rights of individual employees arising under
the agreement, thus transferring the forum for adjudication of em-
ployee claims to a court. If my argument is sound, however, the par-
ties do not intend to create any such individual rights, and it would
certainly do violence to their intentions to impose that result upon the
employees as a result of breach by the union of its agreement not to
conduct a strike. 521

519. S. REP. No. 105, 80th Cong., 1st Sess. 16 (1947).
520. Electrical Workers Local 1,113 v. NLRB, 223 F.2d 338, 341 (D.C. Cir.

1955).
521. 6A A. ConRiN, CoNncrs 436 (1962). Professor Summers, in dealing at

length with the Corbin assertion, argues that it flows naturally from the distrust of
arbitration as a method of adjudicating contract claims and argues that it is erroneous
because of the special competence of arbitrators and the trust which the parties have
in their judgment. Summers, supra note 502, at 546. While I quite agree with Pro-
fessor Summers, I would argue that Professor Corbin's error was in considering collec-
tive agreements to be "contracts of employment" in the first place, A. CorMIN
supra, at 346, and arbitration to be a method of adjudicating the claims of individual
employees under such contracts. Once that error is rectified, the black letter law of
contracts provides no problems.

522. Similarly, it is not true that an employer refusal to arbitrate should be re-
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It follows, therefore, that a union's breach of its promise not to
strike should not relieve the employer of his obligation to arbitrate
(nor should a refusal to arbitrate relieve the union of its obligation
not to strike)*223 The parties may, and sometimes do, provide
otherwise. Thus the agreement between General Motors and the
United Automobile Workers expressly gives the Company "the option
of canceling the Agreement at any time between the tenth day after
the strike occurs and the day of its settlement,"52 4 an option the ex-
ercise of which would, I believe, be regarded as unthinkable by Gen-
eral Motors and most other managements. There are also a substan-
tial number of agreements which, on the other side of the coin, permit
the union to strike or cancel the contract if the employer refuses to ar-
bitrate or refuses to comply with an arbitration award. But unless
the parties specify those consequences, there is nothing in the relation-
ship between them which requires that result.

What has been said so far with respect to Propositions 1 and 2
provides a conceptual framework for the Supreme Court decisions in
suits brought by unions or employers over collective agreements: most
of these holdings can be viewed as corollaries of the two propositions.
On the Railway Labor Act side, if we disregard for the moment the cases
in which there is a union-employee dispute, there is no problem at all.
The cases from Slocum 525 through Gunther 26 are all consistent with, and
indeed can be regarded as expressions of the principle that the col-

garded as a material breach relieving the union of its promise not to strike. The
consideration for the no-strike promise is the agreement itself, not just the promise to
arbitrate, as is made clear by the fact that the no-strike promise is applicable to many
non-arbitrable disputes. See text accompanying notes 405-08 supra.

523. There is one sense in which the agreement to arbitrate may be equated to
the agreement not to strike. Since arbitration is an alternative to the strike as a method
of resolving disputes over the interpretation and application of a collective agreement, it
is entirely proper to conclude that the union may not pursue both methods of redress
simultaneously. The necessity of keeping in force the agreement to arbitrate as a means
of governing the continuing relationship between employer and employee, despite a
breach by the union of its agreement not to strike, does not necessarily imply that a
court should order arbitration while the union is striking. It is therefore entirely
appropriate for a court whose aid is sought in enforcing the employer's promise to
arbitrate to condition that aid upon termination of the union's breach of its promise
not to strike.

524. Agreement between General Motors Corp. and United Automobile Workers
of America (exp. 1973) 117. The Chrysler agreement has a similar provision;
Ford does not. Cancellation clauses were found by BLS in 101 of 1,717 contracts
studied. Roughly half specified a strike or lockout as the basis for cancellation.
BULL. 1425-6, supra note 350, at 92.

525. Slocum v. Delaware L. & W. R.R., 339 U.S. 239 (1950). See text accom-
panying notes 94-102, 105-08 & 162 supra.

526. Gunther v. San Diego & A.E. Ry., 382 U.S. 257 (1965). See text accom-
panying notes 183-84 supra.
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lectively bargained working rules are not to be regarded as contracts
subject to "old common-law rules for the interpretation of private
employment contracts, '527 or, it might be added, third-party beneficiary
contracts. The rhetoric about "railroad jargon" and the Supreme
Court's attribution to the Adjustment Board of superior capacity to
understand railroad problems is unnecessary because the decisions re-
quiring resort to it, rather than the courts, and declaring contract princi-
ples irrelevant in the enforcement of Board decisions can be grounded
very simply on the proposition that the Board is not enforcing a con-
tract at all in resolving "minor disputes." Only Moore v. Illinois Cen-
tral2 and its progeny, Koppal 29 and Walker13 0 did not fit, and their
recent demise in Andrews531 eliminated the discrepancy.

Proposition 2 has not been argued in Railway Labor Act terms
but is readily translatable into them. The obligations Proposition 2
posits do not exist by virtue of contract, but by virtue of the statute.
The employer's obligation to permit the submission of disputes over
the proper interpretation and application of the working rules to the
Adjustment Board and to comply with its awards is imposed by the
Act, and the Court, in Chicago River,532 found implicit in that com-
mandment a corresponding union obligation not to engage in strikes
over such disputes. The unsettled question of whether damages can
be awarded for breach of this obligation is a question of statutory con-
struction.

On the National Labor Relations Act side there is a reasonably
good fit. Lincoln Mills33 follows as a matter of course. The question
presented was not, on the view here taken, whether arbitration of
contract claims should be enforced over the objection that, under state
law, a party who preferred adjudication in a judicial tribunal was en-
titled to that forum, but whether the only promise made by the em-
ployer was to be enforced. Since Congress had, in enacting section
301, declared its purpose to make collective agreements "equally
binding and enforceable on both sides, '5 34 the provision of a remedy
for violation of the employer's promise naturally follows.

The Steelworkers trilogy535 also follows from Propositions 1 and
2. If arbitration were only an alternative forum for adjudicating a

527. 382 U.S. at 261.
528. See text accompanying notes 72-85 supra.
529. See text accompanying notes 103-04 supra.
530. See text accompanying notes 193-94 supra.
531. See text accompanying note 238 supra.
532. See text accompanying note 243 supra.
533. See text accompanying notes 130-37 supra.
534. S. RnP. No. 105, 80th Cong., 1st Sess. 15 (1947).
535. See text accompanying notes 138-45 supra.
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contract claim, it is entirely conceivable that a court asked either to di-
rect arbitration of that claim or to enforce an arbitrator's award
should retain the power to determine whether the contract claim sought
to be arbitrated, or the award to be enforced, is so preposterous that it
should not be entitled to the aid of judicial enforcement, either before
or after arbitration. This was essentially the Cutler-Hammer53" 6 doc-
trine, expressly disapproved by the Court in the Steelworkers trilogy.
It did so relying on both a supposed national policy in favor of the
arbitration of labor disputes and the superior expertise of arbitrators
as opposed to courts. If the propositions here tendered are accepted,
neither premise was necessary to the conclusion: the only questions
presented when arbitration of a grievance is sought are whether there
is an agreement containing a provision for arbitration of grievances
and whether the grievance purports to come within the agreement.
If so, it is "arbitrable" in the limited sense that it should be heard by
an arbitrator. A court should not determine whether the grievance
presents an arguably tenable claim for breach of contract, because
arbitration is not being sought as an alternative forum for such a
claim, but as the performance of the only promise made. The arbi-
trator, of course, may determine that the employer conduct com-
plained of is not governed by the agreed-upon rules and that, in this
second sense, the grievance is not "'arbitrable. '

1
3

7 Or he may decide

536. International Ass'n of Machinists v. Cutler Hammer, Inc., 297 N.Y. 519,
74 N.E.2d 464 (1947).

537. The two senses in which the term "arbitrability" has been used can be made
clear by considering two arbitration cases: New Hotel Showboat, Inc., 48 Lab. Arb.
240 (1967) (T. Jones, Arbitrator) and Bell Telephone Laboratories, 39 Lab. Arb.
1191 (1962) (B. Roberts, Arbitrator). In New Hotel Showboat the agreement con-
tained a standard grievance arbitration provision but no express limitation on manage-
ment's right to discharge. Employees were discharged and the union sought arbitration
of a claim that the agreement implied a prohibition against discharges except for just
cause, and that there was no such cause in the particular cases. Management did not
contest "arbitrability" in the courts. If it had, it is clear that a court should have
found the grievance "arbitrable," in the sense that it should be heard by an arbi-
trator. When the case was heard by the arbitrator, he had considerable difficulty in
deciding a different "arbitrability" issue: whether there was an implied limitation.
He decided that there was and that the discharges were, accordingly, "subject to ar-
bitration." 48 Lab. Arb. at 242. In the Bell Telephone case, the question was
whether a grievance contesting the propriety of a demotion was arbitrable. The ar-
bitrator agreed that it clearly was, in the sense used in the trilogy. But this, he
concluded meant only that it was his expertise rather than a court's which was being
called upon to determine whether the agreement was intended to limit management's
discretion in making demotions. After examining the negotiating history he con-
cluded that the parties intended no such limitation and that therefore the grievance
was "not subject to arbitration under the collective bargaining agreement." 39 Lab.
Arb. at 1207.

"Arbitrability" in this second sense may have been what was intended by the
Supreme Court in making available, despite Norris-LaGuardia, an injunction against
"a strike over an arbitrable grievance." Boys Markets, Inc. v. Retail Clerks Local
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that the grievance is governed by the rules but that the conduct is
within them. In either case, he will deny the grievance. The arbi-
trator may find that the rules have not been complied with and may
specify the required remedial action. Whatever the result, his decision
is, as it were, a "for instance" written into the agreement and, in the
absence of fraud, is not reviewable in order to determine if it is at
least arguably comparable to the result to which a court would come
in a suit for breach of contract.

There is a limitation. The enforceable agreement between the
employer and the union is to submit to binding arbitration grievances
involving the interpretation and application of the collective agreement.
If the award does not purport to rest on the agreement or any implied
restriction on management action that the arbitrator reads into the
agreement, the award is unenforceable just as a grievance which does
not purport to be based on the agreement is not "arbitrable." But
within that limitation, the arbitrator's decision stands, irrespective of
what a court might do in a suit for breach of contract. This is, es-
sentially, the result reached by the Court in the trilogy.3 8

So viewed, the trilogy is entirely compatible with the later holding
of John Wiley & Sons v. Livingston5' 0 that the determination of
whether the union has complied with the procedural requirements of
the grievance and arbitration provisions, and of the effect of non-
compliance, are for the arbitrator. This result is reached, however,
not because of "the policies favoring arbitration and the parties' adop-
tion of arbitration as the preferred means of settling disputes"' 4" about
otherwise justiciable claims, but because the grievance and arbitration
agreement is the only enforceable agreement made, and the procedural

770, 398 U.S. 235, 254 (1970). A broader reading would permit an employer to ob-
tain an injunction against any strike on the theory that it is conceivable that the
union could file a frivolous, but nevertheless "arbitrable," grievance against the em-
ployer's conduct giving rise to the strike, even though the conduct was not governed
by the agreement. The narrower reading has, of course, the difficulty that it requires
a court to decide the kind of question which, under the trilogy, is to be decided by an
arbitrator. The Fifth Circuit has "solved" the problem by adopting an "arguably
arbitrable" standard which it applies to both arbitrability questions. See Southwestern
Bell Tel. Co. v. Communications Workers, 343 F. Supp. 1165 (S.D. Tex. 1972),
on remand from 454 F.2d 1333 (5th Cir. 1972).

538. It is inconsistent with the views since expressed extrajudicially by Judge
Hays [P. HAYs, LABOR ARBrATON: A DISSEN-ING VIEw 80 (1966)] and judi-
cially by his brethren on the Second Circuit in Torrington Co. v. Metal Products
Workers, 362 F.2d 677 (2d Cir. 1966), as well as by some commentators who have
urged a broader scope of review at the enforcement stage than at the threshold of ar-
bitration. See, e.g., Meltzer, Ruminations About Ideology, Law and Labor Arbitration,
34 U. CII. L. REv. 545, 553 (1967); H. WELLINGTON, LABOR AND THE LEGAL PROCESS
122 (1968). Those views are, in my opinion, simply wrong.

539. 376 U.S. 543 (1964). See text accompanying notes 169-74 supra.
540. Id. at 558.
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rules cannot be separated from the rules the parties have established
to govern the substantive conduct of management.

None of this is applicable to a claim for damages for breach of a
no-strike clause. No such claim should be maintainable against em-
ployees because the no-strike clause is, as to them, a rule, not a prom-
ise. This is the basis upon which the dismissal of the claims against
the employees in Atkinson v. Sinclair Refining Co.541 should have
rested. There was no need to rely on the fact that the defendants
were also union officials or on any implications drawn from section
301 (b). The question is, indeed, one of federal law since it relates to
the proper construction of the collective agreement made federal by
section 301(a), but the answer is simply that the agreement is not a
contract between the employees and the employer. Neither a suit di-
rectly on the agreement or one in tort for inducing other employees to
breach it is therefore proper.

The other holding in Atkinson, that the employer's claim against
the union for damages was not arbitrable, is wholly consistent with the
trilogy. Unlike a decision that a grievance need not be arbitrated, a
holding that a damage claim need not be arbitrated is not a denial of
the claim on the merits but merely a declaration that the courts are
the appropriate forum for relief. The parties can and sometimes, al-
though rarely, do provide for the arbitration of employer damage
claims.5 42  But the question whether they have done so is one which
should be resolved without presumptions in the same manner that
questions of a like nature are resolved in any other contract under
which a true question of arbitrability is presented.

There is one critical distinction and one caveat, neither of which
has been uniformly observed by the Court. The distinction is neces-
sary where the employer resists arbitration not on the ground that his
conduct is outside the area governed by the rules of the agreement, or
is permitted by the rules, but on the ground that the rules simply do
not apply to him, or that he is not bound by the agreement. Dowd
Box143 was such a case, as was Wiley with respect to the successorship
question. In such cases the issue is whether any agreement binding
on the defendant exists, not "arbitrability." That is a question for
the courts, not for the arbitrator whose charter the agreement is and

541. See text accompanying notes 253-63 supra.
542. See, e.g., Mason-Dixon Lines v. Teamsters Local 560, 443 F.2d 807 (3d Cir.

1971). ("Where a strike is in violation of the Agreement . . . all issues of liability
shall be resolved pursuant to the grievance procedure." Id. at 808.) The current
Teamster national freight agreement provides that the question whether the union vio-
lated the no-strike provision shall be subject to the grievance procedure, but if
agreement is not reached, the employer involved may bring suit for damages. Na-
tional Master Freight Agreement (exp. 1973) art. 8(a) (3) (b).

543. See text accompanying note 132 supra.
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who must, therefore, assume its validity. Similarly to be distinguished
is the case in which the employer claims that relief is barred by the
statute of limitations. This, too, is a question for the courts and-I
would argue-the applicable statute is the one governing contracts in
writing because the agreement being enforced is not one which arises
from any contract between the employer and the employee, oral or
otherwise, but from the written agreement with the union to arbitrate.

When faced with such issues the court should, as it did in Wiley,
decide them and, if it finds the agreement binding on the defendant
and not barred by limitations, order compliance with the grievance
and arbitration procedure. It should not also proceed to order the
substantive relief which the union contends is due, as did the Massachu-
setts court which the Supreme Court affirmed in Dowd Box, or pre-
sumably as the Supreme Court thought it would have to do in
Hoosier Cardinal5 4 if the written agreements statute of limitations had
been applicable. In Dowd Box, there was no dispute about the con-
sequences which would follow if the agreement were binding. It
would, accordingly, have been appropriate to declare the validity of
the agreement and simply direct the employer to comply, leaving any
possible questions as to the relief to which individual employees (not
union members, the actual plaintiffs) were entitled, to the grievance
procedure. In Hoosier Cardinal, the dispute was whether the pas-
sage of 7 years barred the claims of employees for vacation pay. The
Court thought it had to decide that question-understandably, since it
was the question the parties argued to it-and held that the 6-year
period contained in the limitation statute applicable to contracts not in
writing barred relief, since the employees' oral contracts of hire were
necessarily involved. If, as appears to have been the case, the agree-
ment was of the normal industrial type, the views expressed here
would have led to a different result. Assuming that state law was to
be looked to, the applicable period was the 20 years provided by
Michigan for contracts in writing and the Court should have found
that enforcement of the agreement was not barred. The order, how-
ever, should have been only that the employer receive and process
employee claims for vacation pay under the grievance and arbitration
provisions of the agreement. Whether there was a delay beyond the
specified period for filing such claims and, if so, whether it was ex-
cused, should have been determined not by judicial application of the
statute of limitations applicable to oral contracts of hire but by the
standards for timeliness the parties had established for their own
government, as interpreted and applied by an arbitrator."5

544. See text accompanying notes 187-92 supra.
545. This assumes that relief of this kind would be requested. If not, the suit
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The caveat applies to Westinghouse' 6 and Smith v. Evening
News."47 The discussion so far has assumed the existence of a griev-
ance procedure terminating in arbitration and a no-strike provision
covering at least those disputes subject to arbitration. The extent to
which the propositions so far presented, as well as the succeeding ones,
are properly applicable where those assumptions are untrue-as was
the case in Westinghouse and was assumed to be the case in Smith
and perhaps Hoosier Cardinal-are separately discussed below.4 8

First, however, we must consider the problem that arises when the
system of self-government breaks down because the union fails to per-
form, or improperly performs, its function. Under the system, the
rules are negotiated with the union but administered by the employer;
the union shares in administration by using the grievance procedure
to respond to employer action. The question is on what theory, and
by which remedies, is a malfunction in the union's role in adminis-
tration to be remedied. Propositions 3-6 deal with that question.

H. The Rights Created by Statute

Proposition 3: The union has a judicially enforceable obligation to the
employees it represents, derived from section 9(a) of the National
Labor Relations Act, not to act arbitrarily or capriciously or to abuse
its discretion in exercising its contractual right under the collective
agreement to process and settle employee grievances prior to arbitra-
tion.

This is a restatement of the "duty of fair representation" found in
Vaca v. Sipes."4 Vaca essentially adopted the position urged by
Archibald Cox in 1956.5"0 In that view the collective agreement es-
tablishes a contractual relationship in which the employees' rights un-
der agreements containing a grievance procedure are entrusted to the
union as a fiduciary. The union has the power to sue for breach of
the obligations owed by the employer to the employee, to compromise
and settle, or to reject such claims as unwarranted. Unless the union
refuses to process the claim, its action binds the employee. If it does
refuse, the employee-beneficiary can bring a suit against both the union
and the employer, similar to the action which the beneficiary of a trust
may maintain when the trustee fails to press a claim against a third

should have been dismissed since it requested actual payment to the employees, not
an order directing the employer to process grievances.

546. See text accompanying notes 126-29 supra.
547. See text accompanying notes 146-56 supra.
548. See text accompanying notes 681-94 infra.
549. 386 U.S. 171 (1967). See text accompanying notes 197-225 supra.
550. Cox, supra note 273, at 601. A later article is concerned primarily with the

negotiation of agreements. Cox, The Duty of Fair Representation, 2 ViLL. L. REv.

151 (1967).
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person. Cox was not entirely clear whether this fiduciary relationship
giving rise to the suit is one based on "the character of the rights which
the contract was intended to create"' 1 or, as he elsewhere described it,
the force of law imposed upon the parties. 52

Basing the relationship on the rights intended to be created by
the agreement seems to me to be plainly wrong. It contradicts Cox's
brilliantly perceptive description of the group interest in the resolution
of specific grievances, a description which he adduced in support of
the proposition that the union should have the right to settle and com-
promise individual claims in order to protect those group interests,
even to the prejudice of the interests of the individual grievant. If, to
use his examples, the union may properly abandon an individual's
claim for quadruple time because of its potentially adverse effect on
other employees,-5 3 or press for a particular interpretation of a rate
adjustment provision that benefits some workers at the expense of
others, 554 it clearly is not acting as a fiduciary for each employee.
Yet, as Cox persuasively argued, the parties clearly intend to give the
union the power to take such action, and sound labor policy requires
that this intention be given effect, whether it is realized through the
settlement of a grievance at some step in the procedure or by the re-
fusal to process it in the first place.

Indeed, if the key is the intention of the parties and judicial en-
forcement of a fiduciary duty were to be rested on the agreement's
terms, it may be confidently predicted that agreements would be re-
vised so as to eliminate any individual rights, just as the decision in
Burley5 5 was followed by changes in agreements and union constitu-
tions which effectively voided its effects. 6 Such a development has
already taken place. The agreement between General Motors Corpora-
tion and the U.A.W. provides that "the disposition or settlement, by and
between the Corporation and the Union, of any grievance or other matter,
shall constitute a full and complete settlement thereof and shall be final
and binding upon the Union and its members, the employee or em-
ployees involved and the Corporation.' '

1
5 7  If this statement were not

clear enough, the agreement goes on to specify that:

551. Cox, supra note 273, at 645.
552. Id. at 632-33. See also Cox, The Duty of Fair Representation, 2 ViLL. L.

REv. 151, 168 (1967).
553. Cox, supra note 273, at 606-08.
554. Id. at 609-10.
555. Elgin, J. & E. Ry. v. Burley, 325 U.S. 711 (1945). See text accompanying

notes 86-93 supra.
556. See Westinghouse Salaried Employees v. Westinghouse Elec. Corp., 348 U.S.

437, 459 (1955).
557. Agreement between General Motors Corporation and U.A.W., (exp. 1973)

53.
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No employee or former employee shall have any right under this
Agreement in any claim, proceeding, action or otherwise on the
basis, or by reason, of any claim that the Union or any Union officer
or representative has acted or failed to act relative to presentation,
prosecution or settlement of any grievance or other matters as to
which the Union or any Union officer or representative has authority
or discretion to act or not to act under the terms of this Agreement.5 58

Presumably similar provisions would be agreed to by unions and man-
agement generally if they were believed to be effective.

They should not be effective because the union's obligation to the
employees is neither derivable from nor limited by the terms of the
agreement between the union and the employer. The obligation de-
rives instead from section 9(a) of the National Labor Relations Act" 9

and the comparable provisions of section 2 of the Railway Labor
Act.10 In the line of cases beginning with Steele v. Louisville &
Nashville Railroad Co.561 the Court has inferred, from the grant of
authority to represent all members of a bargaining unit given the re-
presentative chosen by the majority, an accompanying duty of fair
representation both in the negotiation of a collective agreement and
in the processing of grievances. This is, of course, hornbook law. It
deserves emphasis, however, that the duty thus imposed does not arise
from an attempt to enforce conformity to the institutional forms the
parties have created. It is, rather, imposed from without. The de-
lineation of the duty's contours and the appropriate remedies to be
applied when it is breached are, therefore, not matters on which judi-
cial determination need conform to the intention of the parties. That
delineation should be consistent with the purposes of the statute as a
whole and the needs of the institution that the statute is designed to
both foster and regulate. But that is not to say that the duty arises
from contract.

Having said all this, it must now be added that the Court itself
has been unclear as to the source of the duty it has imposed. It said,
in Vaca, that the duty is one derived from the National Labor Rela-
tions Act.5 2 But in Humphrey v. Moore,50 3 in Vaca, and finally in a
preemption case, Motor Coach Employees v. Lockridge,5 4 it also
squarely rested jurisdiction over "a suit . . . by a union member
against his union 50 5 on section 301, thus treating the suit against the

558. Id.
559. 29 U.S.C. § 159a (1970).
560. 45 U.S.C. § 152 (1970).
561. 323 U.S. 192 (1944).
562. 386 U.S. at 177.
563. 375 U.S. 335, 343-44 (1964). See text accompanying notes 163-68 supra.
564. 403 U.S. 274 (1971).
565. Id. at 299.
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union as one based on the collective agreement.50 6 In this the Court
was clearly wrong. The right conferred is one created by section
9,567 and a suit to redress its violation should be maintainable not as a
suit for breach of contract under section 301 but, under 28 U.S.C.
section 1337, as a suit arising under a law of the United States regulat-
ing commerce.568

Delineation of the duty of fair representation as applied to the
negotiation of agreements and their substantive content is beyond the
scope of this Article. It is important to note, however, that the duty
imposed by implication from section 9 concerning the processing of
grievances is limited to the negotiating authority granted by section 9:
the authority to act as the exclusive representative of the employees for
the purposes of collective bargaining with respect to terms and condi-
tions of employment. That bargaining is defined in the implementing
obligation imposed by section 8(a) (5)r19 and by 8(d) ,570 to include
"the negotiation of an agreement, or any question arising thereunder."
In terms of the analysis presented earlier,571 the collective bargaining
process is the negotiation of a set of rules limiting employer and em-
ployee conduct and the provision of a system for the administration
of those rules. The statutory duty derived from section 9 is therefore
limited to the negotiation and administration of those rules. In those
situations in which the union assumes a unilateral rule-making or rule-
administering function, 57 2 the question whether the rules are fairly
drawn or fairly administered does not arise under section 9. The
union may have fiduciary duties to its members arising out of its con-
stitution, or the members' payment of dues, but breach of those duties
is not breach of the duty of fair representation derived from section 9.
Thus a complaint that a union has unfairly administered a hiring hall
which refers members to employment is not properly cognizable under

566. This has confused some courts into searching for a good faith provision
in the agreement in order to sustain a suit for breach of the duty of fair representation
[Hall v. Pacific Maritime Ass'n, 281 F. Supp. 54, 59 (N.D. Cal. 1968)], or holding
that the duty must be implied into the agreement [Seay v. McDonnell Douglas Corp.,
427 F.2d 996, 1000 (9th .Cir. 1970); accord, Richardson v. Communications Workers,
443 F.2d 974, 980 (8th Cir. 1971)]. Other courts routinely recite that a claim
against a union for breach of the duty of fair representation is a section 301 suit,
even though the employment is subject only to the Railway Labor Act. E.g., Bazarte v.
United Transp. Union, 305 F. Supp. 443 (E.D. Pa. 1969), rev'd on other grounds, 429
F.2d 868 (3d Cir. 1970).

567. Or, in a case arising under the Railway Labor Act, section 2 of that Act.
568. See Retana v. Elevator Operators Local 14, 453 F.2d 1018 (9th Cir. 1972),

which expressly predicated jurisdiction on 28 U.S.C. § 1337, reciting the substantial
number of cases, both before and after Vaca, which have so held.

569. 29 U.S.C. § 158(a)(5) (1970).
570. 29 U.S.C. § 158(d) (1970).
571. See text accompanying notes 280-88 supra.
572. See text accompanying notes 293-340 supra.
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the rule of Vaca,57
3 nor is a claim by a member against a minority

union, which is vested with no rights by section 9.574 The union may
be judicially accountable in those situations, but not by virtue of the
duty of fair representation.

The critical issue with respect to the duty of fair representation is
the standard to be applied to the union's conduct. Proposition 3, as
stated, may or may not impose a broader duty than that stated in Vaca.
The court there held that a union breaches its duty when its conduct
is "arbitrary, discriminatory or in bad faith."'57

5 After noting sugges-
tions that the union should be subject only to a duty to refrain from
"patently wrongful conduct such as racial discrimination or personal
hostility," the opinion rejected them and accepted instead "the propo-
sition that a union may not arbitrarily ignore a meritorious griev-
ance or process it in perfunctory fashion." 576  As I have elsewhere
pointed out,5 77 this is a much lower threshold than that specified in
the Court's earlier opinions. Until Vaca the essential ingredient was
bad motive. In Humphrey v. Moore5 8 the union's action was said to
be free of further review if it "took its position honestly, in good faith,
and without hostility or arbitrary discrimination." In Ford Motor Co.
v. Huffman570 the standard (as applied to the negotiation of agree-
ment terms) was "good faith and honesty of purpose." As Figueroa
shows, "arbitrary" or "perfunctory" handling of grievances can cer-
tainly include action (or non-action) taken in the very best of good,
but mistaken, faith.

Vaca explicitly rejected, on the other hand, the apparent holding
by the Missouri court below that proof of the merit of the employee's
grievance was sufficient to show that the union breached its duty by
failing to process it.550 There must be something more: proof of "ar-
bitrary abuse of the settlement device."551 But a fair reading of the
opinion also indicates that this something more need not be as much
as proof of hostility or invidious discrimination. Fairness also requires,
however, noting that at other places, the Vaca opinion speaks of the

573. Gray v. Heat & Frost Insulators & Asbestos Workers Local 51, 416 F.2d
313, 316 (6th Cir. 1969), aff'd after remand, 447 F.2d 1118 (6th Cir. 1971); Inter-
national Bhd. of Teamsters v. Superior Court, 20 Cal. App. 3d 517, 97 Cal. Rptr. 765,
767 (4th Dist. 1971).

574. Wells v. Order of Ry. Conductors & Brakemen, 442 F.2d 1176, 1179 (7th
Cir. 1971).

575. Vaca v. Sipes, 386 U.S. 171, 190 (1967).
576. Id. at 191.
577. Feller, Vaca v. Sipes One Year Later, in PROCEEDINGS OF N.Y.U., TwENTr-

FIRST ANNUAL CONFERENCE ON LABOR 141, 167 (1969).
578. 375 U.S. 335, 350 (1964).
579. 345 U.S. 330, 338 (1953).
580. 386 U.S. at 192-93.
581. Id. at 193.
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power of the union to settle grievances "honestly and in good faith," 82

and that only recently the Court restated the standard, quoting both the
"arbitrary or bad faith" language of Vaca and the older, more restrictive
formulation "substantial evidence of fraud, deceitful action or dishonest
conduct"5s3 from Humphrey. The issue is therefore in doubt, with sup-
port in the Supreme Court's opinions for both the decisions that have
continued to apply the older formulation 8 4 and those that, like the First
Circuit in Figueroa, regard the threshold as having been lowered.r5s

The question of what the proper standard should be cannot be
considered in isolation from the consequences of a finding that it has
been violated. The most desirable solution would be to provide the
maximum protection for the individual with the minimum interference
with the system of industrial self government, but neither objective
can be fully realized.

Maximum protection for the individual would require that the
union process all grievances, or that the individual be given the right
to invoke arbitration himself if it fails to do so. Both alternatives
were rightly rejected in Vaca. Either would subject the system to
such strains that its continued acceptability and survival would be
doubtful. There are already indications that the system is in trouble
because too many grievances are processed, it takes too long and it
costs too much.5 6 Providing an absolute right to arbitration would
inevitably weaken constraints against over-utilization which are al-
ready too weak.5s7

No interference, on the other hand, would lead to injustices to
individuals which would be regarded as intolerable even though, at
least arguably, it would strengthen the system and thus benefit the
majority. A balance must be struck. Limiting judicial remedies to
the situations in which bad motive can be shown seems to me to tip that
balance too heavily against the individual. A review of the lower

582. Id. at 192.
583. Motor Coach Employees v. Lockridge, 403 U.S. 274, 299 (1971).
584. Dill v.. Greyhound Corp., 435 F.2d 231, 238 (6th Cir. 1970), cert. denied,

402 U.S. 452 (1971); Bazarte v. United Transp. Union, 429 F.2d 868 (3d Cir. 1970);
Hohlweiler v. Pennsylvania R.R., 294 F. Supp. 1382 (E.D. Pa. 1969), aff'd 436 F.2d
1382 (3d Cir. 1971), cert. denied 404 U.S. 884 (1971).

585. Zalejko v. Radio Corp. of America, 98 N.J. Super. 76, 236 A.2d 160, 163
(App. Div. 1967), petition for certification denied, 51 N.J. 397, 241 A.2d 14 (1968);
Boone v. Armstrong Cork Co., 384 F.2d 285, 288-89 (5th Cir. 1967); Retana v. Ele-
vator Operators Local 14, 453 F.2d 1018, 1023-24 (9th Cir. 1972).

586. The most heated discussion at the 1970 Steelworkers convention arose from
the delegates' complaints concerning the delays and costs of the arbitration process.
1970 LAB. REL. Y.B. 265. The leadership narrowly averted a rank-and-file move to
demand the elimination of arbitration and a return to the right to strike over griev-
ances. Wall St. J., Sept. 29, 1970, at 3, col. 2.

587. See text accompanying notes 387-97 supra.
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court decisions since Vaca shows too many cases of honest union ac-
tion where some sort of relief should be available. Consider, for ex-
ample, a case in which a grievance was not processed because a perfectly
well-disposed shop steward threw it in the trunk of his car and forgot
about it; 88 or one in which a discharge grievance was lost because
the union failed to comply with the time limit for appeal from the
fourth step.589 Should an employee, terminated because of a failure
to report for work after his employer determined that his disability
ceased, be without remedy because the union mistakenly, although
honestly, believed that the time limits for disciplinary cases applied? 59°

Should Rosa Figueroa, assuming she had a good seniority grievance,
be left without any remedy because the union leader failed to process
it in the totally unfounded, although honest, belief that she would ob-
tain relief through a Board proceeding which excluded her case?
Assuming that some redress should be available in these kinds of
cases, it would be burning the house in order to roast the pig to pro-
vide it by finding an individual contract of employment. The result
may be relief to the individual but at an unnecessary cost to the in-
tegrity of the process, as well as an unanticipated and unbargained for
liability for the employer or perhaps, depending on the scheme of
allocation, for the union.

The more desirable solution is to accept the broadened standard
expressed somewhat confusedly in Vaca, and perhaps even broaden it
further, but to tailor the remedy so that it causes less damage to the in-
stitution and produces results more nearly conforming to the reasona-
ble expectations of the parties. Proposition 3 therefore proposes, but
only in conjunction with the remedial scheme set forth in Propositions
4-6, that the threshold question be phrased in terms borrowed from
the Administrative Procedure Act, as requiring that the union decision
not to process or to settle a grievance not be "arbitrary, capricious
[or] an abuse of discretion."59' Indeed, the use of a standard devel-
oped for judicial review of agency action within the scope of its au-
thority may be particularly appropriate, since the union, in determin-
ing whether to abandon, settle, or process a grievance, is performing
a discretionary administrative function. 92 A court should not review

588. Kress v. Teamsters Local 776, 42 F.R.D. 643 (M.D. Pa. 1967).
589. Sims v. United Papermakers & Paperworkers, 26 Mich. App. 129, 182

N.W.2d 90 (1970).
590. Boone v. Armstrong Cork Co., 384 F.2d 285 (5th Cir. 1967).
591. 29 U.S.C. § 706(1)(A) (1970). "The question of reasonableness reduces

itself to whether the order is a rational conclusion and not so 'unreasonable' as to be
capricious, arbitrary or an abuse of discretion." Willapoint Oysters, Inc. v. Ewing,
174 F.2d 676, 695 (9th Cir. 1949).

592. The analogy is, of course, only a rough one and I certainly do not mean to
suggest that formal requirements of hearing and record should be made applicable to

1973]



CALIFORNIA LAW REVIEW

that action on the basis of its view of the merits of the grievance or of
the union's policies. Where it finds that the action was based on im-
proper considerations or was patently unreasonable, however, it should
be able to afford relief.

Phrasing the threshold question in terms of reasonableness, of
course, leaves many questions unanswered, but I suggest, many of those
questions are unanswerable. Clearly the union should be able to
consider, in determining whether to press a grievance, not only the
likelihood of success, but also the effect of its action upon the legitimate
interests of other members of the group. This is what a union does
and must do in the bargaining which results in the rules, and its responsi-
bility to consider the interests of the group as a whole cannot be con-
sidered suspended because an individual problem arises during the period
when neither the union nor management has an obligation to discuss
changes in the rules-which is what the "term" of a collective agree-
ment is. Equally clearly such gross unfairness as the abandonment
of the justified grievance of a discharged employee in return for an
agreement that management will raise the pay of some others would
be improper. But there is no rule which will provide a priori answers
in particular cases, hence the somewhat uncertain standard suggested.

There is one situation, however, in which the pre-Vaca standard
of honesty and good faith, rather than the more open-ended one here
suggested, is both appropriate and necessary: where there has been
arbitration and the claim made by the individual is that the union
which presented the grievance, and lost, did not represent him fairly.
The Supreme Court has not distinguished such a case, although, if the
joint union-employee committee involved in Humphrey v. Moore is
regarded, erroneously, as the equivalent of an arbitration tribunal,
such a distinction would explain the difference between the Humphrey
and Vaca standards. The considerations applicable if the union has
either failed to process an employee's grievance or settled it are quite
different from those applicable if the union has pressed the claim be-
fore an impartial arbitrator and lost. The losing employee is likely to
believe that his grievance would have been sustained if properly pre-
sented, and in some cases he may even be right. But judicial review
of the quality of the union's representation could wreak havoc with a
system, the successful and economic operation of which requires both
speed and reliance on non-lawyers. The protection of the few who
may have been inadequately or even unreasonably, but nevertheless
honestly, represented would be purchased only at the expense of gross

union decisions as to whether a grievance should be processed, abandoned, or com-
promised.
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interference with the system. A deliberate attempt to "throw" a case
in order to get rid of or punish a dissident employee is, of course, a
different matter. When this kind of dishonesty of purpose is alleged
and proved, the fact that there has been an award should not stand in
the way of a remedy for the individual. In such a case, therefore,
the test of honesty or good faith remains the appropriate one.
Proposition 4: Refusal or failure of a union to process a grievance in
violation of its duty of fair representation should be remediable only
in a suit to compel the union to proceed. (Such a suit is not properly
termed a section 301 action since it does not derive from contract and
cannot be barred by contract. Nor, since it also does not derive from
union membership, is it subject to a requirement that internal union
remedies be exhausted.) The primary issue in such a suit is whether
the union has breached its duty.593

Most of this proposition follows from what has already been said
and requires little further explication. In large measure it is consistent
with the decided Supreme Court cases, although not with all of the
lower court decisions. Some courts, for example, perhaps under-
standably confused by the treatment of Maddox as requiring "exhaus-
tion" of remedies, have imposed a requirement that an employee ex-
haust the remedies provided by the union's constitution before bring-
ing suit.50 4  This is plainly erroneous. It imposes a bar based on a
right arising out of union membership to a suit in which membership
is irrelevant and which is based solely on employee status and section

593. Incidental relief may be necessary against the employer if the primary issue
is resolved in the employee's favor. See Propositions 5 and 6 below.

594. The confusion of the courts is notably illustrated in the Sixth Circuit. In
Bsharah v. Eltra Corp., 394 F.2d 503 (6th Cir. 1968) the plaintiff sued both the
union and the employer. Dismissal of the union was sustained because the plaintiff
did not "initiate her intra-union remedies. . . ." Id. at 503. The suit against the em-
ployer was dismissed for failure "to follow the contractual grievance procedures."
Id. at 503. This has been subsequently interpreted as barring all relief if internal
union appellate procedures have not been exhausted. Harrington v. Chrysler Corp.,
303 F. Supp. 495 (E.D. Mich. 1969); Imbrunuone v. Chrysler Corp., 336 F. Supp.
1223 (E.D. Mich. 1971); Harris v. Continental Aviation Corp., 79 L.R.R.M. 2398
(N.D. Ohio 1972). In other cases, however, the failure to exhaust internal union
procedures has been held to bar relief only against the union; suit against the em-
ployer has been entertained or disposed of on other grounds. Anderson v. Ford
Motor Co., 319 F. Supp. 134 (E.D. Mich. 1970); Sedlarik v. General Motors Corp.,
78 L.R.R.M. 2232 (E.D. Mich. 1971); Esquivel v. Air Conditioning Co., 82 L.R.R.M.
2001 (E.D. Mich. 1972).

The problem was properly analyzed by the Seventh Circuit in Orphan v. Furnco
Constr. Corp., 466 F.2d 795 (7th Cir. 1972) which held that the suit should not be
dismissed for failure to invoke the union's appellate procedures or even for failure to
follow the union's rule as to the time for filing a grievance; the latter failure, if it was
truly the reason for not prosecuting the plaintiff's claim, could be raised at trial to show
that there was no union breach of the duty of fair representation and hence no em-
ployer liability.
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9. If the employee has filed a grievance (or, under contracts under
which only the union can file, has requested that the union do so)
and the union official charged with the responsibility of processing
his claim refuses to proceed, the employee should not be required to
appeal through the union hierarchy before filing suit.Y91

The controversial portion of Proposition 4, and the departure
from the dictum of Vaca v. Sipes, is the assertion that the only rem-
edy for breach of the duty of fair representation is a suit brought to
compel the union to proceed and that, consequently, the primary issue
is whether there has been a union breach of duty. It was argued in
Vaca that where the union's breach of duty consisted of a failure to
take a grievance to arbitration, the only remedy should be an order
directing it to do so. The Court, however, expressly refused to accept
that proposition. It assigned two reasons. First, it said, "[i]n some
. . . cases at least part of the employee's damages may be attributable
to the union's breach of duty, and an arbitrator may have no power
under the bargaining agreement to award such damages against the
union."59  The statement is true but does not support the Court's
conclusion. The union may in fact be chargeable for some of the
employee's loss and an arbitrator may be powerless (indeed he usually
is) to assess damages against the union. But it does not follow that
the court in which the suit against the union is brought should itself
resolve the merits of the claim that management has not complied
with the rules in the collective bargaining agreement. It is perfectly
possible, and indeed desirable, to couple an order directing the union
to process the grievance with an order imposing liability on the union
for any additional damages suffered by the employee if it should
be found in arbitration that the grievance was justified, without jump-
ing to the conclusion that, in order to do so, the court must itself de-
cide the merits of the grievance.

The Court's second reason for not limiting the remedy to an or-
der to process the grievance was that "the arbitrable issues may be

595. The essential question is whether there has been a union decision not to
prosecute a claim that management's action violated the rules in the collective agree-
ment. Sometimes this can be found where the employee has not even filed a griev.
ance, as for example in Glover v. St. Louis-S.F. Ry., 393 U.S. 324 (1969), where the
employees were told by the union representatives in charge that it would be futile to do
so. In the usual case the decision as to whether a grievance should be processed to
the higher steps of the procedure is made by a committee of the local union or, in
large plants, of a unit or department. A member of the union (but not, usually, an
employee nonmember) may have the right to appeal an adverse committee decision to
higher union authority. His failure to do so, should not bar suit, although it can be
used to bar retroactive relief against the union. See text accompanying note 620 infra.
To be sharply distinguished is the case in which a member complains of unfair appli-
cation of the union's internal rules. See note 650 infra.

596. 386 U.S. at 196.
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substantially resolved in the course of trying the fair representation
controversy,' ' 97 and that in such situations a court should be free to
decide the contractual claim and to award the employee appropriate
damages or equitable relief. Again, the Court's observation is at least
partially correct. If the basis of the claim against the union is that the
employee's grievance was of sufficient merit that the union's failure
to proceed must have been "arbitrary," there is no doubt that the
merits of the claim will be at least peripherally involved in the proof
of the breach of duty. It does not follow, however, that the court
should proceed to decide the merits. It is not only that there are dif-
ferences in the quality of judgment and the standards to be applied in
arbitration as compared with the judicial forum, which the Court has
made so clear in other contexts, 08 and considerable differences, al-
ready described, in the remedies available in the two forums.599 There
is also the very substantial likelihood that if the same jury that tries
the suit for breach of the duty of fair representation also decides the
merits of the grievance, its determination of the latter will make im-
possible a fair determination of the former. That is to say, the ques-
tion of whether the union breached its duty of fair representation will
ultimately be determined not by a judicial assessment of the factors
properly applicable to it but by the decision as to whether the griev-
ance is meritorious.

That was, indeed, precisely what had happened in Vaca. The
jury there had been instructed that the union was liable only if it "'ar-
bitrarily . . .and without just cause or excuse . . . refused to press
Owens' grievance to arbitration."' 0  There was no evidence at all that
the union had acted arbitrarily. Indeed, the contrary was clearly true.
But the jury also had evidence it believed sufficient to decide that
Benjamin Owens had a just grievance. Its decision on that question
in effect predetermined the decision on the first question.

As Figueroa shows, the problem cannot be resolved by impanel-
ling separate juries to decide the two questions if the first jury is to de-
termine the merits of the grievance. It is almost as unlikely that a jury
which is instructed that the plaintiff's grievance is justified will conclude
that the union nevertheless fulfilled its duty when it determined not to
process that grievance as it is that a jury charged with a duty of deter-
mining the merits of the grievance will find that the grievance is mer-
itorious but that the union's decision was nevertheless not in violation

597. Id.
598. See particularly the Court's language in the Steelworkers' trilogy, quoted in

the text accompanying notes 138-45 supra and in Slocum and Gunther, referred to in
the text accompanying notes 94-102 and 184-85 supra.

599. See text accompanying notes 466-96 supra.
600. 386 U.S. at 176.
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of its duty. Conceivably this identity of result need not necessarily fol-
low if the question of whether the union breached its duty is adjudi-
cated first. A second jury instructed that the union should have proc-
essed a grievance need not necessarily infer that the grievance was mer-
itorious. But if the matter is separately tried in that order, the neces-
sity of duplication of proof has not been avoided and there is no justifi-
cation for not having the second trial, on the merits, in the forum the
parties have determined to be appropriate and in which the remedies
the parties have agreed upon can be awarded.

There are two potentially more cogent arguments against manda-
tory arbitration when it is judicially found that the union has breached
its duty of fair representation. The first is that the union is likely to be
less than wholehearted in its presentation of an employee grievance if
that presentation is judicially ordered. This objection is serious but
not insuperable. It can be met, simply, by permitting the employee to
participate in the arbitration process, both personally and by counsel.00 1

Concededly such a provision does violence to the concept that the arbi-
tration process, created by the agreement between union and employer,
should be controlled by them.0 2 But the damage is relatively slight.
A second, and related, potential objection is that the arbitrator may be
inherently prejudiced against an individual claim, since he will regard
himself as primarily responsible to the parties who appointed him.A0s I
have doubts as to the validity of this objection but it is, in any event,
not insurmountable. It can be met, very simply, by providing that, in
those cases in which that relief is requested and appears necessary, the
employee may participate in the choice of the arbitrator. 60

601. See Watson v. Cudahy Co., 315 F. Supp. 1286 (D. Colo. 1970) in which
this offer was made and refused by the court on the ground that the arbitrator was
the one chosen by the union and the employer.

602. In Koch v. Met Food Corp., 70 L.R.R.M. 2408 (N.Y. Sup. Ct. 1968),
plaintiffs' demand to participate in the arbitration as parties was refused on this ground.

603. It should be emphasized, in this connection, that I am here talking about
arbitration before a neutral, not the presentation of a grievance to a joint committee.
If the union's breach of duty consisted of failure to process the grievance at the
lower steps of the grievance procedure, which do not involve neutrals, it might per-
haps be reasonable to permit those steps to be skipped. Again, this does some vio-
lence to the procedure, but the damage is slight and the advantages seem worth it.
Where the procedure under the collective agreement does not provide for arbitration
by a neutral at its terminal point, very different problems are presented. By hypothe-
sis, however, I am not here considering that situation and the appropriate resolution
in that case involves a number of other problems which will be considered separately
below. See text accompanying notes 677-701 infra.

604. In a case such as Figueroa where it is found that the union breached its
duty, but there is no finding of hostility or bad faith, there would be no occasion for
such an order. Where the dispute is one over seniority which pits one group of
employees against another, the order may be desirable. My own experience is that,
even in highly charged political cases, dissident union members who seek to present
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Neither the reasons stated by the Court in Vaca, nor the addi-
tional arguments suggested here, are, I believe, the real reasons why
the Court refused to exclude the possibility of trial by the court of the
merits of the grievance in a suit for breach of the duty of fair repre-
sentation. That result was, I think, predetermined by the way in which
the Court viewed the question. In the Court's view the basic con-
tractual claim was the employee's. The grievance and arbitration pro-
visions were characterized as "provisions purporting to restrict access
to the courts," 605 and as a "settlement device 60 6 to handle an em-
ployee's "breach-of-contract ' 60 7 claim which would otherwise be justi-
ciable. The restriction on access to the courts was removed if the
union's failure to act was wrongful. Given this view, and the fact that,
by hypothesis, a judicial determination as to whether the union had
breached its duty was necessarily involved, there would have to be
strong reasons for not permitting the contract action to be tried in the
same suit.

The principal burden of this Article has been that this approach
is simply wrong. Grievance and arbitration provisions in industrial
collective agreements developed not as a method of restricting access
to the courts or as devices to handle breach of contract claims but as a
mutually accepted alternative to the traditional form of enforcement,
the strike. The hypothetical base from which the opinion reasoned,
the collective agreement without a provision for arbitration, exists in
real life only without, also, a rule against strikes.608 The union's
wrong, when it breaches its duty, is not in using a "settlement device"
to prevent the employee from obtaining "judicial review of his breach-
of-contract claim," but in improperly failing to exercise the discretion-
ary right to arbitration obtained by union agreement to a rule depriv-
ing the employees of their right to strike to vindicate their claims.
When the union arbitrarily or capriciously fails to exercise that right,
the appropriate remedy is to direct it to do so, not to provide a con-
tractual forum neither the union nor the employer (nor, for that mat-
ter, the employee) contemplated when the collective agreement was
negotiated.

their own arguments in arbitration will nevertheless accept as impartial the permanent
arbitrator chosen by the employer and the union.

605. 386 U.S. at 183.
606. Id. at 193.
607. Id. at 185.
608. The Court's error is underlined by the case cited by it to illustrate the

hypothetical: Smith v. Evening News Ass'n, 371 U.S. 195 (1962). As pointed out in
the text accompanying notes 146-58 supra, the Court there simply assumed, contrary
to fact, that there was no grievance arbitration procedure. The Court has in fact
never had, and is unlikely ever to have, before it a collective agreement which has
neither a provision for arbitration nor a right to strike over grievances. See note
693 infra.
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Proposition 5. The employer should not be able to defeat or limit re-
course to the adjudicative mechanism provided by the collective agree-
ment because of the union's failure to comply with time limits, when
such failure results solely from the union's breach of its statutory duty.
To ensure this result an employer may, therefore, be joined as a section
301 defendant in an employee's suit against the union for breach of
that duty.
Proposition 6. The employer's retroactive liability should not be in-
creased by virtue of proposition 5 over what would have been due if
the union had not breached its duty, nor should the employee's recovery
be reduced. Any potential increase in the employer's retroactive lia-
bility or potential reduction in the employee's recovery occasioned by
the breach should be chargeable to the union.

Propositions 5 and 6 are so closely related that they will be dis-
cussed together.

Were it not for the time problem, the solution so far suggested-
an order directing the union to arbitrate, suitably conditioned where
appropriate-would be all that would be required. But there is a time
problem and a serious one. It has two aspects. First, most agreements
contain procedural limits on the time for filing or appealing a grievance.
If a union has, in breach of its duty of fair representation, prevented an
employee from filing a grievance, failed to file one for him, or failed
to appeal within the specified time, the right to have the grievance re-
solved in the procedure may have been lost. Under Wiley,1°00 ques-
tions relating to procedural arbitrability are not to be decided by the
courts but by the arbitrator. Arbitrators sometimes, in unusual circum-
stances, do not treat failure to comply with time limits as a complete
bar to arbitration of a claim1 10 But the decision of an arbitrator on
how to treat noncompliance is, and should be, confined to considera-
tion of the agreement between the company and the union and what
may reasonably be implied into it. Determining issues between union
and employee is not normally part of an arbitrator's function, and any
requirement that he consider whether the union's failure to meet the
agreement's time limits was due to a breach of its statutory duty would
place a responsibility on the arbitrator that is not properly his under
the agreement.

It is, nevertheless, clear that if relief is to be provided the individual
employee the time limit obstacle must be overcome. Here, and here

609. John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 557-59 (1964).
610. See, e.g., Bethlehem Steel Co., 17 Lab. Arb. 7 (1951) (B. Selekman, Ar-

bitrator); Smith-Haigh-Lovell Co., 20 Lab. Arb. 47 (1953) (J. Donnelly, M. Sviri-
dorff & W. Clark, Arbitrators); Ironrite, Inc., 28 Lab. Arb. 398 (1956) (D. Whiting,
Arbitrator); Lone Star Steel Co., 30 Lab. Arb. 519 (1958) (P. Kelliher, Arbitrator).
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alone, section 301 becomes useful. The relief being sought is to compel
the union to exercise its contractual right to arbitration, a right enforce-
able against the employer in a section 301 suit. The employer can there-
fore be joined as a section 301 defendant, just as a third person may be
joined in a suit to compel a trustee to enforce a claim against that third
person.01' The union's right to compel arbitration (or, more precisely,
its ability to succeed before the arbitrator) is subject to a potential bar
which would permit the employer to escape responsibility to the em-
ployee because of the union's breach of duty. To avoid this bar the
court should direct, as part of its remedial order, a waiver of any de-
fense in arbitration based on a failure to comply with time limits which
the court finds is attributable to the union's breach of duty.

This concededly imposes an alteration of the contractual arrange-
ment: the employer is required to waive in the arbitration proceeding
a defense which might otherwise be valid as against its opposite con-
tractual partner. The alternatives, however, are unsatisfactory. Hold-
ing the union responsible in damages for the employee's total loss
would, as the Court correctly held in Vaca,612 impose an unfair (and,
in many cases, uncollectible) burden on the union for damage caused
initially by the employer. In the most serious kind of case, discharge,
the union cannot minimize the loss by offering reinstatement. And,
in every case, damages can be assessed only if it is first decided by the
court that the grievance which the union failed to pursue was meri-
torious, thus requiring precisely the kind of judicial decision which I
have argued should be avoided.

The remedy authorized by Vaca apportions the damage1 8 but
does not meet the other objections. Moreover, it imposes a greater
alteration on the contractual arrangement by construing the substantive
provisions of the collective agreement as an individual contract divorced
from the procedures and remedies contained in the grievance and arbi-
tration provisions. They are intended to be, and should be treated as,
integral. Proposition 5, by requiring a waiver of time limits only where
there is a judicial finding of breach of the union's duty of fair representa-
tion, imposes the minimum alteration of the contractual intention nec-
essary to provide effective implementation of the extra-contractual duty
imposed by section 9 of the Act.61 4 The imposed waiver of time limits
as a bar to further processing of a grievance should not, however, enlarge

611. RESTATEM ENT (SECoND) op ThusTs § 282 (1959).
612. Vaca v. Sipes, 386 U.S. 171, 196-97 (1967).
613. Id. at 197-98.
614. The alteration is certainly less than that imposed if the court, as in Figueroa,

permits a suit for damages to be maintained by the employee against the employer if
the union's failure to comply with time limits was in breach of its duty. See Merkle
v. Kerrigan, 79 L.R.R.M. 2616 (N.Y. Sup. Ct. 1972).
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the employer's liability more than necessary, nor should the union's
failure to observe them, in breach of its duty, either defeat or diminish
the employee's rights. Unless an additional element is added, either
can occur.

Grievance arbitration, as explained above, does not usually involve
an award of damages but does often involve retroactive relief, such as
back pay, as a necessary counterbalance to the understanding that the
employer has the right to act in the first instance. Time limits on the
filing of grievances and their appeal are one method of limiting this
retroactive liability. Another method, used where immediate filing
is not regarded as reasonable, is to specify a retroactivity date different
from that of the event on which liability is based. The cutoff date
for retroactivity in such cases is usually the date on which the grievance
was filed or a limited period prior thereto. In discharge cases the
usual retroactivity date is the date of discharge. In seniority cases it
is usually related to the date the grievance is filed. In some cases there
is an absolute maximum on the period of retroactivity.0 1

The delay necessarily imposed when a union processes a grievance
only as a result of a judicial determination that it breached its duty of
fair representation in failing to do so can affect retroactivity in two
ways. If retroactivity runs from the event giving rise to the grievance
and there are no time limits, or if they were observed, as in Vaca, or
if the court directs their waiver in accordance with Proposition 5, the
employer's retroactive liability may be enlarged by the delay if the
grievance is ultimately sustained. If, on the other hand, the retroactive
period under the agreement has not begun to run because of the union's
failure to initiate the process, or if there are fixed limits to retroac-
tivity, there may be a substantial period of time, attributable to the
union's breach of duty, for which the employee can obtain no retro-
active recovery in arbitration.

In the latter case, the loss is truly, and precisely, what the Court
described in Vaca as the "part of the employee's damages. . . attribu-
table to the union's breach of duty" which "an arbitrator may have no
power under the bargaining agreement to award."0 10  That loss
should, therefore, be chargeable to the union. But that result can be
achieved without the distortion created by imposing judicial decision
making and judicial remedies for the adjudicatory scheme which the
parties have established. An order directing the union to process a
grievance because its failure to do so was in breach of its duty of fair
representation can contain provisions requiring the union to make up

615. A representative sampling of retroactivity provisions is contained in BULL.
1425-6, supra note 350, at 77-80.

616. 386 U.S. at 196.
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the loss, either by reserving jurisdiction so that, if the grievance is sus-
tained and the arbitrator awards retroactive payments which do not
cover a period of delay which would not have existed had the duty
not been breached, a judgment for the loss so suffered can be entered
against the union, or by providing in advance for that result. The loss
would not be apportioned by undefined notions of fault, as Vaca seemed
to indicate,61 7 or by the cost of securing recovery, as Czosek 6l8 seems
to say, but on the basis of the retroactivity lost to the employee be-
cause of the union's breach.

The situation is more complicated in the former case, when the ef-
fect of the delay caused by the union's breach of its duty is to increase
the employer's retroactive liability. If, as a result of a directed waiver
of time limits in accordance with Proposition 5, the employer's protec-
tion against all relief is lost and a grievance is arbitrated which would
otherwise be barred, the arbitrator should award the relief required by
the agreement if he sustains the grievance. In a discharge case this is
normally reinstatement with or without back pay. If the arbitrator
orders back pay to the date of discharge, any additional retroactive
pay beyond that which would have been payable if the union had ob-
served the time limits is, again, a loss attributable to the union's breach
which would not have otherwise been payable by the employer. In
such case, the court should direct the union defendant to reimburse
the employer for the retroactive pay in excess of that which would have
been incurred if the time limits had been observed.

The more difficult cases occur when there are no time limits, or
when they are observed and the grievance is, by agreement, kept in a
hold status, as in Vaca, but back pay runs from the event giving rise
to the grievance. In both these instances the retroactive liability of the
employer is increased beyond the amount which would have been in-
curred if the union had not breached its duty by failing to process the
grievance. On the other hand, this increase is one to which the em-
ployer, by failing to specify time limits in the agreement or by agree-
ing to "hold" the grievance, has voluntarily exposed himself apart from
judicial intervention. Accordingly, it seems to me preferable in that
case to leave the loss with the employer, although I would not quarrel
with a rule which imposed the additional liability caused by the union's
breach of duty upon the union.619

617. See text accompanying note 206 supra.
618. Czosek v. O'Mara, 397 U.S. 25 (1970), set out in detail in text accompany-

ing notes 231-37 supra.
619. It should be emphasized that these suggested rules would come into play

only when the aggrieved party complains of employer action which has a continuing
effect. Claims for back pay for work performed at specific times or under specific
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These rules for the allocation of liability for retroactive payments
should be subject to a qualification if there is an internal union appel-
late procedure which was available to the employee. If this procedure
was not utilized any loss of retroactivity for which the union would
otherwise be responsible should remain with the employee.0 20

The most difficult case is that in which the union does process
a grievance to arbitration and loses but the employee seeks relief on
the ground that the union breached its duty of fair representation. I
have argued that where the breach claimed relates to the presentation
in arbitration the standard to be applied to the union's conduct should
be the pre-Vaca one of dishonesty of purpose. The question remains
as to the nature of the remedy where the threshold requirement is met,
and in the cases, as well, where the arbitration has been lost because
of a pre-arbitration failure to comply with time limits. It can be ar-
gued that in this kind of case the entire burden of the employee's loss
should be placed on the union. A number of lower courts have so
held, relying on the Supreme Court's holding in the trilogy that an
arbitrator's award, if purportedly based on the agreement, is not subject
to judicial review and the individual is therefore estopped from seeking
relief from the employer.6 21

On the views here expressed, the reliance is in error since it is
based on the conception that the collective bargaining agreement vests
contractual rights in the employee which are committed to the union
as a fiduciary for presentation in the preferred forum of arbitration.
If propositions 1 and 2 are accepted the only contractual parties, and
hence the only parties to the arbitration, are the union and the em-
ployer. There is, therefore, strictly speaking no estoppel against the

conditions, such as those which occupy most of the time of the National Railroad
Adjustment Board, would be unaffected.

620. This is, of course, quite different than saying that the failure to exhaust
union appellate procedures bars suit entirely. See text accompanying notes 594-95
supra.

621. Allesandrini v. Local 802, American Fed. of Musicians, 439 F.2d 699 (2d
Cir. 1971), cert. denied, 404 U.S. 831 (1971); Hill v. Aro Corp., 275 F. Supp. 482
(D. Ohio 1967); Margetta v. Pam Pam Corp., 354 F. Supp. 158 (N.D. Cal. 1973).
These cases must be distinguished from the plethora of cases in which the employer is
sued after an adverse arbitration decision but no claim of union breach of duty is
made. The courts routinely deny such claims, citing the trilogy. Chambers v. Beau-
nit Corp., 404 F.2d 128 (6th Cir. 1968); Piper v. Meco, Inc., 412 F.2d 752 (6th
Cir. 1969); Sharpe v. Carolina Freight Carriers Corp., 337 F. Supp. 528 (E.D. Pa.
1972). In my view the result is correct but the proper ground of decision is the ab-
sence of any individual contractual right, before or after arbitration. That it makes a
difference is shown by the cases in which the courts have granted relief to indi-
viduals on the ground that the arbitrator exceeded his jurisdiction in denying relief or
that the issue was excluded from arbitration by the agreemert. Nuest v . Westing-
house Air Brake Co., 313 F. Supp. 1228 (S.D. 111. 1970); Aughenbaugh v. North
American Refractories Co., 426 Pa. 211, 231 A.2d 173 (1967).
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employee. lFs only right, on the other hand, is to obtain relief for
breach of the union's duty of fair representation. Whether that relief
should also include some possibility of employer responsibility is a
question relating to the proper scope of the remedy for breach of the
union's statutory duty and the trilogy is irrelevant.

The question is not an easy one. The employer has won an ar-
bitration decision which the agreement makes final and binding and it
could be argued that the union should be entirely responsible for the
results of the breach of its duty."22 On the other hand, I have argued
that the statutory policy will justify an alteration in the employer's con-
tractual right to insist on a time limit bar if the failure of the union to
file or appeal is in breach of its duty. It is difficult to conclude that a
different result should follow where the union belatedly seeks to correct
its failure but loses in arbitration because of its failure to comply with
time limits. 621 Where an award results from the union's bad faith, it
can also be argued that an employer should have no greater protection
than he obtains as a result of a failure by the union to timely process
the grievance to arbitration, a failure which is intended to have the
effect of making the company's last answer final and binding.6 24  The
most important consideration is the fact that in the most critical situa-
tions, seniority and discharge, only the employer is in the position to
rectify the situation by reinstating the employee or assigning him to the
job to which he is entitled under the agreement; the remedy against the
union is necessarily limited to the recovery of damages. It would fol-
low that the remedial principles proposed in Propositions 5 and 6
should be applicable where there has been an arbitration decision
which, it is found, resulted from a breach of the union's duty of fair
representation.

There is considerable support in the cases for such a result. Hum-
phrey v. Moore0 25 treated a joint committee decision under a Teamsters

622. Only, of course, if the union's breach is shown to have led to the loss in
arbitration. The decision in Griffin v. UAW, 469 F.2d 181 (4th Cir. 1972) sus-
taining a judgment against a union for breach of duty in the lower steps of the griev-
ance procedure despite a subsequent fair but losing presentation in arbitration is sim-
ply inexplicable.

623. See Merkle v. Kerrigan, 79 L.R.R.M. 2616 (N.Y. Sup. Ct. 1972). In the
absence of a claim of breach of duty, loss of the grievance in arbitration because of
failure to comply with time limits bars the employee. Chambers v. Beaunit Corp.,
404 F.2d 128 (6th Cir. 1968).

624. Often this effect is explicitly stated. See, e.g., Guille v. Mushroom Trans.
Co., 425 Pa. 607, 229 A.2d 903 (1967); Lomax v. Armstrong Cork Co., 433 F.2d
1277 (5th Cir. 1970); cf. Haynes v. United States Pipe & Foundry Co., 362 F.2d 414
(5th Cir. 1966) (strike option). See also the examples quoted in BULL. 1425-1,
supra note 326, at 39-40 and BULL. 1425-6, supra note 350, at 30. The intention is
the same in the absence of language. Id.

625. 375 U.S. 335 (1964), set out in text accompanying notes 163-68 supra.
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agreement as an arbitration award and clearly implied that if it resulted
from a union breach of duty it could be set aside. There are subse-
quent Teamster cases where a breach of the duty of fair representation
has been found and the matter has been re-referred for a new deci-
sion.62 6 The Court of Appeals for the Fifth Circuit, many years ago,
sustained an award in damages against the employer for the loss of job
opportunities which resulted from an agreement made by a railroad
brotherhood in breach of its duty of fair representation. 2

7 And the
Ninth Circuit, in a thoughtful opinion by Judge Browning, has recently
reversed a summary judgment for the employer in a discharge case in
which it was alleged that an arbitrator's award was secured by the
union as a result of a breach of its duty of fair representation. 28

It should be emphasized that the availability of the proposed re-
lief against the employer does not mean that the entire burden for re-
pairing the union's breach of its duty falls upon it; to the contrary,
any monetary liability in excess of that to which the employer would
have been subject if the union had not breached its duty would be
transferred to the union. Where the arbitration award results from a
breach of the union's duty of fair representation, requiring that the
matter be re-referred to arbitration, before a different arbitrator, makes
available the most desirable remedy for breach of the duty of fair rep-
resentation and avoids the necessity of determining the validity of the
grievance on the merits in order to assess damages.0 20

1. Figueroa Revisited

The difference between the scheme of remedies here proposed and
those applicable under the conventional theory can be seen most clearly
by reexamining Figueroa, the case with which we began.180  The ap-
plication of the principles here suggested would have produced the fol-
lowing results:

626. Steinman v. Spector Freight Sys., 441 F.2d 599 (2d Cir. 1971); cf. Bieski v.
Eastern Auto. Forwarding Co., 396 F.2d 32 (3d Cir. 1968).

627. Central of Ga. Ry. v. Jones, 229 F.2d 648 (5th Cir. 1956), cert. denied,
352 U.S. 848 (1956).

628. Local 13, ILWU v. Pacific Maritime Ass'n, 441 F.2d 1061 (9th Cir.
1971), cert. denied, 404 U.S. 1016 (1972). See Rothlein v. Armour & Co., 391
F.2d 574, 580 (3d Cir. 1968); cf. Lusk v. Eastern Prod. Corp., 427 F.2d 705 (4th
Cir. 1970).

629. "The Court is fully cognizant of the extreme difficulty it will confront on
the damage question and that it may be necessary to determine the validity of the
grievance on the merits in order to assess damages [against the union], but this is
necessitated by the Court's reading of ...Vaca." Hill v. Aro Corp., 275 F. Supp.
482, 491 (D. Ohio 1967).

630. See text accompanying notes 9-53 supra.
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1. The Suit Should Have Been Barred by the Statute of Limitations

There are two issues: (1) The appropriate statute of limitations
in a suit against a union for breach of the duty of fair representation
in failing to process a grievance, and (2) the applicability of that stat-
ute to whatever rights the employee may have against the employer.
On the first question the district court in Figueroa held that the statute
of limitations applicable to the suit against the union was the contract
statute. On appeal, the First Circuit held that the shorter period of the
tort statute applied. 31  Other alternatives are the 6-month period for
filing unfair labor practice charges under the National Labor Rela-
tions Act, and, in states having such statutes, the limitation period for
claims of breach of fiduciary obligations or for failure to perform an
official function. 3' Although the suit, not being an unfair labor prac-
tice charge, is not literally subject to the Act's 6-month statute, it can
sensibly be argued that this limitation period is the appropriate one
since the duty being enforced derives from the Act. But, in any case,
it seems plain that the contract statute should not be used, since the
employee's claim against the union is not based on contract. The dis-
trict court was, therefore, properly reversed. The Second Circuit,
which, contrary to the First, has applied the contract statute in a similar
situation 33 is in error.

As to the employer's liability, the limitation period provided for
contract actions would be appropriate under the conventional theory
that a collective agreement creates a contractual relationship between
the employer and an employee who works under that agreement.034

This was the theory adopted by the First Circuit in Figueroa, with the
result that the plaintiffs' claim against the employer survived, although
the claim against the union was barred. On the theory advanced above
there is no contractual right against the employer; the basic suit is
against the union for breach of the duty of fair representation, and the
only relief against the employer arises as a result of compelling the

631. Figueroa de Arroyo v. Sindicato de Trabajadores Packinghouse, AFL-CIO,
425 F.2d 281 (1st Cir. 1970), cert. denied, 400 U.S. 877 (1970).

632. See Dill v. Wood Shovel & Tool Co., 80 L.R.R.M. 2445, 2449 (S.D. Ohio
1972).

633. Abrams v. Carrier Corp., 434 F.2d 1234 (2d Cir. 1970), cert. denied,
401 U.S. 1009 (1971). The Second Circuit is, so far as I can determine, alone in so
holding. The Sixth Circuit has applied the state statute applicable to actions based on
liabilities created by statute. Gray v. International Ass'n of Heat, Frost and Asbestos
Workers, Local 51, 416 F.2d 313 (6th Cir. 1969). Other cases are cited in Jamison v.
Olga Coal Co., 335 F. Supp. 454, 463 (S.D. W. Va. 1971) (tort statute).

634. If a contract statute were to be used, a further choice usually would have to
be made between the period applicable to written agreements and the generally shorter
period provided for agreements not in writing. See UAW v. Hoosier Cardinal Corp.,
set forth in detail in text accompanying notes 187-92 supra. In Figueroa no such
choice was necessary.
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union to invoke the agreement procedures. It follows, therefore, that
if the suit against the union is barred by the statute of limitations, what-
ever statute is used, the suit should fail entirely.

2. If the Suit Had not Been Barred by Limitations, the Only Triable
Issue Would Have Been Whether There Was a Union Breach of the Duty
of Fair Representation.

This issue was decided by the second jury in Figueroa in favor of
all plaintiffs except Elsie Lugo Bernier, but only after it had been in-
structed, on the basis of the first jury's findings, that the plaintiffs had
meritorious grievances. Under the scheme here proposed, there would
be no such preliminary finding. The court, or a jury, would decide
whether the union's action was arbitrary on the basis of the situation as
it appeared to the union leadership at the time the decision was made
not to press the plaintiffs' seniority claims. The finders of fact should
weigh not only the desire of the union to concentrate on the effort to
roll back all of the layoffs and the effect on that effort of the processing
of individual seniority claims but, as against such considerations, the
likelihood of success under the "weak" seniority provisions. We do
not know how they would have resolved that question. On the record
made, there was probably sufficient evidence to sustain a finding that
the union breached its duty in all of the cases. The distinction as to
Miss Lugo, which apparently was based on the union's having filed a
grievance in her case, appears totally unjustified since the union failed
to press it on a seniority basis.

3. If the Union Were Found to Have Breached its Duty in Failing to
Press the Plaintiffs' Grievances to Arbitration, the Cou'rt Should Have
Ordered that it Proceed to Arbitration and that Any Employer Reli-
ance on the Expiration of Time Limits be Disallowed.

If this, rather than damages, were the relief to be granted, the
case need not have been tried at all. The union, when sued for failure
to take the plaintiffs' cases to arbitration, responded by filing a cross
claim against the employer demanding arbitration. The district court
denied the cross claim on the ground that the matter could be dealt
with satisfactorily by apportionment of damages. That judgment was
erroneous, and the cross claim should have been allowed, even though
the time limits for filing grievances had expired.

4. If Arbitration Had Been Ordered, It is Probable that an Arbitrator
Would Have Sustained the Plaintiffs' Grievances, Including Rosa Fig-
uerods.

The district court assumed that the plaintiffs had the burden at the
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trial of showing not only that they were senior to the employees retained
but also that none of the junior employees retained were significantly
superior in ability. The company did not, it appears, put on any testi-
mony comparing the proficiency of the individual employees retained
with that of the plaintiffs but rested simply on testimony that its per-
sonnel had complied with the applicable contractual standard in mak-
ing its decisions. The jury found for all of the plaintiffs, but the court
of appeals reversed as to Rosa Figueroa because it found the proof of
her superior ability defective.

Most arbitrators would hold, however, that once it has been shown
that a junior employee has been retained while a senior employee in the
same classification has been laid off, the company must assume the
burden of proving that its action was justified by the provision in the
agreement permitting it to depart from seniority where abilities are un-
equal. 30 No such showing was made. It is probable, therefore, that if
the cases had been heard in arbitration, all of the grievances would have
been sustained. One cannot, however, be certain since the case might
have been tried entirely differently before an arbitrator.

5. If Arbitration Had Been Ordered, and the Arbitrator Had Found
a Breach of the Seniority Provisions of the Collective Bargaining Agree-
ment and Ordered Reinstatement with Back Pay, Any Back Pay Lia-
bility Beyond the Date on Which Such an Order Would Have Issued
Had the Union Not Breached its Duty Should Have Been Charged
Against the Union.

What the district court did, in fact, was to permit the jury to pro-
portion the fault between the union and the company on some unas-
certainable principle. The jury found the union responsible for 40
percent of the loss and the company 60 percent, except in the case of
Elsie Lugo Bernier. In her case, it found no violation of the duty of
fair representation and assessed 100 percent of the loss against the com-
pany. On appeal, the First Circuit imposed the entire liability for back
pay, as well as the potential liability for loss of future earnings should
reinstatement prove to be impracticable, upon the company except in
Miss Lugo's case. She recovered nothing.

Under the scheme of remedies here proposed, there would have
been a compulsory waiver of the 3-day time limit for the filing of
grievances in every case except that of Miss Lugo's. If, therefore, an

635. Martin-Marietta Corp., 60 Lab. Arb. 61, 63 (1972) (R. Ray, Arbitrator)
and cases therein cited. See also S. SucHTER, J. HEALFY & E. LVERNAsH, supra
note 358, at 203; Healy, The Factor of Ability in Labor Relations, in NATiONAL
AcADEMy OF ARBITRATORS, ARBITRATION TODAY, PROCEEDINGS OF THE EIGHTH ANNUAL

MEE TNG 45, 50 (1955).
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arbitrator had awarded reinstatement with back pay in the arbitration
which the union demanded in its cross claim, the liability for addi-
tional back pay beyond that payable had the union filed a grievance
within the time limits would be chargeable against the union. In Miss
Lugo's case the liability would remain with the employer unless it were
found that the union, by refusing to press her grievance on a seniority
basis had, in effect, abandoned it. In that case, the situation with
respect to her back pay would be the same as the others.

J. Qualifications, Limitations and Exceptions

The model of the industrial collective agreement and its adjudica-
tive systems upon which the legal propositions set forth above has been
based corresponds to a majority of the agreements in existence today.
This has, in fact, been the kind of agreement involved in most of the
Supreme Court litigation under section 301 from Lincoln Mills through
the Steelworkers' trilogy, Wiley v. Livingstone and Vaca v. Sipes. It is
the kind of an agreement which was involved in Figueroa. With one
qualification, to be discussed below, the model corresponds to that im-
posed by the Railway Labor Act, at least as the Court has interpreted
the Act since Chicago River.636 It is not, however, the universal model.
There is an enormous variety in the relationships created under a sys-
tem of law which mandates collective bargaining where a majority of
the employees desire it but says virtually nothing about the nature of
the agreements to be made. This section will describe some of the more
important variations from the model given and examine what excep-
tions, if any, from the proposed propositions are indicated. On bal-
ance, I think they are few.

1. The Trade Agreement

As a premise for the discussion of the industrial model of the col-
lective bargaining agreement, a sharp distinction was drawn between
it and systems of industrial relationships in which the union is an inde-
pendent source of rule-making and administration, acquiesced in by
the employer in a trade agreement. 37 One characteristic of a trade
agreement is that there is no grievance procedure or, if there is one, it
terminates in decision by the union. The number of such agreements
is miniscule. In the 1964 survey by the Bureau of Labor Statistics,
only twenty agreements, covering 50,000 workers, or a little over one
half of 1 percent of the seven and one-half million workers surveyed,

636. Brotherhood of R.R. Trainmen v. Chicago River & I. R.R., set forth in
text accompanying notes 243-47 supra.

637. See notes 289-340 supra, and accompanying text.
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contained no grievance procedure. Twenty-nine thousand of the work-
ers covered by those agreements were in the building and construction
industry, and most of those agreements provided for a job or shop
steward whose function, presumably, was to ensure compliance with the
union's rules and, if appropriate, to shut the job down if non-compli-
ance were found and not remedied. 638

The Cox view was that such agreements should be treated as con-
tracts conferring rights as between the employer and each individual
employee.0 39 My view, to the contrary, is that they are not contracts
at all. The absence of a grievance procedure seems to me to denote
not a lack of union concern with compliance by the employer such as to
justify individual enforcement but a retention in the union of the power
both to determine such questions and to decide when concerted action
should be undertaken to enforce its decision. Proposition 1 seems,
therefore, to be fully applicable to the trade agreement. The terms of
the agreement may, of course, provide a usable standard for recovery
in quantum meruit for work performed but there should be no enforce-
ment of any executory obligations.

The remaining propositions are simply inapplicable because of the
absence of a grievance procedure in the usual sense. A union's failure
to properly protect the interests of its members by enforcing its own
rules may be remediable in a suit against the union based on a con-
tractual relationship created by membership but, as already indicated, 640

this is not part of the duty of fair representation here discussed.

2. Hybrid Arrangements

In some cases union rule-making exists concurrently with a sys-
tem of relationships of the industrial type. This rule-making is usually
illicit and surreptitious, as in the case of restrictions on output, but it
sometimes can develop into a more formalized and open arrangement.
Scofield v. NLRB6 1 involved such a situation. A union opposed to a
system of incentive pay based on piece work but unable to resist it
through the collective bargaining process countered by an informal
agreement among the members establishing a ceiling on the production
which the members would turn in for pay. With the passage of time,
this limitation became formalized and embodied in an explicit union
rule. Eventually this rule was brought into the collective bargaining
sphere: as the piece work rates were changed in the collective bargain-
ing agreement, the employer bargained with the union for comparable

638. BULL. 1425-1, supra note 326, at 2, 5.
639. Cox, supra note 273, at 652-56.
640. See text accompanying notes 684-86 infra.
641. 394 U.S. 423 (1969).
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changes in the union-imposed ceiling and, in return for agreement on
such changes, cooperated with the union in enforcing compliance with
it. A practice which originated in a successful attempt by the union
to establish a unilateral rule thus became a negotiated rule, but subject
to enforcement by the union's internal processes. What has been said
with respect to the trade agreement applies to the enforcement of such
a rule, and as well to the rules of other unions, such as the Interna-
tional Typographical Union, in those contracts in which a portion of
the rules governing the employment relationship are subject to the
grievance and arbitration procedure and a portion is reserved to union
control.

3. Union Security Provisions

A much more common form of union rule-making and administra-
tion in the context of an industrial agreement is a union shop or main-
tenance of membership provision which requires a covered employee to
remain in good standing with the union as a condition of employment.
The employer enforces the provision by discharging a noncomplying
employee but the determination of whether the employee has maintained
his membership in good standing is made by the union in accordance
with its own rules and procedures.

Disputes arising under these provisions can present a variety of
problems since there are at least three possible sources for the appli-
cable rule: 1) the collective agreement, which sets forth the em-
ployer's obligation, 2) the union's constitution and by-laws, which de-
termine when a member has lost good standing, and 3) the federal
statutes which strictly limit the right of an employer to discharge for
nonmembership and the right of the union to cause such discharge. 4 2

For each of these there is a separate adjudicatory body: an arbitrator
for disputes as to the meaning and proper application of the agreement,

642. Section 8(a)(3) of the National Labor Relations Act makes it an unfair
labor practice for an employer to discriminate against an employee for nonmember-
ship in a labor organization, but exempts union security agreements meeting certain
specific requirements. It prohibits the discharge of an employee for nonmembership,
even under permitted agreements, if the employer has reasonable grounds for believing
that membership was denied or terminated for any reason other than the failure of
the employee to tender the dues and initiation fees uniformly required by the union.
29 U.S.C. § 158(a) (3) (1970). Section 8(b) (2) makes it an unfair labor practice for
a union to cause the employer to violate Section 8(a)(3). 29 U.S.C. § 158(b)(2)
(1970). The Railway Labor Act, in section 2 (Eleventh), permits union security
agreements subject to substantially the same limitations as an exception to the pro-
hibition in section 2 (Fourth) against employer influence or coercion to induce union
membership. 45 U.S.C. § 152 (1970). In addition, there are the possible state law
restrictions on union security arrangements expressly permitted by section 14(b) of
the National Labor Relations Act. 29 U.S.C. § 164(b) (1970).
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internal union procedures for disputes as to the proper application of
its constitution and by-laws, with possible review in the state courts,
and the National Labor Relations Board and the federal courts for dis-
putes as to the meaning and application of the statutory limitations.
A dispute in any of these forums may involve interpretation and appli-
cation of all three standards. 643

Of particular interest in the present context is the case in which
an employee, who has been discharged at the union's request pursuant
to a union security provision, contends that under union law, properly
construed, he had not lost good standing and that the union's request
and the consequent employer action were therefore improper. In such
a case there is no dispute between the union and the employer as to
the proper interpretation of the collective agreement or, indeed, as to
anything else. The dispute is between the union and the employee.
If the collective agreement is regarded as establishing a contractual
relationship between employer and employee the discharged employee
may have a claim against the employer under the agreement, since it
necessarily incorporates the union's rules as to loss of membership.
Under the views here expressed no such claim could be made: the
employees right can be asserted only against the union and his claim
must rest directly on the union's constitution and by-laws.

The matter is complicated by the statutory restrictions on the en-
forcement of union security provisions. The National Labor Relations
Board will find a discharge for failure to maintain union membership
to be an unfair labor practice even if based on the only statutorily per-
missible ground-failure to pay dues-if it is not in accordance with
the terms of a valid collective agreement and the union's internal law. 44

Accordingly, a preemption issue is raised if a state court seeks to review
the union's determination that the discharged employee had lost good
standing under its internal law. In Motor Coach Employees v. Lock-
ridge,645 the Supreme Court held that the Board's jurisdiction is ex-

643. See, e.g., Goodyear Eng'r Corp., 24 Lab. Arb. 360 (1955) (.C. Warns, Jr.,
Arbitrator); S.S. White Dental Mfg. Co., 26 Lab. Arb. 428 (1956) (H. Gamser,
Arbitrator). Sometimes the same dispute will be heard in two forums. In Interna-
tional Harvester Co., 138 N.L.R.B. 923, a!f'd sub non, Ramsey v. NLRB, 327 F.2d
784 (7th Cir.), cert. denied, 377 U.S. 1003 (1964), the arbitrator enforced a union
security provision in a way which he believed consistent with the Indiana "right to
work" law. The penalized employee filed unfair labor practice charges claiming that
the action violated the Indiana law and, hence, the National Labor Relations Act.
The Labor Board dismissed the complaint on the ground that an arbitrator's award
should be deferred to!

644. Borg-Warner Corp., 44 N.L.R.B. 105 (1942) (no contract); Krambo Food
Stores, 114 N.L.R.B. 241 (1955), enfd sub nom. NLRB v. Allied Independent Union,
238 F.2d 120 (7th Cir. 1956) (union constitution); NLRB v. Leece-Neville Co.,
330 F.2d 242 (6th Cir. 1964), cert. denied, 379 U.S. 819 (1964) (union by-laws).

645. 403 U.S. 274 (1971).
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clusive if the employee's complaint relates primarily to his loss of em-
ployment. It had earlier held, in Machinists v. Gonzales,40 that where
the primary relief sought is restoration of membership, the state courts
could exercise their normal jurisdiction to determine whether the union
had breached its contract with its members. Lockridge must be men-
tioned in the present context because in the Supreme Court, although
not in the courts below, the plaintiff contended that the Board's juris-
diction was not exclusive since his complaint was one for breach of the
duty of fair representation and therefore came within the rule of Vaca
v. Sipes permitting judicial action under section 301 even though the
conduct complained of was also an unfair labor practice. The Court
rejected the contention, saying that Vaca required the plaintiff "to ad-
duce substantial evidence of discrimination that is intentional, severe
and unrelated to legitimate union objectives. ' 47

On the analysis here, the conclusion was correct but the reasoning
in error. The duty of fair representation involved in Vaca is a duty
owed by the union to make fair decisions as to whether to press its con-
tractual right to process claims against the employer over disputed
questions of interpretation and application of the jointly agreed upon
rules. The union shop provision in Lockridge represented employer
acquiescence in union rules and the dispute was determinable not by
resolving a question of the proper interpretation of the collective agree-
ment but by reference to the union's constitution and by-laws. Claims
that the union has improperly applied its internal rules may be adjudi-
cable under a variety of standards, but, as has been indicated with re-
spect to the trade agreement, this is not part of the duty of fair repre-
sentation imposed by section 9 of the National Labor Relations Act.
This was particularly clear in Lockridge, since it is hard to visualize
a union duty to prosecute a complaint against action taken by the em-
ployer only at the union's request and in accordance with the union's as-
sertion as to the proper application of its own internal law. 48

A similar problem has arisen under the Railway Labor Act and
was correctly disposed of. In Brady v. Trans World Airlines, 649 the
union caused the discharge of the plaintiff under a union shop provi-
sion for failure to pay dues. Claiming that he had, in fact, paid his

646. 356 U.S. 617 (1958).
647. 403 U.S. at 301.
648. It is possible to visualize an employee grievance which the union would

have a duty to prosecute arising under a union security clause. Suppose that an
employer has improperly refused to discharge an employee under such a clause and,
as a result, another employee is laid off who would otherwise have been retained.
The second employee may have a valid grievance. Black, Sivalls & Bryson, 42
Lab. Arb. 988 (1964) (B. Abernathy, Arbitrator).

649. 401 F.2d 87 (3d Cir. 1968) cert. denied 393 U.S. 1048 (1969).
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dues (but not a reinstatement fee demanded by the union) the plaintiff
appealed to the System Board of Adjustment established under the
agreement. It found the discharge proper. He then brought suit
against both the union and the employer. They contended that the
Adjustment Board decision barred the suit. The court of appeals re-
jected the contention, holding that the Board was without jurisdiction
to adjudicate disputes between a union and its members as to the proper
construction of its internal law. It went on to sustain a judgment
against both defendants on the ground that a discharge for failure to
pay a reinstatement fee violated the provisions of section 2 (Fourth)
and (Eleventh) of the Railway Labor Act.6 1

0

4. Bilateral Grievance Procedures

The usual grievance procedure can be initiated by an employee or
the union, but not by the employer. This reflects the essential char-
acteristic of the collective bargaining relationship under the industrial
type of agreement: the acceptance of the principle of management
authority to direct the working forces in accordance with its conception
of the applicable rules. There are exceptions to this principle, largely
in industries where there is strong and militant union organization.
The best example is provided by the longshore industry. In this mixed
model there is a no-strike provision, but the employees or the union
retain the right, in some aspects of the employment relationship, to de-
termine in the first instance whether management has correctly applied
the rules specified in the collective agreement. Their action is, in turn,
subject to the joint grievance procedure and to arbitration by a neu-
tral. Similarly, longshoremen are not discharged initially by the em-
ployer, but are "deregistered" which disqualifies them from employ-
ment through the jointly administered hiring hall.6 1 Where such a
relationship exists, the grievance procedure cannot be limited to union
or employee grievances, but must be bilateral, since the union, or the
employees, retain the right to act in accordance with their interpretation
of the agreement. Either party may invoke arbitration and the arbi-
trator's decision, unlike that in the more typical industrial model, may
be directed at the conduct of either. In order to avoid lengthy interrup-

650. The court denied Brady's claim that the union had discriminatorily applied
its rules to him, which it confused with a claim for breach of the duty of fair repre-
sentation, because he had not exhausted the union's internal appellate procedures.
The disposition was proper precisely because the claim was not one for breach of the
duty of fair representation but was a claim of improper administration of the union's
own rules. Cf. Section 101(a) (4) of the Labor-Management Reporting and Disclosure
Act, 29 U.S.C. § 411(a)(4) (1970).

651. See, e.g., Local 13, ILWU v. Pacific Maritime Ass'n, 441 F.2d 1061 (9th
Cir. 1971), cert. denied, 404 U.S. 1016 (1972).
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tions of work while adjudication is pending, provision is often made for
"quickie" arbitration so that a dispute may be resolved on the spot." 21

The existence of bilateral arbitration in such agreements does not,
I believe, require any change in the propositions suggested for the usual
agreement except for the inclusion in Proposition 2 of a union duty to
comply with the adjudicatory mechanism and to abide by the results
thereof. This inclusion, however, requires that certain careful distinc-
tions be drawn. If, for example, a union directs its members not to
work a particular schedule in the good faith belief that it is contrac-
tually improper, that action is not a strike in the conventional sense
of a withholding of all labor as a weapon to induce concession on a
disputed point. It is rather the exercise of the employees' privilege of
working only in accordance with their view of the rules. Nor, is the
action of the employees insubordination. The employer's remedy is to
file a grievance. If he does so, the union is obliged to arbitrate. If the
arbitration sustains the employer and directs the employees to work as
scheduled, that award may be confirmed by a court and the union can be
enjoined from directing the employees not to work. A refusal to com-
ply with such an order, however, is not necessarily a strike either.053

This was the situation presented in International Longshoremen's As-
sociation v. Philadelphia Marine Trade Association;" the failure to dis-
tinguish explicitly between an order directing compliance with the ar-
bitrator's award on the scheduling issue and one enjoining a strike
led to the confusion in that case and the reversal of the contempt cita-
tions.

The same kind of problem was presented in Drake Bakeries.055

The union's view there was that the collective bargaining agreement,
properly construed, did not require work on the Saturdays after Christ-
mas and New Year's. Accordingly, when the employer scheduled such
work the union advised its members not to comply. The employer
brought suit for damages, claiming a breach of the no-strike clause,
and the union moved to stay the action on the ground that the dispute
was subject to arbitration. In connection with Proposition 2 it was
argued that a damage suit is not, in the usual industrial model, one to
which the presumption of arbitrability applies, and that arbitration
should be ordered, as an alternative to litigation, only if the parties

652. See Fairley, Area Arbitration in the West Coast Longshore Industry, 22
L . LJ. 566 (1971); New Orleans S.S. Ass'n v. Local 1418, ILA, 389 F.2d 369,
370 (5th Cir. 1968), cert. denied, 393 U.S. 828 (1968).

653. Nor is a refusal by an employer to comply with an arbitrator's award
necessarily a lockout.

654. 389 U.S. 64 (1967).
655. Drake Bakeries, Inc. v. Local 50, Bakery Workers, 370 U.S. 254 (1962);

see text accompanying notes 255-64 supra.
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have clearly indicated their intention to make a damage claim arbi-
trable. There was no such indication in Drake, but the Court found
the dispute an arbitrable one because the grievance procedure was open
to employer grievances.

If my view of the usual reason for the existence of provisions for
employer grievances is correct, such a provision is irrelevant to the
question of whether a damage claim for breach of the no-strike promise
is subject to arbitration. The Court's decision in Drake Bakeries was
nevertheless correct, although for the wrong reason. The questions at
issue in the dispute-whether the rules embodied in the agreement per-
mitted the particular scheduling involved and whether they permitted
the employees to disobey an allegedly improper order-were precisely
the kinds of issues of interpretation and application intended to be re-
solved by bilateral arbitration provisions. Suppose, however, that under
that same agreement the employer's claim was for damages because the
union had called a strike to procure a change, let us say, in the wage rates
specified in the agreement. That claim should not be held to be arbi-
trable unless the parties had indicated, in some way other than by pro-
viding for employer grievances, that they intended claims for damages
for breach of the promise not to strike to be subject to arbitration.

5. Benefit Agreements

There are a substantial number of agreements between unions and
employers which do not conform at all to our model and to which
the suggested propositions may not be applicable. These are agree-
ments covering such fringe benefits as pensions, insurance and supple-
mental unemployment benefits, usually made simultaneously with, but
independent of, the basic collective bargaining agreements. These
agreements sometimes contain grievance and arbitration procedures.
Where arbitration is provided it is often under a separate procedure,
and the subject matter is therefore excluded from the arbitration of
grievances under the labor agreement.65

These fringe benefit agreements must be carefully separated from
collective agreements of the kind discussed in this Article. They do
not represent an understanding as to the rules governing the work
place, but instead normally involve the payment of fixed amounts of
money dependent not on the nature of the employee's work perform-
ance but on such exterior factors as disability or unemployment or old

656. See U.S. BUREAU OF LABOR STATISTICS, DEP'T OF LABOR, BULL. No. 1425-12,
ADMINISTRATION OF NEGOTIATED PENSION, HEALTH, AND INSURANCE PLANS at 11, 30, 40
(1970).
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age. They may often involve third parties, such as insurance com-
panies or pension trusts. Agreements of this character should be
treated as third-party beneficiary contracts vesting rights in the indi-
vidual employees, since arbitration, where provided, is a substitute for
adjudication by the courts and the considerations argued in this Article
are largely inapplicable. The authority of the union to act and bind
individual employees in disputes arising under these supplementary
agreements presents real problems, particularly where businesses ter-
minate operations and decisions must be made as to the allocation of
limited pension funds, 657 but those problems are outside the scope of
this Article.

6. Joint Committee Procedures

There is one variant of the usual grievance procedure which oc-
curs frequently enough to warrant separate description and which, I
believe, has been improperly treated by the Supreme Court. Where
there are a number of employers bargaining through an association, it
may be provided that a grievance that is not settled with the individual
employer can be referred to a joint committee consisting of representa-
tives of the employer group and of the signatory union or unions. The
agreements of the International Brotherhood of Teamsters establish a
whole hierarchy of these joint committees at the local, state, area, and,
most recently, national levels. If the employer and union representa-
tives on a committee agree, the settlement reached is said to be "final
and binding." If they are deadlocked, the case is referred to the joint
committee at the next higher level. In at least the steps above the
first one the employer and the particular local involved in the grievance
do not participate in the deliberations of the committees but instead
appear as advocates of their respective positions. At the national level
the procedure resembles in some ways the railroad procedure under
which a grievance not settled between the carrier and the union may
be taken to the National Railroad Adjustment Board composed of rep-
resentatives designated by the carriers and by the railroad unions "na-
tional in scope." 6 8

The Supreme Court, in Truck Drivers v. Riss & Co.6 , and Hum-
phrey v. Moore,6 treated these joint committees in many respects as if
they were boards of arbitration, just as it has, in general, treated the

657. See, e.g., Hauser v. Farwell, Ozmun, Kirk & Co., 299 F. Supp. 387 (D.
Minn. 1969); Union Central Life Ins. Co. v. Hamilton Steel Prods., Inc., 448 F.2d
501 (7th Cir. 1971).

658. Railway Labor Act § 3, First (a), 45 U.S.C. § 153 (1970).
659. See text accompanying notes 165 supra.
660. See text accompanying notes 163-68 supra.

[Vol. 61:663



COLLECTIVE BARGAINING AGREEMENT

Adjustment Board. Most of the lower courts, and the National Labor
Relations Board, have uncritically accepted joint committee decisions
as arbitration awards. 661 This treatment seems wrong in principle.
However great the separation between the particular employer involved
and the employer representatives on the joint committee they are still
employer representatives. There certainly should be no doubt that the
Teamsters Union representatives who sit on the joint committees are
representatives of the union, not neutrals. A decision by a joint com-
mittee that a grievance lacks merit, which has been analogized to an
arbitrator's award, is thus simply an agreement by the union that man-
agement did not violate the agreement. If the union disagrees and the
committee is deadlocked, the case may be appealed to the next higher
committee. If it is not, management's decision stands. The system thus
greatly resembles the usual grievance procedure in multiplant com-
panies under which unsettled grievances appealed by the union are re-
viewed by representatives of the union and the company, sometimes
meeting as committees, at successive levels, and "decisions" are made
as to whether a grievance should be dropped, settled or appealed fur-
ther. There is a difference, of course. In the typical grievance proce-
dure, the appeal is to a higher level in a single bureaucratic structure;
under the joint committee system the appeal is to a body representative
of a multi-employer group, whose members may be entirely autono-
mous except for their association in collective bargaining. There can,
therefore, sometimes be problems in securing compliance from a mem-
ber of the group that does not accept the resolution of the dispute by a
joint committee, 662 problems that normally do not arise within the
structure of a single management. But these problems are unrelated to

-any status which the agreed-upon resolution may have as an arbitration
award and are no different than those encountered in securing con-
currence by recalcitrant members with collective bargaining agreements
negotiated by employer associations.

661. See, e.g., Steinman v. Spector Freight Sys., 441 F.2d 599 (2d Cir. 1971);
Local 208, Local Freight Drivers v. Braswell Motor Freight Lines, 422 F.2d 109
(9th Cir. 1970); Teamsters Local Unions v. Braswell Motor Freight Lines, 392 F.2d 1
(5th Cir. 1968), modified, 395 F.2d 655 (5th Cir. 1968). Some courts have given
joint committee decisions a more qualified acceptance. Safely v. Time Freight, Inc.,
307 F. Supp. 319 (W.D. Va. 1969), aff'd, 424 F.2d 1367 (4th Cir. 1970); Fuller v.
Local 107, Truck Drivers, 428 F.2d 503 (3d Cir. 1970). The Labor Board, on the
other hand, has gone all the way and will dismiss an 8(a)(3) complaint in deference
to the "arbitral determinations" of the National Grievance Committee established by
the National Master Freight Agreement. McLean Trucking Co., 202 N.L.R.B. No.
102, 82 L.R.R.M. 16 (1973).

662. See, e.g., Local Union 24, IBEW v. Win. C. Bloom & Co., 242 F. Supp. 421
(D. Md. 1965) and the cases involving Braswell Motor Freight Lines cited in
note 661 supra.
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Decisions by joint committees are therefore appropriately treated,
as Mr. Justice Goldberg reasoned in Humphrey,0 as agreements of the
parties, not arbitration awards. The accuracy of that classification is
emphasized by the fact that in most Teamster agreements the failure to
agree at the highest committee level does not result in arbitration by a
neutral but the right to strike. It therefore seems odd, to say the least,
to regard the decisions in cases in which they do agree as arbitration
awards.

Treating decisions by joint committees as settlements made in the
grievance procedure rather than as arbitration awards has at least two
consequences. First, a decision is not subject to even the limited re-
view for action in excess of jurisdiction to which arbitration awards
are subject under Enterprise. Second, insofar as an individual's claim
is concerned, a decision of a joint committee that his grievance lacks
merit should bind him just as much, but no more, than a decision
reached at the third or fourth step of a grievance procedure that the
grievance should be abandoned, i.e., settled on the basis of the com-
pany's answer at that step.

7. Adjustment Boards

This leads directly to consideration of the machinery provided by
the Railway Labor Act for the settlement of grievances, or as they are
termed under that Act, "minor disputes." '664  The relationships under
the Railway Labor Act conform to the general industrial model, and
all of the propositions here expressed, with appropriate changes in ter-
minology, are applicable to the agreements and relationships estab-
lished under it, with one possible exception.6 65 That exception relates
to the nature of the arbitration machinery.

663. Humphrey v. Moore, 375 U.S. 335, 351-55 (1964), set out in text accom-
panying notes 163-68 supra.

664. See Elgin, J. & E. Ry. v. Burley, 325 U.S. 711, 723 (1945).
665. There is another exception which should be noted, but which is irrelevant

to the present discussion. Industrial agreements were classified into "open" and
"closed" agreements, depending upon the scope of the prohibition against strikes
[see text accompanying notes 407-10 supra]. Railroad agreements are "closed" by
statute, subject to being opened by the filing of section 6 notices. Under a closed
agreement which contains a limited arbitration clause, the usual assumption as to
management's rights leaves an area in which, during the term of the agreement, man-
agement can act without lawful recourse by the employees. The extent to which
implied limitations and past practices can be used to fill this area is subject to much
controversy. Not so on the railroads; there the closure is clearly reciprocal. The
status quo provisions have been construed "to prevent the union from striking and
management from doing anything that would justify a strike." Detroit & T. Shore
Line R.R. v. United Transp. Union, 396 U.S. 142, 150 (1969). When management
seeks to change "actual objective working conditions" [id. at 143] not covered by the
rules the union can, by filing a section 6 notice of a desire to change the rules to
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Under the Act, minor disputes not settled on the property are re-
ferrable, at the instance of the union, the employer or, since Burley,666

the individual grievant, to the National Railroad Adjustment Board.
That Board consists of an equal number of representatives of the car-
riers and the so-called standard railway labor organizations. The Board
is separated into four divisions, each having jurisdiction over grievances
of specified classes of employees and each composed of an equal num-
ber of carrier and union representatives. If a division deadlocks on
the disposition of a case, a neutral is appointed,667 either by the labor
and management members of the division or by the National Media-
tion Board. Alternatively, the particular carrier and union may agree
to establish standing system boards of adjustment, consisting usually of
two representatives of the parties with a comparable provision for ap-
pointment of a neutral in the case of deadlock. A third option is a
special board of adjustment, usually consisting of a single representa-
tive of the carrier, the union, and a neutral, established to deal with a
specified docket of unresolved disputes. Under the 1966 amendments
either party may require that a special board (termed a "PL Board")
be established to dispose of a dispute pending before the National
Board for more than a year.668  With respect to airlines there is no
National Board, but the agreements between each carrier and union,
in accordance with the statutory mandate, provide for system boards
of adjustment to deal with disputes arising under them.

In terms of the analysis of this Article, these various adjustment
boards can be regarded as fulfilling the same function as arbitration
before a neutral in cases in which the union representatives support
the grievance, the carrier representatives oppose it, and the matter is
therefore resolved by the neutral. But in those cases in which there is
agreement between the partisan representatives, particularly where the
case has been referred to the board by an employee rather than a union,
they constitute analytically the functional equivalent of the last step in
the grievance procedure prior to arbitration in other systems. This is
clearly true with respect to system and special boards, where the con-
tracting union and employer also name the partisan representatives.
For the same reasons given in connection with the joint committee ar-
rangements under Teamster agreements, I believe that it should also be

prohibit the proposed action, require that the status quo be maintained until the al-
most interminable procedures under the Act have been concluded. At that point if
agreement is not reached, management can act and the union can strike.

666. Elgin, I. & E. Ry. v. Burley, 325 U.S. 711, 734-36 (1945) discussed in text
accompanying notes 87-93 supra.

667. 45 U.S.C. § 153 First (1)(1970).
668. 45 U.S.C. § 153 Second, as amended by Act of June 20, 1966, Pub. L. No.

89-456 (1970),
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considered true with respect to the National Board, although the mem-
bers of the Board are not appointed by the parties to a particular dispute.

The Supreme Court has never quite made up its mind on the sub-
ject. It has not distinguished between decisions of the National Board
reached with neutral participation and those reached by majority vote
of the partisan representatives. Rather, the Court has varied its treat-
ment of the Board on the basis of the nature of the claim made. Ex-
cept where individual claims are involved, it has tended to treat the
Board as a single entity fully equivalent to an arbitration tribunal. 09

However, where individual claims of the kind discussed in Propositions
3-6 are made, the Court has tended to disregard the National Board's
function in interpreting and applying the collective agreement and to
treat the dispute as one solely between the aggrieved employee and the
union. Indeed, there is language in Conley v. Gibson1 ° indicating
that the Board would have no jurisdiction to hear claims of employees
under the agreement if it were also claimed that the union discriminated
against them in failing to present those claims. For the reasons al-
ready given with respect to other agreements this approach seems to
me erroneous since it leads to the result that questions of interpreta-
tion and application can be decided either by the courts or by the
Board depending on the identity of the claimant.

The solution which I have urged with respect to other agreements
would, if carried over to agreements under the Railway Labor Act, re-
quire resort to adjustment board procedures in all cases, but would
treat any decision of a board without reference to a neutral as a resolu-
tion of the dispute by representatives of the employer and the union.
Where the decision of a board is reached as a result of a breach of the
union's duty of fair representation to the grievant, the courts should
require reference to a neutral appointed by the National Mediation
Board. A judicial order directing such action could contain precisely
the same protections for the individual employee and the employer with
respect to retroactive liability that I have suggested in Proposition 6.

Implementation of this solution would, I concede, require con-
siderable stretching of the language of the statute, which treats deci-

669. This treatment undoubtedly reached its high point in Transportation-
Communication Employees Union v. Union Pac. R.R., 385 U.S. 157 (1966), where the
Court held that the Board could not decide a claim by one union that a carrier had
violated the agreement with it by assigning work to members of another union unless
the other union were made a party and the jurisdictional dispute involved in the con-
tractual controversy were settled. The havoc potentially created by this holding when
considered in light of the actual structure of the Board, which may include repre-
sentatives of one or both of the disputing unions is devastatingly demonstrated in
Kroner, Judicial Review of System Board Awards Under The Railway Labor Act:
Some Problems and Opinions, 35 J. Am L. & Com. 358, 364 (1969).

670. 355 U.S. 41, discussed in text accompanying notes 113-21 supra.
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sions of the National Board as final and binding without any distinc-
tion based on participation of a neutral referee.171  It would also re-
quire considerable modification of the procedures of the National Board
which, at least in the First Division, do not permit presentations to be
made to the neutral other than by the carrier and union representatives
on the Board. 672  But given the judicial legislation already engaged in
by the Court both under section 301 and the Railway Labor Act, the
task would not be insuperable. The procedures of special and system
boards of adjustment would require less revision since those boards op-
erate very much like tri-partite arbitration tribunals in any case. 673 In-
deed, there have been airlines cases where, at the request of individual
grievants whose interests may be adverse to the union's, the parties
have simply omitted the adjustment board procedure and treated the
neutral as a sole arbitrator. 1 4

Perhaps the best solution, given the infirmities of the National
Adjustment Board procedure in other respects, would be for Congress
to adopt the proposals made by such diverse persons as the late Jack
Kroner 676 and President Nixon 76 that the National Board be abolished
and the provisions of section 301 made applicable to industries subject
to the Railway Labor Act.

8. Limited Arbitration Provisions

The final category of agreements requiring special consideration
presents the greatest difficulties and serves, in a sense, to underline the
essential characteristics of the propositions here advanced. This cate-
gory consists of that minority of agreements in which the last step in
the grievance procedure, as to some or all issues, is not arbitration
but the right to strike. Arbitration by a neutral of disputes not settled
in the grievance procedure, and a corresponding ban on strikes over

671. 45 U.S.C. § 153 First (m) (1970).
672. See the entertaining, if distressing, description of the process in Daugherty,

Arbitration by the National Railroad Adjustment Board, in NATIONAL ACADEMY OF
ARBITRATORS, ARBITRATION TODAY, PROCEEDINGS OF EIGH ANNUAL MEETING 93, 106

(1955).
673. Kroner, supra note 669, at 359; Hill, Looking Back at Airline Grievance

Procedures and System Boards: A Critical Appraisal, 35 1. Am L. & CoM. 338, 348
(1969).

674. Hill, supra note 673, at 356.
675. Kroner, supra note 669, at 372.
676. Presidential Message of Feb. 3, 1971, 117 Cong. Rec. 1536 (Feb. 3, 1971).

The proposed "Emergency Public Interest Protection Act of 1971" would have phased
out the various adjustment boards over a two-year period and added to the Railway
Labor Act a section 401 identical to section 301 of the Labor-Management Relations
Act except for an additional sub-section making the Norris LaGuardia Act inapplica-
ble. S. 560, 92 Cong., 1st Sess. (1971). See the explanatory statement at 117 CONG.

REc. 1543 (Feb. 3, 1971).
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grievances, is central to the conception of the industrial collective agree-
ment I have advanced. There is therefore a serious question as to
whether legal rules based on this characteristic should be applied where
it does not exist.

There are several forms of agreement permitting strikes after ex-
haustion of the grievance procedure. Some have already been men-
tioned."'7 The agreements in the automobile industry exclude griev-
ances over specific issues, such as production standards, from the ar-
bitrator's jurisdiction and permit strikes after such grievances have been
processed through all of the steps prior to arbitration.078 Somewhat
different is the form, typified by the Alcoa agreement,0 7 in which the
grievance procedure is available in any matter relating to wages, hours
and working conditions, but arbitration is limited to alleged violations
of the agreement, with a right to strike after exhaustion of the griev-
ance procedure over any matter not subject to arbitration. The cur-
rent agreements of the General Electric Company contain a complex
categorization of arbitrable and nonarbitrable issues, coupled with a
provision for judicial review of arbitrability in every case where it is
disputed, and the right to strike if a dispute is not arbitrated.080

A broad right to strike was represented in the Supreme Court's
first encounter with section 301, the Westinghouse case.081 Under the
agreement there, no grievance was subject to arbitration except by mu-
tual agreement. Failing agreement to arbitrate, the union had the
right to strike over any dispute within the scope of the grievance proce-
dure.6 2  The dispute before the Court involved deductions from the
monthly salary of employees which the union claimed were in violation
of the agreement. The question was whether the union, having the
right to strike over such grievances when they were not resolved in the
grievance procedure, could instead bring suit on behalf of the em-
ployees.

Agreements of the kind involved in Westinghouse are relatively
rare today. 83 Their greatest incidence is in the trucking industry.

677. See text accompanying notes 404-07, 507-09 supra.
678. Agreement between General Motors Corp. and International Union, United

Automobile, Aerospace and Agricultural Implement Workers of America (UAW)
(exp. 1973) Para. 46.

679. Agreement between Aluminum Co. of America and International Union,
United Steelworkers of America (exp. 1974) Article XV.

680. Agreement between General Electric and IUE (exp. 1973) Art. XV.
681. Westinghouse Salaried Employees v. Westinghouse Elec. Corp., 348 U.S.

437 (1955).
6S2. Id., Record at 32-35.
683. The Bureau of Labor Statistics found 97 agreements out of the 1,717 exam-

ined in 1966 which either had no arbitration provision or required mutual consent for
arbitration. BuLL. 1425-6, supra note 350, 388.
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Under the motor freight agreements of the International Brotherhood
of Teamsters covering most areas of the country there is a prohibition
against strikes before exhausting the grievance procedure but no pro-
vision for arbitration.18 4 The National Master Freight Agreement makes
"null and void" any provision in the supplemental agreements covering
separate segments of the industry which require arbitration of dead-
locked disputes 686 and says that if a dispute is deadlocked at the highest
joint committee level, "either party shall be entitled to all lawful eco-
nomic recourse." 686  Sometimes agreements of this kind specify that
the employer's decision at the last step shall be "final and binding!' un-
less the union strikes within a specified time. 6 7 In others without an
explicit time limit, such as the National Master Freight Agreement, it is
implicit that in the absence of agreement the employer's decision stands.

There are three possible methods of dealing with subjects excluded
from arbitration under these agreements. The first is to regard the
collective agreement as a source of individual employee contractual
rights, on any of the theories customarily advanced, thus rejecting
Proposition 1 and permitting suit to be brought by individuals after
exhaustion of whatever preliminary procedures are provided in the
agreement. Propositions 3-6 dealing with the union's duty of fair
representation would then be irrelevant. This was essentially the the-
ory adopted by the individual opinions comprising the majority in
Westinghouse as a premise for the conclusion that such rights were not
cognizable in a union suit under section 301 and could be enforced
only in the state courts. Smith v. Evening News Association, s8 an indi-
vidual suit, reversed the jurisdictional conclusion but left open the ques-
tion of whether employees have contractual rights under a collective
agreement in the absence of an arbitration provision. Humphrey v.
Moore8 9 implicitly accepted the right of individual employees to sue
on the contract and seemed to answer affirmatively the question left
open in Smith.

The second possibility, whether or not Proposition 1 is accepted,

684. See, e.g., Central States Area Over-The-Road Supplemental Agreement (exp.
1973) Art. 45.

685. Master Freight National Agreement (exp. 1973) Art. 8(a) (2).
686. Id. Art. 8(c). Arbitration of discharge cases, when provided in supple-

mental agreements, is exempt from the "null and void" provision. The "open-end"
grievance procedure originated in the Central States Area and was expanded by Hoffa
to other areas, displacing previous arrangements, notably in the Western States
Area, in which there had been a permanent arbitrator. R. JAMEs & E. JAMES,

HoFFA AND THE TEAMSTmS, 167-170 (1965).
687. See, e.g., Haynes v. U.S. Pipe & Foundry Co., 362 F.2d 414, 415 (5th Cir.

1966).
688. 371 U.S. 195 (1962) discussed in text accompanying notes 146-58 supra.
689. 375 U.S. 335 (1964) discussed in text accompanying notes 163-68 supra.
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is to regard the agreement as permitting a union suit, such as Westing-
house, on a claim that the employer has violated the rules, either ex-
pressed or implied, on the theory that there is at least a contractual
obligation to the union. This is what the court did in UAW v. Hoosier
Cardinal Co.690 without considering the availability of either the griev-
ance procedure or the right to strike, thereby confirming the demise of
Westinghouse. In this approach, Propositions 3-6, dealing with the
remedies available to an individual employee denied fair representation
would remain applicable, modified only by substituting the union suit,
after exhaustion of the grievance procedure, for use of the agreement's
arbitration procedures. This would involve, of course, considerable
simplification in procedure and remedy. The individual suit would be
the functional equivalent of a minority shareholder's derivative action,
subject only to the threshold requirement that a breach of the duty of
fair representation be shown.

The third solution is to take the parties at their word and adopt,
as to subjects excluded from arbitration but over which the right to
strike is retained, the rule set forth by the Privy Council in Young v.
Canadian Northern Railway:

If an employer refused to observe the rules, the effective sequel would
be, not an action by any employee, not even an action by Division
No. 4 [the union] against the employer for specific performance or
damages, but the calling of a strike until the grievance was reme-
died.

6 9 1

On this view, no change would be required in any of the legal proposi-
tions which have been advanced with respect to the more usual form
of industrial agreement, but Propositions 2-6 would not apply to dis-
putes as to which arbitration is not required but the union retains the
right to strike. 692

690. 383 U.S. 696 (1966) discussed in text accompanying notes 187-92 supra.
For a recent application of this solution see Local 783, Allied Indust. Workers v.
General Elec. Co., 471 F.2d 751 (6th Cir. 1973). The court held that a union suing
on a collective agreement to enjoin the transfer of equipment to another plant, and for
damages, was entitled to a jury trial and that evidence as to negotiation discussion and
past practice at the plant was inadmissable because the collective agreement was un-
ambiguous! It is fair to assume that the agreement, like other General Electric
agreements, required that the union claim be processed as a grievance, did not re-
quire arbitration, and permitted a strike after exhaustion of the procedure.

691. [1931] A.C. 83, 89 (P.C. 1930) (Man.). To the suggestion that the union
was unlikely to strike on the plaintiff's behalf because he was a member of a rival labor
organization, their Lordships responded that "the moral thereby pointed would appear to
be that in the case of an 'open' shop, the protection which an agreement . . . affords to
a workman who is not a member of the contracting labour organization, is to be
measured by the willingness of that body to enforce it on his behalf." Id. at 89-90.
Compare the discussion in text accompanying notes 695-701 infra.

692. There is one consequence of this view which should be specially noted.
I have earlier argued [see text accompanying notes 503-19 & 535-38 supra] that the
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Of the three possibilities, the first seems plainly unacceptable. It
would permit suit by an individual, whether or not concurred in by
the union and whether or not the union, in failing to sue or to strike,
had breached its duty of fair representation. It would subject the courts
to claims made on diverse theories by individual employees on issues
the parties are unwilling to trust to arbitration without the protection
which the arbitrator has of at least a preliminary screening by the
union. The premise of the Westinghouse decision was therefore clearly
in error. Insofar as Smith v. Evening News Association can be regarded
as permitting individual suit where there is no arbitration provision but
a right to strike, it was also wrongly decided. If it is assumed, as the
Court seemed to, that there was in Smith neither a grievance and arbi-
tration procedure nor a right to strike, the case is an oddity and the re-
sult should be ignored in other contexts, because it is simply inappli-
cable to any of the normal types of industrial collective agreement. 693

principles of the Steelworkers' trilogy and the comparable Railway Labor Act cases
are properly rested not on any policy favoring arbitration or any presumed expertise
of arbitrators but on the nature of the obligations assumed by the parties in the usual
form of collective agreement. The so-called presumption of arbitrability was thus
treated as essentially a corollary of Propositions 1 and 2. This rationale is not
applicable to agreements under which the union retains the right to strike over griev-
ances not arbitrated. In those situations, a judicial decision that a grievance is not
arbitrable is not a decision that management is free to act in the way complained of
without possibility of recourse by the union but that the parties have chosen to have
the issue settled in economic conflict. There is no reason to presume one way or
another on that issue. The policy favoring arbitration is, after all, grounded on the
statutory provision favoring the settlement of disputes "by such methods as may be
provided for in any applicable agreement...." 29 U.S.C. § 171b (1970).

There is no governing Supreme Court decision. There are a number of lower
court cases, involving General Electric or Westinghouse contracts, under which the
union has the right to strike over any grievance not submitted to arbitration after it
has been processed through the grievance procedure. See, e.g., Agreement between
General Electric Co. and LU.E. (1960-63) Art. XIV. A few have adopted the
view here expressed. In re Television and Radio Artists, 53 L.R.R.M. 2989 (Sup. Ct.
N.Y. 1963); Westinghouse Salaried Employees Ass'n v. Westinghouse Electric Corp., 217
F. Supp. 622 (W.D. Pa. 1963). In most of the cases, however, the unions have suc-
ceeded in having the Warrior & Gulf principles applied. See, e.g., Lodge 912, LAM v.
General Electric Co., 236 F. Supp. 123 (S.D. Ohio 1964) and case cited therein;
IUE v. General Electric Co., 221 F. Supp. 6, aff'd. 332 F.2d 485 (2d Cir. 1964), cert.
denied, 379 U.S. 928 (1964); IUE v. General Electric Co., 322 F. Supp. 911, afrd.
450 F.2d 1295 (2d Cir. 1971). As a result of Boys Markets, "arbitrability" under
contracts in which the union can strike only over non-arbitrable issues becomes a two-
edged sword. See note 537 supra.

693. The BLS found only 9 agreements covering 16,000 workers (out of a total
of 7,438,000) which contained an absolute ban on strikes but not an arbitration pro-
vision. BuLL. 1425-6, supra note 350, Table 8. The Labor Board has held that in-
sistence by an employer on such an agreement is an unfair labor practice [see United
Steelworkers AFL-CIO v. NLRB, 363 F.2d 272, 273 (1966), cert. denied, 385 U.S.
851 (1966)] but the Fifth Circuit has twice disagreed [NLRB v. Cummer-Graham Co.,
279 F.2d 757 (5th Cir. 1960); Chevron Oil Co. v. NLRB, 442 F.2d 1067 (5th Cir.
1971)]. In my view, an agreement containing neither a provision for arbitration nor
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The real choice is between the second and third solutions. If one
looks solely at such exemptions from arbitration as are contained in the
automobile contracts, the third solution is the obvious choice. By spe-
cifying that the grievance procedure terminates in the right to strike
rather than adjudication before an arbitrator, the parties have clearly
indicated that they do not want these issues adjudicated by anyone.
The parties regard the issues as so vital, and the standards incorporated
in their agreements so uncertain of application, as to require that resolu-
tion of disputes on the specified subjects remain open for the same
kind of negotiation that takes place in the formation of an agreement.
There seems to be no policy justification for imposing upon them ad-
judication by the courts. Similarly under agreements of the Alcoa
type, there is no justification for permitting the union to bring suit on
an implied obligation theory over matters, such as contracting out,
which the parties have specified are not to be governed by the agree-
ment at all.

The other typical cases of exemption from arbitration, however,
bring in other values. The primary examples are the older Westing-
house salaried employees' and the Teamsters' contracts. As these ex-
emplars indicate, agreements in which a broad range of subjects are
excluded from arbitration, even though the rules are both express and
sufficiently precise as to be reasonably adjudicable, are symptomatic in
today's industrial context, although not in that of a generation ago,
of a gross imbalance in economic strength. They tend to occur in in-
dustrial relationships in which either the union or the employer is con-
fident that, in any contest resulting from the failure to arbitrate, it has
such predominant strength that it will be able to make its views prevail.
It is generally the weaker party in the relationship, the union in West-
inghouse (and in General Electric as well) and the employers in the
trucking industry, which seeks to broaden the arbitration provision
and to substitute adjudication for the strike as a last step. 0 4

a right to strike so far departs from the normal understanding of what a collective
bargaining agreement is that, except in the most extraordinary circumstances, in-
sistence on such an agreement is tantamount to a refusal to enter into an agreement.

694. The H. K. Porter litigation provides a graphic example. In the first phase
of the negotiations which ultimately led to the decision in H. K. Porter Co. v. NLRB,
397 U.S. 99 (1970), the Labor Board held that the employer's insistence on an
agreement permitting neither arbitration nor the right to strike constituted a refusal
to bargain in good faith. The employer did not contest the Board's order beyond the
trial examiner level and it was summarily enforced by the Fourth Circuit. On re-
turning to the negotiation table, the employer promptly offered the strike alternative.
See H. K. Porter, Inc., 153 N.L.R.B. 1370, 1371-72 (1965). That resolution was in-
evitable, given that the litigation occurred because the union was too weak to strike to
get a contract. On the opposite side, the elimination of arbitration has become an
instrument of Teamster power because strikes are dreaded by most trucking operators.
R. JAMES & E. JAMES, supra note 686, at 168-71.
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Here a national labor policy favoring arbitration of grievance dis-
putes, unnecessarily used by the Court to justify its decisions in other
contexts, would be truly applicable. If a union could sue to redress
claims of employer breach when the parties have provided for a right
to strike, presumably a similar suit for declaratory relief against the
claim would be available to the employer The courts would thus in
effect deny to the parties the right to establish rules to govern the em-
ployment relationship and exclude adjudication by outsiders as to the
proper application of those rules. The necessary result, it may be rea-
sonably assumed, would be that the parties would then opt for the al-
ternative of adjudication by an arbitrator chosen by them and pre-
sumably more understanding of their needs, in place of adjudication
by the courts. If it is true that the absence of arbitration represents
an imbalance of economic strength, it could be argued that this conse-
quence is desirable. To this consideration could be added also the ob-
servation that the provision of an alternative remedy would tend to
eliminate the manipulation of the grievance settlement machinery for
purposes totally unrelated to the merits which has been observed in the
operation of the Teamster machinery. 695

On principle, the preferred view would be to honor the intentions
of the parties in the absence of a clearer showing than now exists that
federal labor policy requires that arbitration be imposed, directly or in-
directly, where it has not been agreed upon. Section 301 was, after
all, enacted on the thesis that the parties should be required to honor
their agreements. Where the parties have agreed, for whatever reason,
that the ultimate recourse shall be a test of economic strength during
the term of an agreement as well as at the periodic intervals when the
agreement is open for renegotiation, it should require a clear showing
that Congress intended to overrule that intention before a system of
impartial adjudication, either judicial or arbitral, is imposed on parties
who have shown that they do not desire it. On this view the result in
Westinghouse was correct-although for reasons directly opposed to
those given by the Court!

Although I believe that this is the correct solution, it should be
recognized that it eliminates any substantial remedy for the improp-
erly represented employee, as to whom I have argued the intentions of
the parties need not necessarily be honored. In those cases in which
the union, in breach of its duty, fails to file a grievance, or refuses to

It is fair to predict on the basis of this analysis that one of the results of the
strength demonstrated by the General Electric unions in the 1970 strike may be a
reconsideration by the company of its previous opposition to a standard arbitration
provision accompanied by a no-strike clause.

695. R. JAMwS & E. JAMES, supra note 686, at 171-85,
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process it fairly through the steps prior to its right to strike, such relief
could be ordered in accordance with Propositions 3-6. But the likeli-
hood that this remedy would be meaningful is small. It is improbable
that the parties will agree to settle a grievance favorably to the em-
ployee if it is being processed only because of judicial compulsion.000

In the absence of such a settlement, the only recourse would be the
strike, and it is not likely that the union would strike under such cir-
cumstances. The only significant remedy for the unfairly represented
employee would be to permit him to sue either the union or his em-
ployer once the process has been completed, and to permit recovery if
he can show a breach of duty in not pursuing the strike weapon. 07

But, apart from the almost insuperable problem of proving this pre-
requisite, any judicial relief will inevitably require a judgment by the
court that the grievance was a meritorious one, with precisely the con-
sequences which I have argued should be avoided.

This result can be summarized by considering a hypothetical case.
Assume a claim by an employee that his job has been improperly classi-
fied under the terms of the collective agreement and that he has there-
fore been underpaid. Assume further that questions of job classifica-
tion are specifically excluded from arbitration but that the union retains
the right to strike over such issues after processing a claim through the
grievance procedure.69 If the third solution is adopted no suit could

696. There is therefore an air of unreality in the complicated maneuverings re-
ported in Steinman v. Spector Freight Sys. Inc., 441 F.2d 599 (2d Cir. 1971), in
which the Labor Board, having found that an employee was unfairly represented
before a Joint State Grievance Committee under a Teamster contract, directed the
local union to request a rehearing before the committee.

697. It is conceptually possible to argue that a court should go further and order
the union to strike just as it could order it to arbitrate, but this plainly would be non-
sense. A strike not only involves the loss of income to all of those involved but also
the potential loss of their jobs, their seniority, and, indeed, the bargaining rights of
the union. Unions will sometimes undertake this kind of risk in order to enforce the
claims of grievants. This is in fact what happened in United Steelworkers v. Enter-
prise Wheel & Car Corp., 363 U.S. 593 (1960): The union could not reach a new
agreement because of its insistence on arbitrating the cases of eleven discharged em-
ployees, went on strike and lost the strike, and its status as bargaining representative,
although the grievants it was seeking to protect ultimately were reinstated as the result
of the Supreme Court's decision. But not even the strongest advocates of individual
rights in the grievance process would, I think, urge that such a result should be judi-
cially compelled.

698. If the no-strike clause is absolute, the exclusion from arbitration is intended
as a bar to adjudication by anyone as to the proper classification of a job and the
basic propositions apply, viz: no suit can be brought directly on the claim, under
Proposition 1. If arbitration is sought by the union and there is a claim, tenable
or not, that the exclusion is inapplicable because, for example, all other employees on
the same job were classified higher and the reason for the mis-classification in the
grievant's case was that he was a black, arbitration should be ordered pursuant to the
Steelworkers' trilogy and Proposition 2. If the union arbitratily refused to process the
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be maintained by either an employee or the union if settlement was not
reached in the procedure. If the union acted in bad faith, for example
by refusing to process the grievance through the lower steps because
the grievant was a black or a union dissident, such processing could be
ordered. But if the union refused to strike after unsuccessfully proc-
essing the claim, there would be no relief because granting it would re-
quire that a court, which found such bad faith, then adjudicate the
merits of the classification question.699 Apart from the question of
allocation of the damages for work previously performed, it would also
have to decide whether to impose damages for the future upon the union
or order the employer to reclassify the job permanently.

The case assumed is the easiest one for relief since it involves only
pay. If we assume a grievant claiming loss of his job because it was con-
tracted out, or the imposition of an intolerable work burden because
of a production line speedup, the difficulties increase. And permitting
suit by a misrepresented employee would open at least the possibility
of deliberate use by the union of the suit as a device to obtain an adju-
dication on otherwise unadjudicable matters.7 00

The reason there is no satisfactory solution for the unfairly rep-
resented employee in this class of cases is that a collective agreement
which excludes an issue from arbitration but permits the use of eco-
nomic force to resolve it is, almost by hypothesis, not intended to pro-
vide a definitive standard for conduct but is rather a rough guide, the
precise contours of which the parties themselves will decide as cases
arise in light of their economic interests and their relative strength.
Any scheme which permits the use of- that standard as the basis for
granting damages to an individual employee therefore is inherently self-
contradictory, and would be .even more unsatisfactory if it involved
specific relief imposing the result on the parties for the future.

This is perhaps not true where all issues, including the payment
of the agreed-upon wages, are nonarbitrable; such agreements reflect
an imbalance in economic power not the absence of definitive stand-
ards. A perhaps possible answer, therefore, would be to adopt differ-
ent solutions for the different types of agreements. Unless the agree-

claim, it could be ordered to do so under the rules suggested in Propositions 3-6.
The arbitrator in deciding the case would be barred by the exclusion from granting
relief unless he found that an express or implied provision of the agreement forbidding
discrimination had been violated.

699. Note that in this case, unlike the alternate hypothetical posed in the pre-
ceding footnote, the court would have to decide the question of proper classification vel
non and could grant damages even if it did not find discrimination by the employer but
simply an erroneous application of the agreement.

700. Cf. United Aircraft Corp. v. Canel Lodge No. 700, I.A.M., 77 L.R.R.M.
3167 (D. Conn. 1971).
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ment is one which does not provide for arbitration at all, or provides
it only for a narrow class of cases, thus providing no system for internal
adjudication by a neutral as to the proper application of ascertainable
standards, there would be no judicial remedy, even for an unfairly rep-
resented employee, as to strikeable issues. If the agreement is of that
kind, however, a judicial remedy would be provided after the grievance
procedure has been exhausted. 70 1 If it is available to the unfairly rep-
resented employee it must, however, be made available also to the
well represented one, i.e., to the union. Otherwise a union too weak to
strike, or not disposed to dissipate its members' resources, would be
without a remedy for grievant unless it first violated its statutory duty
to him.

The result would be the adoption of what I have described as the
second solution, but for an extremely limited class of agreements. The
law would, in effect, say to the parties, and particularly to employers:
"if you do not provide for arbitration as a method alternative to the
strike for resolving disputes over the proper application of your agree-
ments, we will permit litigation, whether you like it or not." I empha-
size the last phrase. Suits would be brought, assuming this solution,
not on any theory that the parties intended the collective agreement to
be an enforceable contract. By providing the strike as the terminal
point in the grievance procedure they have clearly indicated that they
do not so intend, whether or not they explicitly provide that the com-
pany's decision at the last step shall be "final and binding" unless the
union strikes. 702  The law suit would be available, despite the intention
of the parties, because its availability is essential to protect the statutory
right of the employees to be fairly represented and, as well, because
of the hostility to agreements not providing for grievance arbitration,

701. The distinction must be based on the character of the agreement not the
particular grievance. The most frequent cases of breach of the duty of fair repre-
sentation are discharge grievances, and the standard of "just cause," which is some-
times not even expressed, is hardly a definite standard.

702. See, e.g., Haynes v. United States Pipe & Foundry Co., 362 F.2d 414 (5th
Cir. 1966). This is the leading case in which the question was squarely faced. The
court held that a discharged employee could not bring suit when the union failed to
strike. There was no claim of breach of the duty of fair representation. To the same
effect are Miller v. Spector Freight Systems, Inc., 366 F.2d 92 (1st Cir. 1966) (joint
Teamster committee referred to as "arbitrator") and Rothlein v. Armour & Co., 268
F. Supp. 545 (W.D. Pa. 1967), rev'd on other grounds, 391 F.2d 574 (3d Cir. 1968).
A contrary result was reached in Safely v. Time Freight, Inc., 307 F. Supp. 319 (W.D.
Va. 1969), aff'd, 424 F.2d 1367 (4th Cir. 1970) because of the absence of "final
and binding" language in the Teamster national Agreement, although the plaintiff
lost on the merits. Haynes has been criticized by the Seventh Circuit in Ford v. Gen-
eral Elec. Co., 395 F.2d 157, 159 (7th Cir. 1968), but the same result was reached
because the union had not taken the final step of requesting arbitration, necessary
before it would strike under the General Electric contract,
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which is just the other side of the coin so frequently described as the
national policy favoring such arbitration.

CONCLUSION

What has gone before is perhaps subject to the complaint that I
have gone round Robin Hood's barn. An elaborate justification has
been offered for a theory of the collective bargaining agreement differ-
ent from the conventional American third party beneficiary analysis.
Under the usual form of agreement, however, the only important con-
sequence is a proposed modification in the remedial apparatus to be
utilized in cases where a union has been found to have breached its
duty of fair representation in the processing of a grievance. Insofar
as such criticism reflects the fact that, with a few exceptions, the case
results correspond to those called for by my analysis, I plead guilty.
Most of the Supreme Court cases in which there was no union-em-
ployee controversy would have come out the same under either concep-
tual approach. And I have accepted, with perhaps only a change in
emphasis, the basic proposition of Vaca that an employee can bring
suit on a collective agreement only where he shows a breach of the
duty of fair representation.

I would argue that the exceptions prove the case: that if the test
under section 301 is, as it should be, conformance by the courts to the
institutional arrangements embodied in collective bargaining agree-
ments, the result reached in the now overruled Westinghouse0 3 case
(but not the reasoning) was correct, and the result in Hoosier Cardi-
nal7°4 was wrong. The proposed theory, furthermore, provides what
I believe are the proper answers to some questions which have not as
yet been decided by the Supreme Court.70 5 And it does, finally, pro-
vide a conceptual analysis which is internally consistent and which cor-
responds to the institutional realities. But, given all this, it is true that
the most significant differences in judicial result which would follow
from acceptance of the theory here advanced appear in the cases in which
a remedy is provided for a breach of the duty of fair representation.

The other side of that coin, of course, is that the merits of the
scheme of remedies proposed in Propositions 3-6 can be examined
wholly apart from the theoretical basis upon which they have been

703. Association of Westinghouse Salaried Employees v. Westinghouse Elec. Corp.,
348 U.S. 437 (1955). See text accompanying notes 126-29 & 681 supra.

704. UAW v. Hoosier Cardinal Corp., 383 U.S. 696 (1966). See text accom-
panying notes 187-92, 544-45 supra.

705. E.g., the question of individual liability for breach of no-strike provisions and
the arbitrability of employer damage claims. See text accompanying notes 262-70 &
541 supra.
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rested. The issue, in these terms, is whether the remedial scheme pro-
posed in Propositions 3-6 strikes the appropriate balance between the
requirements of the institutional structure represented by the typical
grievance and arbitration procedure and the need for protection of the
individual. This has certainly been central to the Court's treatment
of the problem. In Vaca the Court considered at length the possible
effect of a rule requiring the union to take all grievances to arbitra-
tion, or permitting the complaining employee to sue the employer when-
ever the union failed to do so, whatever the reasons for the failure.
Both were rejected because their necessary effect would be to weaken
substantially the grievance and arbitration procedure as a governing
mechanism in the system of industrial self-government. 700  Assuming
first the correctness of that conclusion, the question is whether the sug-
gested alteration in the present scheme of remedies would have a
similar effect.

I believe it would not. Concededly, the standard for judicial in-
tervention suggested may be somewhat looser than that stated by the
Court--depending on which portion of which opinion is looked to-
and quite clearly the union's potential monetary liability is increased
over that which Vaca, at least as supplemented by Czosek,70 7 suggests.
In cases where retroactive liability continues to accumulate pending
final disposition, the suggested rules entail a major shift by dividing the
liability on the basis of time rather than some allocation of fault. The
usual result would be that, by the time a suit for breach of the duty of
fair representation is filed, the only accumulating retroactive liability
would be the union's, although the responsibility for prospective relief
would remain with the employer. This may cause unions to be less
willing to settle or drop such cases short of arbitration, and therefore
may add to a flow which most observers believe to be already too high.
The added flow, however, is likely to be in precisely those areas where
a sensible argument can be made that the existing rules give too great
weight to the needs of the institution and too little protection to the in-
dividual: discharge and seniority.708 And, although I cannot docu-
ment the assertion, my belief is that the effect will be small. Unions, I
believe, generally do not drop or settle discharge cases in which there is
any reasonable probability of success, and, therefore, the added poten-
tial liability in such cases will not create any major change in the fre-

706. 386 U.S. at 191-92.
707. Czosek v. O'Mara, 397 U.S. 25 (1970); see text accompanying notes 231-37

supra.
708. See Blumrosen, Legal Protection for Critical Job Interests: Union-Manage-

ment Authority Versus Employee Autonomy, 13 RuTGERs L. REv. 631 (1959) and
Blumrosen, The Worker and Three Phases of Unionism: Administrative and Judicial
Control of the Worker-Union Relationship, 61 Micii. L. RBv. 1435, 1485 (1963).
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quency of such cases. Nor will the impetus to increased arbitration in
seniority cases be large, since the accumulating liability transferred to
the union will only be a difference in pay or work opportunity rather
than full pay.70 9 Finally, counterbalancing these effects, is the elimina-
tion of the forum shopping which Vaca's refusal to require arbitration
created. By preserving the method of adjudication and the remedies
which the parties have negotiated, the proposed modification makes it
less likely that dissatisfied employees will seek relief in forums which
they may believe to be more sympathetic and hence will reduce the un-
ion incentive to forestall such recourse by processing grievances be-
lieved to be unmeritorious.

This leads directly to consideration of the second and more sig-
nificant issue: the soundness of Vaca's basic holding rejecting the
right of an individual employee to bring suit on a collective agreement
in the absence of a claim of breach of union duty. That rejection, which
is consistent with the theory of the agreement here advanced but in-
consistent with the traditional analysis, has been much criticized.710 The
ground set forth by the Court-that the consequence of permitting
individual suit would be to overburden and undercut the grievance
procedure-I believe to be sound. But there is another and equally im-
portant basis for the Court's conclusion: the effect of a contrary view on
the entire structure of rules embodied in the typical American collective
agreement.

Critics of Vaca too often assume the substantive rules embodied in
a collective agreement as a given and concern themselves solely with
the injustices found in their nonenforcement. But those rules are not
given. They are the product of a consensual arrangement. American
industrial society relies to an extraordinary degree on the voluntarily
developed systems of law embodied in collective agreements to provide
the protections for employees which are provided in other societies by
public law. There are enormous advantages to such a system. Public
law can provide certain elementary protections, such as the right to be
free from discharge except for just cause, but complex systems of sen-
iority, of rules governing scheduling and the allocation of overtime, of
job evaluation and classification, and the myriad other matters which
are made subject to a rule of law in the modem American collective
agreement cannot be imposed by broadly applicable public law. They
must be developed in the light of the particular needs and circum-

709. This assumes what I believe to be the case: that the number of seniority
cases involving layoffs is very small compared to those involving promotions.

710. See the commentary cited in note 5 supra. Most of the critical articles are
cited in Local 13, ILWU v. Pacific Maritime Ass'n, 441 F.2d 1061, 1068 n.12 (9th
Cir. 1971), cert. denied, 404 U.S. 1016 (1972).
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stances of individual industries, companies and even plants or depart-
ments.

Under our system there is no mandate that such rules be contained
in collective agreements. The parties must agree. Their willingness
to do so is, I believe, dependent in large measure on their ability to
establish their own adjudicative machinery, with its own remedial limi-
tations. The specification of a rule in a collective agreement is always
subject to the harzard that its application in unforeseen circumstances
or its interpretation in unforeseen ways will bring unintended conse-
quences. That hazard is limited to the extent that the parties them-
selves control the procedure in which disputed questions of interpre-
tation and application are determined and the remedies which can be
provided. I believe, in short, that the existence of the very rules
upon which many individual claims are based is itself dependent upon
the absence of an individual right to obtain adjudication of claims of
their violation in a forum foreign to the system.

To put the matter in concrete terms, I would hazard the guess
that if the rule in Tennessee Coal, Iron and Railroad Co. v. Sizemore711

were universally applicable, the long run result would not be the re-
covery of substantial damage claims by individual employees but the
elimination of the safety and health provisions upon which such claims
could be based. If every application of a flexible procedure for handling
the very difficult seniority problems presented by a merger or transfer of
operations such as that involved in Humphrey v. Moore712 would be sub-
ject to litigation by whichever group of employees were disadvantaged,
the result would be either the absence of a rule or a mechanical one
which would sacrifice equity to forestall litigation. If lawsuits could be
brought by any individual who claimed a violation of the standards
for production line speeds contained in the automobile manufacturing
contracts, 713 or of the standards of "equitable incentive compensation"
contained in the basic steel contracts,71 4 the result would be the elimi-
nation of the standards. If, alternatively, the law suit were to be made
available only if the agreement provided for arbitration, the result would
be the elimination of arbitration and a reversion to the older system,
represented in the automobile case, of resolution of disputes by economic
contest, a result which can hardly be argued to provide greater protec-
tion for the individual employee. This concededly would not be the

711. 258 Ala. 433, 62 So. 2d 459 (1952). See text accompanying note 500
supra.

712. 375 U.S. 335 (1964). See text accompanying notes 163-67 supra.
713. See text accompanying note 506 supra.
714. Agreement between United States Steel Corp. and United Steelworkers of

America (exp. 1974) See. 9-C-3(d). See text accompanying notes 426 & 507 supra.
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result in every case. There are some unions strong enough, and some
issues important enough, to cause the adoption of enforceable rules even
at the risk of exterior adjudication. But I have no doubt that in a
large number of situations a rule which would permit individual suits
on any claim of violation of the collective agreement would seriously
limit the scope of the issues made subject to the collective agreement.

The case, then, for the Vaca principle and, indeed for much of
what I have argued, rests as much on the character of the collective
bargaining process as it does on the necessity of avoiding an undue
burden on the grievance and arbitration procedure. Vaca, and the
propositions here proposed, do set a limit on the degree of flexibility
which the parties can provide in the administration and enforcement
of the rules. That limit, I suggest, is as far as it is feasible to go.

It has been argued that the availability of an individual remedy
only where a union breach of duty can be shown makes suit so ex-
pensive and so uncertain as to discourage all but the most persisitent
litigants. There is some evidence on this question. Although not con-
clusive, it does not support the contention. In the six years since Vaca,
there have been more than 300 reported opinions in cases brought by
individuals to redress claimed breaches of their rights under collective
agreements. This represents, of course, only a small portion of the total
volume of cases filed. It does not include cases that were settled nor
those that were tried and decided without appeal or recorded opinion.
It is true that only a very few of the reported cases represent final judg-
ments for plaintiffs, but this may reflect the generally faithful perform-
ance by unions of their function and the consequent lack of merit in
the claims as much as the difficulty of prevailing in a meritorious case.
Indeed, my own feeling after having read all of the cases is that there
is a far greater prevalence of footless litigation than faithless union per-
formance. Concededly there are some cases, such as Union News Co.
v. Hildreth7 5 and Simmons v. Union News Co.,71 6 that seem to raise
serious questions of injustice. But those two, both arising from the
same event, are about it. Far more frequent seem to be cases in which
the principal injustice is the persistence of the litigation. 71 7 It is clear
that the volume of individual litigation has increased rather than less-
ened since Vaca, and any prediction that its limitation of remedies
would discourage individual suits was in error. The changes in reme-

715. 295 F.2d 658 (6th Cir. 1961).
716. 341 F.2d 531 (6th Cir. 1965), cert. denied, 382 U.S. 884 (1965).
717. See, e.g., Acuff v. United Papermakers, 404 F.2d 169 (5th Cir. 1968),

cert. denied, 394 U.S. 987 (1969); Gainey v. Brotherhood of Ry. Clerks, 406 F.2d
744 (3d Cir. 1968), cert. denied, 394 U.S. 988 (1969); Hohlweiler v. Pennsylvania
R.R., 294 F. Supp. 1377 (E.D. Pa. 1969), affd, 436 F.2d 1382 (3d Cir. 1971), cert.
denied, 404 U.S. 884 (1971).
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dies proposed here might have some discouraging effect on litigation:
the gold mine of a damage verdict based on the plaintiff's expected life-
time earnings in discharge cases is replaced by reinstatement with back
pay, a remedy much less valuable to a contingent fee lawyer. But, on
the other side, the clear specification of a lowered threshold for relief
and the suggested shift in the responsibility for retroactive payments may
make litigation less necessary in precisely.those cases.

Whether a particular balance between the protection of individual
rights and the encouragement of the process which provides the rules
under which those rights -arise is the appropriate one is a decision
which calls, in the end, for an exercise of judgment. That judgment
must take into account the whole spectrum of varying collective bar-
gaining structures and necessarily reflects one's own background and
experience. 718  It is my belief that the balance struck in Vaca, with the
suggested changes in remedy here proposed, is the correct one. In any
case, as I have tried to demonstrate, it is the one which best fits the
autonomous structure which the parties have erected. Almost twenty
years ago Harry Shulman concluded his Oliver Wendell Holmes Lecture
by urging "that the law stay out": 7 19 that the parties be left to the usual
methods of adjustment of labor disputes rather than to court actions
when the system breaks down. Much has happened in the interval.
The courts, responsive to the contrary direction of Congress, are in.
Their presence, I believe, can be helpful so long as the legal doctrine
they impose is not at war with the premises of the structure it regulates.

718. I make no pretense of a lack of bias. Before becoming a teacher I represented
unions for almost twenty years 'and served as General Counsel for the United Steel-
workers and the Industrial Union Department of the AFL-CIO. I was personally in-
volved on the union side in much of the Supreme" Court litigation discussed in this ar-
ticle from Westinghouse through Vaca. That my present judgment is not solely that of
an advocate is, however, perhaps indicated by the views here expressed as to the result
in Westinghouse.

719. Shulman, Reason, Contract and Law in Labor Relations, 68 HARv. L. Ray.
999, 1024 (1955).
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