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INTRODUCTION

More than a decade before he was appointed to the Supreme
Court, Felix Frankfurter summarized the conditions that he believed
“indispensable to a seasoned, collective judgment” by that tribunal.
Four of these are of particular importance:

1. Encouragement of oral argument; discouragement of oratory. The
Socratic method is applied; questioning, m which the whole Court
freely engage, clarifies the minds of the Justices as to the issues and
guides the course of argument through real difficulties.

2. Consideration of every matter, be it an important case or merely a
minor motion, by every Justice before conference, and action at fixed,
frequent, and long conferences of the Court. This assures responsible
deliberation and decision by the whole Court.

3. Assignment by the Chief Justice of cases for opinion writing to the
different Justices after discussion and vote at conference. Flexible use
is thus made of the talents and energies of the Justices, and the writer of
the opinion enters upon the task not only with the knowledge of the
conclusions of his associates, but with the benefit of their suggestions
made at the conference.

4. Distribution of draft opinions in print, for consideration of them by

1 Professor of Law, University of Pittsburgh. B.A. 1963, Harvard University; LL.B. 1966,
Yale Law School; Supervising Staff Attorney, United States Court of Appeals for the Ninth Cir-
cuit, December 1977-August 1979. I am grateful to the judges, law clerks, and support personnel
of the Ninth Circuit who not only made my experience there a rewarding one, but who also
participated in formulating and implementing many of the ideas set forth in this article. To thank
them all by name would require a footnote of intolerable length, but I would be remiss if I did not
at least express my appreciation to Chief Judge James R. Browning, whose enthusiasm, support,
and willingness to try new ideas were a constant source of encouragement. Of course, the views
expressed i this article are the author’s and not necessarily those of the court or any of its judges.
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the individual Justices in advance of the conference and then their dis-
cussion at subsequent conferences. Ample time is thus furnished for
care in formulation of result, for recirculation of revised opinions, if
necessary, and for writing dissents. This practice makes for team play,
and encourages mdividual inquiry mstead of subservient unanimity.'

Although Frankfurter was speaking about the United States
Supreme Court, the process he depicted represents an ideal to which
any appellate court may appropriately aspire. In this view, each judge
would, in every case decided on the merits, read the briefs and record,
hear oral argument, confer with his brethren, research the doubtful is-
sues, and either write an opinion or study a draft prepared by one of his
colleagues. The judges would take full advantage of the guidance
available through the adversary process; their decisions in turn would
be accompanied by opinions explaining the governing principles for
the benefit of the litigants, the bar, and the lower courts. The appellate
dccmonmakmg process is thus seen as a happy combination of individ-
ual inquiry and collective deliberation.

Whether this ideal was ever the norm in American appellate
courts,> and whether it exists today in the Supreme Court,? are ques-
tions I shall leave to others to pursue. What is clear is that the United
States Courts of Appeals have departed from this model, often radi-
cally, in large numbers of cases In many state appellate courts the
gap between the ideal and reality is even wider.> As a result, scholars,
practitioners, and even some judges have perceived a threat to what
they regard as thie essential qualities of appellate review.®

The abandonment of traditional appellate procedures has coine
about largely because of an unprecedented increase in the voluine of

.....

1. F.FRANKFURTER & J. LANDIS, THE BUSINESS OF THE SUPREME COURT vii-viii (1928).
Much of this passage is adopted from a letter written to Frankfurter by Justice Brandeis shortly
before the publication of the book. See 5 LETTERs OF Louis D. BRANDEIS 292-93 (M. Urovsky &
D. Levy eds. 1978) (letter of June 5, 1927),

2. See, eg, K. LLEWELLYN, THE CoMMON LAw TRADITION: DECIDING APPEALS 32
(1960).

3. See, eg, Powell, What the Justices Are Saying, 62 A.B.A.J. 1454 (1976).

4. See, eg, COMMISSION ON REVISION OF THE FEDERAL COURT APPELLATE SYSTEM,
STRUCTURE AND INTERNAL PROCEDURES: RECOMMENDATIONS FGR CHANGE 41 (1975) [herein-
after cited as HRuska COMMISSION REPORT]; STAFF OF SENATE COMM. ON THE JUDICIARY, 34TH
CONG., 1ST SESS., REORGANIZATION OF FIFTH AND NINTH JubiciAL Circuits 13 (Comm. Print
1975).

5. See, eg., Lilly & Scalia, Appellate Justice: A Crisis in Virginia?, 51 VA. L, REv. 3, 15-16
(1971); AMERICAN JUDICATURE SOCIETY, PENNSYLVANIA’S APPELLATE COURTS 17, 21-23 (1978).

6. See, eg., Carrington, Crowded Dockets and the Courts of Appeals: The Threat to the
Function of Review and the National Law, 82 HARV. L. Rev. 542 (1969); Hearings Before the Com-
mission on Revision of the Federal Court Appellate System (First Phase) 315-17 (1973) (remarks of
Samuel C. Gainsburgh, Esq.) [hereinafter cited as First Phase Hearings); id. (Seeond Phase) 1047-
48 (1974-1975) (remarks of Judge Alvin B. Rubin) [hereinafter cited as Second Phase Hearings).
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appeals, much greater than thie upsurge in litigation generally.” In an
ideal world, a burgeoning caseload in tlie appellate courts would prob-
ably lead to an increase m the number of judges designated to serve on
those courts. In reahty, leglslatures are slow to respond to the needs of
the judicial system and in any event, an increase in the numnber of
appellate judges in a given jurisidiction may itself have untoward con-
sequences.® Nor have the legislatures been inclined to adopt measures
tliat would reduce thie volume of appeals or of litigation generally.'
On thie contrary, their inclination has been to create new causes of ac-
tion that add to the burdens on the judiciary.!! The result is that the
appellate courts have no clioice but to increase their productivity—to
add to the nuinber of cases that can be heard and determined by a fixed
number of judges with a minimal sacrifice of quality in the process or
the product.

Several approaches have been adopted. In many courts the first
casualty lias been oral argument; thus, from 1972 through 1977 the
Fifth Circuit heard oral argument in less than half of the cases decided
on the merits.'> Another obvious target is tlie written opinion. The

7. HrRuskA COMMISSION REPORT, supra note 4, at 1.

8. For instance, the Judicial Conference of the United States recommended the creation of
new appellate judgeships in 1971. 1971 REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFER-
ENCE OF THE UNITED STATES 81. Congress did not act until 1978. Act of Oct. 20, 1978, Pub. L.
No. 95-486, 92 Stat. 1629 (1978). Eight months-after the passage of the legislation, none of the ten
new judges authorized for the Ninth Circuit had been confirmed by the Senate. In the spring of
1980, 18 months after the positions had been created, the last of the new judges was still awaiting
confirmation. By that time, three more vacancies had developed. As of June 1980, one nominee
remnained unconfirmed.

9. Efficiency is likely to be impaired, and the values of collegiality will be diluted or lost.
The prestige of an appellate judgeship may diminish, and first-rate lawyers may be reluctant to
accept appointments to the bench. Most important, the greater the number of appellate judges in
a jurisdiction (whether they sit on a single court, on coordinate cousts, or in a hierarchical system),
the more difficult it is to inaintaim uniformity of decision. See generally H. FRIENDLY, FEDERAL
JURISDICTION: A GENERAL VIEW 44-46 (1972); Thompson, One Judge and No Judge Appellate
Decisions, 50 CAL. ST. BAR. J. 476, 477 (1975); State of the Judiciary and Access to Justice: Hear-
ings Before the Subcomm. on Courts, Civil Liberties and the Admin. of Justice of the House Judiciary
Comm., 95th Cong,, st Sess. 150-51, 162-63 (1977) (remarks of Judge Hufstedler) [hereinafter
cited as Access Hearings].

10. For instance, no-fault legislation for automobile accidents inevitably encounters rough
sledding in the state legislatures. See, eg., Standards for No-Fault Motor Vehicle Accident Benefit
Insurance: Hearings Before the Senate Comm. on Commerce, Science & Transportation on S. 1381,
95th Cong,, Ist Sess. 2 (1977) (statement of Sen. Magnuson); /2. at 165 (statement of Douglas A.
Fraser). On the national level, Congress has been reluctant to eliminate diversity of citizenship
jurisdiction or even to limit its availability to noncitizens of the forum state. See Burger, 7977
Report to the American Bar Association, 63 A.B.AJ. 504, 506 (1977). But see 124 CONG. REC.
H1569 (daily ed. Feb. 28, 1978) (House approves abolition of diversity jurisdiction under suspen-
sion of the rules).

11. See, e.g, H. FRIENDLY, supra note 9, at 34 & n.108; First Phase Hearings, supra note 6,
at 83-89 (testimony of Judge J. Skelly Wright); Access Hearings, supra note 9, at 7 (letter of Chief
Justice Burger) (47 statutes enacted within eight-year period enlarging federal jurisdiction).

12. JubiciaL BUSINESS OF THE UNITED STATES COURT OF APPEALS FOR THE FIFTH CIR-
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Third Circuit, for example, now disposes of a large proportion of its
cases by judgment orders that contain no explanation whatever for the
court’s result.!®> A less visible target, but one with vast potential for
saving time, is the conference of the judges. Again, the Fifth Circuit
has been the pioneer: in cases heard without oral argument, the briefs
and other materials are considered by the judges independently, with
telephone conferences held only if one judge thinks it necessary.'*
Each of these approaches entails the loss of important safeguards
against injustice or the appearance of mjustice. Oral argument “con-
tributes to judicial accountability, . . . guards against undue reliance
upon staff work, and . . . promotes understanding in ways that cannot
be matched by written communication. It assures the litigant that his
case has been given consideration by those cliarged with deciding it.”!®
A written opinion serves similar purposes, and others as well.
Conclusions easily reached without setting down the reasons sometimes
undergo revision when the decider sets out to justify the decision. Fur-
tliermore, litigants and the public are reassured when they can see that
the determination emerged at the end of a reasomng process that is
explicitly stated, ratlier than as an imperious ukase without a nod to
law or a need to justify.'®
The conference of the judges minimizes the likelihood of one-judge de-
cisions; it also provides the most congenial atmospliere for raising ten-
tative or not fully articulated doubts that may cause the other inembers
of the panel to reexamine wlhat initially appeared to be a simple case.”
Another innovation is the use of central staff—a corps of legal as-
sistants who work for the court as a whole rather than for individual
judges in the manner of the traditional “elbow clerk.”'® At first blush,
the idea that a central staff of law clerks can lielp an appellate court to
achieve greater efficiency appears to meet an insuperable obstacle—in-
deed, a paradox. It would appear that unless the law clerks are doing
work that would otherwise be done by the judges, they are not helping
to increase productivity. But if they are doing work that would other-
wise be done by the judges, they are usurping the judicial function.

culT: CLERK’S REPORT FOR THE PERIOD JuLY 1977-JUNE 1978, at 11. In 1978 the court heard
oral argument in 50.6 percent of its cases. /d.

13.  The Circuit Court Judgeship Bill: Hearings on S. 2991 Before the Subcomm. on Improve-
ments in Judicial Machinery of the Senate Judiciary Comm., 93d Cong,, 2d Sess. 278-79 (1974)
(testimony of Chief Judge Seitz).

14.  First Phase Hearings, supra note 6, at 415-17 (testimony of Judges Brown, Gewin, Mor-
gan, and Clark); telephone conversation with Gilbert H. Ganecheau, Clerk, U.S. Court of Appeals
for the Fifth Circuit, Oct. 8, 1979.

15. Hruska COMMISSION REPORT, supra note 4, at 48.

16. P. CARRINGTON, D. MEADOR & M. ROSENBERG, JUSTICE ON AppEAL 31 (1976).

17. Seeid. at 29-31.

18. Professor Meador attributes this term to the Federal Judicial Center. See D. MEADOR,
APPELLATE COURTS: STAFF AND PROCESS IN THE CRisls OF VOLUME 17 & n45 (1974).



1980] CENTRAL STAFF 941

The paradox disappears, however, if we can identify some tasks that
can be performed by judges, but need not be; or if the alternative to
performance by staff attorneys is that the tasks will not be performed at
all. The experience of the Ninth Circuit Court of Appeals supports this
alternative hypothesis, and thus suggests that a central staff can help an
appellate court to dispose of more cases with a minimum of compro-
mise to the “imperatives of appellate justice.”!? The purpose of this
Atrticle is to explain why this is so and how that goal can be achieved.
In the course of analyzing the functions of a central staff, I shall also
address a numnber of other problems in appellate court administration,
including the use of judgment orders,?® the operation of non-publica-
tion plans,?' and the development of a “fast track” for the disposition
of insubstantial cases.?> I write from the perspective of nineteen
months’ service as supervising staff attorney for the court.?®

1
EARLY HiIsTORY OF THE NINTH CIRCUIT’S CENTRAL STAFF

The United States Court of Appeals for the Ninth Circuit has ju-
risdiction over a larger geographical area than any other regional court
in the country. The circuit extends from Guam and the Northern Ma-
riana Islands to the Missouri River, and from Point Barrow in Alaska
to Tiajuana, Mexico. Included within its boundaries are nine states,
including California, and three territories. The circuit’s caseload is sec-
ond only to that of the Fifth, which embraces six states of the Deep
South.2* In statistical year 1979, 3,010 cases were filed, an increase of

19. See P. CARRINGTON, D. MEADOR & M. ROSENBERG, supra note 16, at 8-12.

20. See text accompanying notes 99-102 /nfra.

21. See pp. 950 & 997-98 infra.

22. See Part IX infra.

23. Most of the procedures referred to i the article are described in greater detail in the
Handbook for Court Law Clerks prepared by the staff under my direction. The Ninth Circuit has
been generous in making this document available to other courts.

24. On June 18, 1980, the Senate voted to divide the Fifth Circuit into two autonomous
circuits, each consisting of three states. S. 2830, 96th Cong., 2d Sess. (1980); 126 CoNG. REc.
$7320-23 (daily ed. June 18, 1980). See also 126 CoNG. REC. S6912-15 (daily ed. June 13, 1980);
Washington Post, June 19, 1980, at AS, col. 1.- The bill, introduced at the unanimous request of
the Fifth Circuit’s 24 active judges, was passed by voice vote and without opposition, and in all
likelihood the House will agree. Legislation to divide the Ninth Circuit has also been proposed,
see, e.g., S. 2988, 93d Cong., 2d Sess. (1974), but effective reorganization would require allocating
the judicial districts of California between two circuits. CoMMISSION ON REVISION OF THE Fep-
ERAL COURT APPELLATE SYSTEM, THE GEOGRAPHICAL BOUNDARIES OF THE SEVERAL JUDICIAL
CIRcUITS: RECOMMENDATIONS FOR CHANGE, 62 F.R.D. 223, 236-37 (1973). The organized bar
in California has been implacably opposed to any such division. See, eg., Circuit Realignment:
Hearings on S. 729 Before the Subcomm. on Improvements in Judicial Machinery of the Senate
Judiciary Comm., 94th Cong., 1st Sess., Part 2, at 162-68 (1975) (statement of Brent Abel). Al-
though careful analysis shows that the perceived problems are largely chimerical, Hellman, Lega/
Problems of Dividing a State Between Federal Judicial Circuits, 122 U. Pa. L. Rev. 1188 (1974), the
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100 percent in a decade and 650 percent in two decades.?® Even with
the recent addition of ten new judgeships, the number of filings per
judgeship will be more than double what it was in 1961.”” Because no
new judgeships were created between 1969 and 1978, while the
caséload was rising rapidly, a large backlog of cases developed.”® As of
August 1, 1980, nore than 1,000 cases had been fully briefed but had
not yet been set for argument.?® Until the new judges are fully accli-
mated to their new responsibilities, the court’s decisional capacity is not
likely to increase significantly;*® thus, it will be at least one year, and
probably two, before we can expect any substantial reduction in the
backlog. By that time, further increases in caseload may well have be-
gun to offset the additional judge power.>!

California bar’s position is likely to preclude any realignment of the Ninth Circuit in the immedi-
ate future.

25. ADMINISTRATIVE OFFICE OF UNITED STATES COURTS, 1979 ANNUAL REPORT OF THE
DIRECTOR A-174 (Table X-6) [hereinafter cited as ANNUAL REPORT, preceded by year or years];
1963 ANNUAL REPORT, supra, at 191.

26. Act of Oct. 20, 1978, Pub. L. No. 95-486, 92 Stat. 1629 (1978); see note 8 supra.

27. On the basis of 1978 filings, the per-judge figure for a 23-judge court would have been
just under 135. The figure for 1961 was 49. See 1978 ANNUAL REPORT, supra note 25, at 45
(Table 3).

28. The term “backlog” can be defined in a variety of ways. From the standpoint of measur-
ing the pressures on the judges, it is preferable to include only cases that are ready for argument or
submission but have not yet been calendared.

29. Data provided by Office of Staff Attorneys, Ninth Circuit Court of Appeals.

30. In order to increase its decisional capacity by any significant amount, the court will have
to continue to make extensive use of “borrowed” judges—i.e, circuit judges from other circuits
and district judges from throughout the country. This practice has a number of drawbacks. First,
with 60 to 80 judges, sitting in panels of three, taking part in the court’s decisions, it is far more
difficult to maintain consistency of decision and collegiality within the court than it would be if
only active and senior judges of the circuit were sitting. See S. Rep. No. 304, 96th Cong,, 1st Sess.
2-3 (1979); First Phase Hearings, supra note 6, at 908 (remarks of Judge Browning). Sccond, inany
lawyers are uneasy about having major precedential opinions of the Ninth Circuit written by
judges who are not members of that court. Finally, and of particular relevance here, presiding
judges of panels are often reluctant to give the visiting judges their full share of opinion assign-
ments. There are several reasons for this reluctance: Many of the visiting judges are available
only because they have taken senior status, see 28 U.S.C. § 371(b) (1976), some of them have their
chamnbers on the other side of the country or in different time zones, and most of thein have
caseloads on their own courts that have first call on their time. Certainly there is reason to doubt
that a panel consisting of one experienced circuit judge, one circuit judge who has been on the
bench only a few months, and a district judge whose first obligations are to his own court will be
able to dispose of cases as efficiently as a panel that includes three, or even two, experienced
circuit judges.

Today, and for the next year or two, heavy.use of borrowed judges is necessary if the Ninth
Circuit is to keep up with the voluine of incoming cases, let alone make inroads on the backlog, It
is to be hoped that the court will eventually have adequate judge power to keep the use of bor-
rowed judges to.a minimum,

31. See]. BROWN, THE STATE OF THE FEDERAL JUDICIARY IN THE FIFTH CIRCUIT 17 (re-
port delivered to 1979 Fifth Circuit Judicial Conference, Atlanta, Ga., May 7, 1979) (predicting 35
percent increase in filings in three years).
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In comparison with the Fifth Circuit,?? the Ninth moved slowly to
“stem the tide” of its rising caseload.”® One step was to develop a cen-
tral staff for the “screening” of insubstantial cases. Starting in 1970, the
staff reviewed fully briefed cases to identify those that appeared appro-
priate for disposition without oral argument. In such cases, the staff
law clerks prepared memoranda that were sent to three-judge panels,
sometimes accompanied by proposed dispositions. If all of the judges
agreed that oral argument was unnecessary, the cases could be disposed
of quickly and with a minimum of judicial effort.>*

Initially the staff had only one full-time attorney, who was assisted
by elbow clerks assigned to the screening function for periods of six to
eight weeks. By 1974 there were seven attorneys on the central staff,
and i 1976 the number was increased to twenty. In addition to the
summary disposition program, the staff was responsible for assisting
the court in the processing of motions and in the inonitoring of crimi-
nal appeals.

Throughout its early history the staff struggled to discover its true
role within the court. This was not easy, for the thirteen active judges
had almost as many differing views as to what the staff should be doing.
The summary disposition procedure was revised several times; the staff
underwent changes of leadership. By the time I arrived in December
1977, the program was ready for a thorough reexamination. My task,
as I saw it, was to define the functions of the staff in a way that would
best serve the needs of the court and to devise structures and proce-
dures that would enable the staff to carry out these functions effectively.
In the remainder of this Article, I shall describe the systemns that
emerged, the considerations that underlay the various decisions, and
the lessons that can be drawn for the operation of appellate courts else-
where.

I
STAFF FUNCTIONS: AN OVERVIEW

To provide a perspective on the work of the central staff today, it
will be useful to trace the history of a case as it passes through the

32. See generally Haworth, Screening and Summary Procedures in the United States Courls of
Appeals, 1973 WasH. U.L.Q. 257.

33. First Phase Hearings, supra note 6, at 888-89 (statement of Judge Duniway).

34. Id. at 724, 733 (testimony of Judge Wright), 914-15 (testimony of Judge Browning). The
court also “made massive use of visiting and semior judges,” assigned more cases to each active
judge, and made extensive use of per curiam opimions and brief orders. /4. at 888-89 (statement
of Judge Duniway). See also /d. at 724 (testimony of Judge Wright). However, the court never
used one-line affirmances or dispensed with oral argument on the same scale as did the Fifth

Circuit.
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various steps of processing in the Ninth Circuit Court of Appeals.
Three distinct stages can be identified.

- The first stage begins when the notice of appeal is filed in the dis-
trict court. The appeal will be docketed and the record filed; in due
course the parties will file their briefs.?> If all goes well during this first
stage, only the litigants and the Clerk’s Office will even be aware that
the case is in the appellate court. Judicial or staff involvement comes
about in only two circumstances: one or more parties may want to di-
verge from the schedule or procedures otherwise required by the stat-
utes and rules, or a party may seek interim relief—a change in the
status quo pending resolution of the appeal. In either event, the need
for judicial consideration is ordinarily signaled by the filing of a mo-
tion. Here we encounter the first of the important functions of the cen-
tral staff. Before a 1notion is considered by the judges, it is reviewed by
a staff attorney, who drafts a proposed order (sometimes alternative
orders) and prepares a memorandum explaining the nature of the ap-
plication and recommending a disposition. The first stage ends with
the completion of briefing, or more accurately the filing of the appel-
lee’s brief.

The second stage begins when the case is sent to the central staff
for inventory. Inventory bears a superficial similarity to the “screen-
ing” processes used in some other appellate courts.*® The court law
clerks examine the records and briefs, refer cases with obvious jurisdic-
tional defects to the motions attorneys, and prepare inventory cards.
These cards contain information that will assist the court in the further
processing of the cases. Inventory data are also stored in a computer
for sorting and retrieval, notably in the preparation of the court’s argu-
ment calendars. Of particular importance is the case’s weight~—a nu-
merical estimate of the relative difficulty of the case from the judges’
standpoint. The weights are used to equalize the workloads assigned to
the various panels sitting in any given month.

35. The timing of these events, and the procedures to be followed, are established by the
nationally binding Federal Rules of Appellate Procedure and by local rules.

36. For instance, in the Sixth Circuit, the central legal staff screens every case on the court’s
docket in order to identify those that are appropriate for summary disposition. When a case
appears to fit the criteria (e.g., the questions presented are found to be “insubstantial”), the briefs
and records are forwarded to a “summary disposition panel,” along with a staff memorandum.
These panels meet at the seat of the court between oral argument sessions to diseuss the staff
recommendations and prepare any dispositions. In cases that do not appear appropriate for sum-
mary disposition, the staff does no inore than to prepare a subject-matter deseription and make a
recommendation as to the amount of time needed for oral argument. The cases are then set for
argumnent before a regular panel. Hehman, Judical Administration in the United States Court of
Appeals for the Sixth Circuit: Organization and Procedures to Address the Volume Crisis, 10 U,
ToL. L. Rev. 645, 655-56 (1979). For a description of the Fifth Circuit’s practice, see note 112
infra. See generally Haworth, supra note 32.
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Once a case has been inventoried, it is ready for calendaring.
Criminal cases are ordinarily placed on the first calendar to be made up
after mventory. However, because of the court’s heavy backlog, civil
cases may wait as long as eighteen months before they are calendared.
Calendaring in the Ninth Circuit is a comnplex three-stage process, han-
dled by three offices within the court. First, the circuit executive deter-
mines the number of panels that will sit in each of the cities where
hearings have been scheduled for the particular month.>’ Following
detailed guidelines from the court, he assigns judges to three-judge
panels and designates the panels for particular days on the calendars.
Next, the staff attorneys’ office, drawing upon the computerized file of
fully briefed cases, compiles as many “clusters” of cases as there are
panels designated for sittimgs. Finally, the Clerk’s Office matches clus-
ters to panels and sends the proposed calendar to the members of the
court so that they can check for conflicts of mterest.

Completion of the calendaring process inaugurates the final stage
in the history of a case. Upon being calendared, the case ceases to be a
part of the court’s undifferentiated backlog and becomes the responsi-
bility of the three judges to whom it has been assigned. The familiar
events of the appellate process follow in due course. Oral argument is
heard (except in the minority of cases that are submitted on the briefs),
the judges confer, and one judge is assigned to prepare an opimion.
The opinion is circulated among the other judges on the panel; upon
their approval, the disposition is filed and the case closed, subject only
to the granting of a petition for rehearing.

The role of the central staff in the processing of calendared cases is
a varied one. Even before the case clusters have been assigned to
panels, the court law clerks will have begun the preparation of bench
memoranda i a selection of the cases to be heard on the particular
calendar. Usually the law clerks work on the cases at the lower end of
the spectrum of complexity. After argument, the judge to whom the
case has been assigned may ask the court law clerk who prepared the
bench memorandum to draft a disposition in accordance with the
panel’s vote. Judges with heavy backlogs of opinion assiguments may
also request staff assistance in the preparation of opinions in cases that
the court law clerks have not previously handled. Finally, the judges
may request the assignment of a court law clerk to their chambers for a
period of one to two months. This “lend-lease” program is particularly
helpful when a judge has a large backlog of submitted cases, but is not
limited to such situations.

In short, the principal functions of the court law clerks mvolve the

37. The court holds sittings every month im San Francisco and Los Angeles, at least four
times a year in Portland and Seattle, and once a year m Anchorage and Honolulu.
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processing of motions, the inventory and calendaring processes, the
preparation of bench memoranda in cases scheduled for argument, and
assistance in the drafting of proposed dispositions. I shall discuss each
of these functions in turn, but it will be useful first to examine the struc-
ture of the staff and its policies on hiring and tenure.

111
STRUCTURE: MULTIPLE-SPECIALTY DIVISIONS

Less than a year after I came to the court, the central staff ex-
panded from twenty attorneys to thirty. It was clear to me that an or-
ganization of this size required a well-defined structure, both to
facilitate effective supervision and to permit a certain amount of spe-
cialization. The solution was to divide the staff (except for the super-
vising staff attorney and a counsel for special projects) into five
groups—two motions units and three multiple-specialty divisions. The
criminal and civil motions units each consisted of two attorneys who
did motions work exclusively.?® The other twenty-four attorneys were
each assigned to one of the three multiple-specialty divisions.

The divisional structure was designed to take advantage of the effi-
ciencies that result from a modest degree of specialization, while still
providing a varied workload for the law clerks. Speeialization can fos-
ter efficiency in a number of ways. An attorney who, by reason of his
prior work, has beconie familiar with developments in an area of the
law will not have to spend time acquiring the general baekground
knowledge that is necessary to write intelligently about a particular
question. Moreover, by taking advantage of his experience, the law
clerk can place the particular issues in the full context of the jurispru-
dence developed by the Supreme Court and his own court under the
relevant statutory and decisional law. Without this “feel” for the sub-
ject matter, a law clerk will not sense which issues are difficult and
which are routine, will not be able to make the most effective use of
specialized rcsearch tools, and will not be able to find the analogies or
shiortcuts that mnay simplify or illumine the particular question.

Familiarity with the underlying law is particularly valuable i the
inventory process. The time spent on any one case must be severely
limited, yet the law clerk is expected to prepare a useful summary of
the case and to estimate its difficulty for the judges. Clearly, the more
cases tlie law clerk has handled in the particular area of law, the more

38. I now regard the existence of separate units for motions work as an historical survival
rather than the product of a genuine need for compartmentalization. If I were starting afresh, I
would have two or three motions specialists, but their work would be integrated into that of the
divisions. See pp. 956-57 infra.
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effectively and efficiently he will be able to perform the inventory func-
tion. .
Experience is also helpful in the preparation of bench memoranda,
especially in the high-volume areas of law that have constituted a large
proportion of the staff’s work. A good example is immigration law. To
the novice, the varied statutory procedures and the overlapping criteria
for eligibility are nearly incomprehensible; but after a law clerk has
worked on ten or twelve immigration cases, each of the different stat-
utes and lines of decisions takes on an identity of its own.

At the same time, specialization has its dangers. When a staff at-
torney has mastered the intricacies of immigration law or the procedu-
ral prerequisites to a Title VII suit, it is all too easy for a judge to rely
on the attorney’s conclusions rather than working his way to an in-
dependent judgment. Even if the judges are conscientious, the question
of appearance remains; if there is reason to think that the staff knows
more than the judges about particular areas of law, the bar and lower-
court judges may fear that the appellate court will give undue defer-
ence to staff recommendations.*

The greatest dangers of specialization, however, are internal. Spe-
cialization can easily dull a law clerk’s response to new cases within his
area of expertise. If a case appears, on an initial reading, to fit into a
familiar pattern, the law clerk may look no further and thus fail to
discover that the case mvolves a significant variation on the familiar
theme, or that a cham of precedents contans gaps that he never had
occasion to notice. Finally, the court’s ability to recrnit highly qualified
individuals from the best law schools would be severely hampered if
the job did not include work in a wide variety of subject-matter areas.
Indeed, it is generally recognized that one of the values of a clerkship is
the breadth of the experience gained.

To obtain at least some of the benefits of specialization, while min-
imizing its costs, I established the three multiple-specialty divisions
within the office. The system—derived from a proposal by Professors
Carrington, Meador, and Rosenberg**—worked as follows. The broad
areas of federal law were allocated among the three divisions so as to
give each division approximately the same number of cases for inven-
tory and for the preparation of memoranda. Each division was as-

39. The risk—actual or perceived—is particularly great when a high proportion of the appel-
late judges have only recently taken their seats on the court, a situation that will obtain in the
Ninth Circuit for at least the next few years.

40. P. CARRINGTON, D. MEADOR & M. ROSENBERG, supra note 16, at 174-84. See also
Carrington, supra note 6, at 587-96. The proposal envisaged nultiple-specialty divisions within
the court itself. Such an arrangement would raise a nunber of serious problems, see HrRUSKA
COMMISSION REPORT, supra note 4, at 60; H. FRIENDLY, supra note 9, at 46 n.155, but these are
irrelevant in the staff context,
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signed a variety of issues, including some generally regarded as
particularly interesting and some that would be particularly attractive
from a career standpoint. Thus, Division I had the tax cases; Division
II, business regulation; and Division III, labor. Some issues were not
allocated, to provide greater flexibility. (These were issues that did not
arise very often; thus the benefits from specialization would have been
minimal anyway.)

An important feature of the system was the decision to allocate
issues of criminal law and procedure among the three divisions rather
than to concentrate them in one. There were several reasons for this
approach. First, I was convinced that we would have great difficulty in
hiring qualified people who would be interested in working full time on
criminal cases. Second, a large proportion of the criminal appeals are
repetitive and unchallenging—an unsatisfactory diet for anyone.*! Fi-
nally, criminal law embraces a wide variety of issues; famikiarity with
search and seizure law will be of little help in interpreting the statutes
prohibiting the possession of firearms by a felon. Thus, we could get
almost all of the benefits of specialization, while avoiding most of its
hazards, through concentration of the various sub-issues within the
broad realm of criminal law.4?

Each division was headed by an experienced attorney whose prin-
cipal function was to supervise the work of the law clerks in his divi-
sion. Through consultation and review the division chiefs helped to
assure that no issues or relevant authorities were overlooked or miscon-
ceived, and that the issues were approached in the most straightforward
and economical fashion. They also kept careful track of what the law
clerks m their divisions were doing. For example, if the “day sheet”
revealed that one law clerk had not turned anything in for several days,
the division chief would attempt to discover why. Most of the time,
however, informal conversations were sufficient to keep the division
chiefs abreast of current projects and their status.*®

41. See generally First Phase Hearings, supra note 6, at 134-36 (remarks of Judge Hufstedler,
Judge Robb, Judge Leventhal, and Professor Rosenberg).

42. Specifically, Division I took cases involving the fourth amendment, self-incrimination,
and the right to counscl. Issues involving crimes and defenses, along with constitutional issues not
handled by Division I, went to Division II. Division III was given the non-constitutional issues of
criminal procedure.

Cases with issues crossing divisional lines were usually assigned in accordance with what
seemed to be the principal issue. Sometimes the assignment was made in such a way as to cqual-
ize workloads. In any event, divisional lines were not absolute; no one lost any sleep if a case was
handled by an attorney in a different division from the one in whose bailiwiek it lay.

43. The experience of the Ninth Circuit suggests that division leaders need not be career
employces, and in my view they should not be. When the court is hiring well-qualified recent
graduates, a year’s apprenticeship in a division provides inore than adequate grounding for supe-
rior petformance of the tasks of coordination and review. In each year’s crop of law clerks, we
were rapidly able to identify several who had obvious potential for leadership, and indecd it was
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After a few months, I had no doubt that the divisional system was
a success. This was particularly evident in the inventory process. Each
division had a brief weekly meeting to discuss the proper weighting of
new cases and to note recent developments in the principal areas of law
handled by the division. It was remarkable how quickly the law clerks
developed a familiarity with the precedents and statutory patterns in-
volved im high-volume areas of the law. The divisions were small
enough that all of the law clerks usually knew what the others were
working on; thus everyone was able to draw on the experience of all.
Finally, the division chiefs soon became one-person clearinghouses:
when one attorney had an unfamiliar or potentially time-consuming
legal problem, the division chief could often direct him to a colleague
who had worked on a similar question and could advise him on re-
search shortcuts.

The full potential of the divisional system had yet to be exploited
by the time I left the court. For instance, one judge suggested that the
law clerks m each division could monitor the panel opinions issued m
their areas of special responsibility and call the court’s attention to any
actual or apparent inconsistencies. Indeed, as the judge pointed out,
the staff might even be asked to review the opimions before they were
filed. This would give the judges a chance to iron out differences or
clarify language while the cases remamed within the bosom of the
court, thus avoiding embarrassment or confusion. I doubt, however,
that the court should adopt this approach. Dispositions would be
delayed, and in the vast majority of cases there would be no need to
make any changes. Moreover, if the staff can alert the judges to the
pendency of cases with similar issues at the time of calendaring, the
different panels will be able to commnunicate with one another prior to
the completion of their opinions. The differences may be resolved
before either panel has taken a public stand; at worst, the court can go
en banc to decide the issue.*

Shortly after my departure, the court adopted a more promising
proposal—that the divisions be directed to scrutinize the unpublished
dispositions i their areas of special responsibility and suggest the pub-
lication of opinions that appear to break new ground or otherwise pro-

sometimes difficult to select from among two or three promising candidates. Beyond this, all of
the dangers of careerism in court legal staffs are multiplied wlien the career employees are work-
ing in supervisory positions. It is far preferable for the new court law clerks to be guided and
assisted by colleagues wlio Iiave some experience, but who still retain the indepeudence and fresh-
ness of outlook of shiort-term employees only a year or two out of law school. See generally
Oakley & Thompson, Law Clerks in Judges’ Eyes: Tradition and Innovation in the Use of Legal
Staff by American Judges, 67 CALIF. L. REv. 1286 (1979); note 48 infra.

44. For further discussion, see Wasby, Jnconsistency in the United States Courts of Appeals:
Dimensions and Mechanisms for Resolution, 32 VAND. L. REv. 1343, 1368-69 (1979).
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vide useful precedents for the deeision of other cases. While this matter
is fraught with sensitivity, I think the idea is a good one. Much of the
concern aroused by non-publcation rules would be allayed if the bar
and the pubhc had greater confidence that dispositions without a pub-
lished opinion were limited to cases truly lacking in precedential
value.*> The installation of a watchdog within the court will not satisfy
everyone, but the staff can, at the least, alert the judges to cases that
appear not to meet the criteria for non-publication. Indeed, the court
law clerks are in an ideal position to assist the court in this way. Be-
cause most of the cases disposed of without pubhished opinions will be
the “insubstantial” appeals in which the staff has prepared bench mem-
oranda, the court law clerks will be able to evaluate the significance of
cryptic dispositions that will have no meaning for anyone not familiar
with the case. Even if no one on the staff has worked on a case, the
court law clerks, unlike an outside observer, can easily obtain the briefs
and records from the Clerk’s Office. At the same time, because the
court law clerks do not have a career commitment to the court, they can
address the judges with an independence and a degree of candor that
might otherwise be difficult to find within the mstitution.

v
HIRING AND TENURE POLICIES

A perennial question in organizing a central staff is whether to hire
recent law school graduates for one or two years, or to develop a staff of
career attorneys who would usually come to the court after several
years in practice.*® When I took over as director of the Ninth Circuit’s
staff there was a mix of career attorneys and recent law graduates. A
few months’ experience reinforced my a priori view that the court was
better off hiring recent graduates, except possibly for motions work.
The policy that emerged was that all court law clerks, except those do-
ing administrative or supervisory work, would be hired for one year,
with the option of a second year for individuals who had done excellent
work and wanted to stay.

In practice, we ended up encouraging most of the law clerks to stay
for two years rather than one, and were quite successful m doing so.
The result was a systemn under which the court replaced only about half
of the law clerks each year (excluding those permanently assigned to

45. See Reynolds & Richman, Z#ke Non-Precedential Precedent—Limited Publication and No-
Citation Rules in the United States Courts of Appeals, 78 CoLuM. L. REv. 1167 (1978); HrRuskA
CoMMIsSION REPORT, supra note 4, at 52.

46. See, e.g., D. MEADOR, supra note 18, at 81-84; Lesinski & Stockmeyer, Prekearing Re-
search and Screening in the Michigan Court of Appeals: One Court’s Method for Increasing Judicial
Productivity, 26 VanD. L. Rev. 1211, 1221 (1973).
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the motions unit and those doing administrative work, whose tenure
usually was longer).

The reasons for the recent-graduate policy were the saine ones that
underlie the practice of almost all federal judges of hiring law clerks
fresh out of law schiool and keeping thein for one year or at most two.
To begin with, by making the position a short-term one we were able to
hire people who were far better qualified than those who would be will-
ing to come on a career basis. Less than a year after I took over, we
were hiring individuals whose credentials were as impressive as those
of many federal “elbow clerks.” Such people would hardly be inter-
ested i clerking as a career, but it is a very attractive job for one or two
years shortly after graduation.

Second, by bringing in new people we were able to maintain a
level of enthusiasm and diligence that would be difficult if not impossi-
ble to sustain m a career office, particularly with the relatively limited
opportunities for personal contact with the judges. Although the posi-
tion of court law clerk provides an excellent beginning to a legal career
for a recent law schiool graduate, it hias obvious limitations in the longer
terin. As a result, a permanent law clerk will tend to lose interest, caus-
ing a slip in the quality or quantity of his work. Or, he will take routine
cases and, by focusing on latent or implied issues, attempt to turn them
into major controversies. For a one- or two-year period, however, the
cases will remain relatively novel (especially if the law clerk is rotated
among divisions), and the level of interest and productivity will remain
high.

Third, having a staff of recent graduates who stay for a year or two
leaves little room for concern about the development of a “hidden judi-
ciary.” The acceptability of the program among lawyers is strength-
ened when they know that the court law clerks, like the judges’ elbow
clerks, are young people fresh out of law school, rather than career
attorneys whose views may be given undue weight by the judges.

The arguments for the career approach, it seems to me, rest largely
on fantasies, at least wlhere the federal system is concerned. Perhaps
there are bright, able attorneys who would be content to be law clerks
for a period of years, but generally not at the salaries now available in
the federal courts.*’” Of course, there are certain inefficiencies m train-
ing new people each year, but these are minimized by the divisional
structure and an effective review process, whicl permit each new law
clerk to take advantage of the experience acquired by the other clerks
working on the same kinds of cases. Moreover, the advantages of expe-

47. With a few exceptions, court law clerks are limited to the JSP-12 salary level, now about
$25,000.
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rience can easily be overstated. Observation of the first group of law
clerks I hired left no doubt in my mind that well-qualified recent grad-
uates of the best law schools can do excellent work quite efficiently with
a minimum of start-up time. The reason is simple: here, as elsewhere
in the legal profession, there is no substitute for intelligence and first-
rate basic legal training.®

A"
MoTIONS

Motions practice is probably the least-known aspect of the work of
appellate courts. To a certain extent this obscurity is understandable; it
is hard to work up much excitement about requests for additional time
in which to file briefs, or for the consolidation of two cases arising out
of related district court proceedings. Motions practice, however, ex-
tends over a much broader terrain than these examples might suggest.
For example, the losing litigant may seek a stay of the trial court’s
judgment; if the stay is not granted, the controversy may be moot by
the time the court of appeals hears the case. Or, a party may request
interlocutory review of an order that is otherwise unappealable; again,
if relief is not forthcoming, there may be no way of redressing the in-
jury on appeal from the final judgment.

48. Views similar to the author’s are expressed in Oakley & Thompson, supra note 43.

The considerations discussed in the text also bear upon the selection and tenure of the staff
director. As far as I know, the Ninth Circuit was breaking new ground when, rather than turning
to a career-minded administrator, it hired a law professor who would serve for a limited period of
time. Whatever the accomnplishments of iny own regime, I think that the judges’ instincts were
sound. To begin with, the task of supervising and reviewing the work of recent law school gradu-
ates involves what is essentially a tutorial process. A good law professor, experienced in reviewing
legal work from a neutral rather than a partisan perspective, will be adept at guiding the law
clerks without imposing his own view of the cases or the law. Second, by reason of his contacts in
the academic world, his experience in evaluating law school records, and (it is to be hoped) his
easy rapport with students, a law professor will have a head start in recruiting and hiring new law
clerks—perhaps the most important single function of the staff director. Third, a scholar inter-
ested in the workings of appellate courts can help the judges to develop and evaluate innovative
procedures for managing their caseload. As staff’ director he will have a unique perspective: he is
a member of the court “family,” deeply involved in the details of everyday operation, yet he can
also view the court’s procedures through the eyes of a knowledgeable outsider. Fourth, with an
independent stature in the legal profession and an acadenric position to which he can return, the
director can advise the court with greater independence than can be expected of an attorney whose
career is tied to the judicial system. Finally, when the staff director is a law professor serving for a
relatively short period of time, the court minimizes the danger that the staff will develop into an
independent empire within the court. Because his career interests He elsewhere, the director will
have little inclination to aggrandize his powers; because his tenure will be short, he could not
impose his own substantive views even if he wanted to. By the same token, the bar and the lower
courts are likely to have less concern about the growth of a “hidden judiciary” if the staff is led by
a visitor from the academic world rather than a career bureaucrat. There are, of course, some
inefficiencies in having a staff director who serves for a relatively short period of time, but these
are easily overstated, and in any event are outweighed by the advantages of this approach.
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Because the court does not assign cases to particular judges until
they are placed on the argument calendar, a procedure had to be devel-
oped for handling requests for procedural or interim relief in cases not
yet calendared. The Ninth Circuit’s approach—similar to that fol-
lowed in other circuits—is to designate rotating inotions panels and to
assign to the central staff virtually all of the delegable work involved in
the processing of motions.*® Because civil and criminal cases differ
greatly in the motions they engender, separate units were established
within the central staff to handle each. During my tenure at the court,
each unit had two full-time attorneys who were assisted on an ad hoc
basis by other staff members to the extent necessary to avoid backlogs.

A.  Motions Procedures

Whaen a motion is filed with the court, it is placed on one of three
tracks, depending on the nature of the relief sought. Some motions are
disposed of by the motions attorneys without judicial action; sonie are
heard by a single judge; and some are heard by two judges.

Under Local Rule 22, certain unopposed procedural motions niay
be decided by the Clerk of the Court or by a designated niotions attor-
ney. During the second half of 1979 the niotions attorneys disposed of
about fifty niatters per month without judicial action. Orders entered
by the motions attorneys are subject to reconsideration by a judge if
any objections are filed, but objections are rare. Indeed, most of the
motions disposed of by the motions units without judicial consideration
are so routine that they could be handled in the Clerk’s Office without
the need for attorney involvement.

The second group of niotions encompasses those in which the re-
lief sought is procedural, but which appear too sensitive to be delegated
to the staff. For instance, a inotion to expedite oral argument requires a
careful balancing of the exigencies of the particular case against the
delay to older cases if the motion is granted. Similarly, permitting a
party to file an oversized brief imposes an added burden on three
judges. Procedural motions of this kind are heard by a single judge. A
single judge also considers objections to orders entered by the Clerk or
a designated niotions attorney.

Once a week, each of the motions units compiles a simgle-judge
calendar. The motions attorneys prepare explanatory miemoranda and
proposed orders for each of the motions on the calendar. Civil motions
are heard and determined by the lead judge of the motions panel sitting
in the particular week. Criminal motions are forwarded to a specially

49. Once a case is calendared, all further motions are the responsibility of the panel desig-
nated to hear the case, and the Clerk’s Office forwards all motions papers directly to those judges.
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appointed criminal motions judge who provides continuity in the mnoni-
toring and expediting of criminal appeals. There is a real question,
however, whether monitoring should be a judicial function at all, and
in mid-1979 the court was moving toward a policy of delegating much
of the responsibility to the staff.

Motions that may be dispositive, or that otherwise involve niore
than procedure, are heard and determined by at least two judges.®
Once a week, each 1notions unit prepares a two-judge calendar. For
each case on the calendar, the lead judge and the second judge receive
copies of the motion, any opposing docuinents, the relevant parts of the
record, a mcmorandum prepared by the staff, and a proposed order. In
a close case, the motions attorneys will prepare alternative orders, e.g.,
one granting and one denying the relief sought.

As already suggested, the two-judge motions often involve ques-
tions that, as a practical matter, may resolve the controversy between
the parties. For instance, if the motions panel denies a request to en-
join tlie construction of a highway segment, the road probably will be
completed by thie time thc case is heard in its regular course. Or, if the
motions panel refuses to issue a writ of mandanius, eg., to halt the
disclosure of income tax returns sought through discovery, the harm
will be done and thiere will be nothing left to litigate on an appeal fromn
the final judgment.

Quite a few two-judge motions have as their declared purpose the
final disposition of the case on the merits. These include niotions for
summary affirmance, summary reversal, dismissal, or enforcement of
an administrative agency order. Summary disposition by a motions
panel makes sense where the issues presented have been authoritatively
resolved by an intervening decision of the Supreme Court or the Ninth
Circuit, or where the court lacks appellate jurisdiction over the case.
When the prevailing party in the court below believes that circum-
stances such as these exist, a motion for summary disposition is in or-
der. In practice, however, motions are not limited to clear-cut
situations; htigants also file motions to terminate appeals that they ar-
gue are without merit on their facts.?!

50. Motions to reconsider single-judge orders are also treated as two-judge motions. See
Fep. R. Arp. P. 27(c). If a single-judge motion and a two-judge motion are both pending m a
single case, the matter will be treated as a two-judge matter, and the panel considering the sub-
stantive motion will also dispose of the procedural requests. This approach avoids duplication of
effort and the possibility of inconsistent orders.

51. For example, the Immigration and Naturalization Service frequently invokes motions
procedures in cases where aliens are secking to reverse orders of deportation. The rate of frivolous
appeals in deportation cases is very high, but the effect of this practice is that the cases are decided
on the merits by a two-judge motions panel rather than a three-judge calendar panel. This result
is not necessarily to be condemned, but it might be desirable to regularize the practice by court
rule, as the Seventh and Tenth Circuits have done. 7TH CIR. R. 15; 10TH CIr. R. 8. Legislation
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In rare instances a case will be placed on the motions calendar
even though no party has requested any kind of ruling. This occurs
when a court law clerk, in the course of inventorying a case or writing a
bench memorandum, discovers a jurisdictional problem that appears to
require the dismissal of the appeal. If the division chief and a motions
attorney agree that jurisdiction is probably lacking, the law clerk will
prepare a “suggestion for dismissal” that is treated as a two-judge mo-
tion and forwarded to a motions panel.

Most of what I have said thus far relates primarily to civil motions.
The grist of the criminal motions unit is quite different. A large pro-
portion of its work involves applications by indigent defendants seek-
ing financial assistance for the prosecution of their appeals, or by
habeas corpus plaintiffs requesting the “certificate of probable cause”
that is required if their appeal is to be heard at all. Although some of
the cases are easily disposed of on procedural grounds, others require
extensive research into the record and the relevant authorities to deter-
mine whether the appeal reaches a threshold level of probable merit.
Thus, a motion can require as much work as a bench memorandum.>?

B. Personnel

Motions work is often thought of as a staff function that is particu-
larly suitable for career attorneys. While there is some substance to this
view, the argument can be easily overstated. To begin with, I am not
convinced that the law applicable to substantive motions is so arcane or
specialized that only attorneys with experience can handle these mat-
ters efficiently. Admittedly, the published authorities on such questions
as the availability of mandamus or the propriety of a stay pending ap-
peal fall far short of providing a complete education for the law clerk
attempting to write intelligently about a particular case. But the same
may be said about the law on the “substantial evidence” rule as applied
in judicial review of administrative action. In both instances the law
clerk’s job is to set out the relevant facts and authorities, leaving it to
the judges to determine which side of the line the case falls on. With
some guidance, a recent graduate skilled in legal research can perform
one task almost as well as the other.

Yet even if one concedes that experience is of particular value in
the handling of many substantive motions, the use of career attorneys is

passed by the Senate in September 1979 would eliminate mnch of the distinction by reqniring
three-judge panels for all cases, including motions matters. S. 1477, 96th Cong,, 1st Sess., § 112
(1979); 125 ConG. REc. S12132 (daily ed. Sept. 7, 1979); see S. Rep. No. 304, 96th Cong,, 2d Sess.
2 (1979).

52. See generally Zeigler & Hermann, The Invisible Litigant: An Inside View of Pro Se Ac-
tions in the Federal Courts, 41 N.Y.U. L. Rev. 157, 219-51 (1972).
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not without its costs—in particular, the danger of undue reliance on
staff work. This danger is far greater in 1notions matters than in calen-
dared cases. In the Ninth Circuit, decisions in calendared cases are
usually accompanied by an opinion or memorandum; the parties will
have had a chance to inake their arguments orally; and the judges will
have had an in-person conference. In contrast, motions are usually
granted or denied with no explanation whatever; oral argument is ex-
trewnely rare; and if the judges confer at all it will be by teleplione. In
short, the safeguards against staff overreaching that are at work m al-
niost all calendared cases, however insubstantial, are almost nonexis-
tent when 1notions are involved. To be sure, many of the judges assign
their own law clerks to take a second look at motions matters that raise
doubts in their minds. In the general run of cases, lowever, the staff
nieniorandum is the principal resource available to the judges on the
motions panel, and a plausible recommendation by the motions attor-
ney is likely to be given very heavy weight.

I would not suggest that motions should receive the same treat-
ment as calendared cases; the time that would be needed is simply not
available. But there are ways of minimizimg the likelihood that the mo-
tions staff will start inaking law on its own. For instance, at least some
of the substantive niotions can be handled by court law clerks rather
than by career attorneys. Not only would the judges give more careful
scrutiny to the recommendations in the particular cases, but the prac-
tice would be likely to have a spillover effect on all motions work, be-
cause the career attorneys would have to explain unwritten practices
and unquestioned assuinptions to their junior colleagues. Consistent
with this view, a large nuimber of the motions to affirm and petitions for
mandamus that came before the court during the last few months of my
tenure were assigned to court law clerks. The quality of the work was
high, and both the career motions attorneys and the court law clerks
benefited fromn the opportunity to work together.

If T were starting afresh in organizing a staff, however, I would not
establish separate units for motions work. I would hiave two or three
career attorneys who would specialize in motions matters, but each
would be assigned to one of the inultiple-specialty divisions. The ca-
reer attorneys would handle somne substantive matters as well as proce-
dural applications that for somne reason were deemed too sensitive to be
processed wholly by Clerk’s Office personnel. They would also provide
guidance to the court law clerks and perhaps review some of the sub-
stantive matters handled by them. But by integrating the motions at-
torneys into a structure dominated by non-career personnel, the court
would avoid the danger that the inotions units would become m-
dependent bureaucracies, promoting values and goals not necessarily
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shared—or in any event articulated—by the judges. At the same time,
the court would retain the undoubted benefits of expertise and consis-
tency that can result froin the use of career attorneys.

VI
INVENTORY, CALENDARING, AND RELATED FUNCTIONS

A. The Inventory Process Generally

When I first came to the court, I was disconcerted by references to
the “inventory” process. The word conjured up the image of a retailer
monitoring the accumulation and flow of goods in a warehouse—an
image that seemed at odds with traditional notions of justice. Yet a
court, like a inerchant, cannot function effectively without knowing in
some detail the magnitude and character of the business to be done. In
short, the court must inanage its caseload, and in the Ninth Circuit, the
inventory system is an important part of the caseload management pro-
gram.

As noted earlier, inventory is similar to the “screening” processes
used in some other appellate courts.®® The differences, however, are
nore important than the similarities. In contrast to most screening pro-
cedures, inventory does not result (immediately, at least) in differential
tracking of different kinds of cases. At the same time, the system yields
considerably more information useful to the court at all stages of the
appellate process.

Each Wednesday the staff receives the briefs, relevant portions of
the record, and the docket sheet for the cases that have become fully
briefed in the preceding week. The number of cases per week varies
between twenty and fifty; the average is about thirty. The cases are
initially screened by the inventory coordimator, who rejects those that
have incomplete files and allocates the others among the three divi-
sions. The division chiefs then assign two or three cases to each law
clerk for work-ups.

The law clerk’s first task is to scrutinize the record to uncover any
problems of appellate jurisdiction. Unless jurisdiction is clearly absent,
the law clerk will review the briefs in sufficient depth to prepare an
inventory card containing essential information about the nature of the
appeal. Taking thirty to forty-five minutes per case, the law clerk will
classify the issues in accordance with the staff’s numerical outline of
federal law issues, make a variety of coded entries identifying other
important aspects of the case, write a very brief summary (50-200
words) of the facts and issues, and suggest a weighr—a numerical esti-
mate of the relative amount of judicial time and attention the case will

53. See note 36 supra.
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require. The weights are used to equalize the workloads assigned to the
various panels sitting in any given month.

‘When the law clerks have finished their work, each division holds
a short neeting at which each case is briefly discussed. Questionable
weighting decisions are debated and, where appropriate, changed. The
inventory cards are then typed in final form, and the coded data en-
tered into the computer.

To fully describe the inventory system and related procedures
would require a lengthy article. In the following sections I shall do no
more than touch on some of the high points.

B. The Issue Classification System

The principal purpose of the issue classification system is to pro-
vide a ineans for identifying cases presenting similar or related issues.
The ability to identify such cases helps the court to inanage its caseload
in a number of ways.

First, and most important, when two (or more) cases raisimg simi-
lar issues are ready for calendaring at the same time, the cases can be
assigned to a single panel in order to avoid duplication of research ef-
forts and to minimize the danger of inconsistent results. If the cases are
not ready for calendaring at tlie same time, tlie court can advance the
later-filed case so that both can be heard and disposed of together.
Even if the court prefers not to advance the later case, or if the appeals
must be heard in different cities, the judges on eacli panel will be made
aware of the other case so that they can coordimate thieir deliberations.
Of course, the panels may not be able to reach agreement, but if they
differ, they will do so on the basis of full information rather than igno-
rance of the alternative approacli.

Second, awareness of related cases can aid the judges by providing
a broader factual perspective for the decision of legal issues, especially
those raised by new legislation. For instance, wlen cases mvolving the
procedural prerequisites to a suit under the Age Discrimination in Em-
ployment Act first began to make their way through the appellate
courts, judges would have benefited from being able to consider the
various possible approaches as they miglt be applied to a spectrum of
concrete factual situations. In a circuit as large as the Ninth, this kind
of inquiry might liave been possible if there liad been a staff with the
capacity to identify the various pending cases and bring them to the
attention of the different panels.

Third, the court may find it desirable, on occasion, to address clus-
ters of related legal issues in a comprehensive series of decisions, thus
providing greater guidance to the bar and the district courts. The
Supreme Court has followed this procedure from time to time, as it did
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in the 1976 Term with Title V1I issues® and in 1977 with double jeop-
ardy.’® But given the vast scope of federal law today, the Supreme
Court must pick and choose very carefully among areas of possible
concentration. The result is that, as a practical matter, the court of ap-
peals is the court of last resort on all but a handful of issues. Compre-
hensive rather than ad hoc adjudication may well be appropriate, at
least where the cases are in the backlog awaiting decision.

Finally, because the system is designed to identify secondary as
well as principal issues, the court will be able to isolate recurring but
low-visibility procedural problems that may call for a full-dress opin-
ion or other action. For instance, a trial judge might persistently mis-
understand the criteria for granting summary judgment or for
dismissing a prisoner civil rights suit. The number of such cases that
make their way to the court of appeals will be small, and i the ordi-
nary course it is highly unlikely that any single judge or panel would
ever see more than one or two. With a computerized file of procedural
issues the court could identify such sore spots and clarify the law to the
extent necessary.

Given these purposes, the goal of the classification system is not to
identify cases that arise out of a particular field of activity (e.g., educa-
tion or railroading), or even those that fall within the same area of legal
specialization (e.g., nedia or environmental law). Rather, the goal is to
identify cases that are similar in ways that are relevant to the issues
being adjudicated. From this standpoint, two cases are similar if both
involve an issue that is governed by a distinct line of authority. The
line of authority may be a particular statutory or constitutional provi-
sion, a group of precedents, or some combination of the two. Thus, if
there is a possibility of conflict between the decisions in two cases, the
reason imust be that the cases raise one or more issues that are governed
by a line of authority common to both cases. Much the same can be
said of the situation where the legal research for two cases would in-
volve a great deal of overlap. In other words, the mquiry focuses, in
the first instance, on the legal issues rather than the factual context of
the case. Factual contexts are relevant only when the particular factual
setting is one that has engendered its own line of statutory or decisional
law.

To implement the systein, the legal issues that arise in Ninth Cir-
cuit cases were sorted into eleven broad areas. Some of the areas, such
as “federal regulation of trade and commerce,” had a conceptual basis.

54. See Hellman, The Supreme Court and Statutory Law: The Plenary Docket in the 1970,
40 U. PrtT. L. REV. 1, 18-19 (1978).

55. See Hellman, 7he Supreme Court and Civil Rights: The Plenary Docket in the 1970's, 58
ORE. L. Rev. 3, 10-11 (1979).
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Others, such as “high-volume areas of federal law,” were merely con-
venient rubrics that enabled us to take advantage of the simplicity of a
decimal classification system. Each of the broad areas was tlien subdi-
vided according to more particularized legal issues and narrower lines
of authority, ultimately to the fourth level of specificity.’® Fourth-level
codes were very specific indeed; they covered such discrete areas as the
military-service exception to the Federal Tort Claims Act, economic
hardship as a ground for suspension of deportation, and thie scope of
the coconspirator exception to the hearsay rule.’

Designing and implementing the system turned out to be far more
difficult than I had anticipated. Cases at the court of appeals level do
not conie in neat packages like most of the cases that receive plenary
consideration in the Supreme Court;*® the issues are more numerous
and less well-defined. In particular, criminal defendants and employ-
ers challenging unfair labor practice findings by the NLRB often attack
a particular ruling on several grounds. If the inventory card were to
reflect every possible cltaracterization of every issue, the system would
soon become so unwieldly as to make retrieval of similar cases impossi-
case will not be found when it would be helpful. The staff is contmuing
to refine the codes and to reexamine the cases, so as to strike a sound
balance.*®

56. E.g., within the area of constitutional law (1000-1999), freedom of speeeh was a second-
level category (1100-1199). It was further broken down according to the various lines of prece-
dent: Obscenity (1110-1119), commercial speech (1120-1129), libel (1130-1139), etc. Within these
third-level categories the issues were further broken down to reflect narrower rccurring issues. For
example, within the “obscenity” category, there were fourth-level issues of “application of Mifler
standards” (1111) and “seizure of obscene materials” (1118). In addition, some specific, narrow
lines of precedent were given fourth-level categories and subsumed under third-level rubrics that
were designed more for convenience than for analytical precision. For instance, the third-level
category “freedom of expression in special environments” did not, itself, reflect a single line of
authority; rather, it was a catch-all for the lines of authority dealing with the flrst amendment
rights of teachers, students, military personnel, etc.

57. Admittedly, the proper classification of a case is not always obvious. Suppose, for exam-

.ple, that plaintiffs in a private antitrust action have brought suit under the Freedom of Informa-
tion Act to obtain documents prepared by the Federal Trade Comunission in the course of an
inquiry into alleged anticompetitive practices of the defendants. If tlic appeal turus on whether
the materials are protected from disclosure by the FOIA cxemption for investigatory files, the case
would be classified as one involving the FOIA, not as an antitrust case, since the relevant prece-
dents are those construing the EOIA exemption. Nevertheless, to provide maximum assistance to
the court, the staff might also note a secondary antitrust issue, even though the decision in the case
will not turn on any points of antitrust law.

58. See Hellman, 7he Business of the Supreme Court Under the Judiciary Act of 1925; The
Plenary Docket in the 1970, 91 Harv. L. Rev. 1709, 1738-39 & passim (1978).

59. In many areas the number of cases was small enough that we found no need to go be-
yond the third, or even the second, level of specificity. For instance, in more than a ycar under the
system we inventoried only 12 cases involving questions of copyright law. Scanning all of the
cards was easy enough that the delineation of subcategories would hiave been a waste of time.
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C. Other Code Applications

The coding systein as a whole was designed to serve three pur-
poses. First, I hoped that it would enable a judge or law clerk, with a
minimum of mdoctrination, to ascertain essential inforination about
the nature of a case by reading a simgle line of a computer printout.
Second, through computer sorting and retrieval, the court would be
able to identify cases appropriate for particular procedures. Finally,
the court would be able to isolate recurring problems in judicial admm-
istration at both the trial and the appellate level.

The use of printouts to gain a quick “fix” on a case never became
common practice during my tenure at the court, in part because the
printouts were not generally available. Even if they had been, how-
ever, it was probably unrealistic to expect that judges or law clerks
would readily turn to them. Happily, advancing technology will proba-
bly eliminate the need for anyone to use the printouts alone. By link-
ing the word processing system to the computer, the staff can make
available the full inventory cards, including the verbal summaries. In
effect, tlie court will have a subject-matter index of pending cases. An
mdex of this kind has proved very useful in the Michigan Court of
Appeals, and I have no doubt that it would be welcomed by any appel-
late court with a large caseload, especially if the judges do not live and
work i a single city.

We had greater success in using the inventory system to identify
cases appropriate for particular procedures. Late m 1978, one judge
decided to experiment with preargument settlement conferences. The
experience of other courts suggested that settlement efforts are most
likely to succeed when the parties are arguing over money alone.® We
therefore looked to the computer field specifying the “nature of relief
sought or granted” in the trial court. This enabled us to isolate cases
involving only money damages or requests for attorneys’ fees, and
those cases were the first chosen for the settlement conference project.
At this writing it is not clear whether the experiment disposed of
enough cases to justify the expenditure of judicial time; however, withi-
out the mventory systein, such potentially effective techniques would
not even have been tried.

In the long run, thie system can be used in nuch more sophisti-
cated ways, especially if post-disposition data are added to the inven-
tory file. For instance, the case-weigliting process could be refined by
isolating those kinds of cases in which staff weighting judgments differ
substantially from those of the court. In a more ambitious vein, the

60. See, eg., Binbaum & Ellman, Pre-drgument Settlement Process in an Intermediate Ap-
pellate Court: The Second Department Experience, 43 BROOKLYN L. Rev. 31, 36 (1976).
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staff could look for patterns in the kinds of cases in which the judges
determine that oral argument is unnecessary; the resulting data would
then enable the staff to select appeals for an accelerated track with little
likelihood that many such cases would have to be reclassified for regu-
lar processing.

The prospect of using the inventory systemn to identify recurring
problems of judicial administration in the lower courts raises some del-
icate questions. For instance, once post-disposition data are added to
the file, it would be possible to discover whether particular trial judges
are being reversed with great frequency for granting summary judg-
ments or otherwise terminating lawsuits. Patterns such as these, how-
ever, may result from any numnber of circumstances, and it is doubtful
that the appellate court would wish to take action on the basis of quan-
titative data alone.

D. The Case Weighting System

Appellate cases differ greatly in their degree of difficulty and in the
amount of time and effort they will require of the judges. If cases were
placed on calendars at random, some panels would be overburdened,
while others would need only a few days to write opinions disposing of
a month’s worth of cases. Over a period of time the individual judges’
caseloads would probably attain a rough equivalence, but the short-
terin imbalance would have unfortunate consequences. Because calen-
dars 1nust be made up many weeks in advance, a succession of light
calendars would create a loss in decisional capacity that could not be
easily recaptured. A succession of overweighted calendars would be
harmful in a different way. When a judge must put soine cases on the
“pack burner” for a while, the total ainount of time consuined by the
cases is likely to be greater, since the judge must review his previous
work each time he returns to a case. Moreover, delay tends to breed
more delay, as new high-priority matters come along and displace the
earlier assignments. Finally, the more time that elapses between oral
arguinent and the preparation of the disposition, thc lcss value the ar-
gument is likely to have.

A second consequence of overweighted calendars is perhaps more
dangerous, although less visible. Out of an understandable concern to
avoid delay, the judges may give some of the cases substantially less
attention than they deserve, and less attention than they would get if
they were included on a inore balanced calendar. Cases meriting ex-
tended consideration and a published opinion 1nay be disposed of in a
brief unpublished inemoranduin, and cases deserving at least a state-
ment of reasons 1nay receive little mnore than a judgment order. In con-
trast, a relatively even flow of work, without the aggravated pressures
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that result from overloaded monthly calendars, will enable the judges
to give each case an appropriate degree of attention consistent with the
court’s overall workload.

To avoid these problems, the court adopted the weighting system
referred to earlier. The premise of the system is that for each day’s
sitting, a panel of three judges can reasonably be assigned three “sohd”
cases—cases calling for extensive consideration and research and re-
sulting in a full-dress published opinion. Each judge would then have
one such opinion to write. The weight of 5 was arbitrarily chosen for
the “solid” case, and cases of greater or lesser difficulty were given cor-
respondingly higher and lower weights. Thus, a case is weighted 1
when it involves a straightforward apphlication of settled principles to a
siniple set of facts, and the result seems obvious. At the other extreme,
the weight of 10 is reserved for the “blockbusters”—cases involving
complex facts and multiple issues, such as some environmental or anti-
trust appeals.®’ When calendars are made up, each panel is assigned a
group, or “cluster,” of cases having, m total, the numerical weight es-
tablished by the court as appropriate for a single panel. At this writimg,
each panel hears 16 points’ worth of cases—the equivalent of three
solid appeals and one “throwaway.”

On the whole, the judges found the weighting system to be a sub-
stantial improvement over random calendaring. However, it some-
times seemed to the staff that the judges expected scientific precision in
the process, and were disappointed when cases were isweighted, par-
ticularly when the result was to produce unduly heavy calendars. Dur-
ing my tenure at the court we were constantly working to refine the
systein and improve the accuracy of our judgments. Probably the most
useful change was the review of weighting decisions at division 1neet-
ings. This procedure helped to foster uniformity, especially since the
inventory coordinator took part in all of the meetings. Perhaps most
iniportant, weighting decisions became collective judgments that took
advantage of the fund of knowledge and experience acquired by all of
the law clerks in the division.

This process worked exactly as I hoped it would. Again and again
a case would involve a legal issue or factual situation familiar to one of
the law clerks by reason of a case that he had recently worked on. The
law clerk was then able to point to specific circumstances that made the
case more or less difficult than might otherwise have been supposed.

61. We found no need to use all of the numbers between 1 and 10. Instead, to keep the
system simple, we limited the weights to 1, 3, 5, 7, and 10. For instance, a straightforward one-
issue case that appeared to require a short published opinion would be weighted 3. A 7-point case
would have one or more features making it more difficult or time-consuming than the “soid” 5-
point case, e.g., a large record as well as two or three substantial legal issues.
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The composite of the mdividual contributions thus permitted weighting
decisions to be much 1nore solidly grounded than would have been pos-
sible if any one person or small group of persons were doing the
work.5?

vii
PREPARATION OF BENCH MEMORANDA

When we turn from 1notions 1natters and inventory to the realin of
calendared cases, we move from an area where staff participation is
generally accepted into one where it is far more controversial. Two
kinds of staff participation can be identified: the preparation of bench
memoranda and the draftmg of opmions. Predictably, the latter
arouses greatest opposition, but even the former does not go unques-
tioned.

As the name suggests, a bench memoranduin is a docuinent pre-
pared—initially, at least—for study by the judges before they go on the
bench to hear oral argument. Although practice varies from one court
to another, most bench memoranda follow pretty much the same out-
line: a statement of the relevant facts and procedural history, an analy-
sis of the issues, and a recommended result.®?

A.  Purposes of Bench Memoranda

The first question about bench memoranda is why the judges need
them in the first place. After all, are not the parties, in the briefs, sup-
posed to draw the court’s attention to the relevant facts and authorities?
And can’t the judges do the rest of the work themselves?

Bench memoranda can help the judges in several ways. To begin
with, unless the court is current with its docket, the briefs will often be
old and out of date. In an era of rapidly developing law, the judges

62. From time to time, judges would suggest that all cases should be weighted by one indi-
vidual, or at most by two or three experienced attorneys. The difficulty with this suggestion is that
weighting is only one part of the inventory process. Having one person do all of the inventory
work would be a poor use of the skills of an experienced and able attorney. Nor would a compe-
tent person want such a job for very long. Inventorying two or three cases a week is a pleasant
break from memorandum writing; with a larger number, the work rapidly grows tedious. In any
event, the system described in the text assures that weighting decisions benefit from the experience
of senior persoumel without requiring them to do all of the spadework.

Judges also asked about the amount of attorney time consumed by divisional meetings. 1f the
only purpose of the meetings was to reach a consensus about case weights, the time spent might be
excessive. However, the meetings also provided a valuable opportunity for the law clerks to be-
come familiar with recent developments in their areas of specialization and to discuss questions
raised by newly filed appeals, cases pending in the Supreme Court, recent decisions of the Ninth
Circuit, and unpublished opinions. The exchange of information during these meetings easily
justified the time spent.

63. The inclusion of a recommended result is somewhat controversial. See text accompany-
ing notes 68-69 infra.
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should not have to take Shepard’s in hand in order to ascertain the
bearing of recent cases or legislation on the authorities cited by the
parties. Nor would a simple list of intervening decisions serve the pur-
pose; the judges will want to know thie precise relationships between the
new authorities and those cited in the briefs, so that they can proceed in
an efficient maimer in doing their own researcl. A bench memoran-
dumn can update the briefs, and can do so most usefully by providing
the new material in its full context—an integrated treatinent rather
than a pocket part, so to speak.

The bench memorandum can also save the judges time by provid-
ing a complete, comnprehensive account of the relevant facts and giving
citations to thie record for eacli point. A statement of facts prepared by
one of the parties will usually concentrate on those portions of the rec-
ord 1ost supportive of the position asserted. The judges inay be able
to obtain a complete picture by collating the two accounts, but it is
more efficient if a law clerk does the spadework of examining the rec-
ord, setting the facts in order, and providing citations so that the judge
can look at the docuinents or testimony himself.

Finally, the bench mnemorandum can assist the judges by provid-
ing an analysis of the facts and authorities from a neutral perspective.
If the analysis survives the judges’ scrutiny, it will save time, but even if
it falls victim to the judges’ greater experience or their different reading
of thie facts or the law, it can still provide a useful starting point.

Those who are generally skeptical about staff assistance fear that
bench memoranda will tend to usurp the functions of counsel. The sad
fact is that the briefs of the parties too often provide little lielp to the
court. The attorneys may cite cases fromn other circuits, or even fromn
state courts, when there is authority within the circuit that is directly on
point. The “Argumnent” section of the brief inay consist of a string of
quotations with little or no attempt to apply the cited authorities to the
case at bar. Cases or statements of law mnay be cited out of context or
with no appreciation of the broader principles underlying the particular
holdings. Surely the premises of the adversary systemn do not require a
court to Himit the scope of its inquiry simply because one or both law-
yers did not probe deeply enough into the facts or the precedents.*
And if this is so, little significance attaches to whether thie spadework is
done by staff or by the judges themselves, as long as the judges engage
in an independent study of the relevant materials.

The last point is, of course, the crucial one. In the Ninth Circuit,
at least, I saw no evidence that the judges took staff memoranda on

64. See T. MARVELL, APPELLATE COURTS AND LAWYERS: INFORMATION GATHERING IN
THE ADVERSARY SYSTEM 131-32 (1978).
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faith; on the contrary, even in the cases in which the court relied most
heavily upon the staff, the judges routinely read the precedents or the
portions of the record that were crucial to the decision. For mstance, in
one appeal the panel asked the court law clerk who had prepared the
bench memorandum to draft the disposition. The law clerk did so, and
the panel adopted most of what he had written—but only after the
authoring judge had added an extended section treating the facts in
more detail.

Finally, the bench memorandum will seldom furnish the last word
for the panel. The court hears oral argument in most cases, and does so
after the completion of the bench memorandum, so that any sugges-
tions made by the court law clerk can be tested i the crucible of the
adversary process.

B. Advantages of Staff Memoranda

Bench inemoranda can be prepared by the judges’ own law clerks,
and often are. Why then should the court law clerks be called upon to
perform this function? One reason is that the elbow clerks do not have
time to write memoranda in all of the cases to be lieard by their judges.
In a single month on calendar, a judge will hear twenty cases or more.
If his law clerks were to prepare bench memoranda i all of them, they
would have little time for anything else. Even if the time were avail-
able, however, assigning at least part of the responsibility to the staff
can add significantly to the overall efficiency of the court, especially if
the staff works on the cases at the lower end of the spectrum of com-
plexity. There are four reasons for this conclusion.

First, having bench memoranda prepared by court law clerks
avoids the duplication of effort involved when memoranda are pre-
pared separately by the law clerks of each of the judges on the panel.
At the same time, there is not the danger of loss of neutrality that re-
sults when all of the participating judges use a single memorandum
prepared by one judge’s elbow clerk. A law clerk who has been work-
ing for a particular judge is likely, even unconsciously, to direct a mem-
oranduin toward the interests of that judge. The effect may be to
decrease the utility of the memorandum for the otlier members of the
panel.5® A court law clerk, on the other hand, does not have such loyal-
ties, and will be better able to write from a neutral perspective.

Second, the court law clerks can usually complete their memo-
randa and have thein in the judges’ hands mucl1 sooner than the elbow

65. Cf. R. Aldisert, Outline of Remarks at Seminar for Senior Staff Attorneys 17 (Dec. 12,
1977): “The elbow law clerk . . . is attuned to the philosophy of his judge. . . . [A]lthough he is
intellectually independent, he is in fact working for a judge who has articulated and evidences a
certain point of view.”
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clerks—several weeks before oral argument, rather than a few days. In
part, this is because the court law clerks can and do begin work even
before the cases have been assigned to particular panels; indeed, in our
office it was not uncommon to have bench inemoranda finished before
the panel had been named. Yet more is involved. Experience suggests
that the preparation of bench memoranda tends to rank rather low on
the hst of priorities within the judges’ chambers. Opinions must be
drafted; other judges’ opinions must be reviewed; petitions for rehear-
ing must be examined. Work on bench memoranda for upcoming
cases is likely to be squeezed in between other activities, and the
finished documents will often be available to the judges only a few days
before the oral argument. For the court law clerks, on the other hand,
preparation of bench memoranda is a high-priority activity, and the
division chiefs oversee the work to assure that most meinoranda are put
in the judges’ hands at least four weeks before the oral argument.
Early preparation of bench memoranda has two advantages. Be-
cause the law clerks begin their work before the case clusters are sent to
the Clerk’s Office, the staff can identify misweighted cases and correct
the weights before the calendars are prepared. More important, the
staff can suggest specific questions to be asked of counsel in time for the
lawyers to give the matters full attention before facing the judges on the
bench. This approach is especially desirable when cases present the
possibility of mootness, or where intervening legislation, court deci-
sions, or other events may have changed the posture of the legal issues.
Such a procedure is not only useful to the court; it also enables the
lawyers to know what particular points are troubling the judges and
thus permits them to improve the quality of their presentations.5
Third, court law clerks of equal ability can often produce better
bench memoranda than elbow clerks. In part, this is because the prep-
aration of bench memoranda occupies a lower position in the elbow
clerks’ Hst of priorities than it does with court clerks: when there are
opinions to be written for the Federal Reporter, it is hardly surprising
that bench memoranda are often hastily composed and sometimes turn
out to be rambling or incomplete. For the court law clerk, on the other
hand, work on bench mmemoranda provides the principal opportunity to
display his legal skills; thus, he will strive to do the best job he can.
The more important reason, however, is that staff memoranda are re-
viewed by senior staff members before they are sent to the judges.
Through this process the law clerk writing the mewmorandum has an
opportunity to test his work against questioning from persons who are
not familiar with the particular case, but who have a good background

66. See First Phase Hearings, supra note 6, at 723 (remarks of Stanley E. Long, Esq., of the
Washington bar); ¢/ /. at 726 (remarks of Judge Wright).
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in the general area of law involved. Review helps to assure that the
arguments of the parties are fully dealt with; that all relevant lines of
authority are considered; and that the facts, issues, and authorities are
presented in a compact, well-organized format that will be of maxi-
mum value to the judges on the panel. All this can be done, moreover,
with a relatively small expenditure of resources. We found that with 60
to 100 cases being reviewed each month, the total time devoted to the
process was equivalent to the services of one full-time attorney. This is
a remarkably small price to pay for the improvement in quality result-
ing from review.%’

Finally, the modest degree of specialization made possible by the
divisional system permits the court to gain efficiencies of scale. As al-
ready noted, a court law clerk who, by reason of his prior work, is fa-
miliar with developments in a general area of law has no need to
engage in research simply to acquire the basic grounding in the subject
that is necessary to write intelligently about a particular question. Even
if the individual attorney does not have the necessary background, it is
likely that one of his colleagues in the division will be able to help him.
By taking advantage of the collective experience of his colleagues, the
court law clerk can prepare a better memorandum, in less time, than an
elbow clerk working m a judge’s chambers. Perhaps more important,
he can place the particular issues in the full context of the jurispru-
dence developed under the relevant statutory and decisional law.

During my tenure at the court I saw numerous examples of this
phenomenon. For instance, a panel once requested a bench memoran-
dum in a case arising under the Occupational Safety and Health Act. I
assigned the case to a law clerk who had previously worked on an ap-
peal involving a different clause of the same section of the Act. The
law clerk was able to plunge immediately into the particular issues be-
cause she was familiar with the structure of the legislation and the lead-
ing circuit precedents interpreting it. Such efficiency would not have
been possible outside the staff operation; the number of OSHA cases
filed in a year is so small that no elbow clerk is likely to encounter more
than one during his tenure with the court, but it is large enough that the
central staff will probably handle several.

One final point deserves attention. Judge Ruggero Aldisert,
among others, has expressed concern that staff attorneys will become
“super advocate[s], conveying [their] influence not to one judge in the
privacy of chambers—but to the entire judicial body that will ulti-
mately make the decision.” In his view, “maximum objectivity” in
bench memoranda “is hard to come by,” and there is serious question

67. For further discussion, see pp. 973-76 infra.
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whether staff memoranda should include a recommendation as to the
case’s disposition.®® These concerns are legitimate, but the experience
of the Ninth Circuit suggests that they can be overcomne with relative
ease. To begin with, I think that lttle is accomplished by telling the
court law clerk not to conclude with a recommended disposition. Any-
one who analyzes a legal problemn in any depth is likely to reach at least
a tentative conclusion as to how it should be resolved. The judges
reading the bench memorandum should know the law clerk’s view so
that they can take it into account in evaluating his analysis and the
route by which he reaches his conclusion.®® Moreover, the need to
reach a conclusion forces a clerk to organize and chaimel his thinking
in a way that will be helpful to the judge for whom the document is
prepared.

With respect to the analysis contained in the memoranda, we used
several procedures to “maxim[ize] objectivity.” A staff handbook pro-
vided detailed instructions as to the contents of a inemorandum. The
reviewers took particular care to assure that memoranda gave adequate
treatment to the arguments of the litigant to whom the recommended
disposition would be adverse. And regular hiring of new law clerks—
and new reviewers—helped to guard against the development of any
“party line.”

C. Selection of Cases for Staff Memoranda

In 1974, when the court sought the creation of additional staff po-
sitions, the judges expressed the hope that the staff would be able to
prepare bench memoranda for all calendared cases. By 1979, however,
it was apparent that even a staff of thirty could not provide 120 bench
memoranda a month and still perform all of its other responsibilities.”
The court, therefore, had to decide which kinds of cases would receive
staff memoranda.

Some judges thought that the staff should work on the most diffi-
cult and complex cases, and certainly there is something to be said for
this view. If, as I have suggested, court law clerks can produce better

68. R. Aldisert, supra note 65, at 16-17.

69. Curiously enough, the more common problem im our office was not the zealous advocate,
but law clerks who could not bring themselves to make a recommendation one way or the other.
We would not have pressed them but for the fact that most of the judges preferred that the memo-
randum take a stand.

70. During the first half of 1979, the number of cases heard each month averaged about 120.
With the addition of ten new judges, the number of panels sitting each month was expected to
increase from 25 to 45. This means that the court would be hearing as many as 225 cases each
month. However, these figures are predicated on the assumption that the court would continue to
make very extensive use of “borrowed” judges—Ze., district judges and retired judges from other
circuits. This practice is far from ideal. See note 30 supra.
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memoranda than the elbow clerks, it would seem to make sense to have
them work on the cases requiring the greatest amount of judicial effort.
By the same token, the big cases will benefit most from preargument
work that permits the court to address questions to counsel well before
argument. Moreover, in a court where opinion assignments are made
by the presiding judge, preparation of bench memoranda by the staff
gives that judge the greatest leeway in making the assignments. In con-
trast, when one judge’s clerk prepares a memorandum for all members
of the panel, there will be a strong temptation to assign the case to that
judge. Fimally, if the court law clerks devote most of their time to the
preparation of bench memoranda, their work will be more mteresting,
and morale correspondingly higher, if the cases they work on are the
toughest on the calendar.

Initially I found these arguments persuasive, but in the end I was
convinced, as was a majority of the court, that the staff could best serve
the court by concentrating on the cases at the lower end of the spectrum
of difficulty. This conclusion rested both on the drawbacks of staff in-
volvement in the higher-weighted cases and on the unique advantages
of staff concentration on the relatively simple cases.

Staff preparation of bench immemoranda in complex cases can be
mefficient in two ways. First, the judges are not likely to ask the court
law clerk to draft the opinion; thus, an elbow clerk will have to learn
the case from the ground up, duplicating work that has already been
done by someone else. Second, the higher-weighted cases tend, by defi-
mition, to be cases with many decision points—multiple contingent is-
sues, multiple ways of characterizing issues, or alternate approaches to
decision. A court law clerk, working without guidance from any of the
meinbers of the panel, either will spend a great deal of time on matters
that the panel will not pursue, or will write a memorandum covering
the issues in such a superficial way as to be of minimal value even as a
“roadinap” to the case. An elbow clerk, in contrast, will be able to
consult at least one member of the panel directly, and may be able to
get a “feel” for which issues or lines of reasoning the panel is likely to
pursue.’!

These objections, standing alone, might not justify denying to the
court law clerks the opportunity to work on the higher-weighted cases.
Far more persuasive are the considerations supporting central staff
preparation of bench memoranda in the lower-weighted cases.

To begin with, large numbers of the lower-weighted cases arise in

71. See Aldisert, Duties of Law Clerks, 26 VaND. L. Rev. 1251 (1973). However, some
judges prefer that their law clerks not consult them at the bench memorandum stage. In that
situation, there is no advantage to having the memorandum prepared in one of the judges’ cham-
bers rather than by the staff.
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high-volume areas of the law—in the Ninth Circuit, cases involving
searches and seizures, sentencing and parole procedures, review of de-
cisions of the National Labor Relations Board, and immigration ap-
peals. As already noted, the court law clerks rapidly acquire a
familiarity with the principal authorities in these areas. Alone or with
the help of others in their divisions, they can prepare bench memo-
randa much more efficiently than an elbow clerk for whom each case
may present a new issue or a new area of the law.

Second, in a lower-weighted case, the nature and extent of the del-
egable work will be defined with relative precision from the outset.
Certain portions of the record will have to be scrutinized; certain au-
thorities will have to be examined, and their bearing on the case at bar
analyzed. These are tasks that must be performed in the course of writ-
ing a bench memorandum prior to judicial consideration; they are tasks
that will provide the underpinning for the ultimate disposition. It is
efficient to have the work done once, and done well, at the outset, so
that when the judges turn to the case they will have everything they
need in front of themn. The court law clerks can perform this function
very efficiently: they can work on the cases with a minimuin of distrac-
tion from other tasks; the memorandum will be prepared in accordance
with established, uniform guidelines; and the scope and accuracy of the
discussion will be reviewed by a more experienced attorney. In short,
the cases at the lower end of the spectrum of complexity, with their
predictable contours, are well suited to the structured processes of a
central staff.

Finally, and most important, staff work on the simpler cases pro-
vides an offsetting safeguard for the very limited amount of time that
the judges can spend on these appeals if they are to fully discharge their
responsibilities in the more difficult cases. The judges must be able to
deal with the simple cases rathier suminarily, yet with somne confidence
that there is no more to the case than meets the eye. Very often the
briefs provide only minimal help in analyzing the issues presented by
an appeal.”? A relatively thorough staff memorandum can bridge the
gap. The court law clerk will scrutinize the record to the extent neces-
sary, will pursue the lines of authority suggested by the parties, and will
analyze arguments that have been presented in an inadequate or con-
fused manner in the briefs. With this assistance the judge and his el-
bow clerks can make efficient use of the limited time that they will
spend on most of these cases, and can have a high level of confidence
that an appeal is as straightforward as it appears to be.

From time to time, some judges took the position that they had no

72. This problem is most acute in pro se cases, but also exists in many appeals handled by
attorneys.
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need for staff memoranda in the simple cases because they could look
at the briefs and m twenty or thirty minutes determine what the cases
were about and how they ought to be decided.” In my view, however,
the very fact that the judges think that twenty or thirty minutes will
suffice to take the measure of a case provides the strongest justification
for the staff memorandum. Adinittedly, in a large proportion of the
cases the law clerk will not discover anything in the record or the au-
thorities that suggests a different conclusion from the one the judge has
reached on the basis of his experience and ituitions. Occasionally,
however, a case that looks simple and unremnarkable on the surface will
turn out to have a twist that requires inore extensive judicial attention.
The proofs as to a crucial fact may be missing or ambiguous. Lan-
guage in an earlier case that at first appeared controlling may turn out
to have been dictuin. Precedents that initially seeined to point in a sin-
gle direction may, upon closer examination, reveal gaps or incipient
conflicts. Even when discoveries such as these do not change the result,
they may prompt the judges to write an extended opimon or to issue a
cautionary dictum for the district courts.

Although federal appellate judges are now authorized to hire three
elbow clerks, I would still argue that the lower-weighted cases are best
handled by the staff. This conclusion rests not only on the advantages
of staff memoranda discussed above, but also on the belief that the ad-
ditional elbow-clerk tinie is best devoted to more thorough work on the
“big” cases. In particular, it is important that the elbow clerks give
careful scrutiny to the opinions of other panel members and draw their
judges’ attention to dicta or other stateinents that inay cause trouble in
the future. The non-writing judges caimot be expected to edit opinions
as though they were on a law review, but the imperative of collegiality
does require, at the least, that all participating judges approve all as-
pects of an opinion that inay be legitimately relied on by the bar and
lower courts as declaring the law.”® In this endeavor the elbow clerk
can play an important role.

In an ideal world, the offsetting safeguard furnished by a high-
quality staff memorandum 1night be superfluous, but in the real world
of heavy caseloads and limited judge power, such inemoranda provide
the best assurance that all appeals, whether pathbreaking or routine,
will receive the consideration they deserve.

73. ¢f. R. Aldisert, supra note 65, at 14: “[O]n the average easy case, I can read the briefs
and dictate a bench memorandum in about a half hour.”

74. See generally Johnson, The Supreme Court of California, 1975-1976 Term—Foreword:
The Accidental Decision and How it Happens, 65 CALIF. L. Rev. 231, 238-39 & passim (1977).
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D. The Review Process

When I took over as supervising staff attorney, I had no precon-
ceptions about review, although I did assuine that one of the reasons
the court turned to the academic world for a staff director was to have
someone who would work with and assist the young attorneys just out
of law school in improving the quality of their legal work. Today, on
the basis of my experience, I amn convinced that review for substance,
form, and clarity by an experienced attorney is an essential ingredient
of a first-rate central staff program.

The Nimth Circuit’s procedure for review evolved gradualily and
without planning. Most memnoranda were reviewed by two attorneys,
one of whoin was usually the chief of the division to which the writer
was assigned. The two reviewers would study the memorandum inde-
pendently, then confer with one another, after which the principal re-
viewer would discuss the case with the writer. Sometimes, when the
suggestions were only verbal, the conference was omitted. At the other
extreme, when a case presented inajor problems, both reviewers might
discuss them with the writer in the hope of finding an approach that
would present the judges with the full panoply of options without mak-
ing the treatment unbearably long and convoluted. Once the initial
review was completed, the reviewers often did not see the memnoran-
dum again except to proofread it. Of course, if extensive changes were
called for im the mitial review, at least one reviewer would go over the
revised version to inake sure that it conformed to the understanding
reached during the discussion.

The two reviewers had somewhat different functions. The princi-
pal reviewer was expected to study the briefs, though not necessarily in
depth; he might also check one or two of the principal authorities relied
upon by the writer or by the parties. The secondary reviewer did not
ordinarily go beyond the “four corners” of the nemorandum. The sys-
tem thus provided a twofold check on the writer’s analysis: the princi-
pal reviewer would inake sure that the writer had adequately covered
the points raised by the briefs, while the secondary reviewer would be
able to detect omissions or inarticulate inajor premises that rendered
the analysis incomplete or otherwise faulty. Dual review had the addi-
tional advantage of furnishing a safeguard against the development of
a “party line”: whatever preconceptions one reviewer might have
would be counterbalanced by the other. In addition, because the sec-
ondary reviewer was ordinarily the chief of another division, he could
provide information about pending or recently decided cases on issues
that lay within his bailiwick. The marginal cost of dual review was
very small; the secondary reviewer seldomn spent more than half an
hour, or an hour at wnost, on a case.
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With respect to the substance of review, it is easier to explain what
we avoided than to describe what we did. Review was not directed
toward achieving stylistic perfection or linguistic refineinent; we were
concerned about style only to the extent that it impeded undcrstanding.
Nor, at the other extreme, did the reviewers attempt to impose their
own views of the substantive issues on the authors of the meinoranda.
Fromn the very beginning, and without discussion, it was understood
that the memorandum was the writer’s: The reviewer was not to ap-
proach the case de novo, but rather was to scrutinize the writer’s analy-
sis and to suggest alternatives only if there were defects in the
document’s treatment of the case. In short, the reviewers did not at-
tempt to change the author’s views, but rather to ake sure that he had
considered them fully and articulated themn well.

One other aspect of the system deserves mention. As time went
on, the court law clerks tended, more and more, to consult their divi-
sion chiefs in advance of writing rather than waiting for review of the
finished draft. This kind of consultation was particularly valuable
when the law clerk discovered a threshold question that might make it
unnecessary to reach other, more difficult issues. The division chief,
who was 1nore familiar with the court’s different ways of dealing with
such situations, was often able to suggest an approach that would avoid
unnecessary work while still providing the panel with all the inforina-
tion that it needed at the preargument stage. Even in the ordinary case,
early consultation often helped the law clerk to find staff memoranda
or published authorities that permitted shortcuts i the rcsearch or
analysis. And where a case presented unexpected difficulties, consulta-
tion usually inade the post-drafting review less time-consuining and
more efficient.

With this general background, I turn to the specific purposes
served by the review process as it developed in the Ninth Circuit. The
principal purpose, of course, was to improve the quality of the individ-
ual mmemoranda. Review lielped to assure that no issues or relevant
authorities were overlooked, and that the memoranda fully stated the
operative facts, the questions presented, and the applicable law. One
might think that the briefs would provide adequate guidance as to the
scope of the mquiry, but, as I have already noted, the parties’ subinis-
sions were often inadequate or out of date. An experienced attorney
could help the law clerk to steer a middle course between, on the one
hand, slavish adherence to the parties’ characterizations and, on the
other, overly imaginative recreations of the issues presented. More-
over, because the reviewers were quite familiar with nany recurring
legal problems, they were often able to draw the writer’s attention to
authorities that would not be uncovered through conventional research
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tools. Finally, by insisting that the writer articulate the major premises
underlying his analysis, the reviewers helped to assure that no impor-
tant aspects of the case were inadvertently concealed from the judges,
and that the parties’ contentions were analyzed with the appropriate
degree of thoroughness.”

Review also helped to assure that the substance of the cases was
presented to the judges in a compact and useful form. The law clerks
enjoyed writing, and often wrote at greater length than they should
have. A short deadline did not necessarily mnean that a memorandum
would be short; rather, the writing attorney might simply be denied the
time in which to obtain a perspective that would permit tightening a
memorandum. The review process provided this perspective, and thus
helped to cut down on the amount of naterial that the judges had to
read.”

Another ingredient of a high-quality staff inemoranduin is neutral-
ity. A judge soon gets to know his elbow clerk, and can read the mnem-
oranda he writes in light of thiat knowledge. In contrast, the judge will
usually have no way of taking into account the idiosyncrasies or predi-
lections of a court law clerk. Of course, law clerks would not deliber-
ately “slant” a memorandum; what is involved liere is the law clerk’s
general approach to recurring legal issues or, more commonly, the nar-
rowing of perspective that results when an attorney reaclies a conclu-
sion too early in his work on a case. Review enabled the law clerks to
become aware of any such distortions and to correct themn.

Review played a major role in tlie developinent of the law clerks’
legal skills during the year or two that they worked for the court. Al-
though the reviewers concentrated on substance, form, and clarity
within individual memoranda, they would also draw the autliors’ atten-
tion to recurring problems in their writing that would make it more
difficult for the judges to follow thieir arguinents. Moreover, analytical
or organizational suggestions made by a reviewer for one ineinoran-
dum often proved valuable in later inonths when the writing attorney
confronted a similar problemn in another case. Time spent on review
thus constituted a capital investment that enabled the staff to increase

75. In a lower-weighted case the analysis would be quite thorough; in a higher-weighted
case, the issues would be discussed in more summary fashion.

76. E.g.,alaw clerk might devote lengthy analysis to a point that, while not irrelevant, could
be disposed of in a much simpler fashion. Having taken the arduous route, the law clerk might
want the judges to travel it with him, even though, on the basis of their familiarity with the area of
law, they would much prefer the shortcut. The reviewer could help the writer to recast the mate-
rial in a way that would call the judges’ attention to the mnore roundabout route without requiring
thein to travel its full length. Or, the most appropriate sequence of ideas or organization of issues
might be difficult to find if the writer has only a few days in which to work. A second, experienced
attorney counld often suggest a reorganization that would bring the issues into sharper perspec-
tive—usually in a more compact forin.
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its productivity as the year progressed.””

The review process also proved to be a useful tool from the stand-
point of personnel management, in that it made the best use of the best
people on the staff. A bright and experienced law clerk who did noth-
ing but write memoranda and work on inventory might be able to pre-
pare four to six meinoranda a month. Much of his time would be spent
in routine research that could be done equally well by any competent
law clerk. As a result, only a few judges would be able to take advan-
tage of the special qualities that he could bring to bear on a legal prob-
lemn. In contrast, when the experienced law clerk spent his time
reviewing memoranda prepared by his junior colleagues, his work ben-
efited a much larger nuinber of judges. The collaborative effort -
volved in review thus made the most efficient use of all of the stafi’s
intellectual resources.”®

Finally, review helped the court to preserve judicial control over
the staff attorney program. It is a familiar phenomenon that when ev-
eryone is responsible, no one is responsible. In the ordinary course, no
single judge would see a sufficient number of memoranda by a particu-
lar court law clerk to formn a valid judgment about the law clerk’s abil-
ity, dedication, or integrity. The reviewers, however, had the necessary
information, and a supervising judge, working with a staff director who
himself or through the reviewers read all staff work, could with rela-
tively little effort make any necessary judgments about the quality of
the work being produced.

E.  Circulation of Bench Memoranda to the Parties

To sonie observers, the development of central staffs poses a threat
not only to the imtegrity of the judicial function, but also to the role of
counsel and ulthnately to the adversary system itself. In particular,
there is concern that the staff bench memorandum will tend to displace
the briefs and arguments submitted on behalf of the parties and thus
“reduce or eliminate the participation of counsel in the appellate proc-

77. Review contributed to the efficiency of the office even in the early weeks of the court
year. A recent law school graduate who, alone, would struggle at length over a tough case could
work with the reviewer to cut through procedural or conceptual thickets and thus arrive at a
finished product in much less time than would otherwise be required. As a result, the five or six
memoranda that the reviewer might have produced in a month would often be offset by increased
production from the attorneys being reviewed.

78. By the same token, the review system helped us to retain our best law clerks for longer
than they would otherwise have stayed. After a year of writing bench memoranda (even with
occasional stints at lend-lease or opinion writing), a bright attorney with a good law school back-
ground will probably have benefited all he can from the staff program; alternative job opportuni-
ties will be too attractive to pass up. Putting our best people to work on review gave them a new
challenge and a new level of intellectual experience that made it far more likely that they would
stay with us for a second year or even a third.
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ess.”” 1 saw no evidence, however, that this was happening in the
Ninth Circuit. On the contrary, most judges made a point of not read-
ing bench memoranda until after they had read the briefs; and within
the staff, as I have said, the reviewers would check carefully to make
sure that a memorandum did not stray too far from the case as the
parties had presented it.3° Nevertheless, it may be worth some effort to
attempt to allay the concern. One way might be to supply the staff
bench memorandum (and draft opimion, if there is one) to counsel
before argument or decision. This approach has been proposed, and
cogently supported, by Justice Robert S. Thompson of the California
Court of Appeal.®! I agree that the procedure would increase the visi-
bility of the decisionmaking process, would provide a very effective
check on staff overreaching, and miglt assist the judges in zeroing in on
the points that are really crucial to the case. Yet the procedure would
also pose some problems—probleins not discussed by Justice Thomp-
son.??

To begin with, I think that Justice Thompson miscalculates the
probable nature of counsel’s responses. While some lawyers would
help the court to focus on the areas of real dispute, others would devote
their attention to attacking each pomt inade by the staff inemorandum.
I can foresee disputes over the scope of particular precedents, the cor-
rectness of particular findings by the lower court, or the aptness of par-
ticular language, even when these matters are not crucial to the
decision. As a result, the court would become 1nired in trivia rather
than concentrating on the heart of the case.

If this last objection were the only one, the procedure would cer-
tainly be worth trying on an experimental basis, but a more fundamen-
tal problemn remains: that of identifying the appropriate role for the
judges at the time the staff meinoranda are supplied to counsel. If the
staff product is circulated without any review by the judges, the power
of the staff will be greatly increased. The staff attorney will become the
equivalent of the district court magistrate;®* losing counsel will be
placed in the position of having to demonstrate to the judges that the

79. First Phase Hearings, supra note 6, at 1198 (statement of Phyllis Skloot Bamberger,
Esq.).

80. The point was also emphasized in the HANDBOOK FOR COURT LaW CLERKS: “Although
you are expected to do independent research, you should keep in mind that under the adversary
systen it is the parties who are responsible for deciding which issues are to be pursued and how
the case is to be approached. . . . You should make a point of going back to the briefs at inter-
vals during your work on a case to make sure that you have not departed too far from the case as
shaped by the parties.”

81. Thowmpson, supra note 9, at 516-19.

82. Justice Thompson does address “four principal areas of resistance” to the plan, /. at
518-19, and refutes them persuasively.

83. See 28 U.S.C. § 636(b)(1)(A) (1976) (certain pretrial matters may be heard and deter-
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staff has erred. Lawyers would hardly welcome this arrangement.
Moreover, the staff might rely on arguments or interpretations of prece-
dent that, while plausible, are not the ones the judges would have
found controlling. Counsel must then address those points, even
though the judges are quite indifferent to them. On the other hand, if
the judges review the staff product before it is submitted to counsel,
they would end up deciding many of the cases twice. On the first round
they would have to determine whether the staff memorandum or per
curiam was prima facie correct; then, if counsel responded, they would
have to decide whether anything in the response gave grounds for a
different result or reasoning. Unless the proportion of cases with re-
sponses is very low, or unless the judges routinely scrutinize petitions
for rehearing, the court is not likely to save much time.

VIII
DRAFTING OF PROPOSED DISPOSITIONS

In its report on the internal procedures of appellate courts, the
Commission on Revision of the Federal Court Appellate System
(Hruska Commission) stated unequivocally that “central staff attorneys
should not draft opimions.”® I was a member of the Commission’s
staff, helped to draft its report, and agreed with the conclusion just
quoted. Like the meinbers of the Commission itself, I was strongly in-
fluenced by an authoritative description of the internal operating pro-
cedures in the California Court of Appeal, First Appellate District.%?
In that court, the staff screens cases for summary disposition. When a
case is selected for the “fast track,” a staff attorney will draft a pro-
posed opinion for circulation to the three judges of the panel on a
round-robin basis.®¢ With rare exceptions the drafts are adopted. The
result, as one member of the court told the Commission, was that it was
quite possible that a case would be decided on the merits with none of
the judges reading the briefs, hearing argument, or taking part in a
conference.

Today, having seen a very different approach to the use of central

mined by a magistrate, subject to reconsideration by a judge if the resulting order is clearly erro-
neous or contrary to law).

84. Hruska CoMMissiON REPORT, supra note 4, at 54.

85. The procedures are described in D. MEADOR, swpra note 18, at 212,

86. That is, the papers are sent first to the presiding judge alone. If he approves the draft
opinion and agrees that oral argument is unnecessary, he will send the case to the second member
of the panel. If the second judge is also satisfied, he will pass the case on to the third. Thus, not
only will the judges not discuss the case in person, but they will not even have the briefs and
records in their possession at the same time, and the second and third members of the panel will
not see the staff-drafted opinion uatil it has already received the imprimatur of at least one judge.
See also Second Phase Hearings, supra note 6, at 876 (remarks of Chief Judge Brown) (description
of round-robin practice in Fifth Circuit); text accompanying notes 127-28 infra.
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staff, I see no reason for an absolute ban on staff drafting of opinions.
On the contrary, the judges of the Ninth Circuit developed at least
three procedures under which opinion drafting is both helpful and
proper: The lend-lease program, the use of court law clerks to draft
opinions in sprawling or otherwise time-consuming appeals, and the
assignment of opinions to court law clerks in cases where they have
prepared the bench memoranda.

A. The Lend-Lease Program

Under the lend-lease program, court law clerks were assigned to
work in individual judges’ chambers for periods of one nonth to six
weeks (and sometinies longer). The program proved particularly help-
ful when judges had accumulated large backlogs of opimon assign-
ments, as well as in situations m which an elbow clerk was ill or
otherwise underproductive. At other times, the sheer weight of seven
new opinion assignments each month would call for extra help. In any
of these circumstances, a judge—sometimes prodded by the chief
judge, who reviewed the backlog reports subinitted monthly by each
member of the court—inight request a lend-lease clerk. Occasionally
the judge named a particular law clerk whose work had pleased him,
but ordinarily I circulated a memorandum describing the assignment
and asking who was interested and available. From among those who
signed up I submitted two or three names; the judge made the final
selection.

For the court law clerks, lend-lease assignments were highly prized
and iuch sought after, for they provided an opportumity to work
closely with individual judges in the manner of an elbow clerk. The
program also provided imiportant benefits to the office as a whole. The
court law clerks becaine familiar with the judges’ methods of operation
and learned how staff work fit into the decisional process in the particu-
lar chambers. The experience gave them an insight mto the judges’
needs and the methods of presentation that best satisfied themn. This
knowledge was then reflected not only in the individual law clerks’ own
work, but also in the work of their colleagues, especially those m the
same division with whom they worked closely. For mstance, somne of
the court law clerks tended to write overlong bench memoranda. See-
ing the sketchier products prepared by the elbow clerks gave new ein-
phasis to the staff supervisors’ exhortations to brevity.

The lend-lease program also helped the court to maintaim supervi-
sion over the staff as a whole. The judges came to know particular law
clerks, and were able to make judgments about them and to cominumi-
cate their views to the staff director and to the chief judge. Perhaps
more important, the information the judges obtamed in the course of
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working with the court law clerks gave them a sense of what was going
on in the central staff office. The judges’ perceptions were sometimes
skewed by the views of the particular law clerks assigned to them, but
the questioning prompted by these misconceptions provided an oppor-
tunity for clarification. The process thus helped to assure that the staff
director did not stray too far from the policies that the court wanted
him to follow.

The Hruska Commission did not have the lend-lease program in
mind when it expressed its opposition to staff drafting of opinions, and
indeed it would be difficult to argue against the practice, at least if one
accepts the legitimacy of the role played by elbow clerks. The court
law clerk on a lend-lease assignment works in the judge’s chambers,
under the direct supervision of the judge. The judge will ordimarily
provide guidance during the drafting stage; he will then review the
finished product, not only for substance, but also for the manner of
expression. Often the process is a collaborative effort, with the judge
requesting additional drafts after his review of the mitial submission.
The process is thus identical to the one seen in the work of the elbow
clerk, and the danger of improper delegation is no greater.

A good arguinent can be made that for some appellate courts, a
central staff lend-lease prograin would serve the judges’ needs better
than the hiring of additional elbow clerks. Having more than one or
two full-time law clerks can be a mixed blessimg. The judge will proba-
bly spend more time recruiting, supervising, and conferring with the
law clerks, and less time doing research and writing on his own or con-
ferring with his brethren on the court.®” Sometimes the press of work
will call for the assistance of additional clerks, but sometimes it will
not. Under the lend-lease approach, the judge gets the extra help when
he needs it, but is freed of the burdens of additional supervision when
the needs are not there.

B. Ad Hoc Assignments

Apart from the lend-lease program, the judges sometimes asked
for assistance in the drafting of particular opimons. Sometimes these
requests involved ordinary appeals; sometimes they involved cases with
long records, technical backgrounds, or other unusual difficulties.
Cases of the latter kind can monopolize an elbow clerk’s time for weeks

87. To be sure, some of the additional interchange will help the judge to sharpen his percep-
tions of the cases, but it is at least as likely that the judge’s work will become “less the product of
his own mind and more the product of a team.” P. CARRINGTON, D. MEADOR & M. ROSENBERG,
supra note 16, at 45. Collegiality, too, is threatened: when the judge has the privilege of con-
ducting tutorial sessions with very bright students who will be generally receptive to his ideas, it
would hardly be surprising if he preferred that environment to the rough-and-tumble of confer-
ences with his peers.
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or even months; thus it is helpful to the judge to be able to assign the
work to someone else. Moreover, with a large staff it is possible to hire
individuals with technical backgrounds who would have a head start in
making sense of the record in a patent or environmental case. Using
the court law clerk can thus be more efficient than assigning the work
to an elbow clerk who must educate himself in the basics of the general
area before he moves on to the issues of the particular case.

The danger of improper delegation is somewhat greater with these
ad hoc assignments than it is with the lend-lease program, but even
here the risk should not be exaggerated. For one thing, the judge can
be easily reached by telephone, and consultation can take place with
little more effort than if the law clerk were in the judge’s chambers.
Moreover, these large-record or technical cases may require long
stretches of spadework during which consultation is really unnecessary,
such as where the law clerk attempts to suminarize voluminous testi-
mony at a conspiracy trial or to translate scientific terms mto layman’s
language. In such situations the fact that the law clerk is not working
at the judge’s side is largely irrelevant. Once the work turns to the legal
issues or the actual drafting, the law clerk can consult by phone or even
spend a few days in the judge’s chambers.

A special word is in order about technical cases. In the prelimi-
nary version of its report, the Hruska Commission recominended “the
creation of a pool of scientific advisors, who [would] function in a man-
ner similar to that of the judge’s law clerk.”®® In support of its propo-
sal, the Commission noted that the federal courts of appeals “are
increasingly being asked to adjudicate cases in which scientific and
technical knowledge is a prerequisite to informed decision-making.”®
Citing patent and environmental cases, among others, the Commission
concluded that “where complex scientific issues are involved, the tradi-
tional means of [providing the court with needed information] are not
always adequate.”®® A “pool” of technical advisors, “headquartered”
in Washington but with its members available on request to any federal
appellate judge, would help to fill the gap, or so the Commission
thought.”!

The Commission’s recominendation was severely criticized by

both judges and lawyers, largely because of the fear (recognized in the
Preliminary Report) “that 7z camera communications from technical

88. COMMISSION ON REVISION OF THE FEDERAL COURT APPELLATE SYSTEM, STRUCTURE
AND INTERNAL PROCEDURES: RECOMMENDATIONS FOR CHANGE, A PRELIMINARY REPORT 83
(1975).

89. /4. at 82,

90, /d. at 83.

91. 74
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advisors may unfairly or improperly affect the decision of the case, with
no opportunity for counsel to challenge or rebut the advisor’s presenta-
tion.”®2 The Commission voted to withdraw the recommendation, and
no mention of it appears in the Final Report.”

Some of tlie criticisin of the Preliminary Report was, I believe, the
product of misunderstanding, whicl in turn resulted from a lack of
clarity in the Report itself. Although the Report uses the term “advi-
sor,” a reading of the full discussion leaves little doubt that the Com-
mission envisaged thie advisors primarily as srans/ators of scientific and
technical terms in thie briefs and records. While there is some danger
that translation will spill over into legal advice that would be given
undue deference by tlie judges, the danger would be minimized if the
advice came from a recent law school graduate whose primary function
was that of a law clerk. Thus the presence in the central staff of one or
two individuals with scientific or technical backgrounds would provide
thie court with the lielp that tlie Comunission had in mind, without the
risks associated withi a centralized corps of career experts whose views
miglit receive greater deference than is desirable.

C. Drafting of Opinions in Cases With Staff Memoranda

Far more controversial than lend-lease or the occasional ad hoc
assignment was 1y suggestion that the judges routinely ask staff law
clerks to draft proposed dispositions in cases in which they had written
bench memoranda. During my tenure at the court, this approach re-
mained tlie exception ratlier than the rule. Nevertheless, I am con-
vinced that, witll proper controls, tie practice can provide valuable
assistance to tlie court without any usurpation of the judicial function.
It should be emphasized, liowever, that what follows is more an outline
of my own views than a description of liow tlie Ninth Circuit operates.

I begin with the proposition that when an opimon is to be written
in a case in which a court law clerk has prepared a bencli memoran-
dnm, it will usually be most efficient to liave the court law clerk draft
tlie opinion. He will be familiar with the facts, will liave done much of
tlie necessary researcli, and will lave explored blind alleys that he may
not have mentioned im his memorandum. This will enable him to pre-
pare the draft in mucl less time than an elbow clerk, who would have
to learn the case from the ground up and perhaps follow the same false
leads. The question, then, is whetlier the efficiency inhering in this pro-
cedure is outweiglied by the dangers of improper delegation.

To answer this question, it is necessary to discuss a fact of appel-

92. Id. at 84.
93. See T. MARVELL, supra note 64, at 353 n.17.
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late life that until recently has gone largely unmentioned in legal writ-
ing.®* In the traditional portrayal of the appellate process, opinions are
written by the judges. Law clerks may provide the raw material, cri-
tique the judge’s drafts, and perhaps compose a footnote or two, but the
actual writing is done by the judge whose name appears on the opinion.
For some judges, the reality conforms to this picture, but in other
chambers, much of the work of opinion drafting is done by law
clerks—elbow clerks, to be sure, but law clerks nonetheless. Many
judges, perhaps most of them, revise their law clerks’ drafts so exten-
sively that they can truthfully claim credit for the final product. There
is evidence, however, that some judges confine their efforts to little
more than micro-editing.®

One need not cherish tradition for its own sake to recognize the
values inhering in the drafting of opinions by the judges themselves.
Anyone who works with ideas has had the experience of the argument
that “won’t write.” A sequence of propositions that scemed persuasive
and indeed irrefutable in one’s head or in an oral presentation often
proves vulnerable when the proponent attempts to set them down on
paper. Even the act of reading a justification prepared by someone else
is not the equivalent of working through the raw material and shaping
it into a written document. As Judge George Edwards of the Sixth
Circuit has put it, “[i]f the judge does not write the opinion, but adopts
a draft from [a law clerk], lie may well have bought a gap in law or
logic that lias been glossed over by very attractive language. . . .7

If this analysis were carried to its logical conclusion, we would
insist that every appellate decision be accompanied by separate opin-
ions explaining how each of the participating judges rcached his con-
clusion. No one takes this position today, partly because the bar’s need
for a predictable law is better served by opimons expressing thie views
of all of the participating judges, but also because the demands of tinie
and caseload do not permit the preparation of mdividual opinions in
each case. Thus the putative ideal is immediately conipromised by the
fact that two of the three judges on a court of appeals panel will “adopt
a draft from” someone else.

But thie compromise does not end there. In the Ninth Circuit—
which in this respect is probably typical of the federal courts of ap-
peals—each active judge will sit on twenty or more cases each month
that lie is on calendar. On the average, he will be asked to prepare

94, Seeid. at 314 n.7 (“A cloud . . . always hangs over published reports of the amount of
delegation to clerks. Judges seem to be leery about admitting that much of their opinions are
ghostwritten.”).

95. /4. at 89-90.

96. Second Phase Hearings, supra note 6, at 1226.
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seven opinions or other dispositions. After eliminating the time spent
in hearing argument, preparing for argument, reviewing other judges’
opinions, passing upon motions, and carrying out necessary adminis-
trative work, the judge will be lucky if he has as many as ten working
days in which to prepare those seven opinions. While some of the cases
will be insubstantial, others will require extended research, reflection,
and ordering of ideas. There is simply no way that the judge could
coinplete his work without relying heavily on drafts prepared by some-
one else—in the ordinary course, his elbow clerks.

It is no answer to say that caseloads of this magnitude require
more judges. Legislatures will not authorize additional judgeships, and
in any event, as suggested earlier, the proliferation of appellate judges
would probably create as many problems as it would solve.” Thus, if
the judges are going to explain their decisions, they must have help in
writing the explanations. And if two out of the three judges will not be
doing the writing themselves, how much importance should we attach
to the fact that the “authoring” judge edits or builds upon a draft pre-
pared by a law clerk rather than drafting the opinion himself fromn
scratch? Unquestionably something is lost, but at least some of the
benefits of the writing process are retained through the judge’s careful
review and revision of the law clerk’s drafts. This does not comport
with the ideal, but it is probably the best we can hope for.

We are thus brought back to the question posed at the outset:
Given that judges must turn to law clerks for assistance im opinion-
writing, is there any reason not to have some opinions drafted by court
law clerks rather than by elbow clerks? One distimction, of course, is
that the elbow clerk works in the judge’s chambers and can be super-
vised easily. He can consult the judge readily during the initial draft-
ing; once the initial draft is prepared, the judge and the clerk can go
over it together. Afterwards, successive drafts can be easily exchanged,
reviewed, and perfected. In contrast, the court law clerk must use the
telephone to consult the judge, and once the judge receives the draft, he
will probably not find it convenient to check back with the law clerk
except on major points of substance.

These differences cannot be gaisaid, but their significance is far
from clear. Many opinions—especially those that are not designated
for publication—do not warrant an extended drafting process. There
will be little need for the law clerk to consult the judge, because the
issues will be clearcut and their resolution straightforward. And once
the judge receives the law clerk’s draft, he will need to do no more than
add or subtract passages here and there, edit the rest, and send it to his

97. See note 9 supra.
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colleagues on the panel. In cases of this kind, propinquity is largely
irrelevant.

Yet the minimal need for consultation and collaboration may not
respond fully to the concerns of those who oppose the drafting of opin-
ions by members of a central staff. It can be argued that the difference
between having an elbow clerk do the work and having it done by a
court law clerk is not so much that the latter will receive less supervi-
sion, but rather that he will not have the same sense of the judge’s gen-
eral attitudes and ways of approaching legal issues.®® This point has
some substance, but I do not think that the distinction is universally
valid. Some judges imject less of their personality or their Weltanschau-
ung into their opinions than others. Some judges keep their elbow
clerks at arm’s length in any event, so that the clerks will not acquire
more than a general sense of a judicial approach that goes beyond the
particular appeal. Finally, in the simpler cases the form or shape of the
opinion will be affected very little by the characteristics of the judge
who writes it. Even less of a difference can be anticipated in the razio
decidend;.

In an unknown number of cases, nuances of reasoning or limita-
tion will be lost when a court law clerk rather than an elbow clerk
drafts the opinion. How much is lost will depend on the nature of the
cases and the extent to which the individual judges pay attention to the
nuances. Against these losses must be balanced the gain in efficiency
made possible by the use of central staff to perform the delegable work
in the cases at the lower end of the spectrum of difficulty. As long as
the judges are conscientious, I think that the efficiencies will be worth
the price.

Even if this conclusion is not accepted, one other factor must be
considered. Thus far I have proceeded on the premise that the alterna-
tive to having opinions drafted by court law clerks is having them
drafted by elbow clerks. In the lower-weighted cases, however, the
court may determine that the choice hes between having opinions
drafted by court law clerks and having no opinions at all. As men-
tioned at the beginning of this Article, the federal courts of appeals
today dispose of many of their cases with judgment orders that provide
no explanation for the results reached.’® This practice is usually justi-
fied by the argument that preparing a statement of reasons in every
case is an unwise allocation of judicial resources.!® In this view, the
effort required to explain the results m siniple cases with no preceden-

98. See generally R. Aldisert, supra note 65, at 16-17.
99. Judgment orders are used even more extensively in many state intermediate appellate
courts, e.g., the Superior Court of Pennsylvania.
100. The argument was forcefully made by Judge Ruggero Aldisert of the Third Circuit, testi-
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tial value would take too much time from the writing of thorough opin-
ions in the cases that “will count for the future [in] the development of
the law.”101

This need not be so. The cases in which a judgment-order disposi-
tion would be temnpting are, for the most part, the cases in which staff
memoranda will be prepared. But once a court law clerk has prepared
a bench memorandum, it is an easy task for him to draft a proposed
disposition i accordance with whatever instructions the authoring
judge may give. To provide that guidance and then to review and re-
vise the draft will usually take, at most, one or two hours. To my mind,
one or two hours of judge time is a very reasonable price to pay for the
many benefits inhering in a statement of reasons for a judicial decision.
Admittedly, the full measure of these benefits can be obtamed only if
the judge himself does all of the writing, but the judge’s careful review
of a draft prepared by another hand is better than nothing. Thus,
through the use of staff-drafted dispositions, the court can preserve
most of the values inhering in opinion writing, with 2 minimum expen-
diture of time beyond that which the judges would spend im any event
in reading the briefs, checking salient portions of the record, and read-
ing authorities to make sure that they stand for the propositions for
which they are cited.

It may be argued that, contrary to the premise of the preceding
discussion, no opimion at all is better than an opimon prepared by a
court law clerk and given no more than an hour or two of a judge’s
time. The staff product may contain the seeds of bad law that will
cause mischief in years to come—in Judge Edwards’ words, “a gap m
law or logic that has been glossed over by very attractive language, and

fying in opposition to the Hruska Commission’s rccommendation that every decision be accompa-
nied by an articulation of the reasoning that impelled it:
The most difficult task in legal exposition is to articulate reasons in a short terse state-
ment. . . .
. . . [W]here an appellant’s brief raises twelve points or five points, it is rather difficult to
write an opinion [answering those points] in a single, terse paragraph, or [to explain the
decision by citing] one precedent.

Each judge of our court . . . hears 240 fully briefed appeals per year. . . . [W]e
have 240 work days a year. 1suggest that each judge cannot write or examine one opin-
ion each day of the year, read a set of briefs each day of the year, research the law eacl
day of the year, examine motions, travel to sit on three-judge courts, and still have time
to prepare meaningful opinions on the issues which properly should command his atten-
tion.

We believe that the maximuin time should be allocated to proper decision making,
to performing the function of doing justice, of having time to think about these briefs
you are reading and about the oral argmnents you are sitting on; and having made the
proper decision, to write meaningful opinions on those cases which deserve time.

Second Phase Hearings, supra note 6, at 708.
101. B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 165 (1921).
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won’t appear for some time in the future.”!%> The answer, I suggest,
lies in a wise selection of cases for staff processing and in careful and
conscientious review of the staff draft by all three judges on the panel.

I do not want to overemphasize the importance to a central staff
program of having dispositions in staff cases drafted by court law
clerks. While I believe that the practice constitutes the most efficient
way of furnishing the parties with a particularized explanation of the
court’s decision, it is not the only way. Yet the matter has implications
that go beyond short-term efficiency. Staff morale is significantly bol-
stered when the talents and energies of court law clerks are called upon
for drafting and other post-arguinent work. The result is to make the
court law clerks feel that their contributions are important, and in the
long run to spur them to higher productivity. Moreover, by working
with the court law clerks on the cases in which they have prepared
bench memoranda, the judges can maintain greater control over the
staff operation as a whole. They can come to know the law clerks as
individuals, and through casual interchanges can get a sense of whether
the staff is operating m accordance with the court’s perception of its
needs.

During iy tenure at the Ninth Circuit, only a minority of the
judges 1made regular use of the staff for opinion drafting. The other
judges, however, often drew upon staff bench nemoranda when they or
their elbow clerks prepared the dispositions in staff cases. Fre-
quently—although not often enough—the judges sent their drafts to the
court law clerks for cominent. The clerks often had valuable sugges-
tions; of equal importance, by comparing their own work with what the
judge had prepared, they learned a great deal about the judicial ap-
proach to the questions presented and the manner of addressing thein.
In any event, a thorough bench memoranduin provides a safeguard in
the decisional process whether or not the judge uses the memorandum
or consults with the court law clerk in writing the disposition.

D. Timing of Opinion Drafting

In those courts that rely most heavily on central staff, staff attor-
neys draft proposed dispositions before any judge has considered the
cases.'® The Ninth Circuit was following this procedure—albeit only
in very light cases—when I camne to the court, but abandoned it shortly
thereafter. I fully supported the court’s decision. As a judge of the
Tenth Circuit told the Hruska Commission, being presented with a case
neatly tied up in a proposed per curiain makes it too easy for the judge

102. Second Phase Hearings, supra note 6, at 1226.
103. See notes 85-86 and accompanying text supra. See also D. MEADOR, supra note 18, at
201 (Michigan Court of Appeals).
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to “lean too hard” on the staff product.!® On the other hand, if the
judges ignore the proposed disposition—as the Ninth Circuit’s judges
often did—the procedure loses much of its efficiency. In any event, the
preparation of draft opinions before any judges have considered the
cases is a practice not likely to strengthen public confidence in the
courts, and should perhaps be rejected for that reason alone.

One member of the court, however, developed a procedure that
appeared to mitigate the drawbacks of the California approach while
preserving most of its efficiencies. As the presiding judge of the panel,
he was often able, after studying the briefs and the bench memoran-
dum in a case, to determine that all mneinbers of the panel were likely to
reach quick agreement as to both result and reasoning. When this oc-
curred, the judge asked the court law clerk who had written the bench
memorandum to prepare a draft disposition before oral argument. The
presiding judge edited the draft and cast it into a form acceptable to
him, but did not ordinarily share it with the other members of the panel
until the postargument conference. Then, if all members of the panel
agreed that the case was ready for final judicial action along the lines
that the presiding judge had predicted, he would present the draft to
them. The panel would review it, make any necessary changes, and
nove on to the next case.

This procedure had several advantages. First, it provided an op-
portunity for the judge to work directly with the court law clerks on
individual cases. Second, the clerks received immediate “feedback’ on
the good and bad points of their analyses. Third, and most important,
the procedure enabled the panel to complete its work on the day of oral
argument. The judges did not have to take the case back with them to
their chambers; did not have to turn their minds to it another time, with
all the mefficiencies that that entails; and did not have to put their own
law clerks to work on the case.!%

Notwithstanding these advantages, when the procedure was first
adopted I had some doubts about its wisdom. The risk is not one of
improper delegation. Indeed, the presiding judge, in requesting a
preargument draft, often specified a disposition or ratio decidends dif-
ferent from the one recomimended by the court law clerk. The danger,
rather, is that the two junior judges on the panel will feel—however
unjustifiably—a certain amount of pressure to go along with the ap-

104. Second Phase Hearings, supra note 6, at 977-78 (testimony of Judge Lewis).

105. In the conference after oral argument, the two junior judges often had suggestions for
minor changes. These could usually be incorporated into a new draft typed and filed at the site of
the argument. On a few occasions, one of the junior judges volunteered to take the senior judge’s
preargument draft, work it over on the way home, and circulate a final draft in a few days. Here
the advance draft gave a head start to the new authoring judge.
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proach suggested by the presiding judge, even if they are not fully con-
vinced that the case is ready for final disposition. There is also the
problem of appearances. Preparation of dispositions prior to oral argu-
ment may give litigants and their lawyers the impression that the argu-
ment is a futile gesture that will have no effect on the result in the
case.!0¢

Upon further reflection, however, I began to think that mny con-
cerns were not justified. Article IIT judges, however recent their ap-
pointment to the bench, will not ordinarily adopt a position simply
because another judge has suggested it. And the availability of a
preargument draft, far from crystallizing their views, may make it eas-
ier for them to discern flaws in a superficially plausible approach.
Moreover, if the draft is circulated before oral argument, it may help
the judges to formulate specific questions to ask counsel.!”” In short,
the preargument draft may serve exactly the functions that a written
opinion should serve in the decisional process.!%

IX
ASSISTING IN THE OPERATION OF A “FAST TRACK”

Throughout my tenure at the court I was involved in efforts to
devise a “fast track” for the disposition of cases that do not require the
full panoply of traditional appellate processes. The challenge was to
develop a procedure that would save time for the judges without un-
duly compromising the values served by the traditional approach.
Shortly before I left, I put forth a proposal that was accepted in sub-
stantial part by the court. It is too soon to say whether the idea has
proved successful, but I shall describe it here in the hope that it will
assist other courts in devising their own fast tracks.

The premise of the idea was that little could be done to reduce the
amount of time the judges must spend on a case before oral argument,
so that the most promising approach was to minimize the amount of
post-argument work. This premise rested, in turn, on two assunptions
about the way the court works. First, the court is strongly committed to
preserving oral argument. Thus, in recent months oral argument has
been omitted in only about a quarter of the cases. This commitment
can only be strengthened by the recent revision of Rule 34 of the Fed-

106. See note 109 infra.

107. Justice Thompson’s proposal for circulating a proposed draft opinion to counsel carries
this idea one step further. See text accompanying notes 81-83 supra.

108. As the judge who initiated the procedure commented, “The preargument draft gives the
three judges somnething to look at, underline and inark up, while they are discussing the disposi-
tion. This is far better, I suggest, than to talk off the tops of their heads as they discuss the end
result and not how the opinion might be developed.” Letter on file with the author.
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eral Rules of Appellate Procedure (FRAP), under which there is to be a
strong presumption in favor of argument.!” Second, once the cases are
calendared, all members of the panel will study the briefs carefully dur-
ing the week or month preceding the argument. Indeed, under the re-
vised rule, if the judges think that they might want to omit oral
argument, all three »ust examine the briefs at least to the extent neces-
sary to determine whether the argument is likely to be of assistance.

The net effect of all this is to establish a minimum investment of
judicial time that the cases will require prior to argunent or submis-
sion, whatever the procedures that are followed afterwards. For the
simple, straightforward case, this preargument study will be all that is
necessary. Yet, under traditional procedures, even if the oral argument
has not changed the judges’ initial view of the case, the panel nembers
will return to their home chainbers, where, days or weeks later, one
judge will prepare and the others will review a proposed disposition.
Because of the lapse of time, each of the judges will end up redoing
some of the work that he did before argument.

To avoid this duplication of effort, I proposed, in essence, to insti-
tutionalize the procedure for preargument drafting of dispositions that
was described in the preceding section. In brief, the staff would iden-
tify, well in advance of argument, calendared cases likely to have no
precedential value.'!® Upon the request of one of the judges on the
panel, the court law clerks who prepared the bench memoranda in
these cases would draft proposed dispositions. The goal was to enable
the panel to dispose of the cases during the week of oral argument.

The details were as follows. In sending bench memoranda to the
court’s calendar panels, the staff director would identify those staff
cases that seemed to be appropriate for fast-track treatment. As sug-
gested above, these would be cases in which the disposition appeared
likely to have little or no precedential value.''! Any low-weighted case
meeting this requirement would be eligible, regardless of subject matter

109. FeD. R. App. P. 34(a). The presumption is not, however, as strong as it would have been
under the revised rule as initially promulgated in 1977. Compare id. with CoMM. ON RULES OF
PRACTICE & PROCEDURE OF THE JUDICIAL CONF. OF THE U.S,, PRELIMINARY DRAFT OF ProO-
POSED AMENDMENTS TO THE FEDERAL RULES OF APPELLATE PROCEDURE 20 (1977).

110. Theoretically, in a common law system every case has at least some precedential value
unless it is identical in all relevant respects to a decision already on the books. However, if the
differences between the earlier decision and the later one are trivial, the precedential value of an
opinion in the later case would be minimal. In speaking of cases with “no” precedential value, I
include cases of this latter kind.

111. The category would include, e.g., cases in which the only issue is the sufficiency of the
evidence and the record is not large; cases in which the only issues involve evidentiary or procedu-
ral rulings tested by an abuse-of-discretion standard and the record is not large; cases imvolving
nothing more than the application of well-established rules to a simple set of facts; and cases in
which all issues appear to be clearly frivolous or foreclosed.
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or procedural posture. No attempt would be made to designate cases
for fast-track treatment until the bench memoranda were substantially
complete.

The memoranda would be sent to the panels well in advance of the
calendar week. The notation as to probable lack of precedential value
would be a signal to the judges to take an early look at the case. 1f any
member of the panel determined that the case was unlikely to have
precedential value, and that the panel was likely to reach quick agree-
ment as to both result and reasoning, he would request that the court
law clerk prepare a proposed disposition in advance of argument. The
court law clerk would prepare the draft in accordance with the initiat-
ing judge’s instructions. The draft would then be sent to the initiating
judge for revision (or, if the judge preferred, to all mnembers of the
panel). Oral argument would be held uniess the judges unanimously
deterinined that it could be omitted consistent with the criteria set forth
in FRAP 34(a).

After the argument, the judges would hold their usual conference.
If they determined that the draft disposition fully and correctly ad-
dressed the issues in the case, they would make any necessary revisions,
file the disposition with the Clerk’s Office, and be done with the matter.
If the case needed further work but remained appropriate for the fast
track, the judges would request additional research or a new draft from
the court law clerk who had prepared the original disposition. Ordina-
rily the law clerk could complete the assignment within twenty-four or
forty-eight hours, so that the case could still be disposed of during ar-
gument week. On the other hand, if the case turned out to be inappro-
priate for the fast track, the judges would take it back to their chambers
and handle it in the traditional manner.

As is evident, this proposal envisions a substantial role for the
staff, and in particular the regular use of court law clerks for the draft-
ing of dispositions. This is not a necessary part of the program, how-
ever. The key is to have a draft disposition prepared in advance of
argument week. Whether the disposition is prepared by a court law
clerk, by an elbow clerk, or by the judge himself is a secondary consid-
eration.

With or without staff drafting, the procedure offers several inipor-
tant advantages. First, because cases are not designated for fast-track
treatment until the bench memoranda are substantially complete, the
plan avoids the dangers inherent in segregating cases on the basis of a
review of the briefs alone. If an apparently straightforward case turns
out to have hidden difficulties or procedural complications, they will
generally be flushed out during the preparation of the bench memoran-
dum, and the case will never be placed on the fast track. The plan thus
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minimizes the likelihood that placing cases on the fast track will create
a self-fulfilling prophecy leading the judges to give the cases less scru-
tiny than is their due.

Second, and in a related vein, the plan has great flexibility. The
judges receive the bench memoranda and other materials well m ad-
vance of the scheduled argument. If a member of the panel determines
that the result and reasoning are clear, the panel can dispose of the case
during calendar week. But if the oral argument reveals or confirms
difficulties inherent in the case, the appeal will return to the regular
track with no wasted effort. In contrast, when appeals that have been
preliminarily identified as appropriate for summary disposition are
routed to a special panel, as in the Fifth Circuit,'!2 there is no satisfac-
tory way of handling a case in which the judges determine that oral
argument would be desirable after all. Either the special panel must
schedule a separate set of arguinents, thus adding considerably to the
judges’ travel time, or the cases must be returned to the regular track,
thus requiring another group of judges to hear them.

In years to coine, devices such as the Picturephone may make it
possible for judges to hear an oral argument while sitting in their sepa-
rate chambers.!'® Until the technology becoies more widely available,
however, there is a significant benefit in having a fast-track procedure
under which seemingly insubstantial cases are assigned to panels that
will convene in any event, so that oral argument and a conference of
the judges can be held with no nced to schedule them separately.''4

Third, the plan makes it easy to assure that in every case the par-
ties will receive an expeditious, written explanation for the result. This
conforins to the recomimnendation of the Hruska Commission that there
be, in every case, “some record, however brief and whatever the form,
of the reasoning which underhes the decision.”!!* It also accords with
the expectations of the bar and the litigants.!¢

In short, the suggested plan embodies a minimum of compromise

112. In the Fifth Circuit, cases are screened first by the staff, then hy panels of three judges. 1f
the screening panel agrees with the staff that the case does not require oral argument, the panel
will decide the case on the merits. But if any one judge thinks that the case is not appropriate for
summary disposition, the case will be returned to the Clerk’s Office and in due course will be sct
for oral argument before a different panel of three judges. First Phase Hearings, supra note 6, at
145 (testimony of Chief Judge John R. Brown). .

113. See National Law Journal, April 7, 1980, at 4 (judges in Philadelphia hear arguments
presented via Picturephone by lawyers in Pittshurgh).

114. The scheduling probleins referred to in the text would largely disappear if all of the
judges lived and worked at the seat of the court, but in a majority of the federal courts of appeals
and in some state appellate courts (g, Pennsylvania’s), they do not. Cf. note 36 supra. See
generally Swygert, Why Not Live-In Circuit Judges?, 64 A.B.A.J. 853 (1978).

115. Hruska CoMMISSION REPORT, supra note 4, at 50,

116. 7d. at 49.
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with traditional appellate processes. In contrast to the round-robin sys-
tem used in the Fifth Circuit,'"? every case will receive independent
scrutiny by all three members of the panel. The plan thus avoids the
risk that two judges will examine the case with a lesser degree of care
because of their confidence that the initiating judge has done his work
well.!’® Also in contrast to the Fifth Circuit’s procedure, every case is
considered, even if briefly, at a private face-to-face conference of the
participating judges. The parties, if not the bench and bar at large,
receive an explanation for the court’s decision, but no opinions are
drafted by the staff until at least one judge has considered the case. At
the same time, the plan avoids the risks inherent in the Second Circuit’s
practice of affirming froin the bench at the close of the oral argument.
These risks have been well described by the late Judge Harold
Lcventhal of the District of Columbia Circuit:
[T]he tape-recorded oral appellate opinion . . . seems to be the practice
of the Second Circuit. My concern is that it may inhibit collegial dis-
cussion. Often in our robing room after leaving the bench, the three
judges on a panel all comment that a case should “obviously” be af-
firmed. But we have made no announcement from the bench—and in
the conference room a few minutes later we more than once find that
we hold quite divergent views on exactly why we propose to affirm.
And our interchange enchances analysis and understanding.''?

Because the plan embodies so few compromises with the tradi-
tional appellate process, there may be a tendency to think that it cannot
possibly save much judicial tinie. The answer, I suggest, is that if the
judges are not giving each case the kind of attention envisaged by the
plan, they are short-changing the litigants and the law. Surely it is not
too much to expect that for each case on which he sits, an appellate
judge will study the briefs and relevant portions of the record, read a
bench memorandum, confer for a few minutes with the other partici-
pating judges, and review or edit a short disposition prepared by a
judge or law clerk. The plan requires no 1nore; but it preserves the
essentials of the appellate process.

117. See notes 14, 86 supra.

118. See Federal Diversity of Citizenship Jurisdiction, Hearings on S. 2094, S. 2389 & H.R. 9622
Before the Subcomm. on Improvements in Judicial Machinery of the Senate Judiciary Comm., 95th
Cong., 2d Sess. 55 (1978) “[Tihe suininary method usually results in considerable time saving to

the second and third judges on the screening panel, who need only check the work of their initiating
colleague rather than formulate their ideas from the ground up, as is the custom in cases on oral
calendar.” (emphasis added) (letter from law clerk to Prof. Wright).

119. Leventhal, Appellate Procedures: Design, Patchwork, and Managed Flexibility, 23
U.C.L.A. L. REv. 432, 440-41 (1976). See also First Phase Hearings, supra note 6, at 641 (com-
ments of Chief Judge Brown).
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SUMMARY AND CONCLUSIONS
A.  Using the Staff to Save Judicial Time

At the outset of this article I posed the question: How can a cen-
tral legal staff help a court to maintain a high level of productivity
without undertaking functions that are properly those of the judges?
The discussion in the preceding pages suggests several answers.'?

1. Processing Motions

By its very nature, motions practice involves law that is largely
unwritten, matters that must be resolved with dispatch, and procedural
difficulties that require both legal knowledge and administrative skill
for their resolution. Staff attorneys can undertake the administrative

120. In September 1979, the Senate approved legislation that, for the first time, would provide
explicit statutory authorization for the hiring of central legal staffs for the courts of appeals. S.
1977, 96th Cong., 1st Sess. § 316 (c), 125 CoNG. REc. 8§12132 (daily ed. Sept. 7, 1979); see S. Rep.
No. 304, 96th Cong,., Ist Sess. 33 (1979). At present, such authorization as there is comes through
appropriations acts. See, e.g., Departments of State, Justice, and Commerce, the Judiciary, and
Related Agencies, Appropriations for 1980: Hearings Before a Subcomm. of the House Appropria-
tions Commitree, 96th Cong., 1st Sess. 146-47 (1979) [hereiafter cited as Agpropriations Hearings).

Now that central staffs have proved their worth, statutory recognition is quite appropriate.
However, the bill passed by the Senate provides further that “in no event may the number of staff
attorneys in any circuit exceed the number of circuit judges authorized” for that circuit. Such a
limitation would be highly undesirable as a general matter, and for the Ninth Circuit it would be
almost disastrous. This is not the place to discuss the question in detail; the principal objection is
that the more judges a court has, the greater the need for a centralized body to coordinate the
activities of the various panels. Thus, simply to perforn the inventory, calendaring, and conflict-
monitoring functions in a circuit with 23 active judges will require as many central staff attorneys
as a smaller circuit would need for all staff functions. See H.R. Rep. No. 96-1091, 96th Cong., 2d
Sess. 38 (1980). The Senate Report on S. 1477 offered no justification for the proposed numerical
limitation, and it is to be hoped that the size of central staffs will be left to the individual circuits,
subject, as always, to regulations imposed by the Judicial Conference of the United States. See
Appropriations Hearings, supra, at 290 (remarks of William E. Foley, Director of the Administra-
tive Office of the United States Courts).

The committee rcports accompanying the appropriations bill for the judiciary for fiscal 1980
suggested that because Congress has now approved a third law clerk for each circuit judge, central
staffs might no longer be necessary. H.R. REp. No. 247, 96th Cong., Ist Sess. 53 (1979); S. Rep.
No. 251, 96th Cong,, st Sess. 53 (1979). I hope that this article has amply demonstrated the error
in the premises underlying the Committees’ suggestion. (This proposal, too, was put forth without
any supporting arguments. Nor is there any support in the hearings that preceded the reports. See
Appropriations Hearings, supra, at 228-90 (discussion of supporting personnel in courts of ap-
peals).) The two committee reports went on to request that the Judicial Conference of the United
States conduct a study “to determine the need for . . . central staffs [and] the scope of their activi-
ties, and [to] present a proposal for phasing out such staffs.” However, a painstaking study com-
missioned by the Judicial Conference in response to this provision concluded unequivoeally:

The need [for central staffs] is there. It is real. It is demonstrable. The issue is not

too many, but too few. The present staffing level is the minimum that should be consid-

ered adequate to allow the courts of appeals to get on with the task of attacking the

backlog that the newly appointed judgeships allow.
D. UBtLL, REPORT ON CENTRAL STAFF ATTORNEYS' OFFICES IN THE UNITED STATES COURTS OF
APPEALS 112 (1980).
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tasks that would otherwise fall upon the judges in their scattered chain-
bers. They can work directly with the Clerk’s Office and, where neces-
sary, with counsel to streamline and simplify the submissions that will
be presented to the court. Of greater importance, by drawing upon the
individual and collective experience of its meinbers, the staff can help
the court to maintain consistency and continuity in its resolution of
individual motions. In short, a central staff can perform, with great
efficiency, all of the delegable work necessary to the court’s handling of
motions, substantive and procedural.

2. Avoiding Conflicting Decisions or Duplication of Research

In a court with a large caseload, appeals presenting identical or
related issues will occur with some frequency. Unless the appeals are
calendared before the same panel, or flagged for the different panels
hearing then, two or more judges will end up doing much of the same
research. Sometimes the panels will produce conflicting decisions that
might have been avoided if the two groups of judges had known what
the others were doing. A central staff using its legal acumen as well as
its administrative skills can calendar appeals so as to best coordmate
the resolution of similar cases and minimize conflict or duplication.
Similarly, the staff can monitor cases after they have been calendared
or submitted and draw the judges’ attention to apparent or incipient
conflicts. This kind of monitoring is particularly valuable when the
members of the court are widely dispersed geographically or have lim-
ited personal contact with one another. It is almost essential when
many cases are disposed of by brief memoranda designated as not for
publication, with the result that judges not on the panel inay be unable
to fully appreciate the significance of the decisions in relation to other
pending cases.

3. Balancing Panel Calendars

Intelligent calendaring can lielp the court to make the most of its
judicial resources by providing balanced workloads for the various
panels, so that eaclh member of the court always has his fair share of
the work. The court thus avoids both light calendars that retard efforts
to cut into the backlog and overloads that lead to delays and inefficien-
cies within individual judges’ chambers. Sound calendaring also re-
quires a careful balancing of the competing priorities among cases of
different ages and types. The process calls for legal and administrative
skills not only when the actual calendars are put together, but also in
tlie compilation of the necessary information as cases move though the -
earlier stages of the appellate process. These tasks can logically be as-
signed to a central legal staff.
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4. Safeguarding the “Fast Track™”

Twenty years ago, appellate courts handled all of their cases in
much the same way. The judges read the briefs, heard oral argument,
conferred among themselves, and issued opinions explaining the rea-
soning that underlay their decisions. Today, when caseloads have in-
creased on a scale previously unknown, it is generally recognized that
the traditional approach is no longer practical, and that different kinds
of appeals can appropriately be placed on different procedural
“tracks.” These “differentiated procedures” vary greatly from one
court to another, but their common characteristic is the use of a “fast
track” for cases in which the issues are—or appear to be—simple,
straightforward, and easy of resolution.

In many courts these procedures have permitted remarkable in-
creases m decisional output, but they also give rise to the danger that
cases on the “fast track™ will receive less attcntion than is their due. To
some extent, the problem involves a self-fulfilling prophecy: once the
cases have been tagged as losers, it is all too easy for the judges to give
them minimal scrutiny and perhaps miss difficulties or complexities
that did not emerge in the initial screening. But another phenomenon
may also be at work: because the “big cases” in appellate courts today
are so difficult and so-complex, they take an enormous amount of time,
and the judges may become impatient with the “pewees”!?! that pre-
vent them from devoting full attention to the landmark appeals. In
short, the tendency is to make the big cases even bigger, and the pewees
smaller.

A thorough staff memoranduin provides an offsetting safeguard
for the limited amount of tinie that the judges will spend on the less
substantial cases. The court law clerk will examine the record and flag
the testimony or documents that support or cast doubt on the correct-
ness of the rulings below. When the party likely to prevail relies on
cases that appear to control, the clerk will study those cases—and their
antecedent authorities—to determine if the chain of reasonig is as
solid as it seems. If the case mvolves the application of a familiar, fre-
quently invoked standard, the law clerk will inarshall the cases on both
sides of the line and will point out the features of the case at bar that
push it toward one side or the other. These tasks could be performed
by the judges themselves, but need not be. As long as the judges ex-
amine the crucial portions of the record, read or recall the dispositive
authorities, and make their own determination as to which side of the
line the case falls on, tliey have not improperly delegated the judicial

121. See Proceedings in Memory of Mr. Justice Harlan, 409 U.S. v, xxviii (remarks of Chief
Justice Burger).
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function. Indeed, given the competing demnands on their time, it is
probably not a wise use of the judges’ energies to undertake the spade-
work that uncovers the dispositive materials.

It is no answer to say that all the help the judges need can be
furnished by counsel for the opposing parties. The briefs may be out of
date or carelessly prepared. Even if the briefs are of high quality, they
will—quite correctly—reflect the predispositions of the two sides, and
the judges will find it useful to have a neutral summary and synthesis.

Nor is it persuasive to argue, as some judges do, that bench 1nem-
oranda are unnecessary i the straightforward cases because a judge—
or in any event an experienced judge—can learn everything he needs to
know about the case in half an hour on his own. Even the most exper-
ienced judge cannot fully assess a sufficiency-of-the-evidence claim
without delving into the record in some depth. Nor can he keep in his
mind all of his court’s decisions in a well-plowed area such as the
fourth ainendment. Although the judge’s initial response will be accu-
rate in a large proportion of the cases, some appeals will mvolve facts
or precedents whose true significance does not emerge without careful
study. Moreover, if the lLitigants are to get only thirty minutes of a
judge’s tinie, they are-entitled to some assurance that during those
thirty minutes the judge will have all of the relevant material in front of
him, not just the allusions or summaries in the parties’ briefs. A thor-
ough staff bench memorandum goes far toward providing that assur-
ance.

5. Preserving the Integrity of the Law

The benefits of the staff bench memorandum in the seemingly -
substantial case are not limited to the particular appeal. In a common-
law system, legal principles develop incrementally, as each new deci-
sion illuminates the ones that have gone before. If “no case can have a
mneaning by itself,”!?? it is equally true that no rule can have meaning
except as it is applied in a series of cases. In recent years, burgeoning
appellate caseloads and the procedures necessarily adopted to cope
with thcm have posed a twofold threat to the orderly development of
legal rules. Individual judges on a large court, sitting m panels of
three, see only a small portion of the cases in any given area of the law.
Many of the cases in which they do not participate will be disposed of
witli no opinion at all, or by unpublished opinions written principally
for the parties and thus unenlightening to anyone not familiar withi the
case. As a result, the law may become ossified or distorted. At best, the
articulated rules will no longer correspond to wlat tlie courts are doing

122. K. LLEWELLYN, THE BRAMBLE BusH 48 (1951).
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in fact. At worst, the rules will be applied mechanically to new kinds of
factual situations without any judge ever having considered whether
their logic or policy required such a conclusion. Or, there will be no
consistent pattern at all to the law, with each panel applyimg its own
unchecked perceptions of the rules.

Using the staff on the less substantial cases can help the court to
preserve the integrity of the law. With a divisional structure like that of
the Ninth Circuit’s staff, the law clerks can monitor the flow of cases
and alert the judges to trends that may not be apparent in the scattered
chambers. In writing their bench memoranda, the court law clerks can
tell the judges about similar cases calendared before different panels or
disposed of without a published opinion. Even with respect to pub-
lished opinions, the relatively thorough staff memoranduin can draw
the panel’s attention to issues seemingly settled by prior cases, but that
turn out upon examination to have been discussed only m dictum.

6. Drafting Opinions

When a court law clerk has prepared a bench memorandum in a
case, the judge to whom the case has been assigned can save time by
having the opinion drafted by the court law clerk. If the issues are
simple and the dispositive reasoning straightforward, the judge can
give the necessary instructions with a minimum of effort, and the law
clerk’s draft will probably say all that needs to be said about the case.
At the least—assuming the law clerk’s competence—the judge will
have an outline to which he can add shadmgs or nuances as he thinks
necessary. Admittedly, in some of the very simple cases the judge will
spend as 1nuch time as he would to dictate an opinion himself, but the
opinion is likely to be more thorough and the treatment of the relevant
precedents 1nore specific.!*

B.  Avoiding Improper Delegation of the Judicial Function

In a recent article, Chief Justice Bird of the California Supreme
Court expressed concern that “the development of large, impersonal
central staffs,” together with the application of a non-publication rule,
creates a potential for improper delegation of the judicial function,'>*
Echoing the fears of an intermediate appellate judge, she foresaw the
issuance of “no judge” opinions and “the possibility that the decision-
making process will beconie that of an anonymous bureaucracy operat-
ing without public accountability while its work masks the quality of

123, See Second Phase Hearings, supra note 6, at 521-22 (remarks of Judge Sprecher) (expla-
nation due in every nonfrivolous appeal).
124. Bird, Zhe Hidden Judiciary, 17 JUDGEs J. 4 (Winter 1978).
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performance, or lack of it, of judges who are accountable.”'>> These
concerns are understandable, but I believe that in the Ninth Circuit the
court has succeeded, notwithstanding the large size of its staff, in avoid-
ing “staff usurpation or the bureaucratization of the [federal] judici-
ary.”’!26  Analysis of the court’s procedures reveals four important
elements of a program to preserve the integrity of the judicial function.

First, eachh judge has equal responsibility for every appeal on
which he sits, at least until the case is assigned for the preparation of an
opinion. Motions matters and appeals that do not receive oral argu-
ment are forwarded to the judges simultaneously and considered by
them independently, rather than in a round-robin fashion. Argued
cases are not assigned to individual judges for the preparation of an
opinjon until all mmembers of the panel have studied the briefs, heard
the arguinent, and taken part in the conference. The court thus avoids
the dangers inherent in any systemn under which one judge works up a
case before the other judges on the panel have considered it.

The most obvious risk in the latter situation is that the second and
third judges may relax their scrutmy of the cases because they are con-
fident tlhiat the initiating judge lias done his work well.'?” Review by
three judges thus becomes the equivalent of one-judge review, and the
appellate process loses one of its most important safeguards: the fact
that if one judge misses a gap in reasoning or a factual omission, an-
other is likely to catch it. Moreover, when the two junior judges are
presented with a result that has already received the imprimatur of the
semor judge on the panel, they may feel a subtle pressure to go along,
even though they are not fully satisfied with the suggested result or
rationale.!?®

Equality of responsibility provides a valuable safeguard whether
or not the judges have a staff memoranduni, but the more the judges
rely on staff work, the more important it is that each member of the
panel gives independent consideration to the cases. Any errors or
omissions in the staff product are more likely to be caught if the judges
view thie cases without the preconceptions mduced by the knowledge
that one of their brethren has found nothing amiss. Put another way,
“the less-than-dedicated panel which would produce a one-judge opin-

125. 7d. at 4-5.

126. P. CARRINGTON, D. MEADOR & M. ROSENBERG, supra note 16, at 48.

127. See note 118 supra; Thompson, supra note 9, at 478-80.

128. We need not posit any kind of actual pressure by the initiating judge to acknowledge
that such pressure may be perceived. For instance, if the initiating judge forwards six cases, the
junior judges may well be hesistant about raising questions about each one. This hesitancy will be
incrcased if disagreement will put the case on a different track and perhaps require the attention of
a different panel of judges. See note 112 supra.



1000 CALIFORNIA LAW REVIEW [Vol. 68:937

jion without staff may produce a no judge opinion with it.”!?°

The second safeguard in the Ninth Circuit’s procedures Lies in the
fact that every case decided on the mnerits is discussed at a conference,
whether or not the panel hears oral argunent. The importance of the
conference is well stated by Professors Carrington, Meador, and Rosen-
berg:

The essence of appellate collegiality is that all the deciding judges
give simultaneous consideration in each other’s presence to the particu-
lar case. . . . Not taking up the case at a conference, where there has
been no oral argument, renioves the opportunity for interaction and
exchange of views by the judges participating in the decision.'2°

As noted earlier, a conference provides the most congenial atmosphere
for raising doubts or questions that have not yet been fully articulated
in the judges’ minds and that may not appear to be worth the trouble of
putting down on paper. The imcompletely formed idea inay develop
further in the course of discussion; even if it does not, it may trigger
other questions—perhaps not directly related—that do require further
attention.

Carrington, Meador, and Rosenberg go on to say that the oral ar-
gument can serve as an acceptable substitute for the closed conference
if the judges participate actively and “agree at the conclusion of the
argument that no purpose would be served by further discussion.”!?!
There is merit to this view, especially if the judges have had the benefit
of a thorough staff memorandun prior to the argument. If the oral
argument hias answered satisfactorily all of the questions raised either
by the memorandum or by the judges’ own study of the briefs and
records, it is unlikely that inore remains to be said at a conference. On
the other hand, if oral argument is ormitted, it is vital that the judges
talk togetlier and express any doubts they inay have about the conclu-
sions suggested by their reading of the case imaterials.

While the benefits of the conference are great, the costs are not.
When tlie judges lhiear oral argument, they will have no difficulty in
liolding a face-to-face conference on the cases afterwards. Moreover,
the conference can include some cases that are not argued. Thus, if the
court omits oral argument i a large proportion of its cases, I would

129. Thompson, supra note 9, at 515.

Note, however, that the process also works in reverse. If a court does choose to give one
judge the principal responsibility for each case, the risk of one-judge opinions will he diminished
if the initiating judge circulates not only a docunient expressing his own views, but also a thor-
ough staff memorandum prepared in advance of judicial consideration. The staff inemorandum
will alert the other members of the panel to natters that may require further exploration notwith-
standing the initiating judge’s view that they are not worth pursuing.

130. P. CARRINGTON, D. MEADOR & M. ROSENBERG, supra note 16, at 30.
131. 74
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suggest that the non-argued cases be included on the panels’ daily cal-
endars, so that they can be discussed at conference without the need to
arrange a special mneeting. In somne courts, however, insubstantial cases
are placed on a completely different track, and are assigned to panels of
judges who would not, in the ordinary course, meet as panels. In this
situation, a telephone conference call may suffice to preserve most of
the values of the im-person conference.'*?

Like the rule of equal responsibility, the conference serves as a
safeguard aginst staff usurpation. Indeed, it may be that the more plau-
sible the staff law clerk’s conclusion, and the more comprehensive the
reasoning underlying his recommendation, the more important it is
that the judges get together and discuss any small doubts that may turn
out to require further consideration. The conference thus complements
the independent examination that the judges have given the cases: the
judges first scrutinize the staff memorandum and other materials mdi-
vidually, without any preconceptions induced by another judge’s view;
thereafter, each judge has the opportunity to bring to the attention of
his colleagues any doubts, however small or inchoate, that have been
triggered by his examination.'®?

The third safeguard in the Ninth Circuit is that the staff does not
draft opinions until the judges—usually all three of them—have con-
sidered the case. Admittedly, the judges can save some time, and the
decisional process can be expedited, if the panel members are presented
with a draft opinion when they receive the staff memorandum, the
briefs, and the record. Admittedly, also, m a large number of cases the
result and reasoning einbodied in the draft will not differ in any mean-
ingful way from what the judges would have produced if they had not
had the draft. In 1y view, however, the predrafted disposition makes it
too easy for the judges to shirk their responsibilities. Even the most
diligent of judges, if very hard pressed (as most appellate judges today
are), nay succumb to the temptation to adopt a staff draft that disposes
of all of the issues in a plausible fashion, even though his own ap-
proach, if he had given drafting instructions to the law clerk, would
have been somewhat different.’** The substitution may have no effect
on the result in the particular case, and if the opinion is desiguated as

132. Raising questions is not quite as easy as it is when judges are sitting around a table, but it
is easy enough, especially if the judges have speaker attachments on their telephones that permit
them to talk, listen, and refer to documnents without having to hold their receivers to their ears.

133. Once again, however, the absence of a staff memorandumn does not diminish the desira-
bility of the conference; on the contrary, the need remnains, although for different reasons. The
risk then is not that the panel will adopt the staff attorney’s conclusions without adequate scrutiny
or reflection, but that the judges will fail to see gaps in the initiating judge’s reasoning or factual
presentations that the law clerk might have caught.

134, See Second Phase Hearings, supra note 6, at 977-79 (testimony of Judge Lewis).
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one not to be published or cited, the apparent effect on the develop-
ment of thie law may be small also. Yet it seems to me that over a
period of time the effect would be felt in ways difficult to quantify or
pinpoint. The process would develop a momentum of its own; the
judges would become, to some extent, bureaucrats reviewing and often
rubber-stamping (the image is inescapable) the work of their subordi-
nates, rather than individual craftsmen bringing their own unique qual-
ities to bear on the cases. In a sense, the court would have lost control
of a substantial proportion of its decisions, and given up the very char-
acteristics thiat distinguish the judiciary from an executive department
or administrative agency.

The fourth safeguard agamst usurpation of the judicial function is
the court’s policy of hiring court law clerks directly out of law school
for one year or two, rather than developing a staff of career attorneys.
However great the temnptation may be to rely too heavily on the conclu-
sions of a staff memorandum, it will be even greater if the memoran-
dum has been prepared by an experienced attorney whose work the
judges liave found, over thie years, to be generally sound. Conversely,
the risk is reduced if the memorandum, though solidly researched and
supported, is the product of a recent graduate who is bright and able
but does not have the samie kind of track record. Admittedly, there is a
certam amount of inefficiency in training a new group of law clerks
eacl: year, but in my view thie losses are far outweighed by the benefit
of minimizing the risk that the judges will give—or be seen as giving—
too niuch weight to the recommendations of an experienced staff.!?s

Hiring recent graduates preserves the integrity of the judicial func-
tion in another way. For the very reason that they lack experience, the
recent graduates will perceive difficulties or questions that a niore sea-
soned attorney would regard as nonexistent or foreclosed. Most of the
time, perhaps, the judges will not share the law clerk’s view; they will
find that the point has been decided, or that the suggested distinctions
are without merit. Every now and thien, lowever, the mexperienced
law clertk will draw the judges’ attention to something that warrants
further examination. Even if the result remains the same im the partic-
ular case, the opmion may develop ideas or a rationale that will be
useful to the bar and the lower courts in the handling of future cases.

For instance, a career attorney who has liandled many cases on

135. The effect on the bar’s perceptions is likely to be much greater than the actual effect. 1f,
as the judges tell us, the vast majority of appeals can be decided only one way, and on only one
line of reasoning, see Thompson, supra note 9, at 514, and authorities cited therein; H. FRIENDLY,
BENCHMARKS 6 (1967), the judges’ decision will coincide with the staff recommendation far more
often than not. The bar is more likely to take this as an indicium of undue influence if the alleged
influencers are long-time court attorneys rather than individuals just out of law school.
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immigration law or the availability of mandamus may assume that par-
ticular precedents have established certam propositions. If, over a pe-
riod of time, the attorney’s memoranda proceed on this assumption, his
views are likely to become those of the court. On the other hand, if the
matter is assigned to a recent graduate who has to study the cases to
find out what they stand for, he may discover that the supposed hold-
ings were merely dicta. The court when presented with the issue may
adopt the dicta as law, but it will be after consideration of an open
question, not because the judges assume that the point has already been
determined.

To be sure, the inexperienced law clerk will spend some time re-
searching or analyzing issues that turn out to be foreclosed. This is a
small price to pay for bringing to the judges’ attention other issues that
may have appeared foreclosed, but were not. I note, moreover, that the
inefficiency resulting from unnecessary exploration of settled questions
is substantially reduced in the Ninth Circuit by reason of the guidance
available to the inexperienced law clerks through the divisional system
and the review process.

C. Conclusion

Appellate courts today are sailing on uncharted waters. The flow
of cases has grown at a rate undreamed of in years past. Many of the
appeals involve intractable questions of social and legal policy that will
require days and even weeks of work on the part of the judges and their
law clerks. But the courts must also do justice—and be seen as doing
justice'**—in the vast numbers of seemingly insubstantial cases, lest
“the occasional meritorious [appeal] . . . be buried in a flood of worth-
less ones.”**” Nor can the courts remain indifferent to the cumulative
effect of assemnbly-line justice on the development of legal rules.

Any departure from traditional appellate procedures entails some
risks. By making wise use of a central staff, the court can keep the risks
at a minimum without unduly intruding on the judges’ ability to give
full consideration to the difficult or precedential appeals.

136. See United States v. Del Piano, 593 F.2d 539, 541 n.2 (3d Cir. 1979) (Adams, J., concur-

ring).
137. See Brown v. Allen, 344 U.S. 443, 537 (1953) (Jackson, J., concurring in result).



