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In five cases decided on the same day in 1976,1 the United States
Supreme Court held that the Constitution requires the sentencing judge
or jury in a capital case to consider evidence offered by the defendant
to mitigate his sentence. Two years later, in Lockett v. Ohio,2 the Court
struck down the Ohio death penalty statute because it unconstitution-
ally restricted the capital defendant's right to sentencer consideration of
mitigating circumstances concerning his character, record, and offense.
At first blush, the Lockett decision appears to be little more than a
simple extension of the 1976 Cases, ensuring that states do not use re-
strictive statutory lists of mitigating circumstances to bar the capital
sentencing authority from considering any proffered mitigating factors
or evidence. With rare exception, the lower courts3 and commenta-
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1. The terms "1976 Death Penalty Cases" and "1976 Cases" will be used in this Article to
refer collectively to the five capital punishment decisions handed down by the Supreme Court on
July 2, 1976: Roberts v. Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S. 280
(1976); Jurek v. Texas, 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); and Gregg v.
Georgia, 428 U.S. 153 (1976).

2. 438 U.S. 586 (1978).
3. In determining whether a state death penalty statute complies with Lockett, lower courts

routinely have considered only this requirement and have approved the statute as long as the
roster of mitigating circumstances is nonexclusive. See, e.g., Jacobs v. State, 361 So. 2d 640, 652-
53 (Ala. 1978) (on rehearing); State v. White, 395 A.2d 1082, 1087-88 (Del. 1978); State v. Cole-
man, 605 P.2d 1000, 1016-17 (Mont. 1979), cert. denied, 100 S. Ct. 2952 (1980). The lower courts
almost uniformly have rejected defendants' claims that Lockett establishes additional require-
ments for sentencer consideration of mitigating circumstances. See, e.g., Collier v. State, 244 Ga.
553, 568-69, 261 S.E.2d 364, 376-77 (1979) (rejecting claim that Lockett requires specific mention
of proffered mitigating circumstances in jury instructions); Adams v. State, 577 S.W.2d 717, 729-
30 (Tex. Crim. App. 1979), rev'd on other grounds, 100 S. Ct. 2521 (1980) (rejecting claim that
Lockett requires that sentencer be permitted to consider each mitigating circumstance as a reason
in and of itself for imposing a noncapital sentence). For further discussion of this lower court case
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tors4 have treated it as no more than that. Careful study of Lockett
reveals, however, that the decision applies more broadly than has been
recognized and delineates the capital defendant's eighth amendment
rights in ways not yet appreciated. The changes that Lockett works in
eighth amendment law are subtle, but may dramatically affect the na-
ture and scope of capital sentencing hearings. In fact, of the three state
death penalty statutes upheld in the 1976 Cases, none would pass con-
stitutional muster when considered in light of Lockett. This Article
examines Lockett and its significance for the right of capital defendants
to sentencer consideration of mitigating circumstances.

Part I of this Article reviews the Lockett decision against the back-
ground of the Court's major death penalty decisions. Part II considers
the broader implications of the Lockett decision for the capital defend-
ant's right to present mitigating circumstances of character, record, and
offense by testing these implications against the death penalty laws in
Georgia and Texas-statutes that the Court upheld in 1976. Part III
considers the problems of applying Lockett to other state statutes by
examining the Florida death penalty statute, the third statute that the

law, see notes 66-77, 129, and accompanying text infra. For a unique example of a broad reading

of Lockett by a lower court, see Chenault v. Stynchcombe, 581 F.2d 444, 447-48 (5th Cir. 1978)
(Wisdom, J.) (recognizing that Lockett requires specific reference to proffered mitigating circum-

stances in jury instructions).
4. See, e.g., Comment, Individualized Sentencing Determination, 12 AKRON L. REV. 360

(1978); Comment, The Role of Mitigating Circumstances in Considering the Death Penalty, 53 TUL.
L. REV. 608 (1979) (noting, however, important ambiguities in Lockett). One Comment found
broader significance in Lockett only for the issues of a defendant's right to a bifurcated trial with
separate hearings for guilt and sentencing and right to sentencing by a jury. The Supreme Court,
1977 Term, 92 HARV. L. REV. 57, 103 n.38 (1978). Some commentators have perceived in Lockett

the concealed adoption of a stricter standard of judicial review of capital legislation, but have not

identified any serious changes that it makes in the substantive doctrines established in the 1976
Death Penalty Cases. Manheim, he Capital Punishment Cases: A Criticism of Judicial Method,
12 Loy. L.A. L. REV. 85, 126-31, 134 (1978); Comment, Right of a Defendant to HaveAny Relevant

Aspects of His Character and Circumstances of Offense Used as Factors Mitigating a Death Sen-
tence, 25 WAYNE ST. L. REV. 1147 (1979).

5. In describing the three statutes sustained in the 1976 decisions, the Lockett Court noted

that "[n]one of the statutes we sustained. . . clearly operated at that time to prevent the sentencer
from considering any aspect of the defendant's character and record or any circumstances of his

offense as an independently mitigating factor." 438 U.S. at 607. Although one lower court has
interpreted this passage from the Lockett opinion as expressly holding that these three statutes
comply with all Lockett requirements, Spinkellink v. Wainwright, 578 F.2d 582, 620-21 (5th Cir.

1978), cert. denied, 440 U.S. 976 (1979), the Lockett Court could not and did not decide the consti-
tutionality of statutes that were not before it. Rather, the Court was commenting that any consti-

tutional deficiencies in the three statutes had not been "clearly" apparent in 1976 and that the
language of each of the statutes appears to provide for sentencer consideration of any and all
mitigating circumstances. Lockett v. Ohio, 438 U.S. at 606-07. In the following discussion, we
will examine closely the language of the three statutes and the case law interpreting them to
demonstrate that this initial impression of the statutes is incorrect. All three unconstitutionally

restrict the capital defendant's eighth amendment right to sentencer consideration of mitigating
circumstances.
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Court upheld in 1976 and a statute that, but for some questionable ju-
dicial reconstruction, should have been invalidated under Lockett. The
Article concludes by proposing a general method for applying the re-
quirements of Lockett and by exploring other changes in capital sen-
tencing procedures which, although not set forth in the Lockett
opinion, nevertheless follow logically from the principles announced in
the case.

I

LOCKE7- BACKGROUND AND HOLDING

A. Capital Defendants' Pre-Lockett Right to Present Mitigating
Circumstances

The foundation of modem death penalty law is the Supreme
Court's 1972 decision in Furman v. Georgia.6 In a terse per curiam
opinion, a five-Justice majority reversed several death sentences im-
posed under the Georgia and Texas death penalty statutes on the-
ground that the sentences were cruel and unusual punishments in vio-
lation of the eighth amendment. The five Justices in the majority all
filed separate opinions, the prominent themes of which were that sen-
tencing authorities exercising unbridled discretion in capital cases acted
capriciously in selecting defendants for execuiion and were prone to
discrimination against minority defendants.7 The plethora of opinions
prevented Furman from clearly establishing constitutional require-
ments for capital sentencing, but the immediate effect of Furman was
far-reaching: The decision invalidated all capital sentencing schemes
then in effect in the United States.'

In the wake of Furman, the legislatures of thirty-five states revised

6. 408 U.S. 238 (1972).
7. Furman v. Georgia, 408 U.S. at 240-57 (Douglas, J., concurring) (discretionary sentenc-

ig procedures permit discriminatory sentences); id. at 291-300 (Brennan, J., concurring) (statutes
permit capricious sentencing); id. at 309-10 (Stewart, J., concurring) (statutes permit random and
capricious imposition of death penalty); id. at 311-14 (White, J., concurring) (infrequent imposi-
tion of death penalty makes it unusual and pointless punishment); id. at 364-66 (Marshall, J.,
concurring) (death penalty discriminates against minority group defendants). Justices Brennan
and Marshall also concluded that the death penalty was per se unconstitutional. Id. at 305-06
(Brennan, J., concurring); id. at 370-71 (Marshall, J., concurring). For a full analysis of Furman,
see England, Capital Punishment in the Light of Constitutional Evolution: An Analysis of Dbistine-
lions Between Furman and Gregg, 52 NOTRE DAME LAW. 596, 596-600 (1977); The Supreme
Court, 1971 Term, 86 HARV. L. REv. 52, 76-85 (1972).

8. Each of these schemes involved the type of absolute sentencer discretion condemned in
Furman. See Lockett v. Ohio, 438 U.S. at 597-99; M. MELTSNER, CRUEL AND UNUSUAL: THE
SUPREME COURT AND CAPITAL PUNISHMENT 292-93, 299-300 (1973). Subsequently, the various
state supreme courts performed the task of actually invalidating their respective death penalty
statutes. Eg, Hubbard v. State, 290 Ala. 118, 120, 274 So. 2d 298, 301 (1973); State v. Schmid,
109 Ariz. 349, 356, 509 P.2d 619, 626 (1973); State v. Gibson, 259 S.C. 459, 192 S.E.2d 720 (1972);
State v. Baker, 81 Wash. 2d 281, 501 P.2d 284 (1972).

1981]
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their death penalty statutes or enacted new ones,9 attempting to con-
struct capital sentencing procedures that incorporated the criteria sug-
gested in the concurring opinions in Furman."0 The disunity among
the Furman opinions, however, resulted in wide variations among the
new state statutes.tI The statutes generally took one of two forms: (1) a
statute imposing a mandatory death sentence for all defendants con-
victed of any of several enumerated capital crimes; or (2) a guided dis-
cretion statute giving the sentencing judge or jury discretion in
imposing death, but guiding the sentencer's decision through express
standards-normally involving lists of, or questions about, aggravating
and mitigating factors.' 2

In the 1976 Death Penalty Cases, the Supreme Court considered
the constitutionality of both types of statutes. The Court upheld the
guided discretion statutes enacted by Georgia,'3 Florida, 14 and Texas, I'
but struck down the mandatory death penalty statutes of North Caro-
lina 16 and Louisiana.17 These decisions, although consisting entirely of
plurality opinions, concurrences, and dissents,' 8 established an essen-
tially coherent theory of the requirements of the eighth amendment for
a constitutional death penalty scheme. Addressing the petitioners'
contention that the death penalty is per se cruel and unusual, the plu-
rality established and applied two eighth amendment criteria: A pun-
ishment avoids the prohibition of the eighth amendment if it accords
both with "evolving standards of decency" as reflected in contemporary
public attitudes,' 9 and with the moral concept of the "dignity of man"
that lies at the foundation of the eighth amendment. 20 The plurality

9. England, supra note 7, at 601-02.
10. Lockett v. Ohio, 438 U.S. at 599-600.
11. Id. For detailed discussion of the various statutory schemes, see Note, Discretion and the

Constitutionality ofthe New Death Penalty Statutes, 87 HARV. L. REV. 1690, 1699-1712 (1974);
Note, Furman to Gregg, The Judicial and Legislative History, 22 How. L.J. 53, 86-91 (1979).

12. Lockett v. Ohio, 438 U.S. at 599-600.
13. Gregg v. Georgia, 428 U.S. 153 (1976).
14. Proffitt v. Florida, 428 U.S. 242 (1976).
15. Jurek v. Texas, 428 U.S. 262 (1976).
16. Woodson v. North Carolina, 428 U.S. 280 (1976).
17. Roberts v. Louisiana, 428 U.S. 325 (1976).
18. A plurality consisting of Justices Stewart, Powell, and Stevens formed the core of the

shifting majority that upheld the Georgia, Florida, and Texas statutes and invalidated the North
Carolina and Louisiana statutes. Justices White, Blackmun, and Rehnquist and Chief Justice
Burger concluded that all five of the death penalty statutes were constitutional and provided a
majority for approving the Georgia, Florida, and Texas statutes. Justices Brennan and Marshall
concluded that capital punishment is per se unconstitutional and formed the remaining part of the
majority for striking down the North Carolina and Louisiana statutes. For further discussion of
the various opinions in these cases, see he Supreme Court, 1975 Term, 90 HARv. L. REv. 58, 63-
76 (1976).

19. Gregg v. Georgia, 428 U.S. at 173 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)
(plurality opinion)).

20. Gregg v. Georgia, 428 U.S. at 173 (quoting Trop v. Dulles, 356 U.S. at 100). See Coker
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concluded that capital punishment met the first test because public atti-
tudes, as measured by such objective evidence as recent legislative en-
actments and jury verdicts, demonstrated that contemporary standards
of decency were consistent with the sanction of death in appropriate
cases.2" The plurality also found that the death penalty did not cate-
gorically offend the eighth amendment concept of the "dignity of
man," both because it could further the legitimate penological goals of
deterrence and retribution 22 and because it was not disproportionate to
the murder offenses for which it was generally imposed.23

The 1976 Death Penalty Cases approved those capital sentencing
procedures in which the sentencing judge or jury measures aggravating
circumstances against mitigating circumstances to determine whether
death is an appropriate punishment for the individual defendant. The
plurality explained that such a procedure cures the arbitrariness con-

v. Georgia, 433 U.S. 584, 592 (1977) (explaining the analysis in the 1976 Death Penalty Cases).

For an extensive discussion of the eighth amendment analysis applied in the 1976 decisions, see

Liebman & Shepard, Guiding Capital Sentencing Discretion Beyond the "Boiler Plate" Mental

Disorder as a Mitigating Factor, 66 GEO. L.J. 757, 762-77 (1978).
21. Gregg v. Georgia, 428 U.S. at 173, 176-82.

22. Id. at 183-87. The eighth amendment requires a legitimate penological purpose for a

punishment to ensure that the penalty is not a gratuitous and wanton infliction of pain. Id. at 173,

182-83. In discussing the penological justifications for the death penalty, the Court acknowledged

that the evidence of any deterrent value of capital punishment is at best inconclusive, but deferred

to the apparent legislative judgment that the use of the death penalty will deter future crimes. Id.

at 184-86. Two other penological justifications for criminal penalties, incapacitation of the of-

fender and rehabilitation, played no part in the Court's analysis. The plurality noted that protec-

tion of society through incapacitation of dangerous offenders is frequently advanced as a

justification for the death penalty, but did not rely on this justification in any manner. Id. at 183

n.28. As Mr. Justice Marshall pointed out, incapacitation provides little if any support for the use

of capital punishment, since life imprisonment without the possibility of parole is equally effective
in protecting society from the particular offender. Id. at 236 n.14 (Marshall, J., dissenting); ac-

cord, Commonwealth v. O'Neal, 369 Mass. 242, 258-59, 339 N.E.2d 676, 685 (1975) (Tauro, C.J.,

concurring); The Supreme Court, 1975 Term, 90 HARV. L. REv. at 72. The penological objective

of rehabilitation is of course inapplicable to any discussion of the final and irrevocable punish-

ment of death. Furman v. Georgia, 408 U.S. at 206 (Stewart, J., concurring).

23. Under the proportionality component of the eighth amendment human dignity principle,

a punishment is unconstitutionally excessive if it is invariably disproportionate to the offense for

which it is imposed. Coker v. Georgia, 433 U.S. 584, 591-92 (1977). Although concluding that

capital punishment is not invariably disproportionate to capital murder offenses, the Court ex-

plained that a defendant may still claim that death is invariably disproportionate to a particular

type of capital offense. Gregg v. Georgia, 428 U.S. at 187 & n.35; see, e.g., Coker v. Georgia, 433

U.S. 584 (1977) (holding that capital punishment is unconstitutionally disproportionate to the

offense of rape). See also Lockett v. Ohio, 438 U.S. at 624-28 (White, J., concurring and dissent-

ing) (concluding that the death penalty is invariably excessive for murderers who did not intend to

cause the death of the victim); Woodson v. North Carolina, 428 U.S. 280, 305 n.40 (1976) (reserv-

ing the question of whether the punishment of death is invariably disproportionate for murderers

acting under duress and not fully participating in the crime). For further discussion of the appli-

cation of the proportionality principle to capital cases, see Radin, The Jurisprudence of Death:

Evolving Standaras for the Cruel and Unusual Punishments Clause, 126 U. PA. L. REv. 989 (1978).

On the application of the proportionality principle to noncapital cases, see Rummel v. Estelle, 100
S. Ct. 1133, 1138-40 (1980).
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demned in Furman by providing standards to guide the sentencing au-
thority in choosing the appropriate sentence.24

The 1976 Death Penalty Cases thus established that sentencer con-
sideration of "mitigating circumstances"25 is a constitutionally man-
dated part of any capital sentencing procedure. The plurality
explained that the severity and irrevocability of a death sentence re-
quire a reliable determination of the appropriateness of such a sen-
tence.26 The Constitution requires an individualized sentencing
determination-with sentencer consideration of both the reasons for
and the reasons against imposing the death penalty-as a means of
achieving reliability in capital sentencing.27 Indeed, the primary con-
stitutional deficiency of the mandatory death penalty statutes was that
they precluded sentencer consideration of mitigating circumstances.28

24. Jurek v. Texas, 428 U.S. at 270-74; Proffitt v. Florida, 428 U.S. at 251-53; Gregg v. Geor-
gia, 428 U.S. at 196-98. In upholding the Georgia, Florida, and Texas statutory provisions for

weighing aggravating and mitigating circumstances and imposing punishment, the Court ap-
proved the statutes on their face and did not address their constitutionality as construed or actu-
ally applied by the lower courts. See Godfrey v. Georgia, 100 S. Ct. 1759, 1762 (1980) (explaining

that the Georgia statute was sustained as constitutional "on its face" in 1976, and that the Godfrey
case presented the very different question of the constitutionality of the statute as construed and

applied); Jurek v. Texas, 428 U.S. at 270-74; Proffitt v. Florida, 428 U.S. at 251 (procedures consti-
tutional "on their face"); Gregg v. Georgia, 428 U.S. at 198 ("On their face these procedures seem
to satisfy the concerns of Furman.").

25. A "mitigating circumstance," sometimes called a "mitigating factor," Lockett v. Ohio,
438 U.S. at 606-08, or "mitigating fact," Roberts v. Louisiana, 431 U.S. 633, 637 (1977) (per

curiam); Gregg v. Georgia, 428 U.S. at 197, is an attribute of the defendant's character, record, or
offense that by its very nature "mitigate[s] against imposing capital punishment," id.--e., calls
for leniency in the capital sentencing decision. Thus, as the Supreme Court has explained, some

typical mitigating circumstances are "the youth of the offender, the absence of any prior convic-
tion, the influence of drugs, alcohol or extreme emotional disturbance, and even the existence of
circumstances which the offender reasonably believed provided a moral justification for his con-

duct." Roberts v. Louisiana, 431 U.S. at 637. All of these factors are "mitigating factors" because
they militate in favor of leniency in the capital sentencing decision.

For purposes of this Article, a mitigating "factor" or "circumstance" should be distinguished
from a mitigating "aspect" of a specific defendant's character, record, or offense. An aspect of

character, record, or offense is simply an attribute or characteristic of the individual defendant's
character, record, or the circumstances of his offense that the defendant can proffer as a mitigating
circumstance itself or as evidence of a mitigating circumstance. For example, a defendant could

offer proof of his extreme emotional disturbance, and argue that this aspect of his character is in
itself a mitigating circumstance. The defendant also could present evidence of his earlier commit-
ment to a mental institution, another aspect of his character, which would tend to support the

mitigating circumstance of extreme emotional disturbance.
26. Woodson v. North Carolina, 428 U.S. at 305.
27. Roberts v. Louisiana, 428 U.S. at 333-34; Woodson v. North Carolina, 428 U.S. at 304-

05; Jurek v. Texas, 428 U.S. at 271.
28. Roberts v. Louisiana, 428 U.S. at 333-34 ("The constitutional vice of mandatory death

penalty statutes [is the]. . . lack of focus on the circumstances of the particular offense and the
character and propensities of the offender," and "[elven the . . . narrowly drawn categories of
first-degree murder in the Louisiana law afford no meaningful opportunity for consideration of

mitigating factors presented by the circumstances of the particular crime or by the attributes of the

individual offender."); Woodson v. North Carolina, 428 U.S. at 304-05.
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Although the 1976 Cases made it clear that virtually all capital
defendants have a constitutional right to receive sentencer considera-
tion of mitigating circumstances, 29 the cases did not fully define the
nature and scope of this right. While declaring unequivocally that a
death penalty statute must permit at least some sentencer consideration
of mitigating aspects of the defendant's character, record, and offense,
the decisions failed to clarify whether the defendant has the constitu-
tional right to present evidence and receive sentencer consideration of
all such mitigating circumstances. 30

B. Lockett v. Ohio

Sandra Lockett was charged with and convicted of the capital of-
fense of aiding in the commission of an armed robbery that resulted in
a homicide.3' In accordance with the Ohio death penalty statute, Lock-

29. In establishing this right, the Court expressly reserved the question whether a mandatory
death penalty with no sentencer consideration of mitigating circumstances might be constitution-
ally permissible in the exceptional case of a murder by a prisoner already serving a life sentence
for a previous unrelated murder conviction. Roberts v. Louisiana, 428 U.S. at 334 n.9; Woodson
v. North Carolina, 428 U.S. at 287 n.7, 292 n.25. The Court has continued to reserve this issue in
subsequent decisions. Lockett v. Ohio, 438 U.S. at 604 n. 11; Roberts v. Louisiana, 431 U.S. 633,
637 n.5 (1977) (per curiam). Lower courts have concluded, however, that the constitutional princi-
ples that prohibit mandatory death penalty statutes apply equally in the case of a murder by a
prisoner serving a life sentence. Graham v. Superior Court, 98 Cal. App. 3d 880, 887, 160 Cal.
Rptr. 10, 13-14 (Ist Dist. 1979); State v. Cline, 397 A.2d 1309, 1311 (R.I. 1979). Contra, Schuman
v. State, 578 P.2d 1183, 1186-87 (Nev. 1978). The only possible basis for distinguishing the life
prisoner who commits murder from other capital defendants is the possibility that a defendant
who is already serving a life sentence may not be deterred from committing a subsequent murder
unless the punishment for this second offense were death, and not merely a superfluous additional
term of imprisonment. See Gregg v. Georgia, 428 U.S. at 186. This argument assumes that a
defendant serving a life sentence does in fact remain in prison until he or she dies, and thus that
the life prisoner is already serving the maximum punishment short of death. However, in most
states, all life prisoners have the possibility of parole, see, e.g., N.Y. PENAL LAW §§ 70.00(3), 70.40
(McKinney Supp. 1979-1980), and even in those states in which a defendant can be sentenced to
life imprisonment without the possibility of parole, such a defendant can still receive a commuta-
tion of sentence by the governor. See, e.g., CAL. CONsT. art. VII, § 1 (commutation power appli-
cable to all offenses and therefore could be exercised in the case of a defendant who has been
sentenced to life imprisonment without the possibility of parole under CAL. PENAL CODE §§ 190-
190.4 (West Supp. 1980) and is subject to mandatory capital punishment under CAL. PENAL CODE
§ 4500 (West Supp. 1980) if he or she commits a subsequent murder). Thus, a mandatory death
sentence is not necessary for deterrence: Even a life prisoner has "something to lose"--the possi-
bility of eventual freedom-if he or she commits a murder while in prison. Graham v. Superior
Court, 98 Cal. App. 3d at 887, 160 Cal. Rptr. at 13-14; H. BEDAU, THE COURTS, THE CONSTITU-
TION, AND CAPITAL PUNISHMEt~r 49 (1977); Zeisel, The Deterrent Effect of the Death Penalty:
Facts v. Faiths, 1976 Sup. CT. REV. 317, 339. Thus, a murder by a life prisoner is not distinguisha-
ble from other capital offenses for purposes of eighth amendment requirements for sentencer con-
sideration of mitigating circumstances, and this Article will therefore treat all capital offenses alike
in discussing eighth amendment requirements.

30. See Lockett v. Ohio, 438 U.S. at 604 (pointing out this uncertainty in the mitigating
circumstances requirements established in. the 1976 decisions).

31. Id. at 589-93. The precise charge was aggravated murder with the specifications that (1)
the murder was "committed for the purpose of escaping detection, apprehension, trial, or punish-
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ett was permitted to present the sentencing judge with a wide range of
potentially mitigating evidence concerning her character and history
and the nature of her offense.32 Lockett's character evidence showed
that she was twenty-one years old, of generally good character, and had
excellent prospects for rehabilitation.33 Psychiatric reports revealed
that Lockett had a low I.Q., possibly within the mental retardation
range.34 Lockett also presented evidence concerning her criminal rec-
ord, showing that although she had committed minor offenses as a ju-
venile and two misdemeanors as an adult, she had committed no major
criminal offenses until the present felony murder.35 Lockett's evidence
concerning the nature of her offense demonstrated that she had played
only a minor role in the robbery and did not participate in the actual
killing, and that the killing itself was unintentional. 36

Although the Ohio statute permitted the sentencing judge to hear
this mitigating evidence, it precluded him from considering it except
for the limited purpose of determining the existence of the three miti-
gating circumstances enumerated in the statute: (i) victim inducement;
(ii) duress, coercion, or provocation; and (iii) psychosis or mental defi-
ciency primarily causing the commission of the offense.37 In the ab-
sence of any of these statutorily enumerated mitigating circumstances,
the statute required the sentencing judge to impose a death sentence. 38

The sentencing judge in Lockett concluded that none of the statutory
mitigating circumstances applied, and sentenced Lockett to death.39

The Ohio Supreme Court upheld the conviction and death sentence, 40

and the United States Supreme Court granted certiorari.4 1

In her argument before the Court, Lockett claimed that the Ohio
statute unconstitutionally limited jury consideration of mitigating cir-

ment" in the course of an aggravated robbery, and (2) the murder was committed "while...

committing, attempting to commit, or fleeing immediately after committing or attempting to com-
mit. . . aggravated robbery." Id. at 589.

32. See id. at 594. For a detailed summary of this evidence, see Brief for Petitioner at 29-3 1,

Lockett v. Ohio, 438 U.S. 586 (1978) [hereinafter cited as Brief for Petitioner]. The Ohio statute

permitted a defendant to present mitigating evidence concerning "the nature and circumstances

of the offense and the history, character, and condition of the offender." OHIo REV. CODE ANN.
§ 2929.04(B) (Page 1975); see State v. Bell, 48 Ohio St. 2d 270, 281, 358 N.E.2d 556, 564-65 (1976),
rev'd, 438 U.S. 637 (1978).

33. Lockett v. Ohio, 438 U.S. at 594; State v. Lockett, 49 Ohio St. 2d 48, 66-67, 358 N.E.2d
1062, 1074-75 (1976), rev'd, 438 U.S. 586 (1978).

34. Lockett v. Ohio, 438 U.S. at 594; Brief for Petitioner, supra note 32, at 31, 58.
35. Lockett v. Ohio, 438 U.S. at 594; Brief for Petitioner, supra note 32, at 58.
36. Lockett v. Ohio, 438 U.S. at 594 n.2; Brief for Petitioner, supra note 32, at 58.
37. OHIO REV. CODE ANN. § 2929.03(E) (Page 1975); see Lockett v. Ohio, 438 U.S. at 594;

State v. Lockett, 49 Ohio. St. 2d 48, 66-67, 358 N.E.2d 1062, 1074, rev'd, 438 U.S. 586 (1976).
38. OHIO REV. CODE ANN. § 2929.03(E) (Page 1975).
39. 438 U.S. at 594.
40. State v. Lockett, 49 Ohio St. 2d 48, 358 N.E.2d 1062 (1976).
41. 434 U.S. 889 (1977).
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cumstances. Lockett argued that the statutorily prescribed sentencing
procedure precluded the sentencer from considering such mitigating
factors as her age, character, criminal record, lack of specific intent to
cause death, and her relatively minor part in the killing42 by requiring
it to cull from the defendant's mitigating evidence only those factors
relevant to the three statutorily prescribed mitigating circumstances.

In an opinion representing the views of a majority of the Court,43

Chief Justice Burger held that the Ohio statutory scheme violated the
eighth amendment. The Chief Justice explained that a death penalty
statute must not prevent the sentencer from "considering any aspect of
the defendant's character and record or any circumstances of his of-
fense as an independently mitigating factor."'  Broad sentencer con-
sideration of the "independent mitigating weight" of those aspects of
character, record, and offense that the defendant has proffered in miti-
gation, wrote Chief Justice Burger, helps to ensure the reliability re-

42. Lockett v. Ohio, 438 U.S. at 597; Brief for Petitioner, supra note 32, at 58.
43. Although, strictly speaking, Chief Justice Burger's opinion on the mitigating circum-

stances issue represents only a four-Justice plurality, careful examination of the opinions in Lock-
ell shows that as a practical matter, the principles espoused in the Chief Justice's opinion
represented the opinion of a majority of the Court. See Chenault v. Stynchcombe, 581 F.2d 444,
447-48 (5th Cir. 1978). Seven of the eight participating Justices agreed that Lockett's death sen-
tence had to be vacated. Justices Stewart, Powell, and Stevens concurred in the crucial Part III of
the Chief Justice's opinion, establishing the capital defendant's right to sentencer consideration of
all mitigating aspects of character, record, and offense. Lockett v. Ohio, 438 U.S. at 606-09. Jus-
tice Marshall adhered to his view that the death penalty is categorically unconstitutional, id. at
619, but indicated his agreement with the Chief Justice's view on mitigating circumstances by
asserting that the Ohio statute was a "blunderbuss... approach to imposition of the death pen-
alty for certain crimes, [that] wholly fails to recognize the unique individuality of every criminal
defendant who comes before its courts." Id. at 620-21. In a view analogous to, but slightly differ-
ent from, the Chief Justice's view, Justice Blackmun asserted that the state had to allow sentencer
consideration of the petitioner's noninvolvement in the actual killing and the degree of her mens
rea. Id. at 613-17. Justice Blackmun apparently would require the state to allow sentencer con-
sideration of these two mitigating circumstances, but not necessarily all mitigating circumstances.
Justice White expressly rejected the Chief Justice's reason for vacating the death sentence, id. at
622-24, and instead relied on a ground not reached by the Chief Justice. He invoked the propor-
tionality principle, see note 23 and accompanying text supra, asserting that a death sentence for a
defendant who did not intend to cause the death of the victim was grossly disproportionate to the
crime and served no valid purpose. Lockett v. Ohio, 438 U.S. at 624-28. Alone among the Jus-
tices, Justice Rehnquist would have affirmed the death sentence. Id. at 636. Justice Brennan did
not take part in the decision of Lockett.

Justice Marshall's reasons for vacating the death sentence, broader than but encompassing
the Chief Justice's rationale, suggest that at least five Justices-Stewart, Powell, Stevens, Burger,
and Marshall-would vote to overturn the death sentence of a defendant denied the right to pres-
ent all mitigating circumstances of character, record, and offense. This view would also be likely
to win the vote of Justice Brennan, who has consistently maintained that the death penalty is per
se unconstitutional. E.g., Coker v. Georgia, 433 U.S. 584, 600 (1977) (Brennan, J., concurring in
the judgment). This Article will therefore refer to the Lockett decision as expressing the views of a
majority of the Court, rather than just a plurality.

44. Lockett v. Ohio, 438 U.S. at 607.
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quired in the procedures for imposing the death sentence. 45 The vice of
the Ohio statute was that the sentencing authority could consider miti-
gating factors such as the defendant's age, minor role in the offense,
and lack of specific intent to cause death only if they shed light on one
or more of the statutory mitigating circumstances. Thus, they could not
in themselves affect the sentencing determination.46 Even though the
sentencing authority could hear the mitigating evidence, the structure
of the sentencing procedure prevented the sentencer from giving in-
dependent mitigating weight to the proffered aspects of character, rec-
ord, and offense.

The Lockett decision thus resolved the ambiguity in the 1976
Death Penalty Cases47 and made clear that a capital defendant has an
eighth amendment right to a sentencing authority with the power to
consider any and all aspects of the defendant's character, record, and
offense that the defendant wishes to proffer as mitigating circum-
stances.48 The Lockett decision thus does more than merely expand the
number of factors that must be considered by a capital sentencing au-
thority; it alters the process by which that authority must consider those
factors. The real significance of the decision lies in its requirement that
the sentencer give all mitigating factors offered by the defendant in-
dependent mitigating weight.

The defendant's right to have the sentencing authority "consider"
any proffered aspect of character, record, or offense is more than a con-
stitutional prohibition of restrictive rules concerning the admissibility
of evidence at a sentencing hearing. It is a right to have the sentencer
use such evidence as it sees fit in deciding whether the defendant merits
leniency. The Lockett Court's discussion of this independent mitigat-
ing weight requirement, unfortunately, is all too brief, and leaves its
application to other state sentencing statutes unclear. The decision
merely announces the existence of the requirement and applies it to the
facts of the case. Similarly, in Bell v. Ohio ,'4 a companion case to
Lockett, the Court simply applied the principles established in Lockett
to the facts of the Bell case to find that Bell had been unconstitutionally
sentenced to death under the Ohio statute.5 0 The Court's subsequent
death penalty decisions have not shed any further light on the Lockett

45. Id. at 605. The Chief Justice alluded to the common practice in noncapital cases of
individualized sentencing that relies on a wide variety of evidence about the character and back-
ground of the defendant and the nature of his offense. He stated that a capital sentencing proceed-
ing was an a fortiori occasion for such individualized sentencing. IM.

46. Id. at 604, 607-08.
47. See note 30 and accompanying text supra.
48. See note 25 supra.
49. 438 U.S. 637 (1978).
50. Id. at 642-43.
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independent mitigating weight requirement.51

The independent mitigating weight requirement can, of course, be
narrowly defined in terms of the Ohio statute struck down in Lockett
and Bell. Under such an interpretation, a state death penalty statute
violates Lockett if, like the Ohio statute, it establishes an exclusive ros-
ter of mitigating circumstances and requires that the sentencer consider
proffered mitigating evidence solely in the context of determining the
existence of those circumstances. However, both the general language
used by the Court in announcing this requirement in Lockett and the
doctrinal roots of the independent mitigating weight requirement sug-
gest a far broader meaning.

In Part II, we explore the scope of the independent mitigating
weight requirement by applying it to the death penalty statutes of two
states, Texas and Georgia.52 On their surface, these statutes differ sig-
nificantly from the Ohio statute invalidated in Lockett, but closer ex-
amination reveals that each fails to meet the constitutional standards
imposed by that decision. The two case studies also illustrate a prob-
lem that exists in states that have statutes that differ in form from the
Ohio law: an unwillingness on the part of the lower courts to look
beyond the surface differences between the statutes and apply the gen-
eral principles implicit in the Lockett decision.

51. All but one of the more recent Supreme Court decisions have concerned other aspects of
capital sentencing. See Adams v. Texas, 100 S. Ct. 2521 (1980) (application of statutorily pre-

scribed procedure for juror qualification in capital cases violated doctrine of Witherspoon v. Illi-
nois, 391 U.S. 510 (1968)); Beck v. Alabama, 100 S. Ct. 2382 (1980) (imposition of death sentence

violated eighth amendment where jury was not permitted to consider verdict of guilt of lesser
included noncapital offense); Godfrey v. Georgia, 100 S. Ct. 1759 (1980) (statutory aggravating
circumstance unconstitutionally vague as construed and applied); Presnell v. Georgia, 439 U.S. 14
(1978) (per curiam) (imposition of death sentence violated due process where one of the elements
of capital murder had never been found by sentencing authority but was found by appellate court
on the basis of its independent review of record). In the one recent decision relating to the right to
present and receive consideration of mitigating circumstances-Green v. Georgia, 442 U.S. 95
(1979) (per curiam)-the Court held that strict application of hearsay requirements to exclude

mitigating evidence in capital sentencing hearings violated due process. See notes 220-28 and

accompanying text infra. Although reiterating the crucial nature of the defendant's Lockett right
to present any and all mitigating evidence, see 442 U.S. at 97, the brief decision did not elaborate
on the meaning of the independent mitigating weight requirement.

52. It is, of course, hardly coincidental that the two statutes chosen for. this analysis are laws

sustained in the 1976 Death Penalty Cases. Because these statutes exemplify the constitutional
standards employed by the Supreme Court in the 1976 decisions, they can be used to examine the

extent to which Lockett expands the requirements established in the earlier decisions. Moreover,
because the Court rejected constitutional attacks on these statutes in the 1976 Cases, they have
served as models for death penalty laws in other states. See, e.g., State v. White, 395 A.2d 1082,

1085 (Del. 1978) (observing that DEn. CODE ANN. tit. 11, § 4209 (1977) "was obviously fashioned

upon the Georgia statute approved by the United States Supreme Court in Gregg"); OR. REV.

STAT. § 163.116 (1979) (modeled after the Texas law upheld in Jurek . Texas).
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II
THE NATURE AND SCOPE OF LOCKETT REQUIREMENTS

A. The Texas Statute

The Texas death penalty statute may appear at first to be less con-
stitutionally suspect than the Ohio statute. It does not expressly enu-
merate mitigating circumstances, and has been construed by the state
courts as permitting wide-ranging sentencer consideration of mitigating
factors. Closer examination of the Texas statute reveals, however, that
it cannot survive eighth amendment scrutiny under the independent
mitigating weight principle any better than the Ohio statute struck
down in Lockett. That examination requires us to probe further into
the meaning of the Lockett requirement that the sentencer be able to
give independent mitigating weight to any proffered mitigating circum-
stances.

L The Statutory Scheme

Under the Texas death penalty statute, 3 the defense and prosecu-
tion in a capital sentencing hearing can present any evidence relevant
to sentence.5 4 The sentencing jury is then directed to answer three
questions:

(1) whether the conduct of the defendant that caused the death of the
deceased was committed deliberately and with the reasonable ex-
pectation that the death of the deceased or another would result;"5

(2) whether there is a probability that the defendant would commit
criminal acts of violence that would constitute a continuing threat
to society;5 6 and

(3) if raised by the evidence, whether the conduct of the defendant in
killing the deceased was unreasonable in response to the provoca-
tion, if any, by the deceased. 7

The jury must determine whether the state has proved beyond a rea-

53. Tax. CODE CrIM. PROC. ANN. art. 37.071 (Vernon Supp. 1980).
54. The statute provides that "evidence may be presented as to any matter that the court

deems relevant to sentence." Id. art. 37.071 (a). For a discussion of the precise scope of the capi-
tal defendant's right to present evidence of mitigating circumstances under Texas law, see notes
72-75 and accompanying text infra.

55. TEx. CODE CPJM. PROC. ANN. art. 37.071(b)(1) (Vernon Supp. 1980). In a scathing criti-
cism of the Jurek decision, Professor Charles Black argues that the first statutory question does
not bear any rational relevancy to the issue of sentencing, but rather bears on issues of factual
guilt that should have been resolved before the defendant was convicted. Black, Due Processfor
Deat& Jurek v. Texas and Companion Cases, 26 CATH. U.L. REV. 1, 13-16 (1976).

56. TEx. CODE CRIM. PROC. ANN. art. 37.071(b)(2) (Vernon Supp. 1980). Professor Black
has strenuously argued that this question fairly invites a due process challenge on void-for-vague-
ness grounds, since no person could discern any clear content in the words "probability. . . be-
yond a reasonable doubt" and "criminal acts of violence." Black, supra note 55, at 4-6.

57. TEx. CODE CRIM. PROC. ANN. art. 37.071(b)(3) (Vernon Supp. 1980). Professor Black
has pointed out that this question, like the first statutory question, concerns an issue of factual
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sonable doubt that the answer to each of the questions asked is yes.: 8 If
the jury unanimously answers each of the questions affirmatively, the
trial judge must sentence the defendant to death.5 9

In establishing this structure for capital sentencing judgment, the
Texas statute does not expressly provide for sentencer consideration of
mitigating circumstances.60 However, in Jurek v. State,6' the Texas
Court of Criminal Appeals interpreted the statute as allowing consider-
ation of a wide range of mitigating factors. The court took the view
that the jury, in answering question number two concerning the likeli-
hood of the defendant's continuing to be a "threat to society," can con-
sider such factors as the range and severity of the defendant's earlier
criminal conduct, his age, and the possibility that he committed the
capital offense under duress, the domination of another person, or
some extreme mental or emotional pressure.62

The Texas court's construction of the statute figured prominently
in the United States Supreme Court's decision in the same case, Jurek v.
Texas,63 upholding the state statute against an eighth amendment at-
tack. In holding that the statute avoids the arbitrariness condemned in
Furman by providing for jury consideration of aggravating and miti-
gating circumstances,' the Supreme Court plurality found that the sec-
ond statutory question, as construed by the state court, permits jury
consideration of mitigating circumstances. 65

The state court construction of the statute in Jurek was also a key
factor in the Texas Court of Criminal Appeals' rejection of a Lockett

guilt that should be resolved in the guilt phase of the trial rather than at the sentencing hearing.
Black, supra note 55, at 4-5.

58. Tax. CODE CRIM. PROC. ANN. art. 37.071(c)-(d) (Vernon Supp. 1980). Although the jury

must be unanimous in order to return an affirmative finding to any of the questions, it can answer
"no" to a question if ten of the twelve jurors vote for a negative finding. Id. art. 37.07 1(d).

59. Id. art. 37.071(e).
60. Jurek v. Texas, 428 U.S. 262, 272 (1976) ("The Texas statute does not explicitly speak of

mitigating circumstances; it directs only that the jury answer three questions.").
61. 522 S.W.2d 934 (rex. Crim. App. 1975), af'd, 428 U.S. 262 (1976).
62. 522 S.W.2d at 939-40. The defendant in Jurek had claimed that the three-question statu-

tory scheme was too vague to give adequate guidance to the jury. The Texas Court of Criminal
Appeals rejected this claim, declaring that the factors relevant to a decision on the death penalty
are too complex to permit a simple formula. Id. at 939. The court then went on to state that there
are nevertheless some factors, such as the defendant's age and criminal record, "which are readily
apparent and are viable factors for the jury's consideration." Id.

63. 428 U.S. 262 (1976).
64. Id. at 276.
65. Id. at 272-74. Reviewing the Texas courts' interpretation of the second statutory ques-

tion, the plurality read the decisions in Jurek v. State, 522 S.W.2d 934 (Tex. Crim. App. 1975), and
Smith v. State, No. 49,809 (Tex. Crim. App. Feb. 18, 1976), as establishing a defendant's right "to
bring to the jury's attention whatever mitigating circumstances he may be able to show." 428 U.S.
at 272.

19811
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challenge three years later. InAdams v. State,66 the defendant claimed
that the Texas statutory scheme violated Lockett by unduly restricting
the jury's discretion in deciding whether the death penalty is appropri-
ate to a given offense.67 Adams argued that whenever the jury answered
the statutory questions in the affirmative, the statute unconstitutionally
prevented the jury from exercising leniency even if it believed that
"under all the circumstances the defendant does not 'deserve' a sen-
tence of death. ' 68 Adams conceded that under Jurek v. State69 a capi-
tal defendant in Texas may offer "any relevant mitigating evidence.''7°

He argued, however, that mitigating factors are "of no avail" if the
evidence in the case requires affirmative answers to the punishment
questions. 71 Adams essentially argued that to satisfy Lockett, the jury
must have the power to invoke any proffered aspect of the defendant's
character, record, or offense as a reason in and of itself for mitigating
the defendant's sentence.

The state court in Adams read Lockett as holding "that any rele-
vant mitigating evidence offered by the defendant must be considered
by the sentencing authority,"7 and summarily declared that "Texas
practice is in accord with this holding."73 This characterization of
Texas practice is questionable, since the state sentencing procedures ap-
pear to impose significant restrictions on both the defendant's ability to
present all mitigating circumstances74 and the jury's ability to fully con-
sider those circumstances. Even more important, however, the Texas

66. 577 S.W.2d 717 (rex. Crim. App. 1979), rev'd in part on other grounds, 100 S. Ct. 2521
(1980). The Texas Court of Criminal Appeals' decision inAdams addressed several issues, includ-
ing a Lockett challenge to the Texas statute and a claim that the jury selection procedure used in
the case violated the doctrine of Witherspoon v. Illinois, 391 U.S. 510 (1968). The Supreme
Court's grant of certiorari was limited to the Witherspoon issue and the Court reversed the convic-
tion solely on this ground. See 100 S. Ct. at 2525.

67. 577 S.W.2d at 729-30.
68. Id. at 729.
69. 522 S.W.2d 934 (rex. Crim. App. 1975), af'd, 428 U.S. 262 (1976).
70. State v. Adams, 577 S.W.2d at 729 (emphasis added).
71. Id.
72. Id. at 730 (emphasis added).
73. Id.
74. Although the Texas Court of Criminal Appeals has construed the statute to permit intro-

duction of all mitigating evidence, Quinones v. State, 592 S.W.2d 933, 947 (rex. Ct. Crim. App.),
cert. denied, 101 S. Ct. 256 (1980); Hovila v. State, 562 S.W.2d 243 (rex. Ct. Crim. App. 1978),
cert. denied, 439 U.S. 1135 (1979), the case law demonstrates that the Texas Courts in practice are
restricting mitigating evidence to information that is relevant to the statutory questions. Davis,
Texas Capital Sentencing Procedures: 7he Role of the Jury and the Restraining Hand of the Expert,
69 J. CRIM. L. & CRIMINOLOGY 300, 302 & n.26 (1978); Dix, Appellate Review ofthe Decision to
Impose Death, 68 GEo. L.J. 97, 154-55 (1979); see, e.g., Hovila v. State, 562 S.W.2d 243, 249 (rex.
Crim. App. 1978), cert. denied, 439 U.S. 1135 (1979) (upholding trial court's determination that
defendant could not present certain mitigating evidence because the evidence was not relevant to
the statutory questions).

75. Under the Texas sentencing procedure, the jury instructions present the statutory ques-
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court in Adams completely ignored the essence of the Lockett deci-
sion-that the sentencer not only must be allowed to hear all mitigating
evidence, but also must be allowed to give each proffered mitigating
circumstance independent mitigating weight. Failing to appreciate Ad-
ams' argument that the narrowly focused punishment questions were
inadequate vehicles for jury consideration of all mitigating aspects of
character, record, and offense, the court held that these questions
served to "give guidance to the jury regarding those factors about the
crime and the defendant that the State, representing organized society,
deems particularly relevant to the sentencing decision. '7 6 The court
thus avoided the more basic question whether the guidance provided
by the punishment questions prevents the jury from relying on mitigat-
ing factors other than those specifically relevant to the statutory ques-
tions in determining whether the death penalty should be imposed."

tions in the precise language of the statute, and the defendant is not entitled to an instruction

informing the jury of its ability to consider mitigating circumstances in answering the second

question. See Quinones v. State, 592 S.W.2d 933, 947 (Tex. Crim. App. 1980), cert. denied, 101 S.

Ct. 256 (1980). The jury cannot be presumed to give full consideration to mitigating circum-

stances unless it is informed of its ability to do so. For further discussion of the central role ofjury

instructions in permitting effective sentencer consideration of mitigating circumstances, see Part II
B infra. The Texas Court of Criminal Appeals has declared that "[tlhe jury can readily grasp the

logical relevance of mitigating evidence to the issue [in the second statutory question] of whether

there is a probability of future criminal acts of violence." Quinones v. State, 592 S.W.2d at 947.

However, neither the second statutory question nor any other part of the statute expressly refers to

mitigating circumstances, Jurek v. Texas, 428 U.S. at 272, and the second statutory question ap-
pears on its face to refer to matters very different from the existence of mitigating circumstances.
See The Supreme Court, 1975 Term, 90 HARV. L. REv. at 71. Moreover, as Professor Charles

Black has pointed out, the second statutory question is couched in language that is vague and

confusing to a lay jury. Black, supra note 55, at 4-6. Thus, there appears to be good reason to

doubt that Texas sentencing juries will perceive in all cases the proper role of mitigating circum-

stances in the sentencing process, and will effectively consider the mitigating factors proffered by
the defendant.

76. Adams v. State, 577 S.W.2d at 730.
77. Although the Supreme Court has on two occasions considered the Texas mitigating cir-

cumstances provision, the Court has not as yet resolved the question of whether the statute pre-

cludes the sentencer from giving independent mitigating weight to proffered mitigating factors. In

Jurek, the plurality read the state court's decisions in the same case and in Smith v. State, Tex.

Crim. App. No. 48,809 (Feb. 18, 1976), as allowing the defendant to introduce all mitigating fac-

tors and as permitting the jury "to consider whatever evidence of mitigating circumstances the
defense can bring before it." 428 U.S. at 262, 273. However, the Jurek plurality did not address

the separate question of whether a Texas jury can not only hear and consider evidence but also
give independent mitigating weight to proffered aspects of character, record, and offense.

In Lockett, the Supreme Court noted that the Texas law had not "clearly operated" at the

time of the Jurek decision to prevent the jury from considering any proffered factor as an indepen-

dently mitigating circumstance. 438 U.S. at 606-07. However, this Lockett reference to the Texas

statute did not in any way hold that the law conforms to Lockett requirements, and indeed could

not be so construed, since the Texas statute was not before the Court in Lockett. See note 24
supra.
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2 The Texas Statute and the Lockett Independent Mitigating Weight
Requirement

The Ohio statute invalidated in Lockett allowed capital defend-
ants to present evidence of mitigating aspects of character, record, and
offense, and Sandra Lockett presented evidence of this type in her sen-
tencing hearing.7 8 That the Supreme Court nevertheless struck down
the Ohio statute and Lockett's death sentence emphasizes the constitu-
tionally significant distinction between allowing the defendant to pres-
ent mitigating evidence and allowing the sentencer to consider
mitigating circumstances. A defendant presents evidence of aspects of
character, record, or offense that he wishes to proffer as or in support of
mitigating circumstances. The sentencer then considers the mitigating
weight of a proffered characteristic of the defendant or his offense by
evaluating whether this factor calls for leniency. The constitutional
flaw in the Ohio statute was that the legislature had made a categorical
decision as to which circumstances of character, record, or offense
could serve as sufficient grounds for leniency in capital cases. Although
the defendant was free to proffer almost any aspect of her character,
record, or offense as evidence in support of her plea for leniency, the
statute unconstitutionally limited the use to which the sentencer could
put that evidence: The sentencer could use such evidence only to deter-
mine the existence of one or more of the three statutory mitigating cir-
cumstances. The statute impermissibly prevented the sentencer from
supplementing the legislative list by considering nonstatutory circum-
stances that, in the sentencer's view, might constitute independent and
sufficient grounds for mitigating sentence. In invalidating this statute,
the Lockett decision established that a capital sentencing authority
must be allowed to look beyond the legislative selection of mitigating
circumstances and consider the independent mitigating weight of non-
statutory factors.

The Texas statutory procedure plainly violates the independent
mitigating weight requirement. Like Ohio judges before Lockett,
Texas sentencing juries are permitted to consider mitigating evidence
solely for the purpose of resolving three statutorily defined issues-the
defendant's intent to cause the death of the victim, the continuing dan-
gerousness of the defendant, and the existence of provocation by the
victim. Insofar as mitigating evidence offered by the defendant and
admitted by the trial court cannot help to answer any of these ques-
tions, the jury cannot consider and give mitigating effect to this evi-
dence.79 And, as was true of the Ohio law, the categories established by

78. See notes 32-36 and accompanying text supra.
79. In fact, since the Texas statute expressly limits the jury's authority at sentencing to an-

swering "yes" or "no" to the three statutory questions, a jury that did give independent weight to
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the statutory questions are not sufficiently broad to allow the sentencer
to consider any and all factors that it might deem relevant to sentence.

For example, a Texas sentencing jury could not mitigate sentence
on the basis of a defendant's mental illness, a factor that other state
statutes expressly designate as mitigating."0 Since mental illness would
not disprove the continuing dangerousness of a defendant (and, indeed,
would tend to indicate that the defendant would continue to be danger-
ous), that factor would not result in a negative answer to the second
statutory question; thus the statute precludes consideration of it in miti-
gation of the defendant's sentence.8" Like the Ohio statute struck down
in Lockett, the Texas statute unconstitutionally deprives the defendant
of the mitigating effect of any factors that would not produce negative
answers to the narrow statutory questions, and deprives the sentencing
authority of the ability to give independent mitigating weight to any
and all proffered mitigating factors.

Thus, a straightforward comparison of the Texas and Ohio death
penalty laws reveals that the Texas statute violates Lockett. The consti-
tutional flaw in the Texas law is even more striking when the Texas
scheme of jury questions is examined in relation to the eighth amend-
ment origins of Lockett's independent mitigating weight requirement.

3. The Texas Statute in Light of the Jurisprudential Basis of the
Independent Mitigating Weigh/ Requiremen/

The jurisprudential basis of the Lockett independent mitigating
weight requirement lies in the bifurcated eighth amendment analysis
that the Court applied in the 1976 Death Penalty Cases to evaluate the
constitutional validity of capital punishment. In order to pass the test of
the eighth amendment, the plurality held, the death penalty must be
consistent with two broad principles. First, it must be in harmony with
"the evolving standards of decency that mark the progress of a matur-
ing society." 2 Second, to ensure that the penalty is not excessive, it
must be measured against the moral and jurisprudential criteria inher-
ent in the eighth amendment and reflected in "the dignity of man."8 3

evidence that did not address the statutory questions would be acting "lawlessly," Woodson v.
North Carolina, 428 U.S. at 303, and "disregarding the jury's instructions," Roberts v. Louisiana,
428 U.S. at 335.

80. Eg., CAL. PENAL CODa ANN. §§ 190.3(d), (h) (West Supp. 1980); ILL. ANN. STAT. ch. 38,
§ 9-1(c)(2) (Smith-Hurd Supp. 1980); WASH. REV. CODE §§ 9A.32.045(2)(b), (f) (1979).

81. The Texas Court of Criminal Appeals held that wide-ranging mitigating evidence was
admissible under the statute only because that evidence might be relevant to question number
two, Jurek v. State, 522 S.W.2d at 939-40, and the 1976 plurality upheld the Texas statute against
an eighth amendment challenge precisely because question number two could serve that purpose.
Jurek v. Texas, 428 U.S. at 272-74.

82. Gregg v. Georgia, 428 U.S. at 173 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)).
83. Gregg v. Georgia, 428 U.S. at 173, 182.
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In determining that the death penalty satisfied "evolving standards
of decency," the plurality relied heavily on the decision of a majority of
state legislatures to reenact the death penalty after Furman and on the
general pattern of jury decisions imposing the death penalty.84 Thus,
in holding that the death penalty was, at least as a general matter, con-
sistent with responsible public attitudes and values, the plurality did
not attempt to identify those values directly but chose instead to rely on
the decisions of legislatures and juries, the two institutions that in its
judgment best represented those values and attitudes. Expressing confi-
dence that a jury in an individual case would represent public attitudes
and values in determining whether death is the appropriate punish-
ment,85 the plurality emphasized that "[t]he jury . . . is a significant
and reliable objective index of contemporary values," and that "'one
of the most important functions any jury can perform in making. . . a
selection [between life imprisonment and death for a defendant con-
victed in a capital case] is to maintain a link between community values
and the penal system.' "86

The evolving standards of decency principle thus supplies the
constitutional source of a state legislature's authority to enumerate mit-
igating circumstances in a statute and thereby designates the factors
that should be considered reasons for finding a death sentence inappro-
priate. In enumerating those factors, the legislature applies public atti-
tudes to determine that such factors as the defendant's emotional
disturbance or lack of a criminal record are reasons for leniency in the
individual case. But the public attitudes piinciple simultaneously ex-
plains why the sentencing jury, which is also a medium of public atti-
tudes, must be allowed in an individual case to look beyond the
statutory roster of mitigating circumstances and consider factors other
than those specifically designated by the legislature.8 7 The jury88 in a

84. Id. at 179-82.
85. See Woodson v. North Carolina, 428 U.S. at 295-96; Gregg v. Georgia, 428 U.S. at 181-

82.
86. Gregg v. Georgia, 428 U.S. at 181 (quoting Witherspoon v. Illinois, 391 U.S. 510, 519

n.15 (1968)).
87. Moreover, as a practical matter, the legislature cannot list every possible mitigating fac-

tor within the body of a statute. See People v. District Court (Lohr), 196 Colo. 401, 407, 586 P.2d
31, 35 (1978), cert. denied, 440 U.S. 924 (1979) (statutory enumeration of mitigating circumstances
could not include the "host of 'factors too intangible to write into a statute' "); Liebman & Shep-
ard, supra note 20, at 782.

88. The "public attitudes" principle also demonstrates that the capital sentencing process
must involve a jury and cannot be left solely to a sentencing judge. A jury is by definition a
"cross-section of the community," representing community values, Ballew v. Georgia, 435 U.S.
223, 229-30 (1978), and inherently providing the requisite link to public attitudes and contempo-
rary community values. Witherspoon v. Illinois, 391 U.S. 510, 519 (1967); see Woodson v. North
Carolina, 428 U.S. at 295-96; Gregg v. Georgia, 428 U.S. at 181-82, 190-92. An individual sen-
tencing judge cannot provide this type of link to community values and therefore cannot satisfy
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capital case performs the crucial function of assessing whether the case
presents circumstances that, although not enumerated in the statute,
nevertheless make death an inappropriate penalty. By requiring that a
sentencer consider all mitigating circumstances proffered by a defen-
dant, the Lockett independent mitigating weight requirement thus
serves to ensure that an individual death sentence is consistent with
public attitudes and evolving standards of decency.

The second principle upon which the plurality in the 1976 Cases
relied is that of the dignity of man. This concept, as applied in the 1976
Cases, imposes two restrictions: A penalty is unconstitutionally cruel
and unusual if it is inflicted without some valid penological purpose,89

and is unconstitutionally excessive if it is disproportionate to the crime
for which it is imposed."

The plurality in the 1976 Cases held that the death penalty was
justified constitutionally because it could serve two penological pur-
poses: retribution and deterrence.9' The plurality concluded that the

the eighth amendment requirement that all death sentences be consistent with public attitudes and
evolving standards of decency. Cf. Duncan v. Louisiana, 391 U.S. 145, 156 (1968) (involvement of
jury in capital sentencing reflects "a reluctance to entrust plenary powers over. . . life [and death]
. . . to one judge or a group of judges").

The death penalty statutes of some states provide that the sentencing determination is to be
made entirely by a judge without any jury involvement. E.g., ARIZ. REV. STAT. ANN. § 13-703(B)
(Supp. 1980); NEB. REV. STAT. § 29-2522 (1979); OHIo REV. CODE ANN. §§ 2929.03(C), (E) (Page
1975). Courts in these states and Mr. Justice Rehnquist, sitting as Circuit Justice, have concluded
that statutory schemes of this type are permissible because a capital defendant does not have a
constitutional right to a jury in the sentencing hearing. Richmond v. Arizona, 434 U.S. 1323, 1325
(Rehnquist, Circuit Justice, 1977); State v. Watson, 120 Ariz. 441, 447, 586 P.2d 1253, 1259 (1978);
State v. Simants, 197 Neb. 549, 558-59, 250 N.W.2d 881, 887-88, cert. denied, 434 U.S. 878 (1977).
However, the analysis in these opinions is questionable. The state courts and Mr. Justice Rehn-
quist concluded that the Supreme Court's decision in Proffitt v. Florida demonstrates that a capital
defendant does not have a constitutional right to jury involvement in the sentencing determina-
tion. In Proffitt, the Court approved the Florida statutory scheme under which the jury's sentenc-
ing judgment is advisory only, and the ultimate determination is made by the sentencing judge.
428 U.S. at 248-49, 251-53. However, the Projt Court emphasized that a Florida capital jury's
recommendations concerning sentence have a significant influence on the trial judge's final deter-
mination. Id. at 249-50. In contrast, the statutory schemes of Arizona, Nebraska, and Ohio do
not permit the jury any involvement whatsoever, and therefore-unlike Florida--completely pre-
clude representation of public attitudes and the conscience of the community in the capital sen-

tencing decision. Thus, the Proffitt decision does not determine the constitutionality of these
other states' statutory schemes. Indeed, in two post-Proffitt cases challenging a sentencing scheme
that relegated the sentencing determination entirely to a judge, a majority of the Supreme Court
expressly reserved the question of the constitutionality of such a statutory scheme. See Bell v.
Ohio, 438 U.S. at 642 n.*; Lockett v. Ohio, 438 U.S. at 609 n.16. The Court thereby implicitly
demonstrated that Proffit did not resolve the constitutionality of a death penalty scheme that
entirely excludes jury involvement in the sentencing judgment.

89. Gregg v. Georgia, 428 U.S. at 173, 182-83.
90. Id. at 173, 187.
91. For a detailed analysis of the validity of the plurality's conclusion that capital punish-

ment furthers the ends of retribution and deterrence, see H. BEDAU, supra note 29, at 116-19;
Liebman & Shepard, supra note 20, at 767-71; Zeisel, supra note 29. Cf. Commonwealth v.
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death penalty could properly express and reflect a society's moral out-
rage at murder, and thus could serve the purpose of retribution for that
crime.92 Further, in the absence of any conclusive data on the deterrent
value of the death penalty, the plurality deferred to the legislative judg-
ment that death sentences did deter at least some types of murders and
some types of murderers. 93

The plurality considered the dignity of man principle solely in the
context of determining the categorical validity of capital punishment.94

As a corollary, however, the 1976 Cases offer strong support for the
view that a state statute must also permit the sentencer to determine
whether the dignity of man test justifies the death penalty in each indi-
vidual case. If death penalty statutes are constitutionally permissible
because executions may fulfill retributive and deterrent purposes, a
state statute must not inhibit the sentencer from determining whether
the execution of a particular defendant will serve those purposes. This
notion links the jurisprudence of the 1976 Cases with the independent
mitigating weight requirement of Lockett. The 1976 plurality ex-
plained in Woodson v. North Carolina that the 'fundamental respect for
humanity underlying the Eighth Amendment.. .requires consideration
of the character and record of the individual offender and the circum-
stances of the particular offense as a constitutionally indispensable part
of the process of inflicting the penalty of death."9 The emphasized
language from Woodson seems to refer to the concept of human dignity
or dignity of man embraced by the same plurality on the same day in
Gregg v. Georgia.96 Thus, in requiring state statutes to permit full sen-
tencer consideration of the circumstances of a particular defendant's
character, record, and offense-thereby anticipating Lockett-the 1976
plurality saw such individual sentencing consideration as the instru-
ment of its dignity of man test.

The plurality was concerned that unless the sentencer could con-
sider the possibility of "compassionate or mitigating factors stemming

O'Neal, 369 Mass. 242, 251-62, 339 N.E.2d 676, 681-87 (1975) (Tauro, C.J., concurring) (compre-
hensive discussion of the possible penological justifications for capital punishment, published
prior to the 1976 Death Penalty Cases and reaching conclusions opposite to those reached by the
1976 plurality).

92. Gregg v. Georgia, 428 U.S. at 183-84. As commentators have pointed out, the plurality
relied on two different theories of retribution: the pure retribution or revenge principle that finds
its roots in the Old Testament command of "an eye for an eye," and the utilitarian concept of
retribution that justifies punishment by declaring that such forms of institutional revenge are nec-
essary to ensure that citizens will not take the law into their own hands and personally satisfy their
desire for vengeance. The Supreme Court, 1975 Term, 90 HARv. L. Rav. at 65-66 & n.25. For a
discussion of these theories of retributive justice, see Radin, supra note 23, at 1049-56.

93. Gregg v. Georgia, 428 U.S. at 185-87.
94. See text accompanying notes 82-86 supra.
95. 428 U.S. at 304 (emphasis added).
96. 428 U.S. at 173, 182.
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from the diverse frailties of humankind," capital defendants would be
treated not as unique human beings, but as a "faceless, undifferentiated
mass to be subjected to the blind infliction of the penalty of death."9 7

The plurality thereby linked consideration of individual mitigating fac-
tors to the prevention of inhumane punishment, and thus to the fulfill-
ment of the dignity of man principle.9" Lockett reaffirmed this theory.
Quoting from the 1976 decisions, the Lockett Court again linked con-
sideration of mitigating circumstances to the "fundamental respect for
humanity" embodied in the eighth amendment, 99 and thus to the dig-
nity of man principle. The 1976 decisions and Lockett therefore
demonstrate that one of the purposes of sentencer consideration of mit-
igating circumstances is to determine whether an individual death sen-
tence is in accord with such concepts. And, as we have seen, the dignity
of man principle is satisfied only to the extent that the death penalty
rests on penological justifications. Accordingly, a death penalty statute
must not prevent the sentencer from considering the mitigating circum-
stances proffered by the individual defendant and thereby from deter-
mining whether the execution of that defendant would further
retribution or deterrence. 1°° An aspect of a capital defendant's charac-
ter, record, or offense can therefore be mitigating and merit mitigating
weight if it serves to demonstrate that the execution of that defendant
would serve neither retribution nor deterrence and therefore would not
comport with the dignity of man.

By so identifying the jurisprudential roots of the independent miti-
gating weight requirement, we can define more precisely the constitu-
tional deficiency of the Ohio statute struck down in Lockett. Under the
Ohio statute, the sentencer could hear all mitigating evidence but could
not treat nonstatutory factors as independent bases for exercising leni-
ency. This type of sentencing scheme prevented the sentencer from de-
termining that a particular nonstatutory factor was, according to
contemporary values, a reason for exercising leniency. The structure of
the Ohio sentencing process also prevented the sentencer from effec-

97. 428 U.S. at 304.
98. See id. at 304-05; Gregg v. Georgia, 428 U.S. at 182-83.
99. 438 U.S. at 604.

100. Before Lockett, commentators recognized this principle as implicit in the 1976 decisions.
Liebman & Shepard, supra note 20, at 778, 785; The Supreme Court, 1975 Term, 90 HARV. L. REv.

at 75 n.78. As the textual discussion has shown, the Lockett decision has provided far clearer
evidence of this requirement.

In examining the validity of death sentences imposed in individual cases, several lower court
judges have considered the extent to which a death sentence for the particular defendant would
further the purposes of retribution or deterrence. See, e.g., Riley v. State, 366 So. 2d 19, 22 n.5
(Fla. 1978); State v. Sonnier, 379 So. 2d 1336, 1366-67 (La. 1979) (Dennis, J., concurring and
dissenting), modefed on rehearing, 379 So. 2d 1368 (1980); State v. Williams, 205 Neb. 86, -, 287
N.W.2d 18, 31-36 (1979) (Krivosha, CJ., concurring and dissenting).
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tively considering nonstatutory mitigating factors for the purpose of
determining the retributional and deterrent value of an individual
death sentence. Even though the sentencer could hear evidence of a
particular nonstatutory factor, the sentencer could not use such evi-
dence to decide that application of the death sentence in the particular
case would not further the purposes of retribution and deterrence and
therefore would not comport with the dignity of man.

These principles are best illustrated by considering the precise ef-
fect of the Ohio sentencing structure on one of the mitigating circum-
stances proffered by the defendants in both Lockett and its companion
case, Bell- nonparticipation in the actual killing.10' The Ohio statute
allowed the defendants to introduce evidence of their nonparticipation,
but did not permit the sentencer to consider that factor in determining
the sentence to be imposed. The constitutional defect created by this
restriction was twofold. First, the sentencer could not consult the public
attitudes of which it was presumably the representative to decide that
nonparticipation was a circumstance calling for leniency. Second, it
could not use nonparticipation to determine whether the execution of
the defendant would serve either retributional or deterrent purposes.
The criminal law, of course, can seek retribution both from a person
who performs a proscribed act and from one who only participates in
other acts that lead to or in some way support the proscribed act. 0 2

But the degrees of moral culpability that attach to the criminal behav-
ior of these two people may be very different: The behavior of the
person who does not commit the actual killing is likely to invoke signif-
icantly less public outrage than that of the killer himself. Thus, in or-
der for the degree of retribution demanded to be appropriate, any
moral assessment of a criminal act requires a careful examination of
the criminal's state of mind at the time of the act.'0 3 The deterrent
value of the death penalty also depends on the situation presented. In
the 1976 Cases, the plurality suggested that the deterrent value of exe-
cuting a particular defendant depends on the ability of potential mur-
derers the circumstances or nature of whose potential crimes resemble
those of the defendant to be deterred. t° Whatever the deterrent value
of executing an intentional killer, there is serious doubt as to whether

101. Bell v. Ohio, 438 at 639-41; Lockett v. Ohio, 438 U.S. at 589-93, 597.
102. See generally W. LAFAVE & A. Scorr, HANDBOOK ON CRIMINAL LAW 495-527, 553-54

(1972).
103. See Lockett v. Ohio, 438 U.S. at 613-17 (Blackmun, J., concurring) (capital sentencing

procedure must allow sentencing authority to consider "the defendant's degree of participation in
the homicide and the nature of his mens rea in regard to the commission of the homicidal act" in
determining whether death sentence is appropriate).

104. 428 U.S. at 185-86; see Riley v. State, 366 So. 2d 19, 22 n.5 (Fla. 1978); Liebman &
Shepard, supra note 20, at 813-16.
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the threat of the death penalty will deter a person who, though contem-
plating a criminal act that might lead to a killing or a dangerous felony
that could create liability for murder, is not himself contemplating a
killing.10 5 The sentencer's consideration of whether imposing the death
penalty on one who has committed an unintentional killing will have
any deterrent value may lead the sentencer to decide not to impose the
penalty in such a case. Ohio's statute, by not allowing the sentencer to
rely on this consideration in making its decision, undercut the eighth
amendment principle of the dignity of man.

Thus, the defendant's constitutional right to have the sentencer
give independent mitigating weight to all proffered aspects of character,
record, and offense has two sources. First, the defendant is entitled to a
sentencer who is free to give voice to contemporary social attitudes and
values by using any proffered mitigating evidence to support the exist-
ence of circumstances in the individual case that, in the sentencer's
view, argue against execution. Second, the defendant is entitled to
have the sentencer mitigate sentence on the basis of any proffered cir-
cumstances that, in the sentencer's view, reduce or negate either the
retributional or the deterrent value of a death sentence for the individ-
ual defendant.

4. Considering the Texas Statute in Light of the Rationalefor the
Independent Mitigating Weight Requirement

The constitutionality of the Texas statute under Lockett depends
entirely on question number two in the statutory scheme, the sole vehi-
cle by which the defendant can present a wide range of mitigating evi-
dence to the sentencing jury."° To repeat, question two asks "whether
there is a probability that the defendant would commit criminal acts of
violence that would constitute a continuing threat to society ....
A brief examination of this question reveals that it does not permit the
jury to fully perform the task mandated for it by the "public attitudes"
component of the Supreme Court's death penalty jurisprudence.
Whatever mitigating evidence the jury can hear under this question,
the jurors are not free to determine whether the death sentence in an
individual case is consistent with evolving standards of decency be-
cause the question only asks the jury to make a prediction about the
defendant's future behavior. The question leaves little room, if any, for

105. Lockett v. Ohio, 438 U.S. at 625 (White, J., concurring) ("The value of capital punish-
ment as a deterrent to those lacking a purpose to kill is extremely attenuated. Whatever questions
may be raised concerning the efficacy of the death penalty as a deterrent to intentional murders-
and that debate rages on-its function in deterring individuals from becoming involved in ven-
tures in which death may unintentionally result is even more doubtful.").

106. See notes 53-65 and accompanying text supra.
107. TEx. CODE CRaM. PROC. ANN. art. 37.071(b) (Vernon Supp. 1980).
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the jury to consider the appropriateness of the death sentence for the
individual defendant in light of its collective social and moral beliefs.

Further, a more detailed inquiry into question two reveals that it
does not permit the jury to make the determination about retribution
and deterrence that the dignity of man element of the eighth amend-
ment requires. This criticism is not novel,"'8 but it takes on new mean-
ing in the wake of Lockett.

By its terms, question two seems directed at what has been termed
specific deterrence or incapacitation-the goal of using a sentence to
prevent the defendant from committing crimes in the future.109 In its
analysis of the penological justifications for capital punishment, the
1976 plurality viewed this goal as hardly worthy of mention, presuma-
bly because the state can almost always incapacitate a murderer from
future crimes by sentencing him to life imprisonment. 110 But in focus-
ing on incapacitation, question two fails to address retribution-soci-
ety's moral outrage at the defendant's offense. The incapacitation goal
of question two looks to the future, while retribution looks to the past.
The moral depravity of an offense depends on the nature of the crimi-
nal act and on the manner of its commission: The moral character of
the offender will be reflected in his completed act. The question of
whether the offender will commit future crimes may involve a hazard-
ous prediction of the morality of his future behavior, but it has no rela-
tion to retribution for what he already has done. Accordingly, the
mental illness of the defendant--classified as a mitigating factor under
other state statutes,"'I presumably because a mentally impaired person,
who may be unable to perceive the moral and practical consequences
of his conduct and to control his actions, invokes less moral outrage in
society-has no mitigating effect under the Texas statute because men-
tally ill defendants may be more likely than others to commit violent
acts in the future. Thus, the goal of specific deterrence underlying
question two and the goal of retribution, which were considered by the
1976 plurality to justify for the death penalty, may point in opposite
directions.

Question two of the Texas statute also does not address the peno-
logical goal of general deterrence-the punishment of one offender to
prevent other people from becoming offenders in the future. The plu-
rality in the 1976 Cases assumed that the death penalty will deter cer-
tain types of murderers, such as hired assassins and individuals already

108. See The Supreme Court, 1975 Term, 90 HARV. L. REV. at 71-72.
109. See H. PACKER, THE LIMITS OF THE CRIMINAL SANCTION 45 (1968).
110. Gregg v. Georgia, 428 U.S. at 183 n.28; see note 22 supra.
Ill. See note 80supra.
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serving life sentences,1 2 but will not deter someone who murders in a
moment of unthinking .passion. 13 The plurality's analysis, however,
left open the question of how to identify those capital defendants whose
execution is most likely to have the desired deterrent effect. A sensible
answer is that a potential murderer will most likely be deterred by the
execution of a murderer with whose character and action he can readily
identify." 4 Put another way, the most appropriate defendant to exe-
cute is one whom the death penalty is, as a general matter, most likely
to deter.' '5 Question two of the Texas statute, however, is ill-suited to
identifying such defendants. For example, among those most likely to
continue to commit criminal acts of violence are defendants whose
mental incapacity or flaws of character will continually prevent them
from appreciating the consequences of their acts. Yet, precisely be-
cause these defendants are unable to perceive the consequences of their
acts, they are distinctly unlikely to be deterred.

Question two therefore does not allow the jury to determine
whether the imposition of the death penalty in the particular case
would serve the retributive or deterrent goals that alone can justify-
consistently with the dignity of man--the imposition of the death pen-
alty. And because a Texas sentencing jury must consider proffered mit-
igating factors within the context of answering question two, it cannot
give independent mitigating weight to factors that mitigate by disprov-
ing the retributional or deterrent value of a death sentence. The sen-
tencing jury therefore may not be able to ensure that a death sentence
for a particular defendant is consistent with the dignity of man.

Thus, like the Ohio law struck down in Lockett, the Texas statute
prevents the sentencer from giving independent mitigating weight to
any and all proffered aspects of character, record, and offense. The
Texas statute precludes sentencer consideration of mitigating circum-
stances and thereby fails to ensure that an individual death sentence
comports with the requirements set out in the 1976 Cases for a constitu-
tionally valid death sentence: consistency with evolving standards of
decency and with the dignity of man.

B. The Georgia Statute

Georgia's present death penalty statute"16 was enacted after
Furman, and was sustained by the Supreme Court in Gregg v. Geor-

112. See Gregg v. Georgia, 428 U.S. at 185-86.
113. Id.
114. See Liebman & Shepard, supra note 20, at 813-17.
115. Id. at 814 n.257.
116. GA. CODE ANN. § 27-2534.1 (1978).
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gia. 117 The statute allows the capital defendant to present any mitigat-
ing evidence,"' and allows the sentencing authority-which can be
either judge or jury' '9-- to consider any proffered mitigating circum-
stance as an independent reason for mitigating the defendant's sen-
tence.' 20 Indeed, the jury can exercise mercy and impose a noncapital
sentence' 2 1 even if it has not found any mitigating circumstances in the
case. 122 The Georgia statute therefore appears to satisfy the substantive
Lockett requirements that are the undoing of the Texas statute.

The statute, however, invites inquiry into another important impli-
cation of Lockett: the defendant's procedural right to the jury instruc-
tions necessary to give effect to the substantive Lockett requirements.

. The Georgia Law on Capital Sentencing Instructions

The Georgia statute differs from the Texas law in that it explicitly
deals with the subject of jury instructions. The Georgia law provides
that in cases in which the sentencing authority is a jury, the trial court
must instruct the jury to consider any aggravating and mitigating cir-

117. 428 U.S. 153 (1976). In its recent decision in Godfrey v. Georgia, 100 S. Ct. 1759 (1980),
however, the Court found that one of the statutory aggravating circumstances was unconstitution-
ally vague as construed and applied.

118. Collier v. State, 244 Ga. 553, 566-67, 261 S.E.2d 364, 375-76 (1979). The statute itself is
silent as to the scope of the defendant's ability to present mitigating evidence, but the state courts
have construed it as conferring a broad right to introduce mitigating evidence. E.g., Cobb v.
State, 244 Ga. 344, 357-59, 260 S.E.2d 60, 70-71 (1979); Brown v. State, 235 Ga. 644, 647-50, 220
S.E.2d 922, 925-27 (1975); see Gregg v. Georgia, 428 U.S. at 164, 203-04. The only restrictions on
this right are the trial judge's traditional ability to limit cumulative testimony, Cobb v. State, 244
Ga. at 359, 260 S.E.2d at 71, and the trial court's power to enforce evidentiary rules of relevancy
or other admissibility requirements when the mitigating weight of the evidence fails to outweigh
the harm resulting from the violation of the evidentiary rule, Collier v. State, 244 Ga. at 567, 261
S.E.2d at 376.

119. In the first phase of the bifurcated capital trial, the defendant's guilt or innocence is
determined by either a jury or judge in the traditional manner. See GA. CODE ANN. §§ 26-3102
(1977), 27-2503, 27-2528 (1978). In those cases in which the issue of guilt was tried to a jury, the
jury also makes the capital sentencing determination. Id. § 27-2503(b). If the judge sat without a
jury in the guilt phase, or if the defendant pleaded guilty, then the trial judge makes the sentenc-
ing determination. Id. §§ 27-2503(a), 27-2528.

120. Gregg v. Georgia, 428 U.S. at 163-64, 197; Cobb v. State, 244 Ga. 344, 358-59, 260 S.E.2d
60, 71 (1979); GA. CODE ANN. § 27-2534.1(b) (1978) (judge or jury "shall consider. . . any miti-
gating circumstance"). As the state courts have observed, the statutory scheme empowers the
sentencer to consider as "mitigating" anything it finds to be mitigating, without limitation or defi-
nition. Cobb v. State, 244 Ga. 344, 359, 260 S.E.2d 60, 71 (1979); Spivey v. State, 241 Ga. 477,
479, 246 S.E.2d 288, 291 (1978).

121. The jury's decision is rendered in the form of a binding recommendation to the trial
judge to exercise or not to exercise mercy. GA. CODE ANN. § 27-2302 (1978).

122. Gregg v. Georgia, 428 U.S. at 197; Collier v. State, 244 Ga. 553, 569, 261 S.E.2d 364, 376
(1979); see GA. CODE ANN. § 27-2302 (1978); Towns v. State, 149 Ga. 613, 614-15, 101 S.E. 678,
679 (1919) (construing statute to apply to capital homicide offenses). The statute "leaves to the
jury an unlimited power to recommend mercy with or without reason." Brawner v. State, 221 Ga.
680, 685, 146 S.E.2d 737, 741 (1966); Wyatt v. State, 220 Ga. 867, 869, 142 S.E.2d 810, 812 (1965).



MITIGATION OF DEA TH PENALTY

cumstances in the case and to consider specifically any of the ten statu-
torily enumerated aggravating circumstances that might apply. 23

Thus, as the Georgia Supreme Court has recognized, the capital de-
fendant has a statutory right to an instruction directing the jury to con-
sider all mitigating circumstances in determining whether death is the
appropriate punishment. 124 However, the Georgia court has cautioned
that the defendant is entitled to no more than a general instruction re-
garding the sentencer's obligation to consider mitigating circumstances.
The defendant can demand an instruction charging the jury to consider
"all the evidence including any and all evidence of mitigating circum-
stances,"' 25 but does not have a right to an instruction that describes
explicitly the particular mitigating circumstances in the case.' 26 This
judicial construction of the statutory language has resulted in a striking
difference in capital cases between the instructions that describe aggra-
vating circumstances and those that describe mitigating circumstances.
The statute requires the trial judge to recite those statutory aggravating
factors whose presence is supported by the evidence, and to specifically
direct the jury to consider the applicability of those factors. Yet it does
not require the judge to give instructions that refer specifically to the
particular mitigating circumstances that may be present in the case.

This contrast between the treatment of aggravating and mitigating
circumstances is even more apparent in the written jury instructions
required under Georgia law. In addition to orally instructing the jury
regarding the applicable legal standards, the trial judge must provide
the jury in a capital case with written instructions for use during its
deliberations.'27 These written instructions reflect the format of the
statute itself, and thus set forth each of the potentially applicable statu-
tory aggravating circumstances while providing only a general direc-
tion to consider any mitigating circumstances that might apply. 28

The Georgia statute thus raises two fundamental questions con-
cerning mitigating circumstances and jury instructions: (1) Does a de-

123. "[T]he judge. . shall include in his instructions to the jury for it to consider, any miti-
gating circumstances or aggravating circumstances otherwise authorized by law and any of the
following statutory aggravating circumstances which may be supported by the evidence .... .
GA. CODE ANN. § 27-2534.1 (1978).

124. Burger v. State, 242 Ga. 28, 33, 247 S.E.2d 834, 838 (1978); Spraggins v. State, 240 Ga.
759, 673, 243 S.E.2d 20, 23 (1978); Hawes v. State, 240 Ga. 327, 334, 240 S.E.2d 833, 839 (1977).

125. See, e.g., Collier v. State, 244 Ga. 553, 568-69, 261 S.E.2d 364, 376 (1979); Bowen v.
State, 244 Ga. 495, 496-97, 260 S.E.2d 855, 856-57 (1979).

126. Bowen v. State, 244 Ga. 495, 497, 260 S.E.2d 855, 856-57 (1979); Redd v. State, 242 Ga.
876, 881-83, 252 S.E.2d 383, 387-88 (1979); Thomas v. State, 240 Ga. 393, 401, 242 S.E.2d 1, 7
(1977).

127. GA. CODE ANN. § 27-2534.1(c) (1978); see, e.g., Spraggins v. State, 243 Ga. 73, 75, 252
S.E.2d 620, 622 (1979).

128. See, e.g., Collier v. State, 244 Ga. 553, 569, 261 S.E.2d 364, 377 (1979).
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fendant have a constitutional right to receive jury instructions that
specifically set forth the mitigating circumstances in the case?; and (2)
assuming that defendants do not have a general constitutional right to
such instructions, does the Georgia statutory requirement of particular-
ized instructions on aggravating circumstances give Georgia defen-
dants a corresponding right to specific instructions regarding mitigating
circumstances? The Georgia Supreme Court's position on these issues
is clear. In response to defendants' challenges to the statute, the Geor-
gia court has repeatedly and consistently held that a defendant does not
have an absolute right to itemization of mitigating circumstances in
jury instructions and does not gain such a right as a result of the statu-
tory treatment of jury instructions regarding aggravating circum-
stances. 2 9 To determine the validity of the Georgia court's analysis,
we must again turn to the 1976 Death Penalty Cases and to Lockett.

2. The Supreme Court's View of Capital Sentencing Instructions

In the 1976 decisions, the plurality emphasized the importance of
jury instructions as a means of satisfying the eighth amendment re-
quirement of reliability in capital sentencing. Explaining that sentencer
awareness of comprehensive, accurate information about the defendant
is essential to a reliable and individualized sentencing determination, 130

the plurality observed that merely providing the jury with the evidence
may not be sufficient, since jurors have little experience in sentencing
and are unskilled in absorbing and applying sentencing information.' 3'
The jury must therefore receive "guidance in its decisionmaking," par-
ticularly as to the types of factors that are relevant to the sentencing
decision and the proper means for applying these factors to the deter-
mination of sentence.' 32 The plurality concluded that jury instructions
are an indispensable mechanism for providing this type of guidance to
a capital sentencing jury.1 33

Thus, as some commentators have observed, the 1976 decisions el-
evated the defendant's common law right to jury instructions on a prof-
fered defense to an eighth amendment right to instructions regarding
the mitigating circumstances in a capital case.1 34 The 1976 Cases, how-

129. Eg., id. at 568-69, 261 S.E.2d at 376-77; Bowen v. State, 244 Ga. 495, 496-97, 260 S.E.2d
855, 856-57 (1979); Redd v. State, 242 Ga. 876, 881-83, 252 S.E.2d 383, 387-88 (1979).

130. See Jurek v. Texas, 428 U.S. at 271; Gregg v. Georgia, 428 U.S. at 189-92.
131. Gregg v. Georgia, 428 U.S. at 192.
132. Id. at 192-93, 195.
133. Id. at 193-95.
134. Liebman & Shepard, supra note 20, at 786-88. The authors note that the right to an

instruction on mitigating circumstances also derives from the traditional right of the criminal de-
fendant to obtain an instruction on any theory of the defense case, id. at 786, or on any constitu-
tional defense, id. at 787, and that enforcement of this right also aids the appellate courts in their
review of death sentences, which the 1976 Cases held to be an important feature of constitutional
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ever, left the scope of this right unclear. The plurality required at least
a general instruction on mitigating circumstances, but did not explain
whether the defendant could demand an itemization of the relevant
mitigating circumstances in the jury instructions. The plurality's em-
phasis on "guidance regarding the factors about the crime and the de-
fendant that the State, representing organized society, deems
particularly relevant to the sentencing decision 135 seems to call for
specific reference to applicable mitigating circumstances as well as stat-
utory aggravating circumstances. Yet the Gregg plurality, in sustaining
the Georgia scheme, did not inquire whether anything more than a
general instruction on mitigating circumstances is necessary.

The Lockett decision has implicitly answered this question. Lock-
ett establishes that a death penalty statute must allow the capital sen-
tencing authority to consider the independent mitigating weight of any
and all aspects of character, record, and offense proffered by the de-
fendant. Lockett thus placed a premium on the sentencer's ability to
consider fully and effectively each such mitigating factor. The root of
this concern is the practical need for reliability in the capital sentencing
judgment. The Court emphasized that "[t]he nonavailability of correc-
tive or modifying mechanisms with respect to an executed capital sen-
tence" 1 36 necessitates reliability in the decision to impose death. And,
the Court explained,

a statute that prevents the sentencer in all capital cases from giving
independent mitigating weight to aspects of the defendant's character
and record and to circumstances of the offense proffered in mitigation
creates the risk that the death penalty will be imposed in spite of factors
which may call for a less severe penalty. When the choice is between
life and death, that risk is unacceptable and incompatible with the com-
mands of the Eighth and Fourteenth Amendments. 137

Thus, the eighth amendment's concern for reducing the risk of an in-
appropriate death sentence requires that the sentencer be able to con-
sider all of the "factors which may call for a less severe penalty."

This practical constitutional concern for sentencer awareness and
consideration of all mitigating factors brings us inescapably back to
jury instructions. As the plurality recognized in the 1976 decisions, jury
instructions are an indispensable device for ensuring that the jury un-
derstands and considers the legal effect of the evidence that it has

death penalty procedures, id. at 788 n.127. The authors add that when the prosecution offers
purportedly aggravating evidence, the defense must be allowed an instruction on the potentially
mitigating weight of that same evidence. Id. at 788 n.126.

135. Gregg v. Georgia, 428 U.S. at 192.
136. 438 U.S. at 605.
137. Id
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heard. 13  Absent an itemized instruction, the jury might perceive the
mitigating evidence as an inchoate collection of information and argu-
ment. For example, a jury that has heard mitigating evidence concern-
ing the defendant's age and emotional disturbance may fail to
understand that it can consider each of these factors as an independent
basis for mitigating sentence. An express instruction informing the jury
of the mitigating circumstances proffered by the defense enables the
jury to appreciate the defense's legal theory of mitigation as well as to
receive its mitigating evidence. Without an itemized instruction, the
average jury may be unable to extrapolate from the mass of mitigating
evidence presented the mitigating circumstances that, in the defense's
view, provide independent and sufficient grounds for rejecting the
death penalty. The uninstructed jury may be unable to consider the
mitigating factors in the sense intended by Lockett. 39

A capital defendant thus has an implicit right to an itemization of
mitigating circumstances in jury instructions to ensure that the jury
can consider the mitigating weight of each of the proffered aspects of
character, record, and offense.' 40 The Georgia statute therefore vio-
lates Lockett and the eighth amendment reliability requirement. By
restricting the oral and written jury instructions to a general directive to
consider the mitigating circumstances in the case, the Georgia statute
prevents the jury from receiving the guidance that it needs in order to
consider fully the independent mitigating weight of all proffered as-
pects of character, record, and offense.

3. The Reciorocal Right to Jury Instructions

A second defect in the Georgia statutory procedure for jury in-
structions in death penalty cases is that the procedure expressly enu-

138. See notes 130-33 and accompanying text supra.
139. The need to inform the jury of the mitigating circumstances of the case cannot be satis-

fied by defense counsel's description of the proffered mitigating evidence in closing argument. As
the Supreme Court observed in another context, "arguments of counsel cannot substitute for in-
structions by the court." Taylor v. Kentucky, 436 U.S. 478, 488-89 (1978) (concluding that the
trial court's erroneous omission of a jury instruction on the presumption of innocence was not
remedied by defense counsel's explanation of the presumption in opening and closing arguments).
An instruction is necessary to invest the particular concept with the authority of the trial court.
See id. at 489.

140. See Chenault v. Stynchcombe, 581 F.2d 444, 448 (5th Cir. 1978) (Lockett "mandatels]
that the judge clearly instruct the jury about mitigating circumstances," since the "constitutional
requirement to allow consideration of mitigating circumstances would have no importance, of
course, if the sentencing jury is unaware of what it may consider in reaching its decision"); cf.
State v. Johnson, 298 N.C. 47, 74, 257 S.E.2d 597, 616-17 (1979) (Lockett holding precludes in-
structing on only some mitigating circumstances and leaving others to the jury's recollection). But
see Clark v. Commonwealth, 220 Va. 201, -, 257 S.E.2d 784, 791 (1979), cer. denied, 100 S. Ct.
741 (1980) (concluding that Lockett does not require itemization of mitigating circumstances in
jury instructions).
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merates aggravating circumstances without according the same
treatment to mitigating factors. 141 Even if there were no constitutional
right to enumeration of all mitigating factors in jury instructions, this
disparity between the statute's treatment of aggravating circumstances
and its treatment of mitigating circumstances is itself sufficient reason
why the Georgia statute is unconstitutional.

Express reference to a particular fact or issue in a jury instruction
has several effects. First, the reference enables the jurors to remember
more clearly the factors described in the instruction. Second, it de-
scribes the legal theory of the party that introduced the evidence and
explains the way in which the evidence presented supports this theory.
Third, the trial judge's explicit reference to the party's legal theory
cloaks that theory in the authority and credibility of the judge. 142

All of these effects occur when a Georgia trial judge instructs a
capital sentencing jury that it can consider prosecutorial evidence of,
for example, the defendant's substantial record of prior assaultive
crimes 143 or the commission of the murder for the specific purpose of
avoiding arrest' 44 as aggravating circumstances. The instruction helps
the jury to recall the evidence and, more important, informs it that
these factors can have the legal effect of aggravating sentence and
weighing in favor of death. Finally, the instruction adds the force of
the judge's wisdom and authority to the proposition that these factors
weigh in favor of death.

In contrast to the charge on aggravating circumstances, the mitiga-
tion instruction merely directs the jury to consider the mitigating cir-
cumstances in the case, without specifically delineating the mitigating
effect of the particular aspects of character, record, or offense proffered
by the defendant. Thus, the jury is given no specific reminder of the
defendant's evidence of, for example, his or her youth or emotional
disturbance. Nor is the jury informed that these particular factors can
have a mitigating effect.145 And, of course, the judge does not lend his
personal authority to the proposition that these factors weigh in favor
of leniency.

141. Mulligan v. State, 245 Ga. 266, 264 S.E.2d 204 (1980); Collier v. State, 244 Ga. 553, 569,
261 S.E.2d 364, 377 (1979).

142. See, eg., Quercia v. United States, 289 U.S. 466, 470-72 (1933) ("The influence of the
trial judge on the jury 'is necessarily and properly of great weight' and 'his lightest word or intima-
tion is received with deference, and may prove controlling' "; trial judge's statement to jury that
"'wiping' one's hands while testifying [as the defendant had done] was 'almost always an indica-
tion of lying"' served to impermissibly pit the judge's "own experience, with all the weight that
could be attached to it, in the scale against the accused"); United States v. Cisneros, 491 F.2d 1068,
1072-76 (5th Cir. 1974).

143. GA. CODE ANN. § 27-2534.1(b)(1) (1978).
144. Id § 27-2534.1(b)(10).
145. See notes 126, 128 and accompanying text supra.
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The submission to the jury of a written version of the statutory
instructions for use during its deliberations magnifies the inequality in
the treatment of aggravating and mitigating circumstances. Whenever
a jury has a written version or summary of evidence to use in its delib-
erations, that evidence assumes particular importance and weight. t4 6

Thus, when the jury receives and takes into the jury room a written
form that lists aggravating factors but not mitigating factors, it tends to
give the aggravating circumstances singular emphasis.147

The Georgia procedure for jury instructions, with its dispropor-
tionate emphasis on aggravating circumstances, is inconsistent with the
due process clause of the fourteenth amendment, which stands as the
ultimate guarantor of "the balance of forces between the accused and
his accuser," and prohibits the state from furnishing "nonreciprocal
benefits to the [prosecution]. . .when the lack of reciprocity interferes
with the defendant's ability to obtain a fair trial."'' 48 Similar common
law principles require a trial judge to be fair and evenhanded in his
comments on the evidence 149 and in his charge to the jury at the close
of a case.1 50

Thus, when a Georgia trial judge highlights and reinforces the
prosecution's aggravating evidence without according the defendant's

146. C. McCoRMIcK, HANDBOOK ON EVIDENCE § 217, at 540 (2d ed. 1972). This phenome-
non is the root of the special evidentiary rules for documentary exhibits in the jury room and juror
notetaking. Id at 540 & n.30. See, e.g., Gallagher v. Viking Supply Corp., 3 Ariz. App. 55, 60,
411 P.2d 814, 819 (1966) (documentary exhibits); Fisher v. Strader, 399 Pa. 222, 225, 160 A.2d 203,
204 (1960) (juror notetaking); FED. R. EvID. 803(5), (18).

147. Cf. State v. Johnson, 298 N.C. 47, 70-74, 257 S.E.2d 597, 614-17 (1979) (written form that
jury takes into the jury room, and that lists statutory but not nonstatutory mitigating circum-
stances, gives disproportionate emphasis to the mitigating circumstances printed on the form even
when oral instructions describe all the mitigating evidence in the case). In several noncapital
cases, courts have recognized that the practice of writing down and sending only part of the oral
instructions to the jury creates the danger of the jury overemphasizing the written matters. See,
eg., People v. Wingo, 34 Cal. App. 3d 974, 984, 110 Cal. Rptr. 448, 454 (1st Dist. 1973); Common-
wealth v. Baker, 466 Pa. 382, 395-98, 353 A.2d 406, 413-14 (1976).

148. Wardius v. Oregon, 412 U.S. 470, 474-75 & n.6 (1973). The Court observed in Wardus
that the constitutional requirement of reciprocity of procedural benefits was also at the heart of
earlier holdings that a criminal defendant has a right to counsel at public expense, Gideon v.
Wainwright, 372 U.S. 335 (1963), and that a state statute cannot bar defense presentation of a co-
defendant's testimony while simultaneously permitting the co-defendant to testify for the prosecu-
tion, Washington v. Texas, 388 U.S. 14, 16-17, 22-23 (1967). See Wardius v. Oregon, 412 U.S. at
474 n.6.

The due process requirements established in Wardius, like other due process requirements,
apply fully to the capital sentencing phase of a trial. See Presnell v. Georgia, 439 U.S. 14 (1978)
(per curiam); Gardner v. Florida, 430 U.S. 349 (1977).

149. See, e.g., Quercia v. United States, 289 U.S. 466, 469-71 (1933) (establishing this limita-
tion on the federal common law principle permitting the trial judge to comment on the evidence);
State v. Marshall, 105 R.I. 288, 293-95, 251 A.2d 541, 544-45 (1969); C. MCCORMICK, supra note
146, § 8, at 12-13.

150. See Speers v. United States, 387 F.2d 698, 702 (10th Cir. 1967), cert. denied, 391 U.S. 956
(1968).
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mitigating evidence similar treatment, he disrupts the balance between
the parties and impermissibly furnishes a nonreciprocal benefit to the
prosecution on a matter that is crucial to a fair determination of sen-
tence.1

5 1

The Lockett decision demonstrates that the eighth amendment
also requires equality of treatment in jury instructions in a capital sen-
tencing hearing. The Court held in Lockett that a capital sentencing
authority must be permitted to give full consideration to each and
every mitigating circumstance. When a procedure for giving jury in-
structions reduces the importance of any of the proffered mitigating
circumstances in the minds of the jurors, it unconstitutionally precludes
those factors from receiving effective sentencer consideration.' 52 The
Georgia procedure has precisely this effect. Aggravating and mitigat-
ing circumstances stand on a balance in each case, and must be
weighed against each other by the jury. The oral and written jury in-
structions emphasize and reinforce only the aggravating circumstances,
and thus add weight to the aggravating side of the balance.

Ironically, under the Georgia statute the prosecutor enjoys a
"Lockett right" to have the jury give independent mitigating weight to
the aggravating circumstances that it proffers. The jury not only hears
the aggravating evidence, but also is instructed in the prosecution's le-
gal theory of the appropriateness of a death sentence when the judge
explains the actual aggravating circumstances that the jury may infer
from the evidence. By contrast, the defense can only present its miti-
gating evidence and hope that the jury, unaided by the judge, will be
able to perceive the defense's legal theory as to which circumstances
argue for mitigation.'53

The Georgia statutory procedure for jury instructions therefore vi-
olates Lockett in two respects. Because the trial court does not enumer-
ate mitigating circumstances in the jury instructions, the jury lacks the
guidance that it needs to consider fully the proffered mitigating factors.
Furthermore, the itemization of aggravating circumstances without
equivalent treatment of mitigating circumstances results in a dispropor-
tionate emphasis on the aggravating factors and a corresponding de-
crease in the effectiveness of the sentencer's consideration of mitigating
circumstances.

151. Wardius v. Oregon, 412 U.S. 470, 474 (1973). As the Court implicitly acknowledged in
Wardius, the proper balance between defense and prosecution is not a precisely equal balance but,
rather, is weighted against the prosecution in order to guard against erroneous convictions of
innocent persons. See id (citing the discussion of the beyond a reasonable doubt standard in In re
Winship, 397 U.S. 358, 361-64 (1970)).

152. See State v. Johnson, 298 N.C. 47, 70-74, 257 S.E.2d 597, 614-17 (1979).
153. See text accompanying notes 138-39 supra.
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III
APPLYING LOCKETT. A PRIMER OF LOCKET?

REQUIREMENTS

A. Applying Lockett to Statutes

L GeneralApproach

In determining whether a state death penalty statute satisfies the
eighth amendment requirements established in Lockett v. Ohio, a court
should employ a two-stage approach. The court should first examine
the mitigating circumstances provision of the statute. If it unequivo-
cally establishes an exclusive roster of mitigating circumstances, the
statute operates in essentially the same manner as the Ohio law struck
down in Lockett, and the court must invalidate it.154 If the state statute
survives this first test, then the reviewing court must also consider

.whether the statute complies with the substantive and procedural re-
quirements implicit in the Lockett decision: (1) The statute must per-
mit the sentencer to treat any proffered mitigating factor as a reason in
and of itself for exercising leniency and imposing a noncapital sen-
tence; and (2) it must provide any procedures necessary to enable the
sentencer to consider effectively each of the factors that may call for a
less severe penalty.

Our discussion of the Texas statute demonstrated the means for
applying the first requirement, which is grounded in the Lockett princi-
ple of independent mitigating weight. 15 The reviewing court should
determine whether the statutory structure for capital sentencing pre-
cludes the sentencer from treating each proffered factor as a reason for
finding that leniency is appropriate or that a death sentence would not
serve the ends of retribution or deterrence.

Our review of the Georgia death penalty statute illustrated the
procedural safeguards required by Lockett. The reviewing court
should consider whether the statute permits the use of procedures-
such as the itemization of mitigating factors in jury instructions pre-
cluded in Georgia-that are necessary to enable the sentencer to con-
sider effectively the proffered mitigating circumstances. If such
procedural safeguards are unavailable, the statute does not meet the
constitutional standards imposed in Lockett.

In applying these requirements to a new statute, the court might
usefully compare the statutory scheme in question with other laws that
have already been found constitutional or unconstitutional.156 The key

154. See, eg., State v. Watson, 120 Ariz. 441, 444-45, 586 P.2d 1253, 1256-57 (1978), cert.
denied, 440 U.S. 924 (1979).

155. See notes 78-115 and accompanying text supra.
156. The Oregon statute, for example, can be seen to violate Lockett because it employs virtu-
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to Lockett analysis, however, remains the identification and application
of the general Lockett principles, which transcend any particular statu-
tory scheme. The lower courts have failed to appreciate many of the
intricacies of the Lockett holding because they simply have compared
the challenged statutes with the Ohio law without considering the gen-
eral constitutional concerns that resulted in the invalidation of the Ohio
statute. The Lockett decision is certainly a difficult case to work with,
since the Supreme Court did not identify explicitly the principles that it
was applying to the Ohio law. However, as this discussion has demon-
strated, close study of the decision and its factual context makes it pos-
sible to apply Lockett to other statutes.

2. The Problem of State Court Evasion of Lockett Challenges to
Statutes.- The Example of the Florida Death Penaly
Statute

The application of Lockett to state statutes has proven particularly
troublesome in states in which state courts have construed death pen-
alty statutes in such a way as to evade the effect of Lockett. In these
states, courts have ignored statutory language and earlier case law to
construe apparently exclusive statutory rosters as nonexclusive and
have then applied the new constructions retroactively to validate
sentences imposed under the previous, unconstitutional constructions
of the statutes. 57 In such states, the application of Lockett to the state
statute must include a preliminary determination of the validity of the
state court's use of its statutory construction powers to defeat the fed-
eral constitutional right established in Lockett. The following study of
the application of Lockett requirements to the Florida death penalty
statute suggests a way to resolve this preliminary question.

a. The Florida Statutory Standard A Strange History in Three
Phases

The modern Florida death penalty statute was enacted in 1972, in
the wake of the Furman decision. 5 ' Under the statute as originally

ally the same structure for capital sentencing as does the Texas law. Compare OR. REv. STAT.

§ 163.116 (1979) with TEx. CRIM. PRO. CODE ANN. art. 37.071 (Vernon Supp. 1980). Similarly,
the Delaware and Virginia statutes violate Lockett because they suffer from the same defect as the

Georgia law: They preclude specific reference to proffered mitigating circumstances in the jury

instructions. Compare DEL. CODE ANN. tit. 11, § 4209(c)(4) (1979), and VA. CODE § 19.2-
264.4(D) (Supp. 1979) with GA. CODE ANN. § 27-2534.1 (1978).

157. The textual discussion in this section focuses on the Florida Supreme Court's adoption of

such a construction. For a discussion of similar actions by other state supreme courts, see note 203

fifra.
158. 1972 Fla. Laws ch. 72-724, § 9 (codified at FLA. STAT. ANN. § 921.141 (West Supp.

1980)).
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enacted, 159 the parties to a capital sentencing hearing could present evi-
dence "as to any matter that the court deems relevant to sentence."'' 60

At the conclusion of the hearing, the sentencing jury had to decide
whether mitigating circumstances outweighed aggravating circum-
stances and whether, as a result of this balance of aggravating and miti-
gating factors, the defendant should be sentenced to life imprisonment
or death.' 6' The jury's determination was advisory only. Notwith-
standing the recommendation of the jury, the trial judge then had to
weigh aggravating and mitigating circumstances independently and de-
cide whether the defendant should be sentenced to death.162 However,
in those cases in which the jury recommended a noncapital sentence,
the trial judge could impose a death sentence only if "the facts sug-
gesting a sentence of death [were] so clear and convincing that virtually
no reasonable person could differ."1 63

The Florida statute listed eight aggravating circumstances t64 and
seven mitigating circumstances.' 65 The statute expressly declared that
aggravating circumstances in a capital sentencing proceeding were lim-
ited to the statutorily defined factors.' 66 In somewhat less precise lan-
guage, the statute then provided that the enumerated mitigating factors
"shall be" mitigating circumstances. 167 Thus, although the statute in-
disputably limited aggravating factors to those enumerated, it was am-
biguous as to whether mitigating circumstances were similarly
restricted.

In the years following the statute's enactment, the Florida

159. The text refers to the original version of the Florida statute rather than to the current
amended form, because the relevant federal and state case law all concerns the original version.

However, most of the provisions of the statute have remained unchanged since their enactment.
When the provision referred to in the text is one that has not been amended, the footnote will
simply cite to the current statute for convenient reference. When the textual discussion refers to a
provision that has been altered by later amendments, the footnote will cite to the original enact-
ment and point out the changes worked by the amendment.

160. 1972 Fla. Laws ch. 72-724, § 9. This provision was amended in 1979 and now provides

that "evidence may be presented as to any matter that the court deems relevant to the nature of

the crime and the character of the defendant." FLA. STAT. ANN. § 921.141(1) (West Supp. 1980).
Both the original and the current versions specify that the evidence that can be presented specifi-
cally includes all evidence relating to the aggravating and mitigating circumstances enumerated in
the statute. Id; 1972 Fla. Laws ch. 72-724, § 9.

161. FLA. STAT. ANN. § 921.141(2) (West Supp. 1980).
162. Id § 921.141(3).
163. Tedder v. State, 322 So. 2d 908, 910 (Fla. 1975); see Buckrem v. State, 355 So. 2d 111,

113-14 (Fla. 1978).
164. FLA. STAT. ANNm. § 921.141(5) (West Supp. 1980) (current version includes ninth aggra-

vating circumstance).
165. Id § 921.141(6).
166. The statute states that "[a]ggravating circumstances shall be limited to the following [fac-

tors]," and then lists eight factors. Id § 921.141(5).
167. Id § 921.141(6).
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Supreme Court indicated repeatedly that it construed the mitigating
circumstances provision as exclusive. At times the court's construction
was implicit in its decisions. 168 At other times it was explicit, approving
in one case the decision of a capital sentencing judge who considered
only the mitigating circumstances "itemized" in the statute. 169 And in
conducting an independent review of the evidence in another capital
case, the court concluded that no mitigating circumstances existed in
the case because all of the "statutorily enumerated circumstances" were
inapplicable. 170

In 1976, the Supreme Court in Proffitt v. Florida'7 ' examined the
Florida statute and concluded that it satisfied eighth amendment re-
quirements by guiding the discretion of the sentencing authorities
through its provisions for balancing aggravating and mitigating cir-
cumstances.172 In the course of reviewing the statute, the Proffitt plu-
rality suggested that the mitigating circumstances provision in the
statute was open-ended, 7 3 inexplicably ignoring the state case law
demonstrating that in fact the opposite was true.174

One week after the announcement of the Proffitt decision, the
Florida Supreme Court explicitly declared in State v. Cooper1 75 that
the Florida statute restricted mitigating factors to those set forth in the
statute.' 76 The court observed that the statutory language demon-
strated a clear legislative intent to restrict mitigating circumstances to
the statutorily enumerated factors. 17 7

Since state courts are in most cases the final authority on the
proper interpretation of a state statute, 17 the Cooper decision seemed
to settle the meaning of the Florida mitigating circumstances stan-

168. See, e.g., Alford v. State, 307 So. 2d 433,444 (Fla. 1975), cert. denied, 428 U.S. 912 (1976)

(statute "propound[s]. . . [the] aggravating and mitigating circumstances which must be determi-
native of the sentence imposed"); State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973) ("when one or more of
the aggravating circumstances is found, death is presumed to be the proper sentence unless it or
they are overriden by one or more of the mitigating circumstances provided in Fla. Stat.
§ 921.141(7), F.S.A.").

169. See Henry v. State, 328 So. 2d 430, 431-32 (Fla.), cert. denied, 429 U.S. 951 (1976).
170. Songer v. State, 322 So. 2d 481, 484 (Fla. 1975), vacated on other grounds, 430 U.S. 952

(1977), on remand, 365 So. 2d 696 (Fla. 1978), cert. denied, 441 U.S. 956 (1979).
171. 428 U.S. 242 (1976).
172. Id at 252-53. The Court approved the statutory procedures "on their face" and not as

actually applied. See note 24 supra.
173. See 428 U.S. at 250 n.8.
174. See notes 168-70 and accompanying text supra.
175. 336 So. 2d 1133 (Fla. 1976), cert. denied, 431 U.S. 925 (1977).
176. 336 So. 2d at 1139 & n.7.
177. The court emphasized that the statute directed the jury and the trial judge to consider

mitigating circumstances "as enumerated in" the statutory list. Id at 1139 n.7. The court ob-
served that these are words of "mandatory limitation," id, and concluded that the legislature

intended to establish a nonexpandable list of mitigating circumstances. Id at 1139.
178. See notes 187-89 and accompanying text infra.
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dard-explicitly reaffirming the state courts' implicit construction of
the mitigating circumstances provision as exclusive. It appeared, there-
fore, that the United States Supreme Court had incorrectly assumed in
Proffit that under Florida law the statutory list was nonexclusive.

In the two years following the Cooper decision, the Florida
Supreme Court adhered to its construction of the mitigating circum-
stances provision as exclusive. 79 Then, in 1978, the state supreme
court in Songer v. State ' 0 abruptly reversed its position and repudiated
its earlier construction of the statutory provision. The Songer case
arose after Lockett, and the defendant in Songer, pointing out that the
Florida Supreme Court's earlier decision in Cooper had stated explic-
itly that mitigating circumstances were limited to the factors enumer-
ated in the statute, claimed that the Florida statute therefore violated
Lockett by restricting sentencer consideration of mitigating circum-
stances to the statutorily enumerated factors. The Florida Supreme
Court responded by declaring that all of its earlier decisions, including
Cooper, had consistently interpreted the death penalty statute as creat-
ing a nonexclusive set of mitigating circumstances.' 8' The court ex-
plained that its earlier decision in Cooper could not and should not be
read as limiting mitigating circumstances but merely as affirming the
trial judge's customary right to exclude irrelevant evidence.18 2 The
court then explicitly construed the mitigating circumstances provision
as nonexclusive, and explained that the language of the statute reflected
a legislative intent to permit the sentencer to consider any mitigating
circumstances proffered by the defendant.8 3 The Songer court accord-
ingly rejected the defendant's claim that the death penalty statute un-
constitutionally restricted mitigating circumstances to the factors
identified in the statute.'8 4

179. See, e.g., Gibson v. State, 351 So. 2d 948, 951 & n.6 (Fla. 1977) (determining whether
mitigating circumstances were present by examining the applicability of the statutorily enumer-
ated mitigatory factors); Barclay v. State, 343 So. 2d 1266, 1270-71 (Fla. 1977) (approvingly noting
that the trial judge had listed each statutory mitigating circumstance and had considered its appli-
cability).

180. 365 So. 2d 696, 700 (Fla. 1978) (on rehearing), cert. denied, 441 U.S. 956 (1979).
181. 365 So. 2d at 700.
182. Id
183. See id at 700 & n. 1. The court pointed out that the statutory list of aggravating circum-

stances provides that "[aiggravating circumstances shall be limited" to the factors in the list,
whereas the statutory roster of mitigating circumstances merely provides that "mitigating circum-
stances shall be" the factors in the roster. The court concluded that this nonparallel structure
evidences a legislative intent to render the list of mitigating circumstances nonexclusive, while
restricting aggravating circumstances to the statutorily enumerated factors. Id; see Proffitt v.
Florida, 428 U.S. at 250 n.8. For a discussion of the errors in the Songer court's evaluation of
legislative intent, see note 199 and accompanying text infra.

184. The defendant in Songer was sentenced in 1977, see 365 So. 2d at 699 n.2, and the
Florida Supreme Court's earlier decision in Cooper v. State was controlling at that time. Thus, to
reject Songer's claim that the statutory standard under which he was sentenced was unconstitu-
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Several months after the Songer decision, the Florida legislature
amended the death penalty statute and deleted the language upon
which the Cooper court had relied in concluding that mitigating cir-
cumstances were restricted to the statutorily defined factors.' 85 These
amendments thereby demonstrated a new legislative intent to provide
that mitigating circumstances are not restricted to the statutorily enu-
merated factors.

The history of post-Furman capital sentencing in Florida thus falls
into three distinct periods: (1) From the enactment of the post-Furman
statute in 1972 until the decision in Songer in December 1978, the Flor-
ida courts interpreted and applied the mitigating circumstances provi-
sion of the statute in a manner that appeared exclusive, but has
subsequently been described by the Florida Supreme Court as nonex-
clusive; (2) from the Songer decision in December 1978 until the statu-
tory amendments took effect in July 1979, the courts applied the
mitigating circumstances provision as required by the Songer construc-
tion of the statute; and (3) beginning in July 1979, the mitigating cir-
cumstances provision itself specified that the statutory list of mitigating
circumstances is nonexclusive.

The following discussion of the Florida statute will focus on the
first of these three periods and examine the mitigating circumstances
standard that governed capital sentencing hearings during the years
1972-1978. Consideration of this standard is a means of addressing the
problem of state courts re-construing statutes to evade Lockett
claims.1

8 6

i Reviewabili&y of the Florida Supreme Court's interpretation of
state law in Songer. The Florida Supreme Court stated in Songer that

tional, the Florida Supreme Court had to reinterpret the Cooper decision and other earlier case
law. This would appear to explain why the Songer court not only re-construed the mitigating
circumstances provision of the statute, but also reinterpreted the earlier case law that had con-
strued the statute.

185. 1979 Fla. Law ch. 79-353. The Cooper court based its conclusions about legislative in-

tent on the statutory language specifying that the jury and trial judge must consider mitigating
circumstances "as enumerated in" the list of mitigating factors. See note 177 supra. The 1979
amendments deleted the words "as enumerated in" from both the provisions governing the capital
sentencing jury and the sentencing judge. See 1979 Fla. Law ch. 79-353, at sec. 1,
§§ 921.141(2)(b), (3)(b). The Florida statute now provides simply that the jury and judge in a
capital sentencing proceeding shall consider the mitigating circumstances in the case. Id

186. Although this mitigating circumstances standard was subsequently revised by judicial
construction in the 1978 Songer decision and by legislative action in 1979, the constitutionality of
the standard is hardly moot or of interest solely for analysis of the Lockett decision. All capital
defendants who were sentenced to death in the years between the enactment of the statute in 1972
and the Songer decision in 1978 were sentenced in accordance with this earlier standard, and the
constitutionality of these defendants' death sentences turns on the constitutionality of that stan-
dard.

19811
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its earlier cases had construed and applied the mitigating circumstances
provision as nonexclusive throughout the years 1972-1978. The Songer
decision, as the most recent pronouncement of the state's highest court,
is binding on all Florida state courts, whether it is erroneous or not. As
a matter both of comity and of jurisdiction, a federal court cannot re-
view judgments of state courts on matters of state law,'8 7 and a state
court decision resting on adequate and independent state grounds can-
not be reviewed in federal court even though it also involves a federal
claim.18 8 A special exception to this doctrine exists, however, for state
court decisions so lacking in "fair or substantial support" in state law as
to be subterfuges or pretexts for evading a federal claim. '8 9 The Songer
case appears to fall within this exception, and so should not bar in-
dependent federal court construction of the Florida death penalty stat-
ute.

The Songer court based its conclusions about the mitigating cir-
cumstances standard employed in earlier cases on a review of seven of
its earlier decisions. 19 Citing these decisions, the court explained that
it had repeatedly approved a trial court's consideration of mitigating
circumstances that were not included in the statutory list.' 9 1 Thus, the
court concluded, the mitigating circumstances provision of the statute
had been consistently construed as nonexclusive. The court distin-
guished its earlier holding in Cooper v. State by declaring that the
Cooper decision was concerned not with sentencer consideration of
nonenumerated mitigating factors, but rather with the probative nature
of particular mitigating evidence presented in the Cooper sentencing
hearing.

192

The case law cited by the Songer court, however, contradicts the

187. See Henry v. Mississippi, 379 U.S. 443, 446-47 (1965). See generally P. BATOR, P.
MISHKIN, D. SHAPIRO & H. WECHSLER, HART & WECHSLER'S THE FEDERAL COURTS AND THE

FEDERAL SYSTEM 470-526 (2d ed. 1973).
188. Fox Film Corp. v. Muller, 296 U.S. 207, 210-11 (1935).
189. Mullaney v. Wilbur, 421 U.S. 684, 691 n.l (1975); Radio Station WOW, Inc. v. John-

son, 326 U.S. 120, 129 (1945). Although the basis for this exception lies in the notion that state
courts may intentionally misinterpret their own laws as an intentional subterfuge in order to avoid

federal review, 326 U.S. at 129, the federal claimant need not surmount the difficult barrier of
proving the state's actual intent to subvert federal jurisdiction. Rather, the test appears to be
objective: The federal court can infer an intent to subvert federal jurisdiction where the state
court application or construction of state law lacks "fair or substantial" support in state law. Law-
rence v. State Tax Comm'r, 286 U.S. 276, 282 (1932); Broad River Power Co. v. South Carolina,
281 U.S. 537, 540 (1930).

190. See note 194 infra.
191. 365 So. 2d at 700.
192. Id For a discussion of the discrepancy between this characterization of Cooper and the

actual holding in Cooper, see note 196 and accompanying text infra.
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court's conclusions.1 93 In each of the decisions cited in the Songer
opinion, the mitigating circumstances that the trial judge and jury had
considered were factors enumerated in the statute. 194 Thus, contrary to
the Florida court's assertions in Songer, its decisions in these cases had
not "approved a trial court's consideration of circumstances in mitiga-
tion which are not included in the statutory list.'1 95 Moreover, any fair
reading of the Florida Supreme Court's earlier decision in Cooper
reveals that this decision construed the mitigating circumstances provi-
sion as exclusive.)91

193. Since the Songer court purported to base its conclusions concerning the operation of the
statute on earlier case law rather than on the wording or legislative history of the statute, our
analysis of the fairness of the support for the court's holding also focuses on the earlier case law.
Neither the wording nor the legislative history of the statute, however, would have provided fair
and substantial support for the Songer court's conclusion. See notes 197-99 and accompanying
text infra.

194. See Washington v. State, 362 So. 2d 658, 663-64 (Fla. 1978) (trial court found no mitigat-
ing circumstances because each of the factors enumerated in FLA. STAT. § 921.141(6) were inap-
plicable); Buckrem v. State, 355 So. 2d 111, 113 (Fla. 1978) (sole mitigating factor was absence of
significant history of prior criminal activity, a factor designated a statutory mitigating circum-
stance in FLA. STAT. § 921.141(6)(a)); McCaskill v. State, 344 So. 2d 1276, 1277-78 (Fla. 1977)
(possible mitigating circumstance, under FLA. STAT. § 921.141(6)(d), was that defendant may have
been merely an accomplice in a capital felony committed by another person); Chambers v. State,
339 So. 2d 204, 205 (Fla. 1976) (trial court considered but found inapplicable defendant's claimed
mitigating circumstances, under FLA. STAT. § 921.141(6)(b), of influence of mental or emotional
disturbance); Meeks v. State, 336 So. 2d 1141, 1143 (Fla. 1976) (trial court considered mitigating
circumstances of defendant's age, FLA. STAT. § 921.141(6)(g), and impaired mental capacity, FLA.
STAT. § 921.141(6)(b), (f)); Messer v. State, 330 So. 2d 137, 141-42 (Fla. 1976) (possible mitigating
circumstances were the degree of the defendant's participation in the capital felony, FLA. STAT.
§ 921.141(6)(d), and the influence of mental or emotional disturbance, FLA. STAT.
§ 921.141(6)(b)); Halliwell v. State, 323 So. 2d 557, 561 (Fla. 1975) (mitigating circumstances were
absence of significant history of prior criminal activity, FLA. STAT. § 921.141(6)(a), and influence
of extreme emotional disturbance, FLA. STAT. § 921.141(6)(b)). In Buckrem and Halliwell, the
Florida Supreme Court's description of mitigating evidence included nonstatutory factors, but
these factors were not relied on by the trial courts in their consideration of mitigating circum-
stances.

195. Songer v. State, 365 So. 2d at 700. The possibility of considering nonenumerated factors
was never mentioned in six of the seven decisions cited by the Songer court. In the seventh opin-
ion, Washington v. State, the defendant raised the claim that the trial court had erred in failing to
consider the nonstatutory mitigating circumstance that he voluntarily surrendered to the authori-
ties and had confessed and ultimately pleaded guilty to all charges. 362 So. 2d 658, 667 (Fla.
1978). The trial judge in Washington had considered only statutory mitigating circumstances. See
id at 663-64. The Florida Supreme Court rejected the defendant's claim and commented that
"[w]hile we do not foreclose consideration of such factors in mitigation in an appropriate case, we
do not believe the appellant's actions are compelling here." Id at 667. Thus, the Washington
decision also did not "approve... a trial court's consideration of circumstances in mitigation
which are not included in the statutory list." Songer v. State, 365 So. 2d at 700. At most, the
Washington decision reserved for a future time the question whether a trial judge in an appropri-
ate case could consider a nonstatutory mitigating circumstance. Neither the Washington decision
nor any of the other decisions cited by the Songer court approved the practice of considering
nonstatutory mitigating factors.

196. The court stated in Cooper that the statute showed a legislative intent to create an exclu-
sive list of the mitigating factors that could be employed in determining the propriety of a death
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There is, therefore, no fair and substantial support for the Songer
court's holding that the Florida courts had construed and applied the
mitigating circumstances provision in a nonexclusive fashion in 1972-
1978. Accordingly, the federal courts have the power to review state
law on this subject independently and, if the case law requires, to reject
the Songer court's conclusion. We now venture an independent review
of the 1972 statute, a review of the sort that a federal court could and
should undertake to construe the meaning and thus to determine the
constitutionality of the pre-Songer statute.

i Independent review of the pre-Songer standard. The Florida
statute provided that the jury and sentencing judge were to consider
mitigating circumstances "as enumerated in" the statutory list. 197 This
language reflects an intent to restrict mitigatory factors to those that are
actually enumerated in the statutory roster.1 98 The legislative history
shows that the Florida legislature, presumably aiming to satisfy the re-
quirements of Furman as it understood them, specifically intended to
enact a statute that would eliminate sentencer arbitrariness by requir-
ing the sentencer to consider only those aggravating and mitigating cir-
cumstances that were explicitly designated in the statute. 99 Moreover,
as we have already shown, the Florida courts interpreted and applied

sentence, and that the courts "are not free to expand the list." 336 So. 2dat 1139 & n.7. The court
further declared that evidence concerning matters other than the "itemized" mitigating and aggra-
vating factors has no place in the capital sentencing hearing. Id at 1139.

In its subsequent decision in Songer v. State, the Florida Supreme Court attempted to dist-
inguish Cooper by declaring that "in Cooper, this Court was concerned not with whether enumer-
ated factors were being raised as mitigation, but with whether the evidence offered was probative."
Songer v. State, 365 So. 2d at 700. As one commentator has pointed out, the Songer court disin-
genuously misrepresented the Cooper decision in order to find some basis for distinguishing it.
Dix, supra note 74, at 137-38. The defendant in Cooper attempted to present evidence of his prior
employment to demonstrate his ability to be rehabilitated but the court excluded this evidence on
the ground that it failed to support one of the statutorily enumerated mitigating circumstances,
and not on the ground that it was insufficiently probative. Id at 138; Cooper v. State, 336 So. 2d
at 1139.

197. FLA. STAT. ANN. §§ 921.141(2)(b), (3)(b) (West Supp. 1979).
198. This was the statutory language that led the Florida Supreme Court in Cooper v. State to

conclude that the legislature intended to restrict mitigating circumstances to the factors expressly
identified in the statute. See note 177 and accompanying text supra. Similarly, the Colorado
Supreme Court concluded that statutory language authorizing presentation of the mitigating cir-
cumstances "set forth in" the statutory roster must be interpreted as restricting mitigating circum-
stances to the statutorily enumerated factors. People v. District Court (Lohr), 196 Colo. 401, 406,
586 P.2d 31, 34-35 (1978), cert. denied, 440 U.S. 924 (1979).

199. In March 1972, just before the Supreme Court announced the Furman decision, the Flor-
ida legislature enacted a new capital sentencing statute that permitted consideration of mitigating
circumstances "including but not limited to" the list of factors enumerated in the statute. 1972
Fla. Laws ch. 72-724. The statute was to take effect on October 1, 1972. However, the Furman
decision was issued in June 1972, and the Florida legislature immediately began consideration of
a new death penalty bill designed to remedy the constitutional deficiencies identified in Furman.
See Cooper v. State, 336 So. 2d at 1139 & n.7; State v. Dixon, 283 So. 2d 1, 13 (1973) (Ervin, J.,
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the mitigating circumstances provision as exclusive.2" Thus, both by

dissenting). This bill was eventually enacted as the present Florida death penalty statute. See
FLA. STAT. ANN. § 921.141 (West Supp. 1980).

In an apparent response to Furman's condemnation of undisciplined sentencer discretion, the

new death penalty bill provided that both aggravating and mitigating circumstances "shall be
limited to" rosters of enumerated factors. JOURNAL OF THE FLORIDA HOUSE OF REPRESENTA-
TIVES, SPECIAL SESSION 1972, November 29, 1972, at 18 [hereinafter cited as HousE JOURNAL].

The House's comment to the bill declared that "matters to be considered are limited only to those
aggravating and mitigating circumstances enumerated in subsections (3) and (4)." Id at 19. This
bill passed the House on November 29, 1972. Id at 23.

The Senate amended the bill by deleting the words "limited to" in the introductions to the

rosters of both aggravating and mitigating circumstances, and by providing that as to both aggra-

vating and mitigating circumstances, the court could consider "[a]ny other evidence the court
deems relevant to sentence." JOURNAL OF THE FLORIDA SENATE, SPECIAL SESSION 1972, Novem-
ber 30, 1972, at 25 [hereinafter cited as SENATE JOURNAL]. The House expressly refused to concur

with these amendments. HousE JOURNAL, November 30, 1972, at 41-42. The Conference Com-
mittee then recommended that the Senate withdraw its amendments, and proposed a Conference
Committee bill that followed the form of the original House bill in many respects, including the

House's version of the mitigating circumstances provision. See SENATE JOURNAL, December 1,
1972, at 37, 39-40; HousE JOURNAL, December 1, 1972, at 48, 50-52. The Conference Committee
version of the bill passed both houses, SENATE JOURNAL, December 1, 1972, at 39-40; HOUSE

JOURNAL, December 1, 1972, at 50-52, and the Governor signed it into law. Thus, the bill that was
enacted as the 1972 death penalty statute incorporated the House's original intention to restrict
mitigating circumstances to the factors enumerated in the statutory list.

In reaching the conclusion that the legislature intended to create an open-ended roster of

mitigating circumstances, the Florida Supreme Court in Songer pointed to the lack of parallelism
in the prefaces to the statutory lists of aggravating and mitigating circumstances in the version of

the statute that was enacted. While the list of aggravating circumstances provides that
"[a]ggravating circumstances shall be limited to" the factors in the list, the statutory roster of

mitigating circumstances merely provides that "mitigating circumstances shall be" the factors in
the roster. FLA. STAT. ANN. §§ 921.141(5), (6) (West Supp. 1980). This lack of parallelism led
both the Florida Supreme Court in Songer and the United States Supreme Court in Proffit v.
Florida to assume that the roster of mitigating circumstances, unlike that of aggravating circum-

stances, was nonexelusive. Proffitt v. Florida, 428 U.S. at 250 n.8; Songer v. State, 365 So. 2d at
700 & n.l; see note 183 and accompanying text supra. The legislative history reveals, however,

that this lack of parallelism is actually due to a technical oversight in the transcription of the
Senate amendments in the bill. The SENATE JOURNAL reveals that the Senate voted to delete the
words "limited to" with respect to both aggravating and mitigating circumstances, so that the bill

would read: "Aggravating circumstances shall be [limited to] the following: .. .," and "Mitigat-
ing circumstances shall be [limited to] the following: .... SENATE JOURNAL, November 30,
1972, at 25. However, this parallelism was not transcribed into the bill transmitted to the House
later that day. That text, as reported in the HOUSE JOURNAL, erroneously read as follows: "Ag-

gravating circumstances shall be limited to the following: ...," and "Mitigating circumstances
shall be [limited to] the following: ...." HOUSE JOURNAL, November 30, 1972, at 41. The
Conference Committee, restoring the House's version to a draft that adopted the Senate's provi-
sions on many other issues, apparently failed to correct the error that had crept into the transcrip-
tion of the bill. As a result, the 1972 death penalty statute was enacted with nonparallel language

providing that "[a]ggravating circumstances shall be limited to the following" and "[m]itigating
circumstances shall be the following." FLA. STAT. ANN. §§ 921.141(5), (6) (West Supp. 1980).

Thus, the legislative history shows clearly that the state legislature intended to restrict miti-

gating circumstances to the statutorily enumerated factors. The lack of parallel structure relied on
by the Songer and Prffirt courts to reach the opposite conclusion was due not to the legislature's
desire to limit consideration of only aggravating and not mitigating factors, but rather to a simple
transcription error.

200. See notes 168-70, 175-77, 79 and accompanying text supra.
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legislative intent and by judicial construction, the 1972-1978 Florida
statutory standard limited mitigating circumstances to the seven factors
enumerated in the statute.

iii The constitutionality of the pre- Songer standard. Once the true
nature of the pre-Songer capital sentencing scheme is clear, it is readily
apparent that the scheme violated Lockett, for it possessed precisely the
same vice that resulted in the invalidation of the Ohio statute in Lock-
ett. Like the Ohio statute, the pre-Songer standard limited mitigating
circumstances to those listed in the statute. The sentencing authority
could hear all the mitigating evidence that the defendant wished to
present, but the statute required it to consider only the seven statutorily
enumerated mitigating circumstances in determining sentence. As the
Lockett Court observed with respect to the Ohio statute,0 1 the pre-
Songer standard did not allow a nonstatutory factor to independently
affect the capital sentencing determination. 20 2 Thus, the pre-Songer
Florida standard must fall along with the Ohio law.

iv. Summary. This section has demonstrated that a state court
cannot use its statutory construction powers to evade the effect of Lock-
ett. The problem of state court evasion is hardly unique to Florida, for
other state supreme courts have similarly re-construed statutes to
eliminate Lockett deficiencies and have then applied the new construc-
tions retroactively to defeat the Lockett claims of defendants sentenced
pursuant to the prior unconstitutional standards.0 3 In assessing the va-

201. Lockett v. Ohio, 438 U.S. at 604, 607-08.
202. The similarities between the pre-Songer standard and the Ohio law struck down in Lock-

ett go beyond the exclusivity of the statutory rosters of mitigating circumstances. Under the Flor-
ida Supreme Court's construction of the statute, if the sentencer found one aggravating
circumstance and no mitigating circumstances, then death was the required-and not discretion-
ary-penalty. State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973); see Elledge v. State, 346 So. 2d 998,
1002-03 (Fla. 1977). Thus, the pre-Songer standard operated in precisely the same manner as the
Ohio law, which also required the imposition of a death sentence if the sentencer found one or
more aggravating circumstances and no statutory mitigating circumstances. See Lockett v. Ohio,
438 U.S. at 593-94.

203. The Alabama, Mississippi, and Nebraska statutes all employ the same language as the
Florida law and provide that: "Mitigating circumstances shall be the following [enumerated fac-
tors in the statutory roster]." ALA. CODE § 13-11-3 (1975); Miss. CODE ANN. § 99-19-101 (Supp.
1979); NEB. REv. STAT. §§ 29-2521, 29-2523 (1975). Prior to Lockelf, the courts in each state
appeared to apply the mitigating circumstances provision as exclusive. Jacobs v. State, 361 So. 2d
640, 648 (Ala.), cert. denied, 439 U.S. 1122 (1978). (Tobbert, C.J., concurring and dissenting)
("The list of mitigating circumstances in section 13-11-7, Code of Alabama 1975, is exclusive, and
the grounds argued by the petitioner do not fit within any of the seven enumerated factors in that
section."); Evans v. State, 361 So. 2d 654, 663-65 (Ala. Crim. App. 1977), af'd in par, rev'd and
remanded in part, 361 So. 2d 666 (Ala. 1978), cert. denied, 440 U.S. 930 (1979) (sentencing judge
considered mitigating circumstances "as described in" statutory roster); Coleman v. State, 378 So.
2d 640, 646 (Miss. 1979) (trial judge's instructions set out only statutory mitigating circumstances);
Washington v. State, 361 So. 2d 61, 64 (Miss.), cert. denied, 441 U.S. 916 (1978) (jury instructions
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lidity of the Lockett claims of such defendants, a reviewing federal
court should follow the same approach that we have used to test the
constitutionality of the pre-Songer Florida sentencing scheme: The
court should first examine whether the state court construction lacks
fair or substantial support in state law; if so, the reviewing court should
identify the true nature of the standard under which the defendant was
sentenced, and then determine the constitutionality of that standard.

3. Procedural Consequences of Invalidating a Statute on Lockett
Grounds The Implicationsfor a Defendant Sentenced to
Death Under the Statute

When a death penalty statute is invalidated on Lockett grounds,
the death sentences imposed pursuant to the statute must be reversed2°4

and the defendants resentenced." 5 As we will show, resentencing must
occur in all cases, whether or not the defendant attempted to gain sen-
tencer consideration of a nonstatutory mitigating circumstance in his
sentencing hearing. In those cases in which the defendant did try to
obtain and was precluded from obtaining sentencer consideration of
nonstatutory mitigating circumstances, the prejudice is self-evident.2 0 6

In those cases in which the defendant failed to present evidence of non-
statutory mitigating circumstances, it is impossible to determine
whether that failure was due to the absence of nonstatutory circum-

referred solely to statutory mitigating circumstances); State v. Simants, 197 Neb. 549, 562, 567-69,
250 N.W.2d 881, 889, 892-93, cert. denied, 434 U.S. 878 (1977) (considering exclusively statutory
mitigating circumstances and commenting that "the Florida statute is very similar to the Nebraska
statute in that the sentencing authority is required to weigh statutory aggravating and mitigating
circumstances"); State v. Rust, 197 Neb. 528, 542-43, 250 N.W.2d 867, 876, cert. denied, 434 U.S.
912 (1977) (considering solely statutory mitigating circumstances in determining sentence).

Then, after Lockett was decided and defendants raised Lockett challenges to these statutes,
the state supreme court in each state construed its respective statute as nonexclusive and rejected
the Lockett claim on the ground that the statute had always been applied as nonexclusive. Jacobs
v. State, 361 So. 2d at 652-53; Washington v. State, 361 So. 2d at 67-68; State v. Holtan, 287
N.W.2d 671, 674 (Neb. 1980).

Of course, a state supreme court is entitled to apply a new construction of a statute prospec-
tively even though the construction is inconsistent with the language of the statute and prior case
law construing it. Cf. Bouie v. City of Columbia, 378 U.S. 347, 362 (1964) (retroactive application
of new construction of criminal statute violated due process). See also Shuttlesworth v. Birming-
ham, 382 U.S. 87, 91-92 (1965). However, in each of these states, as in Florida, the state supreme
court applied the new construction retroactively to a defendant sentenced before the announce-
ment of the new construction, on the rationale that the statutory language was clearly nonexclu-
sive and had always been applied in such a manner.

204. See, eg., Bell v. Ohio, 438 U.S. at 642-43; Lockett v. Ohio, 438 U.S. at 608-09.
205. See, e.g., State v. Kaiser, 56 Ohio St. 2d 29, 34, 381 N.E.2d 633, 636 (1978) (resentencing

defendant who was originally sentenced to death under the statute struck down in Lockett).
206. The prime example of such a case is Lockett itself. Sandra Lockett attempted to receive,

but was prevented from receiving sentencer consideration of nonstatutory mitigating circum-
stances. See notes 32-39 and accompanying text supra. The Supreme Court reversed Lockett's
death sentence and remanded for resentencing. 438 U.S. at 608-09.



CALIFORNIA LAW REVIEW [Vol. 69:317

stances in the case, a strategic decision on the part of defense counsel,
or defense counsers correct perception that the statute restricted miti-
gating circumstances to those enumerated in the statute. A defense at-
torney's decision not to present available evidence of nonstatutory
mitigating circumstances-or not to pursue investigation seeking to dis-
cover such evidence--obviously would have been affected by a statu-
tory proscription of consideration of such evidence by the sentencer.20 7

Therefore, doctrines of waiver and failure to object cannot be applied
to foreclose the defendant's Lockett challenge to the statute.20 8

The most complex and widely litigated aspect of resentencing fol-
lowing invalidation of a death penalty statute involves the question of
whether the defendant can be resentenced to death pursuant to a subse-
quently enacted valid capital punishment statute. The majority of
courts that have addressed this issue have concluded that a death pen-
alty statute cannot be applied retroactively in such circumstances and
that the maximum permissible penalty on resentencing is life imprison-
ment.20 9 This conlusion has been based on several different rationales.
Some courts have held that the retroactive application of a subse-

207. See Evans v. Britton, 628 F.2d 400 (5th Cir. 1980) (defense failure to present evidence
that would reduce the offense charged to a lesser included offense does not deprive the defendant
of the benefit of Beck v. Alabama, 100 S. Ct. 2382 (1980), since defense strategy in the handling of
any case would have been molded by the unconstitutional statutory proscription of consideration
of lesser included offenses).

208. See, e.g., State v. Evans, 120 Ariz. 158, 162, 584 P.2d 1149, 1153 (1978) (upon invalida-
tion of the Arizona statute on Lockett grounds, defendant was remanded for resentencing even
though he did not attempt to present any mitigating circumstances at his sentencing hearing, be-
cause reviewing court must assume that "he was relying on the limitations on mitigating factors
imposed by Ithe statute]"). See also Cook v. State, 369 So. 2d 1251, 1257 (Ala. 1978) (irrevocabil-
ity of death sentence necessitates that reviewing court take special precautions to ensure that capi-
tal defendant was not prejudiced by an error even though he failed to object to the error);
Commonwealth v. McKenna, 476 Pa. 428, 437-41, 383 A.2d 174, 179-81 (1978) (waiver doctrine
will not be applied in capital cases; "[blecause imposition of the death penalty is irrevocable in its
finality, it is imperative that the standards by which that sentence is fixed be constitutionally be-
yond reproach"). A reviewing court also cannot examine a record and conclude that there are no
possible nonstatutory mitigating circumstances in the case and therefore that the inability to gain
sentencer consideration of nonstatutory factors was harmless error. There are a "host" of "intan-
gible" mitigating factors that could be present in any case, People v. District Court (Lohr), 196
Colo. 401, 407, 586 P.2d 31, 35 (1978), and the restrictive statute may well have been the cause of
defense counsel's failure to attempt to introduce these intangible factors into the record. See
Evans v. Britton, 628 F.2d 400, 401 (5th Cir. 1980).

209. People v. Harvey, 76 Cal. App. 3d 441, 447-49, 142 Cal. Rptr. 887, 890-92 (2d Dist.
1978); People v. Payne, 75 Cal. App. 3d 601, 606-08, 142 Cal. Rptr. 320, 323-25 (1st Dist. 1977);
State v. Lindquist, 99 Ida. 766, 770-71, 589 P.2d 101, 105-06 (1979); People v. Hill, 78 III. 2d 465,
474-76, 401 N.E.2d 517, 522 (1980); Bond v. State, 403 N.E.2d 812, 815-16 (Ind. 1980); Meller v.
State, 94 Nev. 408,409-10 & n.3, 581 P.2d 3,4 & n.3 (1978); State v. Rodgers, 270 S.C. 285, 292-93,
242 S.E.2d 215, 217-19 (1978); see People v. Teron, 23 Cal. 3d 103, 115-19, 588 P.2d 773, 779-82,
151 Cal. Rptr. 633, 640-42 (1979); Hudson v. Commonwealth, 597 S.W.2d 610, 610-11 (Ky. 1980);
State v. Collins, 370 So. 2d 533, 534-35 (La. 1979); Miller v. State, 584 S.W.2d 758, 759-62 (Tenn.
1979) (state constitutional grounds).
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quently established death penalty standard to defendants tried and sen-
tenced under the former law violates constitutional prohibitions against
ex post facto legislation.21 Other courts have found that since the
maximum punishment that could have been imposed constitutionally
under the former statute was life imprisonment, double jeopardy pre-
cludes resentencing to the harsher punishment of death after the de-
fendants have already begun serving their sentences.2 1' Still other
courts have reached this result on common law rather than constitu-
tional grounds, finding that canons of statutory construction preclude
retroactive application of new death penalty legislation, at least in the
absence of some express legislative mandate for retroactive operation
of the statute.2" 2 And finally, some courts simply have declared that
the maximum permissible punishment on resentencing is life imprison-
ment without articulating the basis for this holding. 213

Some courts have, however, taken a contrary view and held that a
subsequently established death penalty standard can be applied fully in
the resentencing hearing and, if appropriate under the new standard,
the defendant can be resentenced to death.21 4 The central issue in the
conflict between the lower courts in this area is the proper interpreta-
tion of the Supreme Court's decision in Dobbert v. Florida.215 The
Court held in Dobbert that ex post facto guarantees were not violated
where a defendant was tried and sentenced under a new death penalty
statute that had been enacted after the commission of his offense but
before his trial for that offense. The lower courts that have permitted
resentencing to death following invalidation of a death penalty statute
have simply assumed that Dobbert applies to a defendant tried and
sentenced under the old, unconstitutional standard.21 6 However, the

210. State v. Lindquist, 99 Ida. 766, 770-71, 589 P.2d 101, 105-06 (1979) (federal and state
constitutional grounds); Miller v. State, 584 S.W.2d 758, 759-62 (Tenn. 1979) (solely on state con-
stitutional grounds); see State v. Rodgers, 270 S.C. 285, 292-93, 242 S.E.2d 215, 217-19 (1978).

211. People v. Harvey, 76 Cal. App. 3d 441, 447-49, 142 Cal. Rptr. 887, 890-92 (2d Dist.
1978); People v. Payne, 75 Cal. App. 3d 601, 606-08, 142 Cal. Rptr. 320, 323-25 (1st Dist. 1977).

212. State v. Lindquist, 99 Ida. 766,770-71, 589 P.2d 101, 105-06 (1979); People v. Hill, 78 IM.
2d 465, 474-76, 401 N.E.2d 517, 522 (1980); State v. Rodgers, 270 S.C. 285, 292-93, 242 S.E.2d 215,
217-19 (1978). This holding also emerges from a series of cases decided in the context of the first
capital sentencing hearing rather than a resentencing hearing. See People v. Teron, 23 Cal. 3d
103, 115-19, 588 P.2d 773, 779-82, 151 Cal. Rptr. 633, 640-42 (1979); Hudson v. Commonwealth,
597 S.W.2d 610, 610-11 (Ky. 1980); State v. Collins, 370 So. 2d 533, 534-35 (La. 1979).

213. Bond v. State, 403 N.E.2d 812, 815-16 (Ind. 1980); Meller v. State, 94 Nev. 408,409-10 &
n.3, 581 P.2d 3, 4 & n.3 (1978).

214. State v. Watson, 120 Ariz. 441, 445, 453-54, 586 P.2d 1253, 1257, 1265-66 (1978), cert.
denied, 440 U.S. 924 (1979); Upshaw v. State, 350 So. 2d 1358, 1361 (Miss. 1977); State v. Cole-
man, 605 P.2d 1000, 1010-15, 1056-57 (Mont. 1979), cert. denied, 100 S. Ct. 2952 (1980).

215. 432 U.S. 282 (1977).
216. See State v. Watson, 120 Ariz. 441, 453-54, 586 P.2d 1253, 1265-66 (1978), cert. denied,

440 U.S. 924 (1979); Upshaw v. State, 350 So. 2d 1358, 1361 (Miss. 1977); State v. Coleman, 605
P.2d 1000, 1011, 1056-57 (Mont. 1979), cert. denied, 100 S. Ct. 2952 (1980).
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majority of lower courts-which have barred such resentencing to
death-have found a constitutionally significant distinction between
defendants like Ernest Dobbert, who from the beginning were tried and
sentenced under the new, valid death penalty standard, and defendants
who initially were tried and sentenced under the old, unconstitutional
standard.2"7 Indeed, the Dobbert Court itself recognized a difference
between defendants initially tried under a new standard and those
whose "cases had progressed sufficiently far in the legal process as to be
governed solely by the old statute, with the concomitant unconstitu-
tionality of its death penalty provision."2 8

Thus, although the issue is far from settled, the bulk of the lower
court case law and the better-reasoned constitutional and common law
analysis support the conclusion that when a statute is invalidated on
Lockett grounds, defendants tried and sentenced under the former, un-
constitutional standard cannot be resentenced to death and can receive
a maximum punishment of life imprisonment.

B. Constitutionality of Statutes as Applied- Lockett Requirements for
an Individual Sentencing Hearing

In addition to establishing basic requirements that a state death
penalty statute must meet, the Lockett decision also affects the proce-
dures employed in an individual sentencing hearing in a state with a
constitutionally valid statute. The requirements for a sentencing hear-
ing are founded on the Lockett principles already identified as neces-
sary to the constitutionality of death penalty statutes: the ability of the
defendant to proffer all aspects of character, record, and offense; the
power of the sentencer to consider all proffered aspects; and the use of
those procedural devices necessary to enable the sentencer to actually
consider each of the proffered factors. However, when applied to the
trial court's practical tasks in conducting an individual sentencing hear-
ing, these principles take on somewhat different form.

217. People v. Harvey, 76 Cal. App. 2d 441, 446-47, 142 Cal. Rptr. 887, 890 (2d Dist. 1978);
State v. Rodgers, 270 S.C. 285, 292-93, 242 S.E.2d 215, 217-18 (1978); Meller v. State, 94 Nev. 408,
409-10 & n.3, 581 P.2d 3, 4 n.3 (1978). This distinction has significance both for ex post facto and
double jeopardy analysis. In Dobber', the application of the new standard in the trial and sen-
tencing hearing did not result in the type of "detrimental" retroactive application of laws con-
demned by ex post facto guarantees. In contrast, the retroactive application of a new standard to a
defendant tried and sentenced under the old, invalid standard would certainly impose "detriment"
in that it would make it possible for the defendant to be executed, whereas previously execution
could not occur. And where a defendant was tried and sentenced under the old statute and is now
undergoing resentencing under the new standard, the defendant can invoke double jeopardy pro-
tections that were not applicable in the stage of the proceedings considered in Dobbert. People v.
Harvey, 76 Cal. App. 2d at 446-47, 142 Cal. Rptr. at 890.

218. 432 U.S. at 301.
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1. Admissibiiy of Defendant's Mitigating Evidence

In the course of a typical hearing, the defense attorney seeks to
present mitigating evidence to the sentencing judge or jury, and the
judge must determine the admissibility of any evidence whose intro-
duction has been challenged by the prosecution. Because Lockett gives
the defendant a right to proffer all mitigating circumstances, the trial
court must allow the defense attorney to present evidence of any aspect
of character, record, or offense that the attorney wishes to proffer as a
mitigating circumstance or as support for the existence of a mitigating
circumstance. 19 The Lockett decision, however, left open a central
question concerning the admission of defense evidence of mitigating
circumstances: whether mitigating evidence can be excluded on the
ground that it fails to comply with local rules of evidence. A partial
response came in Green v. Georgia,22° in which the Court held that the
due process clause bars trial judges from rigidly applying local eviden-
tiary rules in determining the admissibility of mitigating evidence. 2

The judge in the Green case had applied the local hearsay rule to ex-
clude mitigating evidence of the defendant's minor participation in a
felony-murder committed by his co-defendant.222 The Court vacated
the petitioner's sentence, holding that the "mechanistic" application of
Georgia's hearsay rule in Green's capital sentencing hearing served to
"defeat the ends of justice," 2 3 and thus violated due process.224 The
Court discerned substantial reasons for assuming the reliability of the
excluded testimony and, citing Lockett, emphasized that the "excluded
testimony was highly relevant to a critical issue in the punishment
phase of the trial." '225

The Green holding logically applies to all local rules of evidence

219. See People v. District Court (Lohr), 196 Colo. 401, 405-06, 586 P.2d 31, 33-34 (1978);
Cobb v. State, 244 Ga. 344, 358-59, 260 S.E.2d 60, 70-71 (1979).

220. 442 U.S. 95 (1979) (per curiam).
.221. The due process guarantees of the fifth and fourteenth amendments regulate the proce-

dures employed in a capital sentencing hearing just as they regulate the procedures employed in a
guilt trial. See note 148 supra.

222. 442 U.S. at 96.
223. Id at 97 (quoting Chambers v. Mississippi, 410 U.S. 284, 302 (1973)). In Chambers, the

defense had sought to introduce an out-of-court statement in which the declarant apparently an-
nounced that he, and not the defendant, had committed the killing at issue. The state trial judge

barred the evidence since the state hearsay rule did not contain an exception for declarations
against penal (as opposed to pecuniary) interest. 410 U.S. at 299. Moreover, the state's "voucher"
rule, which prohibited parties from impeaching their own witnesses, barred Chambers from call-
ing the declarant to the stand and introducing his out-of-court statement against him. Id at 295-

96. The Supreme Court held that local rules of evidence cannot be applied "mechanistically"
when such rules would threaten the "fairness and reliability [ofl. . . the ascertainment of guilt
and innocence" and thereby "defeat the ends of justice." Id at 302.

224. 442 U.S. at 97.
225. Id
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and not just the hearsay rule.226 The most significant implications of
the decision, however, concern the application of local rules of rele-
vancy. In Lockett, the Court noted that "[n]othing in this opinion lim-
its the traditional authority of a court to exclude, as irrelevant, evidence
not bearing on the defendant's character, prior record, or the circum-
stances of his offense. ' 227 Thus, the Lockett right to present mitigating
evidence is limited to evidence that is relevant to character, record, or
offense. However, the Court did not indicate whether the appropriate
standard of relevancy in determining the admissibility of particular evi-
dence is the local relevancy rule or a uniform general standard that
may be more consistent with the spirit of the Lockett requirement that
the sentencer be able to hear and consider all factors that might call for
a less severe penalty than death. The Green decision resolves this issue
and demonstrates that local relevancy requirements cannot be applied
rigidly to exclude mitigating evidence. In considering whether a piece
of evidence offered in mitigation of a death sentence is relevant, the
courts should weigh the potentially mitigating influence of the evidence
against the harm that could result from the violation of the relevancy
rule, and should resolve all doubts in favor of admitting the evi-
dence.228

2. Jury Instructions

The Lockett decision also affects the trial judge's instructions to
the sentencing jury. As the discussion of the Georgia statute has
demonstrated, the instructions must mention specifically the proffered
mitigating factors to ensure that the sentencer can consider those fac-
tors in determining sentence. The Georgia statute and jury instructions
violated Lockett by precluding specific mention of any proffered miti-

226. See Collier v. State, 244 Ga. 553, 567, 261 S.E.2d 364, 375-76 (1979), cert. denied, 100 S.
Ct. 1346 (1980).

227. 438 U.S. at 604 n.12.
228. In Collier v. State, 244 Ga. at 567, 261 S.E.2d at 376 (1979), cert. denied, 100 S. Ct. 1346

(1980), the Georgia Supreme Court endorsed such a procedure, and stated that "the Constitution
requires that evidence which would be inadmissible under an evidentiary rule must not automati-
cally be excluded if tendered in a capital case in mitigation of punishment." Id However, in a

questionable application of this rule to the facts of the case, the Collier court upheld the trial
court's exclusion of character evidence offered in mitigation of a sentence of death.

As a general matter, the Green principle will affect only the evidentiary rulings in an individ-

ual hearing and will not affect state statutes. However, a unique example of a statute that violates
Green is the Florida law as construed in Songer v. State and applied from the time of the Songer

decision in December 1978 until the enactment of the amendments to the Florida statute in June
1979. See notes 180-84 and accompanying text supra. The Florida Supreme Court in Songer
indicated that its construction of the Florida statute permits a trial judge to exclude as "insuffi-
ciently probative" evidence of a defendant's prior employment, even though that evidence might
tend to establish a potential for rehabilitation. By specifically authorizing such stringent applica-
tion of evidentiary rules in determining the admissibility of mitigating evidence, the Florida stat-

ute as construed in Songer violates the due process principles set out in Green.

[Vol. 69:317



MITIGATION OF DEA TH PENALTY

gating factors in the instructions. The jury instructions used in many
other states suffer from the related constitutional deficiency of mention-
ing only the applicable statutory mitigating circumstances and not any
proffered nonstatutory factors.229 As one lower court has held, Lockett
requires specific reference to both statutory and nonstatutory mitigat-
ing factors to avoid detracting from the weight of the nonstatutory fac-
tors.23o

In addition to itemizing proffered mitigating factors in the jury in-
structions, the judge should instruct the jury that factors can mitigate
the defendant's sentence by demonstrating that a death sentence would
not serve the ends of retribution and deterrence. Our examination of
the Texas statute revealed that a particular aspect of the defendant's
character, record, or offense can have mitigating weight either by per-
suading the jury that leniency is appropriate or by disproving the re-
tributive or deterrent value of a death sentence in the particular case.
Thus, a factor such as minor participation in a killing committed by
another can mitigate by demonstrating that the ultimate retribution of
death is not appropriate or that the defendant's offense is not a crime
likely to be deterred. However, a lay juror may not understand that a
factor can mitigate by disproving the retributive or deterrent value of a
death sentence. Thus, in order to ensure that a sentencer may fully
consider evidence offered to disprove the retributive or deterrent value
of a death sentence, the judge should instruct the jury on this aspect of
mitigation. And since most lay jurors will be unacquainted with the
concepts of retribution and deterrence, the judge's instructions should
include definitions of these terms.

IV
BEYOND LOCKETT." THE RIGHT TO PRESENT EVIDENCE

CONCERNING THE RETRIBUTIVE AND

DETERRENT CAPACITIES OF THE

DEATH PENALTY AS A FACTUAL PREDICATE FOR THE

JUDGMENT ON MITIGATING CIRCUMSTANCES

In the 1976 Cases, the plurality established the capital defendant's
right to present mitigating circumstances, and indicated that the sen-
tencer's judgment on mitigating circumstances serves to ensure that an
individual death sentence is consistent with the goals of retribution or
deterrence and therefore is in accord with the dignity of man.23' In

229. See, eg., Washington v. State, 361 So. 2d 61, 64-65 (Miss.), cert. denied, 441 U.S. 916
(1978); State v. Brown, 607 P.2d 261, 282 (Utah 1980) (Maughan, J., concurring and dissenting)
(quoting the jury instructions in the sentencing hearing).

230. State v. Johnson, 298 N.C. 47, 72-74, 257 S.E.2d 597, 616-17 (1979).
231. See text accompanying notes 13-30, 91-100 supra.
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Lockett, the Court went one step further and held that the right to
present and receive sentencer consideration of mitigating circumstances
extends to all aspects of character, record, and offense, and requires a
sentencer to consider the independent mitigating weight of each aspect.
In a number of recent cases, capital defendants have raised an issue
that follows logically from these principles: whether a capital defend-
ant has a constitutional right to present evidence directly relating to the
retributive or deterrent capacities of the death penalty as a part of the
argument that the death penalty is not appropriate in the particular
case.232 Defendants have, for example, offered the testimony of expert
witnesses to show that the imposition of the death penalty in their case
would not deter others from committing similar capital offenses, and
have tried to present testimony concerning the precise nature of the
penalties of death and life imprisonment to show that incarceration
would be adequate retribution for the defendant's offense. 33

In the cases in which this issue has been raised, the courts have
rejected the defendants' evidence on retribution and deterrence as irrel-
evant.3 4 These courts have explained that Lockett deals exclusively
with mitigating circumstances of the individual defendant's character,
record, and offense, and does not confer the right to present other types
of mitigatory evidence.235 The courts are certainly correct in their anal-
ysis of the specific holding in Lockett: The Lockett decision concerns
only mitigating circumstances of character, record, and offense, and the
Court explicitly stated that it did not intend its decision to limit the
authority of the trial judge to exclude evidence that is not relevant to
these factors." 6 The reasoning of the Lockett opinion, however, ex-
tends beyond the holding in the case. The imposition of the death pen-
alty has been justified by reference to the legitimate retributive and
deterrent goals that the penalty may serve. A defendant's eighth

232. See, e.g., State v. Cherry, 298 N.C. 86, 97-98, 257 S.E.2d 551,559 (1979), cert. denied, 100
S. Ct. 2165 (1980); Dix, supra note 74, at 154-55 (describing Franklin v. State, No. 57,348 (Tex.
Crim. App. May 24, 1978), rev'don other grounds, No. 57,348 (Tex. Crim. App. Oct. 24, 1979) (on
rehearing)). Such evidence has also been proffered in several capital sentencing hearings in Illi-
nois. Letter from Robert P. Isaacson, Assistant Public Defender, Cook County, Illinois, to Randy
Hertz (March 20, 1980) [hereinafter cited as Isaacson Letter] (on file with the California LawRe-
view).

233. Evidence of this type was proffered in the Illinois capital sentencing hearings. Isaccson
Letter, supra note 232. Similar types of evidence were proffered in State v. Cherry, 298 N.C. 86,
97, 257 S.E.2d 551, 559 (1979), cert. denied, 100 S. Ct. 2165 (1980).

234. See, e.g., State v. Cherry, 298 N.C. at 98, 257 S.E.2d at 559; Dix, supra note 74, at 154. In
the Illinois sentencing hearings, only one out of dozens of proffered witnesses has been permitted
to testify on matters of this type. Isaacson Letter, supra note 232.

235. State v. Cherry, 298 N.C. at 98-99, 257 S.E.2d at 559-60.
236. See Lockett v. Ohio, 438 U.S. at 604 n.12 ("nothing in this opinion limits the traditional

authority of a court to exclude as irrelevant, evidence not bearing on the defendant's character,
prior record, or the circumstances of his offense").
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amendment right to present evidence that disproves the existence of
these justifying factors in his own case is the logical extension of the
principles established in the 1976 Cases and in Lockett.

A factor offered by the defendant can mitigate by convincing the
jury that the retributive and deterrent purposes that alone can justify
the imposition of the death penalty will not be furthered by imposing a
death sentence in the particular case. 237 In addition, if the jurors are to
comprehend mitigating circumstances in this context, they must be in-
structed on the meaning of retribution and deterrence, and on the rele-
vance of these factors to their role as sentencer.238 If these difficult
judgments are to be anything more than visceral hunches about what
constitutes an appropriate retributive or deterrent punishment in an in-
dividual case, far more than a mere instruction may be needed. In or-
der to make its judgment intelligently, the jury will in many cases
require a factual predicate of information relevant to retribution and
deterrence, a predicate that might include information not directly rele-
vant to character, record, or offense.

The retributive judgment is a determination of the degree of pun-
ishment and suffering that is appropriate for or proportionate to the
moral culpability of the offender and his offense.239 Thus, when a capi-
tal defendant introduces mitigating evidence of his relatively minor
record and the existence of circumstances that he believed to have cre-
ated a moral justification for his actions, the sentencing jury must con-
sider whether these factors render him sufficiently less culpable than
other murder defendants that the ultimate sanction of death is not ap-
propriate. However, there are no absolute criteria for gauging the de-
gree of culpability or moral iniquity of an individual criminal

237. See text accompanying notes 91-100 supra.
238. See text accompanying notes 138-40 supra.
239. Gibbs, The Death Penaly Retribution andPenal Polcy, 69 J. CRIM. L. & CRIMINOLOGY

291, 293-96 (1978); see H.L.A. HART, PUNISHMENT AND RESPONSIBILITY 25 (1968); A. VON
HIRSCH, DOING JUSTICE: THE CHOICE OF PUNISHMENTS 66-94 (1976). The Supreme Court's
analysis of the retributive foundations of capital punishment incorporates two different models of
retribution: (1) the pure retribution or revenge principle, which assumes the categorical moral
justice and necessity of punishment as the "just deserts" for a criminal action; and (2) the instru-
mental concept of retribution that justifies institutional revenge as necessary to ensure that citizens
will not take the law into their own hands and personally satisfy their desire for vengeance. See
Gregg v. Georgia, 428 U.S. at 183-84; The Supreme Court, 1975 Term, 90 HARV. L. REv. at 65-66
& n.25. For further discussion of these models of retribution, see H. PACKER, supra note 109, at
37; Radin, supra note 23, at 1047 & n.221, 1049-50, 1054-56. The concept of punishment propor-
tionate to the moral culpability of the offender and offense satisfies both the categorical and instru-
mental goals of retribution. By adjusting the degree of punishment to the extent of culpability of
the individual, the criminal justice system succeeds in giving the offender his "just deserts." See
H.L.A. HART, supra, at 25. And, in imposing the degree of retribution that is proportionate to the
individual's offense, the criminal justice system provides sufficient "justice" to satisfy the public's
need for vengeance and avoid vigilante action. See E. VAN DEN HAAG, PUNISHING CRIMINALS
12-13 (1975).
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offender. 24 ° The defendant's culpability can be assessed only by com-
paring his character and the precise circumstances of his offense with
other capital offenders and offenses.24 1 Thus, in order to gauge fully
the extent to which a defendant's relatively minor record and purported
moral justification render him less culpable, the sentencer must have
some knowledge of the criminal records of other capital offenders and
the circumstances of other capital offenses.242

Similarly, both of the possible punishments that the sentencer
could impose-death and life imprisonment-involve extreme hard-
ship and thus could serve as retribution for the commission of mur-
der. 43 In order to use mitigating evidence of character, record, and
offense to make the difficult judgment as to which of these two punish-
ments is appropriate, the sentencer necessarily must have some knowl-
edge of the nature of the punishments. In the noncapital context,
sentencing judges routinely consider the actual conditions that exist in
prisons and the physical and psychological burdens of imprisonment in
determining the degree of imprisonment that is appropriate to the de-
fendant's offense.2' Indeed, as penologists have pointed out, a retribu-
tive calculation of the degree of pain and suffering involved in a
particular sentence of imprisonment must take into account the harsh
and often brutal conditions of prison life.245 Thus, in order to use the
proffered mitigating evidence to determine whether life imprisonment

240. Gibbs, supra note 239, at 295-96; see Commonwealth v. O'Neal, 369 Mass. 242, 261, 339
N.E.2d 676, 686-87 (1975) (Tauro, C.J., concurring); W. KAUFMANN, WITHOUT GUILT AND JUS-
TICE 64, 71 (1973).

241. Advocates of the retributive model of criminal justice rarely discuss the mechanics of
administering retribution in individual cases. Gibbs, supra note 239, at 295. The retributivists
who have addressed this issue have recognized that the retribution imposed in a particular case
must reflect the degree to which the offender and his offense are more or less culpable than other
offenders and offenses. See, eg., A. VON HIRSCH, supra note 239, at 74, 79, 82; Hospers, Retiibu-
tion" The Ethics of Punishment, in ASSESSING THE CRIMINAL: RESTITUTION, RETRIBUTION, AND
THE LEGAL PROCESS 181, 188-90 (R. Barnett & J. Hagel eds. 1977). Similarly, in appellate review
of the appropriateness and proportionality of a death sentence in a particular case, the impossibil-
ity of setting objective criteria for determining culpability has resulted in a procedure of compar-
ing the individual capital offender with other offenders and offenses to determine the
appropriateness of the death sentence. Dix, supra note 74, at 107.

242. Cf. State v. Williams, 205 Neb. 56, -, 287 N.W.2d 18, 31-36 (1979) (Krivosha, C.J.,
concurring and dissenting) (explaining that capital sentences should be imposed in the most hei-
nous cases in order to achieve the goal of retribution, and then determining the heinousness of the
particular defendant's offense by comparing the case with other capital cases).

243. In its discussion of retribution, the plurality in the 1976 Cases simply focused on the
retributive value of the punishment of death. See Gregg v. Georgia, 428 U.S. at 183-84. How-
ever, the 1976 decisions implicitly recognized that life imprisonment can be an appropriate degree
of retribution for homicide offenses. H. BEDAU, supra note 29, at 117-18.

244. Buchner, Scale of Sentence Severity, 70 J. CRIM. L. & CRIMINOLOGY 182, 187 (1979)
(reporting the results of an empirical study of sentencing that included interviews with trial
judges).

245. See, eg., A. VON HIRSCH, supra note 239, at 115.
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is adequate retribution for the defendant's offense, the capital sentenc-
ing authority must have some knowledge of the actual conditions that
exist in prison facilities.246 Similarly, in gauging the retributive value
of a death sentence, the sentencing jury should be aware not only of the
self-evident consequence of the extinction of the defendant's life,2 4 7 but
also the acute physical and psychological suffering that attends the in-
fliction of the death penalty.2 48 This information is relevant in deciding
whether to impose the death penalty, and should not, as is now the
practice, be kept from the sentencing authority.

In order to apply proffered mitigating evidence to the question of
whether execution of the particular defendant will deter commission of
similar offenses by similar offenders, the sentencer also may require

246. In addition to the information concerning the brutality and harshness of prison life, evi-
dence of prison conditions would logically include information about the programs available in-
side the various institutions and the rights and duties of inmates. The most pertinent information
would be the prospects of parole for a capital defendant who has been sentenced to life imprison-
ment. However, as several courts have concluded, information concerning the likelihood of pa-
role must be excluded from a capital sentencing hearing because of the great danger that a jury,
confronted with the prospect of the defendant back out on the streets in a certain number of years,
will impose a death sentence for the impermissible reason of guarding against this occurrence.
See, e.g., People v. Morse, 60 Cal. 2d 631, 644, 388 P.2d 33, 41, 36 Cal. Rptr. 201, 209 (1964);
Commonwealth v. Aljoe, 420 Pa. 198, 207-09, 216 A.2d 50, 55-56 (1966).

247. In some capital cases, defendants have sought to introduce testimony by clergy concern-
ing the moral, religious, and ethical ramifications of execution. Isaacson Letter, supra note 232.
Although all jurors, of course, have a personal understanding of the concept of death, evidence of
this type is necessary to help them to appreciate the unique aspects of death by state-ordered
execution.

248. All traditional forms of execution presently employed in this country-hanging, firing
squad, electrocution, and lethal gas---involve severe physical pain and suffering. Gardner, Execu-
tions and Indignities-An Eighth Amendment Assessment of Methods of Inflicting Capital Punish-
ment, 39 OHIO ST. L.J. 96, 119-28 (1978). In recent years, a growing number of states have begun
to employ intravenous injection of a lethal drug as the method of execution. IDAHO CODE § 19-
2716 (1979); N.M. STAT. ANN. § 31-14-14 (Supp. 1980); OKLA. STAT. ANN. tit. 22, § 1014 (West
1980); TEX. CODE CRIM. PROC. ANN. art. 43.14 (Vernon 1979). The lethal injection is painless if
administered properly. Gardner, supra, at 129. However, if the drug is injected improperly (intra-
muscularly rather than into the vein), the prisoner will suffer muscular contractions and consider-
able physical pain. Id Improper administration of the drug is extremely likely since physicians
are precluded by their Hippocratic Oath from participating either directly or indirectly in the
administration of this killing drug. See American Psychiatric Association, Position Statement on
Medical Particoation in Capital Punishment, 137 AMER. J. PSYCHIATRY 11 (1980); Malone, Death
Row and the Medical Model, HASTINGS CENTER REPORT, October 1979, at 5.

All forms of execution involve the probability of psychological suffering. See Gardner,
supra, at 119-28; Malone, supra, at 6. In fact, the lethal injection may be the least humane in
terms of psychological cruelty, since the prisoner can awaken from the preliminary barbituate and
realize that he is slowing suffocating to death as a result of the injection. Malone, supra, at 6.

Moreover, the months and often years spent waiting for execution subject the inmates of
death row to extreme psychological pressures. Furman v. Georgia, 408 U.S. 238, 287-88 (1972)
(Brennan, J., concurring); District Attorney v. Watson, 411 N.E.2d 1274, 28 CRIM. L. REP. 2169,
2170 (Mass. 1980); Gallemore & Parton, Inmate Responses to Lengthy Death Row Confinement, in
CAPITAL PUNISHMENT IN THE UNITED STATES 527 (H. Bedau ed. 1976); Johnson, Under Sentence
of Deatk" The Psychology ofDeath Row Confinement, 5 LAW & PSYCHOLOGY REv. 141 (1979).
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factual information not directly related to the defendant's character,
record, or offense. The crux of this deterrence judgment is the assess-
ment of the deterrent effect of the type of offense that the defendant has
committed. 249 Even more than the retributive judgment, this may be a
factual matter. For example, the plurality in the 1976 Cases explained
that, as a matter of simple logic, capital punishment might not deter
murders that are not carefully and rationally planned. 250 Thus, evi-
dence that the defendant committed the murder in a moment of pas-
sion can mitigate by showing that the defendant did not rationally plan
the murder and therefore probably could not have been deterred from
doing so. Although the correlation between calculated action and de-
terrent effect may be self-evident to those who are well acquainted with
the criminal justice system, it is unlikely that lay jurors will perceive
this relationship unless they are told of it. Accordingly, in order to give
effect to the mitigating weight of evidence of the influence of passion in
an offense, the sentencing jurors must learn the preliminary facts con-
cerning the improbability of deterring noncalculated offenses. 25'

The critical principle that emerges from this discussion of retribu-
tion and deterrence is that the capital sentencing authority simply can-
not consider and give effect to evidence that mitigates by disproving the
retributive or deterrent value of a death sentence unless it is made
aware of the additional information that forms the factual predicate for
the retributive and deterrent judgments. The reasoning in Lockett,
when extended to its logical conclusion, indicates that a capital defend-
ant has an eighth amendment right to present these preliminary facts.
The Lockett decision requires states to employ sentencing procedures
that will guard against the "risk that the death penalty will be imposed
in spite of factors which may call for a less severe penalty. ' 25 2 The
absence in a particular case of a retributive or deterrent purpose for
imposing a death sentence is just such a factor. The admission of the
preliminary facts concerning retribution and deterrence, therefore, is

249. See notes 114-15 and accompanying text supra.
250. Gregg v. Georgia, 428 U.S. at 185.
251. The need for such preliminary facts is even more acute in cases involving offenses such

as murder for hire, where logic cannot supply an answer to the question of whether the crime can

be deterred. The plurality in the 1976 Cases suggested, without any empirical evidence, that the

coldly calculating hired assassin is the prime example of an individual who can be deterred by

capital punishment. Gregg v. Georgia, 428 U.S. at 186. Yet an equally logical argument can be

made that a hired assassin is less likely to be deterred by the threat of a death sentence, since he
will assume, with good reason, that he can escape detection. Zeisel, supra note 29, at 338-39. In

cases involving offenses of this kind, the deterrent value of imposing the death penalty can be
assessed most accurately by considering empirical data concerning the likelihood of deterring the
specific type of offense. A jury cannot be expected to make an intelligent assessment of mitigating
evidence proffered to demonstrate the absence of deterrent value in imposing the death sentence
in a particular case without the benefit of such empirical data.

252. 438 U.S. at 605.
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necessary to ensure that the sentencer can consider factors that disprove
the retributive or deterrent value of a death sentence. Accordingly, the
logic of the Lockett decision indicates that the Lockett right to present
and to receive independent sentencer consideration of mitigating cir-
cumstances should be extended to encompass a right to present
evidence on the retributional and deterrent capacities of capital punish-
ment.

This extension of Lockett would have little effect on the constitu-
tionality of most state statutes on their face. Most statutes provide for
the defendant's presentation of "any mitigating evidence relevant to
sentence," and therefore permit the introduction of preliminary facts of
this type.253 Extending Lockett to recognize a right to present such
facts, however, would profoundly affect the application of these statu-
tory standards in particular capital sentencing hearings. As noted ear-
lier,2 54 several trial judges have excluded background information
concerning retribution and deterrence as irrelevant. Although these
trial judges correctly decided that such evidence was not relevant to the
character, record, or offense of the defendant, they erred in excluding
the evidence, since it is crucial to an informed assessment of other prof-
fered mitigatory evidence of character, record, and offense. For this
reason, the capital defendant has an eighth amendment right to present
the information.

V
CONCLUSION: LOCKEIT AND SENTENCER DISCRETION

Examination of the Lockett decision has shown that Lockett sub-
stantially expanded the capital defendant's right to present mitigating
circumstances. Under Lockett, the defendant is entitled to present all
mitigating evidence relevant to his character and record and to the cir-
cumstances of his offense. The defendant also has the right to a sen-
tencer that can give independent mitigating weight to all proffered
circumstances of character, record, and offense.

In their separate opinions in Lockett, Justices White and Rehn-
quist expressed concern that the discretion that the decision grants the

253. See, eg., State v. White, 395 A.2d 1082, 1087-88 (Del. 1978) (discussing DEL. CODE
ANN. tit. 11, § 4209 (1979)); State v. McCormick, 397 N.E.2d 276, 278-79 (Ind. 1979) (discussing
IND. CODE ANN. § 35-50-2-9(c) (1978)); State v. Holtan, 205 Neb. 314, -, 287 N.W.2d 671, 674
(1980) (construing NEB. REv. STAT. § 29-2523 (1979)). As the Supreme Court has pointed out, all
three of the statutes sustained in the 1976 decisions permitted defense presentation of "any miti-
gating evidence." Lockett v. Ohio, 438 U.S. at 606-07. However, subsequent to the 1976 deci-
sions, the Florida legislature amended its statute, and the Florida law is now among the minority
of state statutes that unconstitutionally preclude defense presentation of preliminary facts con-
cerning retribution and deterrence. See 1979 Fla. Sess. Law Serv. ch. 79-353.

254. See notes 234-35 and accompanying text supra.
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sentencer to consider mitigating circumstances is too great, and consti-
tutes a return to the unguided discretion condemned in Furman v. Geor-
gia.255

The response to this objection is that Lockett is entirely consistent
with Furman and the 1976 Cases, because it grants broad sentencer
discretion only on the mitigating and not on the aggravating side of the
sentencing equation. The Furman requirement of guided discretion
was based on the need to purge arbitrariness and caprice from the capi-
tal sentencing decision 256 and to establish a "meaningful basis for dis-
tinguishing the few cases in which. .. [the death penalty] is imposed
from the many cases in which it is not. '257 Explaining the holding in
Furman, the plurality in the 1976 Cases stated that the severity and
finality of the death penalty gives rise to a correspondingly great need
for reliability in the decision to impose death. 58 Thus, Furman was
based on the same eighth amendment requirement of reliability in cap-
ital sentencing that was the core of the Lockett holding.

The 1976 Cases provide the key to understanding how the eighth
amendment reliability principle can be manifested in the very different
requirements of Furman and Lockett. In Gregg v. Georgia, the defend-
ant raised an eighth amendment challenge to the unguided discretion
inherent in the prosecutor's authority to plea bargain away the possibil-
ity of a death sentence, the jury's ability to convict a defendant of a
lesser included noncapital offense, and the Governor's and parole
board's powers of commutation. 259 Rejecting this claim, the Gregg plu-
rality explained:

The existence of these discretionary stages is not determinative of
the issues before us. At each of these stages an actor in the criminal

255. Lockett v. Ohio, 438 U.S. at 622-23 (white, J., concurring and dissenting); id at 629, 631
(Rehnquist, J., concurring and dissenting). The Texas Court of Criminal Appeals implicitly raised
this same concern in Adams v. State, 577 S.W.2d 717 (Tex. Crim. App. 1979), rev'd on other
grounds, 100 S. Ct. 2521 (1980). In upholding the Texas statute against a Lockett challenge, the
Adams court asserted that the defendant's broad reading of Lockett would return to the jury the
unbridled discretion proscribed in Furman by enabling the jury to evade the purportedly objective
criteria in the Texas sentencing scheme and decide the propriety of execution according to "its
own lights." 577 S.W.2d at 729. As the examination of the Texas statute has demonstrated, the
Adams court erred in rejecting the defendant's broad reading of Lockett and his challenge to the
Texas statute. See Part II Asupra. Under Lockett, the jury can indeed rely on "its own lights" in
making the decision whether the defendant deserves to die. The Adams decision therefore implic-
itly poses the question raised by Justices White and Rehnquist: whether such broad sentencer
discretion is consistent with the Furman mandate of objective standards for guiding sentencer
discretion in capital sentencing.

256. See note 7 and accompanying text supra.
257. Furman v. Georgia, 408 U.S. at 313 (White, J., concurring) (quoted as part of the core of

the Furman decision in Gregg v. Georgia, 428 U.S. at 188).
258. See Woodson v. North Carolina, 428 U.S. at 302-05; Gregg v. Georgia, 428 U.S. at 188-

89.
259. 428 U.S. at 199.
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justice system makes a decision which may remove a defendant from
consideration as a candidate for the death penalty. Furman, in con-
trast, dealt with the decision to impose a death sentence on a specific
individual who had been convicted of a capital offense. Nothing in any
of our cases suggests that the decision to afford an individual defendant
mercy violates the Constitution. Furman held only that, in order to
minimize the risk that the death penalty would be imposed on a capri-
ciously selected group of offenders, the decision to impose it had to be
guided by standards so that the sentencing authority would focus on the
particularized circumstances of the crime and the defendant.260

Thus, there is a central distinction for eighth amendment purposes be-
tween the decision to impose a death sentence and the decision to af-
ford mercy. The 1976 Cases demonstrated that the standards for
ensuring a reliable decision to impose death must include both careful
regulation of the circumstances that can be used to aggravate sentence
and provisions for the sentencer's consideration of the reasons against
imposition of a death sentence. 261 Lockett refined these requirements
by specifying that the mandate of reliability in imposing the death sen-
tence262 requires that the sentencer be allowed to consider any and all
aspects of character, record, and offense that mitigate against death.

The Gregg decision essentially holds that the state cannot execute
a defendant unless it establishes, according to constitutionally sufficient
criteria of aggravation and constitutionally mandated procedures, that
capital punishment is appropriate for that defendant. Nothing in
Gregg, however, requires the state to execute defendants for whom
such a finding is made. The sentencing authority can find that mitigat-
ing circumstances established by defense evidence outweigh such ag-
gravating factors. It can also invoke whatever standards it wishes-
objective or otherwise-to nullify the significance of any state proof of
aggravation.

263

Justices White and Rehnquist are certainly correct in stating that
the Lockett decision grants the sentencer unfettered discretion in decid-
ing whether to afford mercy.2" However, as the above-quoted passage
from Gregg demonstrates, the eighth amendment reliability principle
does not require guided discretion in the decision to afford mercy to an
individual defendant. Indeed, the Georgia statute, approved in Gregg
as satisfying the Furman mandate of guided discretion in the decision

260. Id
261. See notes 24-30 and accompanying text supra.
262. 438 U.S. at 605.
263. A jury in a guilt trial similarly acts as the "conscience of the community" in deciding

whether to soften the application of the law by convicting the defendant of a lesser charge or even
nullify the law by acquitting him against the evidence. Westen & Drubel, Towards a General
Theory o/Double Jeopardy, 1978 SUP. CT. REv. 81, 130.

264. See note 255 and accompanying text supra.
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to impose death, represents the epitome of unguided discretion in the
decision to afford mercy: The statute allows the jury to make a binding
recommendation of mercy even though the jury did not find any miti-
gating circumstances in the case.z65

The difference between the requirements governing the decision to
impose death and those governing the decision to afford mercy perhaps
can be best understood by considering the central mechanism for en-
suring reliability in the decision to convict an individual of any capital
or noncapital offense: the standard of proof beyond a reasonable
doubt. As the Supreme Court has explained, the standard of proof in a
guilt proceeding is the rigorous criterion of beyond a reasonable doubt
because of our society's judgment that an erroneous decision to convict
is more opprobrious than an erroneous decision to acquit.266 In the
capital sentencing proceeding, the comparative weight of the interests
at stake is even more sharply pronounced. An erroneous decision to
extinguish the defendant's life is far more opprobrious than an errone-
ous decision to spare the defendant and sentence him to life imprison-
ment.267 Accordingly, the eighth amendment requires reliability and
guided discretion in the decision to impose death, but not in the deci-
sion to afford mercy by imposing a noncapital sentence.

Thus, Lockett is consistent with Furman and with the 1976 Death
Penalty Cases. All of these decisions represent the Supreme Court's
attempts to fulfill the eighth amendment mandate of reliability in the
decision to impose a death sentence on a particular defendant.

265. See Gregg v. Georgia, 428 U.S. at 197. For further discussion of this provision of the
Georgia statute, see note 122 and accompanying text supra.

266. In re Winship, 397 U.S. 358, 363-64 (1970); see Addington v. Texas, 441 U.S. 418, 423-24
(1979); cf Ballew v. Georgia, 435 U.S. 223, 234 (1978) (explaining that one of the reasons for
finding that reduction of the number of jurors below six violates the sixth and fourteenth amend-
ments is that reduction of the jury panel impermissibly increases "the risk of convicting an inno-
cent person" even though it decreases the "risk of not convicting a guilty person").

267. Woodson v. North Carolina, 428 U.S. at 305 ("the penalty of death is qualitatively differ-
ent from a sentence of imprisonment, however long. Death, in its finality, differs more from life
imprisonment than a 100-year prison term differs from one of only a year or two."); Reid v.
Covert, 354 U.S. 1, 77 (1957) (Harlan, J., concurring) ("I do not concede that whatever process is
'due' an offender faced with a fine or a prison sentence necessarily satisfies the requirements of the
Constitution in a capital case. The distinction is by no means novel.. . nor is it negligible, being
literally that between life and death.").


