Beyond EFqual Employment
- Opportunity Commission v.
Associated Dry Goods Corp.:
A New Defense of the
EEOC’s Role in the Title VII
Enforcement Process

Under Title VII of the Civil Rights Act of 1964,' a person claiming
to be injured as the result of discrimination in employment may sue the
offending employer or union in federal court.? Before federal jurisdic-
tion may be mvoked under this statute,> however, an aggrieved party
must file a written grievance (a charge) with the Equal Employment
Opportunity Commission (EEOC), whereupon this Agency iust be
given time to investigate the charge and to attempt to conciliate the
parties.* Title VII provides that charges are not to be made public;® it
also affords confidentiality to anything said or done during conciliation
negotiations® and information obtained by it pursuant to its investiga-
tive authority.’

1. 42 US.C. § 2000e (1976).

2. Id, § 2000e-5(f)(3). Such a suit is entitled to priority on the court calendar. /a. § 2000e-
50 (5) (1976).

3. Other statutes may provide jurisdiction for employment discrimination suits. In Johnson
v. Railway Express Agency, 421 U.S. 454, 461 (1975), such a suit was permitted under 42 U.S.C.
§ 1981 (1976).

4, If the Commission determines, after investigating a charge, that there is not rcasonable
cause to believe it is true, it dismisses the charge; if it finds reasonable cause, it inust endeavor to
eliminate the allegedly unlawful employment practice through informal inethods of conciliation
and persuasion. 42 U.S.C. § 2000e-5(b) (1976). A charging party is allowed to sue upon receipt of
a “right to sue” notice from the Commission, which inust issue either when the party’s charge is
dismissed or when 180 days have elapsed since the filing of the charge, i § 2000e-5(f)(1), with
allowance being 1nade for state and local agency proceedings. /4. § 2000e-5(c), (d).

5. “Charges shall not be made public by the Commission.” /& § 2000e-5(b).

6. ‘“Nothing said or done during and as a part of such [conciliation] endeavors wnay be
made public by the Commission, its officers or einployees, or used as evidence in a subsequent
proceeding without the written consent of the persons concerncd.” /d.

7. “It shall be unlawful for any officer or employee of the Commission to make public in
any manner whatever any information obtaimed by the Commission pursuant to its [investigative
authority under this section] prior to the institution of any proceeding under this subchapter in-
volving such information.” /4. § 2000¢-8(e).

This information is also exeinpt from compulsory disclosure under the Freedom of Informa-
tion Act, 5 U.S.C. § 552 (1976), because mvestigative files are exempt froin the act’s purview. /d.
§ 552(b)(3), (7); 29 C.F.R. § 1610.17 (1981).

816



1982] NEOCONTEMPORANEOUS CONSTRUCTION 817

In EEOC v. Associated Dry Goods Corp. ® the Supreme Court up-
held the EEOC’s practice of allowing parties who have lodged griev-
ances with the EEOC (charging parties) to examine information
obtained by the Agency during the course of its imvestigation of their
charges so that they may make an informed decision on whether to file
suit against the party they have charged (the respondent). This Note
will argue that the statute’s text and legislative history point agaimst
upholding the disputed practice; the Court gave the statute a stramed
reading in coming to its result. Moreover, even though the practice
furthers the policy goals of Title VII, n part by helping the Agency to
operate efficiently, this policy argument by itself cannot justify the
Court’s interpretation of the statute.

The Court’s holding rested in part on the applicability of the “con-
temporaneous construction” doctrine. The doctrine, which grants ex-
treme deference to an interpretation of a statute made by the agency
charged with its enforcement and issued contemporaneously with the
statute’s enactinent,’ does encase policy goals in a doctrinal framework
sufficient to justify a strained reading of a statute. There was no show-
ing in this case, however, that the EEOC practice was adopted soon
enough and used consistently enough to fall within the doctrine.

The instance of prelitigation disclosure of mvestigative informa-
tion that was challenged and upheld im 4ssociated Dry Goods occurred
in 1974. In 1977, the EEOC in a major procedural overhaul decided to
continue the practice in question and adopted many new practices.
This Note proposes an extension to the contemporaneous construction
doctrine which would grant deference to the EEOC’s 1977 interpreta-
tion of Title VII to the same extent that the contemporaneous construc-
tion doctrine accords deference to initial agency interpretations. This
proposed extension allows courts to give great weight to later agency
constructions wlere there has been a failure of agency performance fol-
lowed by a functionally successful agency overhaul. The EEOC’s 1977
construction satisfies this requirement. Thus, although the Court
reached the wrong result in Associated Dry Goods, such a result would
be justified in a case arising today by the doctrinal extension proposed
in this Note.

Part I of this Note presents the case. Part II explains the case’s
effect on prior law. Part III argues that the Court’s justifications for its
result are not persuasive. Part IV then proposes an extension of the
contemporaneous construction doctrine. Finally, Part V applies this
doctrinal extension to justify the challenged EEOC practice and sug-

8. 449 U.S. 590 (1981) (5-2 decision).
9. Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 315 (1933) (Cardozo, J.).
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gests a mode of analysis for courts considering future challenges to
other EEOC praetices adopted m 1977.

I
THE CASE

A.  The Facts

Between 1971 and 1973, several employees filed employment dis-
crimination charges agamst Joseph Horne Co., a division of Associated
Dry Goods.'® In 1974, the EEOC requested inforination from Horne
pursuant to its investigative authority under section 709(a) of Title
VIL''" Horne refused to provide the information unless the EEOC
would agree not to disclose it to the charging parties. Horne based its
position on section 709(¢) of Title VII, which prohibits the Commission
from “mak[ing] public . . . any inforination” obtained pursuant to its
investigative authority unless and until a lawsuit involving that infor-
mation is filed.”> The EEOC refused to agree, explaining its practice of
disclosing information to a charging party contemplating suit against
an employer. The EEOC then subpoenaed the material in October
1974. In June 1975, Horne sued to enjoin enforcement of the sub-
poena, arguing that the EEOC’s practice violated Title VII. In 1978,
the district court enforced the subpoena but prohibited the EEOC from
disclosing any inforination so obtained to any charging party, declaring
the EEOC’s regulation authorizing disclosure to be invalid;'® the
Fourth Circuit affirmed.'

10. The facts in this paragraph are taken from Associated Dry Goods, 449 U.S. at 593-95, and
from Associated Dry Goods Corp. v. EEOC, 454 F. Supp. 387, 388-89 (E.D. Va. 1978), af’d sub
nom. EEOC v. Joseph Homne Co., 607 F.2d 1075 (4th Cir. 1979), rev'd sub nom. EEOC v. Associ-
ated Dry Goods Corp., 449 U.S. 590 (1981).

11. 42 U.S.C. § 2000e-8(a) (1976).

12. 74 §2000e-8(c).

13. Associated Dry Goods Corp. v. EEOC, 454 F. Supp. at 394. The regulation in its en-
tirely says:

Neither a charge, nor information obtained pursuant to section 709(a) of Title VII, nor
information obtained from records required to be kept or reports required to be filed
pursuant to section 709(c) and (d) of Title VII, shall be made matters of public informa-
tion by the Commission prior to the institution of any proceedings under this Title in-
volving such charge or information. This provision does not apply to such earlier
disclosures to charging parties, or their attorneys, respondents or their attorneys, or wit-
nesses where disclosure is deemed necessary for securing appropriate relief. This provi-
sion also does not apply to such earlier disclosures to representatives of interested
Federal, State, and local authorities as 1nay be appropriate or necessary to the carrying
out of the Commission’s function under Title VII, nor to the publication of data derived
from such information in a form which does not reveal the identity of charging parties,
respondents, or persons supplying the information.

29 CF.R. § 1601.22 (1981).

14. EEOC v. Joseph Horme Co., 607 F.2d 1075, 1078 (4th Cir. 1979), rev’d sub nom. EEOC v.

Associated Dry Goods Corp., 449 U.S. 590 (1981).
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B. The Opinions

The Supreme Court reversed the Fourth Circuit.!” The Court sus-
tained the EEOC’s practice of disclosing to a charging party informa-
tion he needs to assess a potential lawsuit. The Court held that this
practice does not violate Title VII's command in section 709(¢) that the
EEOC not make “public” prior to the commencement of a lawsuit any
information obtained pursuant to its investigative authority. The Court
then remanded the case to the district court for “proceedings consistent
with this opinion,”!¢ allowing the EEOC both to enforce its subpoena
and to retain the right to disclose information obtamed thereby to
charging parties in accordance with its regular practice.!”

Justice Stewart, writing for five of seven Justices,!® advanced six
reasons for the Court’s decision. The first two, based on statutory lan-
guage and legislative history, looked to the statute’s literal ineaning.
The third, based on the contemporaneous construction doctrine, de-
ferred to the EEOC’s role in administering the statute. The last three,
based on the practical effect of the EEOC’s practice, looked to Title
VII’s policy goals.

First, the Court reasoned froin the statute’s text that the word
“public” in section 709(e) of Title VII'® could not logically include
charging parties. The court reasoned by analogy froin section 706(b),2°
which prohibits disclosure of charges to the “public.” Since it is illogi-
cal to prevent a charging party from seeing his own charge, “public” in
section 706(b) does not include the charging party. Since “public”
should mean the same thing in section 709(e) as in section 706(b), a
charging party is not within the meaning of “public” in 709(¢).?' Fur-

15. EEOC v. Associated Dry Goods Corp., 449 U.S. 590 (1981).

16, 74 at 604.

17, The Court did, however, restrict disclosure to material from the charging party’s own
charge file. The Court thus struck down some of the EEOC’s “special disclosure rules,” contained
in § 83.7(c) of the EEOC Compliance Manual, 1981 EEOC CoMpL. MaN. (CCH) § 83.7(c), which
authorized limited disclosure of information from the files of other parties charging the same
respondent. 449 U.S. at 603. This mvalidation of those special disclosure rules is part of the
holding, since the issue before the Court was whether, or to what extent, Horne was properly
demanding assurance of nondisclosure to “the charging parties” before complying with the sub-
poena. /4. at 593. Horne’s demands included assurance that information revealed in investigat-
ing each of the charging parties’ charges would not be disclosed to any other charging party. See
Associated Dry Goods Corp. v. EEQC, 454 F. Supp. at 389-90.

The only problem with accepting the Court’s ban on special disclosure as part of the holding
is the label on Justice Stevens’ opinion as “dissenting.” 449 U.S. at 606. Justice Stevens surely
agreed with this ban; guerae why his opinion was not labeled “concurring in part and dissenting in
part” as was that of Justice Blackmun,

18. Two Justices did not participate.

19. Section 709(¢) of Title VII corresponds to 42 U.S.C. § 2000e-8(¢).

20. Section 706(b) corresponds to 42 U.S.C. § 2000e-5(b).

21. 449 U.S. at 598.
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ther, another provision in section 706(b), directing that nothing said or
done in conciliation efforts “inay be made public. . . without the writ-
ten consent of the persons concerned,” reinforces the implication that
“public” in that section does not include the parties.?

Second, the Court reasoned from legislative history that the word
“public” did not include parties. Congress had indicated that the pro-
hibition against disclosure was aimed at preventing “wide or unauthor-
ized dissemination of unproved charges”; by implication, it did not
apply to disclosure just to the parties.>® Further, Congress had indi-
cated that some limited disclosure would be necessary for the EEOC to
perform its function. Disclosure to parties, being sometimes “neces-
sary,” could not have been prohibited.?*

As its third reason, the Court referred to the contemnporaneous
construction doctrine.?> This doctrine affords great weight to an iter-
pretation of a statute issued contemnporaneously with its passage by the
agency charged with its administration.?® The Court noted that the
EEOC “first issued its rule permitting disclosure to the charging party
shortly after Congress created the EEOC in 1965.7%7

The Court’s fourth reason was that disclosure could speed investi-
gation. The EEOC could streamline its investigative process if it could
present parties “with specific facts for them to corroborate or rebut.”?8
A related fifth reason was that disclosure would aid settlement at-
tempts, since a party is far more likely to settle when he can intelli-
gently assess the strengths and weaknesses of his case. Further, with
disclosure, charging parties with poor cases would be dissuaded from
filing frivolous lawsuits.?

The Court’s sixth reason was grounded on the role of the private
litigant in the Title VII enforcement process. The Court observed that
the private right of action has long been recognized as an integral part
of the Title VII enforcement scheme. The private litigant, especially
the poor one, could not play that role without information needed to
assess the feasibility of litigation.3°

22, Id at 598 n.13.

23. Jd at 599.

24. Jd. at 599 (by implication).

25. Jd. at 600 n.17.

26. Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 315 (1933) (Cardozo, J.).
Cardozo’s language has been quoted and followed in Zenith Radio Corp. v. United States, 437
U.S. 443, 450 (1978); Udall v. Tallman, 380 U.S. 1, 16 (1965) (agency construed executive order);
Power Reactor Dev. Co. v. International Union of Elec., Radio & Mach. Workers, 367 U.S. 396,
408 (1961). See also infra note 130,

27. 449 US. at 600 n.17.

28. 71d. at 600-01.

29. Jd at 601.

30. /4 at 601-03 & n.19.
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Justice Stevens dissented, inaintaining that prelitigation disclosure
violated the plain meaning of section 709(¢) by effectively authorizing
prelitigation discovery.®' In addition, he noted that Title VII provides
criminal penalties for breach of its confidentiality provisions, but only
if the breach is committed by an EEOC employee.>> Because Congress
did not provide any penalties for parties who illegally dissemninate in-
formation, Congress must not have intended that they have access to
it

Justice Blackmun filed a concurring and dissentmg opinion. He
argued that Title VII permitted disclosure for the purpose of aiding
EEOC’s investigation but not for the purpose of assistmg chargmmg par-
ties who are deciding whether to file suit.>*

II
IMPACT ON PRIOR LAW

A.  Prior Law

Before Associated Dry Goods, federal appeals courts had handed
down apparently conflicting decisions on whether the confidentiality
provision in section 709(¢) bars disclosure to charging parties. One
court had held that the EEOC conld disclose material to a party fromn
his own file for the purpose of letting him assess potential litigation.>
Two other circuits were faced with the slightly different issue of disclo-
sure from “consolidated files”—files opened by the lodging of a broad-
based Commissioner’s Charge® and filled with all individual charges
filed against the same respondent.>’” One court held that the EEOC
could not disclose material fromn a consolidated file to anyone outside
the government;*® the other held that plamtiffs from an uncertified class
could see information from a consolidated file, but only if it was rele-

31. 74 at 606-07 (Stevens, J., dissenting).

32. 42 U.S.C. § 2000e-8(e) (1976).

33, 449 U.S. at 607 & nn.3-4 (Stevens, J., dissenting). Currently, any person reqnesting in-
vestigative information fromn the EEOC must execute a written agreeinent not to disclose it. 1981
EEOC CompL. MaN. (CCH) § 83.3(b).

34. 449 U.S. at 604-06 (Blackmun, J., concurring and dissenting).

35. H. Kessler & Co. v. EEOC, 472 F.2d 1147 (5th Cir.) (en banc), cert. denied, 412 U.S. 939
(1973).

36. A member of the Commission may also file 2 discrimination charge, either on behalf of
particular individuals or, as here, independently. 42 U.S.C. § 2000e-5(b) (1976).

37. The charges are consolidated so that one general investigation of the respondent can be
held rather than holding one mvestigation for each charge. See 449 U.S, at 603. The file would
presumably hold information obtained in investigating both the imdividual charges and the Com-
missioner’s Charge. The prohibition against disclosure encompasses both types of information.
See 42 U.S.C. § 2000e-5(b), -8(a), -8(e) (1976).

38. Sears, Roebuck & Co. v. EEOC, 581 F.2d 941 (D.C. Cir. 1978).
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vant to their own individual allegations of discrimination.®®

The first case to consider the confidentiality problemn was 4. Kess-
ler & Co. v. EEOC,*° which arose as a subpoena challenge similar to
that in Associated Dry Goods. In Kessler, the Fifth Circuit, en banc,
held that Title VII does not prohibit disclosure of EEOC investigative
information to the charging party or his attorney for the purpose of
helping themn decide whether to sue and how to draft the complaint.
The court observed that a typical charging party has enough trouble
procuring counsel because of financial straits and tremnendous time
pressure,*! noted that the private litigant has an important role in en-
forcing Title VII, and concluded that he needs all the help he can get.*?
The court next supported its result with legislative history,** using the
same argument that the Supreme Court would later inake in Associated
Dry Goods.** Finally, again anticipating the argunent of the Supreme
Court,* the court pointed out two other phrases in the same act in
which the word “public” did not include the parties.*

The next major decision was handed down by the District of Co-
lumbia Circuit in Sears, Roebuck & Co. v. EEOC.*" In that case, the
Commission filed a broad-based charge against Sears and thereby con-
solidated into one national file several liundred pending charges. After
Sears provided information to the Agency, one charging party re-
quested that the EEOC turn over information pertaining to her from
the national file. Sears sued to enjoin the EEOC froimn disclosing the
information, and the court held that the information in the consolidat-
ed file was confidential with respect to everyone outside the govern-
ment.*® It noted, first, that Title VII provides no effective ineans of
preventing charging parties from publicizing information given to
themn.* It also reasoned that a contrary holding would undercut the
congressionally pteferred scheme of enforcement through conciliation

39. Burlington Northern, Inc. v. EEOC, 582 F.2d 1097 (7th Cir. 1978), cert. denied, 440 U.S.
930 (1979).

40. 472 F.2d 1147 (Sth Cir.) (en banc), cert. denied, 412 U.S. 939 (1973).

41. 714 at 1149-50.

The court was applying pre-1972 law to the case, which gave a charging party only 30 days to
file suit after receiving a right-to-sue letter. Civil Rights Act of 1964, Pub. L. No. 88-352, § 706(¢),
78 Stat. 259, 260. The 1972 ameudments exteuded this period to 90 days and lengthened several
other limitations periods within Title VII. Equal Employmeut Opportunity Act of 1972, Pub, L.
No. 92-261, sec. 4(a), § 706(¢), (f)(1), 86 Stat. 103, 105-06.

42. 472 F.2d at 1149-50; see also id. at 1151-52.
43. Id. at 1150.

44. See supra text accompanying notes 23-24.
45. See supra text accompanying notes 19-21.
46. 472 F.2d at 1151.

47. 581 F.2d 941 (D.C. Cir. 1978).

48. Id. at 947.

49. Id. at 946-47.
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by injecting unnecessary adversariness into the agency/respondent
relationship.*®

Shortly after Sears, the Seventh Circuit decided Burlington North-
ern, Inc. v. EEOC.>' That case, like Sears, involved a consolidated
investigative file which contained infornation supplied by the emn-
ployer in connection with both private charges and the Commission’s
charge.”> Two charging parties had filed a class action Title VII suit
against Burlington on behalf of all black employees, but the class had
not yet been certified.”> As part of their pretrial discovery, these two
parties subpoenaed the EEOC to produce the entire consolidated file.
After the EEOC announced its intention to comply, Burlington agreed
that the two parties could receive information relevant to their own
allegations of discrimination but then sued to enjoin the EEOC froin
comnplying with the subpoena to the extent that it permitted the charg-
ing parties to receive information concerning the factual circumstances
surrounding any other party’s charge.

The court first held that the charging parties were, for the purpose
of section 709(e), mnembers of the public and subject to the ban on dis-
closure.® The court then held that, at least prior to class certification,
any information not relevant to the nained plaintiffs’ individual
charges was not “involved” in a lawsuit within the language of section
709(e)*® and therefore could not be disclosed.>

Both the Sears and Burlington courts struggled with the question
of what to do about Kessler, the only major case authorizing prelitiga-
tion disclosure. They attemnpted to distinguish Kess/er on the ground
that it involved a narrower issue—disclosure of the charging party’s
single charge, rather than disclosure froimn a national, consolidated file.
Neither court was completely convinced by this distinction, however,
and they both ultimately disagreed with Kess/er on the ground that the
Kessler court had inadequately considered the nnpact its rule would
have on the Title VII enforcement scheme.?’

Burlington set the stage for EEOC v. Joseph Horne Co.,’® the lower

50. Zd. at 946.

51. 582 F.2d 1097 (7th Cir. 1978), cert. denied, 440 U.S. 930 (1979).

52. Jd at 1098.

53. *“As soon as practicable after the commencement of an action brought as a class action,
the court shall determine by order whether it is to be so maintained.” Fep. R. Civ. P. 23(c)(1).

54. 582 F.2d at 1099-100.

55. Section 709(¢) prohibits disclosure of “any information obtained by the Commission
pursuant to its [investigative authority] prior to the institution of any proceedings under this title
involving such information.” 42 U.S.C. § 2000e-8(e) (1976).

56. 582 F.2d at 1101.

57. Burlington, 582 F.2d at 1100-01; Sears, 582 F.2d at 947.

58. 607 F.2d 1075 (4th Cir. 1979), rev’d sub nom. EEOC v. Associated Dry Goods Corp., 449
U.S. 590 (1981).
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court version of Associated Dry Goods. There, a divided Fourth Circuit
panel followed Sears and Burlington in a Kessler-type fact situation
after opining that the three cases could not be distinguished.*

B. Changes to Prior Law

Associated Dry Goods clarifies the EEOC’s right to disclose infor-
mation to charging parties by holding that they are not inembers of the
public with respect to material in their own file, explicitly upholding
Kessler®® and then going further by validating the EEOC’s practice of
disclosing information to parties filing on behalf of aggrieved individu-
als.5! The case does not, however, involve the issue of disclosure from
consolidated files. Two separate consolidated file disclosure issues
have appeared in the cases: first, disclosure to a party of material rele-
vant to the party’s own charge, disallowed in Seqrs and allowed with-
out contest in Burlington; and second, disclosure to uncertified class
plaintiffs of the factual circumstances surrounding the charges of other
putative class members, disallowed in Buriington. Despite the fact that
Associated Dry Goods did not concern a consolidated filc,5? the Court’s
reasoning implicitly upholds Buriingrorn and partially overrules Sears.

Associated Dry Goods limited disclosure to the charging party to
material in his own file.5* The Court noted in dicta, however, that the
Commission often consolidates files for investigation and that, by
chance of timing, generally rclevant information may appear first and
fully in another party’s file.** The Court permitted the Commission to
copy this type of information, such as statistics and other information
about an employer’s general practices, fromn the consohdatcd file and
include it in an individual charging party’s file.%* To the extent that

59. Id. at 1077.

60. 449 U.S. at 592 n.2.

61. Seeid at596-97; 1981 EEOC ComrL. MaN. (CCH) § 83.5(c). Title VII was amended in
1972 to allow the EEOC, as well as other individuals or organizations, to file charges on behalf of
aggrieved parties. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, sec. 4(a),
§ 706(b), 86 Stat. 103 (1972). This amendment was designed to enable aggrieved parties to have
charges processed without coming forward publicly. 118 CoNG. REc. 4941 (1972) (section-by-
section analysis of S. 2541, an earlier version of that act). The aggrieved party can thus avoid
possible employer reprisals by keeping his identity secret. To deny him access to the file devel-
oped around his charge would penalize him for seeking to avoid employer reprisals. Such a
penalty would be clearly contrary to congressional intent. Motorola, Inc. v. EEOC, 317 F. Supp.
282 (D. Ariz. 1968), remanded as prematurely decided, 460 F.2d 1245 (Sth Cir. 1972).

62. 449 U.S. at 592 n.2. The Coart distinguished Sears and Burfington on that basis. Jd

63. Id at 603.

64. Id at 604.

65. Id at 603-04.

Such information might be indispensable to show that policies or practices neutral on their
face are in fact discriminatory in operation, or that presumptively valid reasons given for a refusal



1982] NEOCONTEMPORANEOUS CONSTRUCTION 825

Sears involved a charging party’s right to see such generally relevant
information, it is apparently overruled by Associated Dry Goods.

The Burlington uncertified class situation is different. There,
plaintiffs fromn an uncertified class were seeking, inter alia, information
about the factual circumstances of the charges of other potential class
members. This is distmguishable from Associated Dry Goods in two
respects. First, Associated Dry Goods only permitted disclosure of in-
formation about an employer’s general practices, which seeins not to
mclude information about the factual circumstances of the charges of
other mdividuals. Second, Associated Dry Goods is grounded on the
principle that, regarding one party’s charge, any other charging party is
a member of the public to whiom disclosure is forbidden.®® Thus,
before class certification, other potential class members are members of
the public with regard to the uncertified class plaintiff, and the Associ-
ated Dry Goods principle requires that such factual information not be
disclosed to the uncertified class plaintiff.5’ For these two reasons, Asso-
ciated Dry Goods should be understood to leave intact the holding in
Burlington.

I
ANALYSIS OF THE COURT’S REASONING

The Court’s reasoning is largely unpersuasive. Its arguments con-
cerning the statute’s literal meaning are weak. Its application of the
contemporaneous construction doctrine is incorrect. Its policy argu-
ments are generally sound as far as they go, but they alone cannot jus-
tify the Court’s stramed interpretation of the statute.

A.  The Meaning of “Public”

The Court’s treatment of the disclosure issue starts with an analy-
sis of the word “public” in section 709(e), which prohibits prelitigation
.public disclosure of information obtained pursuant to the EEOC’s in-
vestigative authority. The Court’s arguments that “public” excludes
charging parties, which deal with both the statute’s text and its legisla-
tive history, are outweighed by contrary arguments.

to hire, for example, were in fact a coverup for a discriminatory decision. See McDonnell Doug-
las Corp. v. Green, 411 U.S. 792, 805 (1973).

Technically, the Court has comne up with no statutory justification for this copying of relevant
information from the consolidated file to the individual one. The deciding factor, however, is
probably not the physical location of the information in the Commission’s offices, but whether the
same information could have beeu obtained, pursuant to the Commission’s investigative author-
ity, in investigating the individual charge.

66. 449 U.S, at 604.

67. After certification, the Litigation would involve the claims of the unnamed class plaintiffs,
so the prohibition in § 709(¢) would no longer apply. 42 U.S.C. § 2000e-8(¢) (1976).
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1. The Statute’s Text

The Court first pointed out that a charging party is obviously enti-
tled to see his own charge.®® Hence, section 706(b), which prohibits
disclosure of charges to the “public,” does not include charging parties,
and, by analogy, neither does section 709(¢). The argument, however,
ignores the fact, pointed out by Justice Stevens, that there is no disclo-
sure of information to one who already knows it.% There is no need to
consult the Title VII confidentiality rules if the only disclosure contein-
plated is that of a charge to the party who authored it, so this special
case offers no useful analogy to section 709(e).

The Court next cited a phrase in section 706(b) barring public dis-
closure of conciliation efforts “without the written consent of the per-
sons concerned.”” The Court understood this phrase, also, to suggest
that the parties could not be part of the “public” since the parties are
empowered to release the information.”! However, the Court’s inter-
pretation is questionable. Just because the general rule against public
disclosure does not apply where doz% parties give their consent, the
general rule could logically apply against individual parties. This is
especially true since the requireinent of boz% parties’ consent suggests
that information is not to be disclosed against the wishes of either.

Finally, the statute’s text contains a fairly strong indication that
case files are not to be released to charging parties. As Justice Stevens
mentioned in his dissent, Title VII provides criminal penalties for
breach of its confidentiality provisions only for EEOC employees, sug-
gesting that only they are authorized to see case files.”?

2. Legislative History

To support its interpretation of “public” in section 706(e), the
Court also considered legislative history.”® The weight of legislative
history, however, does not support the Court’s position. First, a state-
ment by one of the bill’s sponsors relied on by the Court does not have
the meaning the Court ascribed to it. Second, the role designed for the

68. 449 U.S. at 598.

€9. Jd at 606 (Stevens, J., dissenting).

70. 42 U.S.C. § 2000e-5(b) (1976).

71. 449 U.S. at 598 n.13.

72. Id. at 606-07 (Stevens, J., dissenting).

73. The legislative history is somewhat unclear. One court found that the “committee re-
ports and floor debates lend great comfort to both sides,” Dent v. St. Louis-S.F. Ry., 406 F.2d 399,
403 (5th Cir.), cert. denied, 403 U.S. 912 (1969), probably because Title VII underwent extensive
revisions culminating in a massive leadership compromise, and no cogent explanation of the poli-
cies underlying the compromises was ever offered. Johnson v. Seaboard Air Line R.R,, 405 F.2d
645, 649 & n.7 (4th Cir. 1968), cert. dented, 394 U.S. 918 (1969); Commeut, Enforcement of Fair
Employment Under the Civil Rights Act of 1964, 32 U. CHL L. REv. 430, 431-32 (1966).
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EEOC in the 1964 authorizing legislation suggests that Congress in-
tended that charging parties be considered part of the public. Finally,
the evidence does not suggest that Congress revised its view on this
matter when it gave the EEOC greater enforceimnent power in 1972.

The Court found support for its interpretation of “public” in an
explanation of section 706(e) given by Senator Humphrey, one of the
bill’s sponsors:

[T]his is a ban on publicizing and not on such disclosure as is necessary

to the carrying out of the Commission’s duties under the statute. . .

The amendment is not intended to hamper Commission investigations

or proper cooperation with other State and Federal agencies, but rather

is aimed at the making available to tke general public of unproven

charges.™
The Court read this statemnent to suggest that section 706(e) barred dis-
closures to the general public but not to parties.

The thrust of Humphrey’s remark, however, was the narrower dis-
tinction that disclosure “necessary to the carrying out of the Commis-
sion’s duties” would be permitted. In two sentences omitted by the
Court in the quotation set out above, Humphrey gave examples of such
necessary disclosure: “Obviously, the proper conduct of an investiga-
tion would ordinarily require that the witnesses be informed that a
charge had been filed and often that certain evidence had been re-
ceived. Such disclosure would be proper.”’> This exainple is a far cry
fromn disclosure to parties who are trying to assess the feasibility of liti-
gation. Some disclosure to witnesses is necessary for the Commission
to carry on an investigation. In contrast, although disclosure to charg-
ing parties would be of considerable help in speeding the investigation
along,’® it is not evident that such disclosure is “necessary” in the saine,
narrow sense. In sum, Humphrey’s remark focuses on the allowance of
necessary disclosures, but it does not contemnplate disclosure to parties
for the purpose of helping them decide whether to file suit.””

Even if Senator Humphrey’s statement could be read in support of
the Court’s interpretation, the general legislative history of Title VII

74, 449 U.S. at 599 (emphasis and ellipsis in original) (quoting 110 CoNG. Rec. 12,723
(1964)). For the omitted language, see inffa text accompanying note 75.

75. 110 ConNG. Rec. 12,723 (1964) (remarks of Sen. Humphrey). Apparently Humphrey
meant that inerely asking witnesses certain questions would reveal to themn certain basic
information.

76. See infra text accompanying notes 185-94.

77. In any event, Hunphrey’s language does not deserve microscopic dissection because his
statement was geuerally imprecise. He said that the prohibition was aimed at the making avail-
able to the general public of “unproven charges,” while in fact the prohibition covers not only
charges but “any information obtained by the Commission pursuant to its [investigative] author-
ity.” 42 U.S.C. § 2000e-8(¢) (1976). Charges are only a sinall portion of such information, and
they contain no sensitive employer data.
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shows that Congress did not intend to permit disclosure to parties.
Congress created by design a tame EEOC, because it did not trust the
EEOC to be impartial. In the 1964 legislation establishing the EEOC,
Congress denied the Commission the power held by its then existing
state counterparts to issue cease-and-desist orders.”® Thie House, in re-
placing a proposed cease-and-desist power with the less potent power
to sue in federal district court,” favored court trials over admmistrative
proceedings because they provided a “fairer forum [for an employer] to
establisl innocence.”® The Senate, in stripping away even the power to
sue,?! apparently feared that even as a litigator the EEOC would be too
overbearing. The Senate sentiments prevailed, for its version becaine
law.®? Since Congress feared that the EEOC would be too powerful

78. On the state laws generally, see Kovarsky, A4 Review of State FEPC Laws, 9 LaB. LJ.
478, 478-81 (1958); Annot., 44 A.L.R.2d 1138 (1955). State agencies processed complaints through
several stages, as necessary: investigation, reasonable cause determination, conciliation and per-
suasion, public hearing, and finally a cease-and-desist order enforceable in the courts. Note, 7%4e
Operation of State Fair Employment Practices Commissions, 68 HARv. L. Rev. 685, 686 (1955).
State agencies seldom initiated enforcement proceedings, especially during their first few years, for
fear that employers would become alienated, thereby making elimination of discriminatory prac-
tices more difficult. /4 at 693.

79. Two earlier bills would liave given the EEOC cease-and-desist power: the substitute bill
prepared by Subcommittee No. 5 of the House Judiciary Committee for H.R. 7152 (the bill whicli
eventually became the Civil Rights Act of 1964), and H.R. 405, the so-called FEPC bill. See H.R.
Rep. No. 914, 88th Cong,, Ist Sess. 45 (additional views of Rep. Meader), reprinted in 1964 U.S.
CobE CoNG. & AD. NEWS 2391, 2414, and in EEOC, LEGISLATIVE HiSTORY OF TITLES V1I AND
X1 or CiviL RIGHTS ACT OF 1964, at 2001, 2045 (1968). The House floor version of Title VII
replaced the EEOC’s cease-and-desist power with the lesser power to sue in federal court, See /d,
at 28-29. The Senate substituted a bill, sponsored by Senators Humphrey and Dirksen, which
later passed the House without amendmnent, 110 Cong. REec. 12,819 (1964), and bccame law.
That bill denied the EEOC even the power to sue in district court; the responsibility of brimging
“pattern or practice” § 707 suits was assigned to the Attorney General. Civil Rights Act of 1964,
Pub. L. No. 88-352, §§ 706(e), 707(a), 78 Stat. 241, 260-61 (1964).

80. H.R. Rep. No. 914, supra note 79, pt. 2, at 29 (additional views of Reps. McCulloch,
Lindsay, Shriver, MacGregor, Mathias, and Bromwell).

81. See supra note 79.

82. M.

The Senate bill first included the confidentiality provision of § 706(¢). The House bill had
incorporated by reference section 10 of the Federal Trade Commission Act, 15 U.S.C. § 50 (1976),
which prohibits agency employees from “inak[img] public any information obtained by the Comn-
mission without its authority.” See H.R. 7152, 88th Cong,., 1st Sess. § 710(a) (1963), reprinted in
HR. ReP. No. 914, supra note 79, at 1, 13-14. At that time, FTC regulations construing section 10
did not prohibit disclosure to parties to the FTC proceedings. See 16 C.F.R. §§ 1.41, .133, .134
(1964) (current version at 16 C.F.R. §§ 3.36, 4.10(c) (1981)). The Senate substitute bill, on the
other hand, was inuch wnore specific and forceful, providing that agency employees must not
“make public in any manner whatever” any investigative information prior to the filing of a law-
suit. Civil Rights Act of 1964, Pub. L. No. 88-352, § 709(e), 78 Stat. 241, 264.

The Court in Associated Dry Goods asserted that the House inay well have assumed that the
Senate’s disclosure provisions were not more restrictive than the House’s when it passed the Sen-
ate bill without amendment. 449 U.S. at 599 n.15. The 1nore plausible conclusion, however, is
that the House capitulated for the sake of getting the bill on the President’s desk. The bill ad
already weathered one filibuster in the Senate. See 110 CoNG. REC. 13,327 (1964) (cloture agreed
to). In any case, its failure to amend the confidentiality provisions in 1972, see /nfra note 87, is an
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and partial a litigator, it probably did not intend to permit the EEOC to
weiglit litigation in favor of employees by allowing the EEOC investi-
gators to collect information fromn the respondent and then liand the
information over to the respondent’s potential adversaries.

When Congress amended Title VII in 1972 to give the EEOC
power to sue in federal district court, it is unlikely that Congress in-
tended to change its position on prelitigation disclosure to parties.
Congress was dissatisfied with an ineffective EEOC, and it felt a need
to grant jt more power.?* At the same time, however, voluntary concili-
ation was still to be the primary enforcement mnechamism.?* In both
houses of Congress, committees favorably reported bills granting cease-
and-desist authority, but persistent opposition on the fioor replaced this
authority with the lesser power to file suit in federal court. In declining
to grant cease-and-desist power, Congress expressed concern that the
EEOC should conciliate rather than advocate civil rights.®> Congress
also expressed fear that an active enforcement stance would jeopardize
the EEOC’s “quasi-judicial neutrality.”3¢

Thus, although the EEOC was given more enforcement power by
the Equal Employment Opportunity Act of 1972, it is unlikely that in
the process Congress intended to change its 1964 stance forbidding pre-
litigation disclosure to chargmg parties. Rather, it probably just
wanted to keep the status quo, allowing disclosure to witnesses but not
to chargimg parties.’” In sum, the legislative history from both 1964

indication that the House has not found fault with the Senate language. See Zemel v. Rusk, 381
U.S. 1, 11-12 (1965).

83. See Occidental Life Ins. Co. v. EEOC, 432 U.S. 355, 361-64 (1977).

84. See Alexander v. Gardner-Denver Co., 415 U.S. 36, 44 (1973); 118 CoNG. REc. 7168,
7565-66 (1972) (section-by-section analysis of the Conference Committee bill). Although two au-
thorities have urged that the Equal Employment Opportunity Act of 1972 was enacted because of
congressional discontent with the voluntary approach in general, EEOC v. Joseph Horne Co., 607
F.2d at 1079-80 (concurring and dissenting opinion); Comment, /e Meaning of “Publie” in Sec-
tion 709(e) of the 196¢ Civil Rights Act and Access to Information Gathered by the EEOC, 67 Ky.
L.J. 430, 435 (1978-79), both based their conclusion on a passage in the committee report accom-
panying H.R. 1746 which argued in favor of cease-and-desist authority. H.R. Rep. No. 238, 92d
Cong,, 1st Sess. 9 (1972), reprinted in 1972 U.S. CoDE CONG. & AD. NEws 2137, 2144. Another
section of the same report discussing the general need for the bill miay have been more unbiased:
“An examination of the statistics . . . clearly shows that the voluntary approach currently applied
has failed to eliminate employment discrimination.” /& at 3 (emphasis added). Another factor
that could have accounted for these statistics is the reluctance of mdividuals fearful of possible
physical or economic reprisals to sue their employer or union. Congress may have thought so too,
as the 1972 amendments allowed organizations or even the Commission itself to file charges on
behalf of aggrieved parties. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, sec.
4(a), § 706(b), 86 Stat. 103, 104.

85. 118 CoNG. ReC. 933 (1972) (remarks of Sen. Thurmond); see also id. at 931-32, 943-44
(remarks of Sens. Allen and Talmadge).

86. H.R. Rep. No. 238, supra note 84, at 62 (Minority Views on H.R. 1746).

87. An intent to keep the status quo may explain why the conference committee deleted
without explanation new language in the Senate version forbidding prelitigation disclosure to any-
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and 1972 does not support the Court’s view that charging parties are
not members of the “public.”

B. The Contemporaneous Construction Doctrine

The Court also supported its holding by invoking the contempora-
neous construction doctrine. Associated Dry Goods did not demon-
strate, however, that the EEOC practice in question fell within the
scope of this doctrine.

The contemporaneous construction doctrine is a justification for
extreme deference to an action by an administrative agency under color
of its authorizing statute. Although the interpretation of a statute by an
agency charged with its enforcement is entitled to some deference,%®
that deference is usually limited by the court’s obligation to uphold the
clear meaning of a statute, as revealed by its language, purpose, and
history.®® According to the doctrine, the construction by an agency
made contemporaneously with a statute’s enactment is entitled to a
particularly great deference, especially if the construction has been con-
sistent over a long period of time.®® It too must fall, however, in the
face of compelling indications that it is erroneous.®® There is thus a
zone of statutory interpretation—perhaps best described as “strained
but not impossible”—which cannot be justified by ordinary deference
to administrative expertise but can be justified by the contemporaneous
construction doctrine. Part A above and Part C below show that the
Court’s interpretation of section 709(¢) can be characterized as strained
but not impossible. Therefore, the contemporaneous construction doc-
trine, if applicable, might justify the Court’s interpretation.

The Court cited the EEOC’s original regulation regarding disclo-
sure, promulgated on July 1, 1965, as a conteinporaneous construction
entitled to deference.’> That regulation permits prelitigation disclo-
sures to the charging party “as may be necessary or appropriate to the
carrying out of the Comunission’s functions.”®* The language, how-
ever, does not clearly support prelitigation disclosure for the purpose of
aiding a charging party in deciding wlhether to sue. In fact, insofar as
its wording closely reseinbles that of Senator Huinphrey’s explanation,
the regulation may have been ineant to permit only disclosures neces-

oue outside the government. This language was contained in S. 2515, 92d Cong., Ist Sess. sec.
6(b), § 709(e), 118 CoNG. REC. 289, 292 (1972); see also 118 CoNG. REC. 4943 (1972),

88. Griggs v. Duke Power Co., 401 U.S. 424, 433-34 (1971),

89. Southeastern Community College v. Davis, 442 U.S. 397, 411 (1979); Espinoza v. Farah
Mfg. Co., 414 U.S. 86, 94-95 (1973) (Title VII case).

90. See supra note 26 and /nfra note 130.

91. E.I du Pont de Nemours & Co. v. Collins, 432 U.S. 46, 54-55 (1977).

92. 449 U.S. at 600 n.17 (citing 30 Fed. Reg. 8407 (1965)).

93. 29 C.F.R. § 1601.20 (1966).
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sary in a narrow, mechanical sense for the Commission to function.®*

The EEOC’s contemporaneous construction is clarified slightly by
a statement in its first annual report saying that in practice it allowed
disclosure of “any relevant information” to the charging party.®> How-
ever, the next sentence in tlie EEOC’s statement, mentioning the infor-
mation a charging party’s attorney is entitled to receive, is probably
describing the information the Agency considered relevant: case status,
correspondence, and conciliation offers.®® This is not the type of infor-
mation a charging party typically seeks in deciding whetlier to sue.
Case status would have limited utility in the courtroom, and concilia-
tion offers cannot be used as evidence because of section 706(b).*” Cor-
respondence may or may not contain pertinent factual information
which the charging party does not already know; in most cases, it prob-
ably would not.®® In contrast, investigative reports are likely to contain
useful factual information which a charging party would seek in trying
to decide whether to sue. But thie annual report does not mention dis-
closure of investigative reports. Therefore, tlie EEOC’s statement in its
first annual report does not demonstrate that the EEOC’s asserted con-
struction was contemporaneous.

In sum, the evidence advanced does not sliow that the EEOC’s
practice of disclosing information to parties for tlie purpose of letting
them assess potential litigation was adopted contemporaneously witli
the EEOC’s creation and followed since, as required by tlie contempo-
raneous construction doctrine. If that had been the practice, the EEOC
likely would have done more than merely point to the vague regulation
cited above and assert that it “has not varied from that contemporane-
ous construction of its statute.”

94. Seesupra notes 74-77 and accompanying text. Justice Blackmun also read the regulation
this way:

Because the Commission must communicate charges to respondents, investigate the

charges that have been filed, determine whether there is reasonable cause to believe that

the charges are true, inform the parties of its determination, and atteinpt to settle charges

. there undoubtedly are many occasions when it must disclose sone of its information

to parties and to witnesses.
449 U.S. at 605 (Blackmun, J., concurring in part and dissenting i part). As support for this
reading of the regulation, Justice Blackmun pomted out that the regulation was changed in 1977
to permit disclosure to a charging party “deemed necessary for securing appropriate relief.” 449
U.S. at 605 n.* (quoting 29 C.F.R. § 1601.22 (1979)). If the earlier regulation had encompassed
disclosures such as those in Associated Dry Goods, there would have been little reason to change
the wording.

95. EEOC, FIRsT ANNUAL REPORT 52 (1967).

96. Id

97. Scesupra note 6 for the pertinent text of this section. Another part of § 706(b) deals with
the disclosure of charges. See supra note 5.

98. The notable exception is the reasonable cause determination. See 1981 EEOC CoMmpL.
Man. (CCH) § 40.7.

99. Brief for Petitioner at 25, Associated Dry Goods. See also id. at 8 & nn.3-4.
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C.  Policy: Effectuating Title VII's Goals

The Court also found support for its holding in policy considera-
tions. This Section analyzes the policy arguments made for and agamst
prelitigation disclosure to charging parties, including some not consid-
ered by the Court, and agrees with the Court that the policy arguments
weigh in favor of such disclosure. As Part IV, Section A demonstrates,
however, policy argunents are not sufficient to justify a strained con-
struction of a statute,'® at least not without a special doctrinal excep-
tion that justifies doing so.!%!

The first policy arguinents advanced by the Court are that preliti-
gation disclosure of investigative inforination could speed investigation
and encourage settlement atteinpts.'® Part V of this Note shows that
the Court is apparently correct.

The Court also observed that the “private right of action” is an
important part of the Title VII enforcement scheme.'® If anything, the
Court understated this point. Given the EEOC’s hinited resources, le-
gal action taken against respondents is parallel in importance to suits
filed by the EEOC.1%¢

The evidence indicated that not enough legal action was taken
against respondents;'®® some respondents viewed the threat of Title VII
litigation as nonexistent.!°¢ This condition could very well have been
caused by lack of disclosure, snce most complainants do not have suffi-
cient information to persuade private attorneys to take their cases.
Without a reasonable assurance of success, most private attorneys will
not take Title VII cases on a contingent fee basis,'”” and only the rare
complainant has adequate resources to hire an attorney to file a Title
VII action.!® Under these circumstances, the private right of action
was not fulfilling its role in the Title VII enforcement scheme.

100. See infra notes 124, 126 and accompanying text.

101. See infra Part IV, Sections B and C.

102. See supra text at notes 28-29.

103. 449 U.S. at 602 & n.21.

Charging parties can sue under 42 U.S.C. § 1981. Johnson v. Railway Express Agency, 421
U.S. 454, 461 (1975). Alternatively, they can demand a right-to-sue letter from the EEOC after
180 days have elapsed from the filing of their charges. 42 U.S.C. § 2000e-5(f)(1) (1976).

104. Alexander v. Gardner-Denver Co., 415 U.S. 36, 45 (1974).

105. StAFF OF House CoMM. ON EDUCATION AND LABOR, 94TH CONG., 2D SESS., STAFF
REPORT ON OVERSIGHT INVESTIGATION OF FEDERAL ENFORCEMENT OF EQuUAL EMPLOYMENT
OPPORTUNITY Laws 34 (Comm. Print 1976) [heremafter cited as 1976 OVERSIGHT REPORT].

106. B. WOLKINSON, BLAacks, UNIONs, AND THE EEOC 101 (1973).

107. H. Kessler & Co. v. EEOC, 472 F.2d 1147, 1152 (5th Cir.), cert. denied, 412 U.S. 939
(1973); 5 U.S. CoMM'N oN CiviL RiGHTS, THE FEDERAL Cl1viL RIGHTS ENFORCEMENT EFFORT—
1974, at 519-20 (1974) [hereimafter cited as VOLUME V].

108. B. WOLKINSON, supra note 106, at 130; see also U.S. ComMM’N oN CiviL RIGHTS, THE
FEDERAL CiviL R1GHTS ENFORCEMENT EFFORT—1977, at 219-20 (1977) [heremafter cited as 1977
CrviL RIGHTS REPORT].
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The Court responded to the argument that such disclosure would
lead to a flood of litigation by noting that disclosure would not neces-
sarily have the effect of stimulating litigation. With the relevant infor-
mation known to both parties, they might find it more prudent to settle.
Furthermore, disclosure might discourage frivolous suits or those based
on misconceptions.'® Finally, even if disclosure did lead to a signifi-
cant increase in litigation, such suits are a necessary part of Title VII
enforcement.'!°

Another policy challenge to the EEOC’s prelitigation disclosure
rules is the argument that respondents would not cooperate with the
EEOC if they knew that the Agency would turn factual information
over to charging parties.''! As a result, the EEOC’s effectiveness as a
conciliator would be impaired and charging parties would be unable to
obtain relief quickly. In practice, however, it is questionable whether
most employers would cooperate with the EEOC anyway. Many re-
spondents view the EEOC as a civil rights advocate rather than a neu-
tral investigating body;''? in the alternative, they view the EEOC as a
threat because they fear the costliness of consent decrees and settlement
payments.''® Furthermore, even if the Agency did not release informa-
tion to charging parties, respondents would still be reluctant to give it
much aid; after all, the Agency does have authority to institute “pat-
tern-and-practice” Title VII suits’'* which are not limited by the alle-
gations in the charges it is investigating.''®> Hence, the threat of a
“chilling effect” on the EEOC’s investigative ability presented by preli-
tigation disclosure is more imaginary than real.'!¢

109. 449 U.S. at 601-02. In 1977, the EEOC estimated that about 20% of all charges filed were
either incomplete, frivolous, or outside the EEOC’s jurisdiction. 1977 CrviL RIGHTS REPORT,
supra note 108, at 215. When it actually placed professionals in the intake process to weed out
such charges, a 31% reduction in intake resulted. See inffa text accomnpanying note 192.

110. 449 U.S. at 602.

111, For example, Sears apparently would not have cooperated with the EEOC if it knew that
factual data it provided would be disclosed to charging parties. Sears, Roebuck & Co. v. EEOC,
582 F.2d 941, 944 (D.C. Cir. 1978).

112, 1977 CiviL RIGHTS REPORT, supra note 108, at 224.

113. Alexander, Inside the Equal Employment Opportunity Commission (May 21, 1976)
(speech before the Equal Employment Clinic at Howard University School of Law), reprinted in
STAFF OF SENATE COMM. ON THE JUDICIARY, 94TH CONG., 2D SESss., CIviL RiGHTS 61, 65
(Comm. Print 1976).

114, 42 U.S.C. §§ 2000e-5(f)(1), -6 (1976).

115. EEOCv. Hearst Corp., 553 F.2d 579, 580-81 (9th Cir. 1977); EEOC v. General Elec. Co.,
532 F.2d 359, 366-70 (4th Cir. 1976) (EEOC is allowed to file suit which is broader in scope than
the charge filed with it, even if evidence pointing to the violations not covered by the original
charge was obtained through investigation of that charge).

116, It can also be argued that, since all factual information is available for discovery once
litigation starts, see 42 U.S.C. § 2000¢-8(c) (1976), a respondent has no real reason to oppose
prelitigation disclosure. However, in practical terms prelitigation disclosure is indispensable to a
charging party trying to persuade an attorney to take the case. See supra text accompanying notes
107-08.
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Finally, a policy objection to the disclosure can be grounded on
equitable considerations. Given that the EEOC is supposed to be a
neutral quasi-judicial body,!!” it inay be unfair to allow the Agency to
take the most intimate details of its conversations with respondents ex-
pecting administrative impartiality and hand them over to complain-
ants. It is arguably just as unfair, however, to ask a charging party to
settle his claim by “conciliation” when he has no access to information
he needs to assess the strengths and weaknesses of his case.!!®

Thus, the policy arguments on balance support the result i 4ssoci-
ated Dry Goods. But policy arguinents, by themselves, are not enough
to justify a strained construction of a statute.!'® Sections A and B of
Part III showed that neither legislative history nor the contemporane-
ous construction doctrine support the Court’s exclusion of charging
parties from the “public” in section 709(e). It follows that the Court
was wrong to permit prelitigation disclosure to charging parties.

v
A PROPOSED EXTENSION OF THE CONTEMPORANEOUS
CONSTRUCTION DOCTRINE

Under the analysis set out in Part III, 4ssociated Dry Goods was
wrongly decided. Part IV proposes a statutory interpretation doctrine
which, given the 1977 procedural overhaul of the EEOC, would justify
the disputed disclosure practice i litigation arising today.!?® The pro-
posal extends the contemporaneous construction doctrine to construc-
tions that are a part of a imajor procedural reforin of a heretofore
poorly functioning agency. This doctrime can be termed the neocon-
temporaneous construction doctrine. Since this doctrine is policy-
based, Section A considers the role of policy considerations i statutory
iterpretation. Section B lays further groundwork by discussing the
contemporaneous construction doctrine. Section C sets out the ele-
ments of the neocontemporaneous construction doctrine and discusses
reasons for and possible objections to its use.

117. 1977 CiviL RIGHTS REPORT, supra note 108, at 224-25; see supra note 86 and accompa-
nying text.

118. Associated Dry Goods, 449 U.S. at 601 & n.18. A settlement negotiation is, after all, “a
bargaining process, with give and take, and stress upon and use of the strengths of one’s own
position and the weaknesses of the position of the other party.” Renegotiation Bd. v. Bannercraft
Clothing Co., 415 U.S. 1, 21-22 (1974).

119. See infra notes 124, 126 and accompanying text.

120. Though the EEOC’s subpoena enforcement action began before its 1977 procedural
overhaul, the trial court, circuit court, and Supreme Court rulings came down afterward. See
supra notes 10-15 and accompanying text. This timing makes it difficult to say what these courts
“should have” done if the Court had recognized the neocontemporaneous construction doctrine
that is proposed in Section C of this Part.
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A. The Role of Policy in Statutory Interpretation

Statutory interpretation is the process of giving effect to a legisla-
tive purpose.'?! Courts look to three sources of information in inter-
preting statutes: statutory language, legislative history, and policy.'??
When the statutory language is clear, courts generally give effect to the
language and do not consider the other factors. If the statutory lan-
guage is ambiguous, courts look to legislative history and policy to de-
termine the legislative purpose.!?® This section focuses on the role of
policy in statutory interpretation.

Policy refers to the evils the statute attempts to eliminate or the
problems the statute tries to solve. Ordinarily, courts will not interpret
a statute contrary to its plain language in the name of policy. This is
true for two main reasons. First, courts should not lightly disturb statu-
tory language because they should not be able to supplant the function
of the legislature. If courts were able to use policy arguments freely,
they would have too much freedom to rewrite statutes in the name of
furthering those statutes’ goals.'** Second, even if the court knows the
underlying policy goals of the statute, it is usually not im a position to
say what course will best serve those goals. Courts often rely on ad-
ministrative expertise for this determination, but an agency can be
wrong. Agencies have organizational mterests that may conflict with
statutory goals, such as an interest m making their jobs easier.'?
Therefore, an agency’s policy arguments should not ordinarily defeat
clear language.'2¢

On occasion, however, courts will consider policy even when the
statutory language appears to be clear.'* Policy will prevail over the
literal meaning of statutory language when strict adherence to it would
lead “to absurd or futile results . . . [or] mnerely an unreasonable one
‘plainly at variance with the policy of the legislation as a whole.’” 128

121. Brooklyn Nat'l Corp. v. Commissioner, 157 F.2d 450, 451 (2d Cir.) (L. Hand, J.), cer.
denied, 329 U.S. 733 (1946) (terming statutory interpretation “the art of proliferating a purpose
. . . so that it shall be best realized upon the occasion in question™).

122, Southeastern Community College v. Davis, 442 U.S. 397, 411 (1979).

123. Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 737, 748-49 (1975).

124. Hadden v. The Collector, 72 U.S. (5 Wall.) 107, 111-12 (1866) (Field, J.); see Callanan v.
United States, 364 U.S. 587, 596 (1961).

125. See Associated Dry Goods, 449 U.S. at 603.

126. Binns v. Lawreuce, 53 U.S. (12 How.) 8, 17-18 (1851); 73 AM. JUR. 2D Stazsuzes § 153, at
358 (1974); see 62 Cases of Jam v. United States, 340 U.S. 593, 600-01 (1951) (courts are not free to
modify a statute or otherwise add to or subtract from it). A court must follow a statute’s plain
language even if that interpretation requires the court to deny the statute legal effect. Yu Cong
Eng v. Trinidad, 271 U.S. 500, 518-22 (1926). A fortiori, a court must follow a statute’s plain
language even if that interpretation will reduce or eliminate the statute’s practical effect.

127. United States v. American Trucking Ass’ns, 310 U.S. 534, 543-44 (1940).

128. Jd. at 543. An example of policy prevailing over literal meaning is Sagansky v. United
States, 358 F.2d 195, 201 (Ist Cir.), cert. denied, 385 U.S. 816 (1966), where a criminal statute
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For similar reasons, policy considerations may prevail over indications
of meaning from the legislative history.!?®* The next section discusses
an established doctrinal framework which has been used at times as a
vehicle for policy to override statutory language and legislative history.

B.  The Contemporaneous Construction Doctrine

As Part III, Section B discussed, the contemporaneous construc-
tion doctrine grants extreme deference to an interpretation of a statute
made by the agency charged with its enforcement and issucd contem-
poraneously with the statute’s enactment.'*® Tliere are three reasons
for giving deference to contemporaneous constructions. First, the ad-
ministrative agency charged with enforcing the statute is presumably
an expert in the field, so its interpretations will be those most likely to
accomplish the legislative purpose.’*! Second, the quest for thie proper
construction of a law involves not only ascertaining thie law’s underly-
ing objective but also achieving a practical administrative result,’*? a
job which the agency is best placed to accomplish. Finally, even if the

prohibited the interstate transmission “of bets or wagers . . . on any sporting event or contest” by
anyone engaged in the business of betting or wagering, The Government alleged in each count of
its indictment that Sagansky transmitted only one such bet, not “bets”, but Sagansky’s conviction
was nevértheless affirmed on appeal. Another example is in United States v. Kirby, 74 U.S. (7
Wall) 482 (1869) (Field, J.), where a statute prohibited “knowingly and willfully obstruct[ing] or
retard[ing] the passage of mnail, or . . . any driver, or carrier.” Kirby was a Kentucky sheriff who
arrested a postman for murder pursuant to a bench warrant. The Supremne Court held that the
statute did not apply to the sheriff, despite his literal “obstruct{ing] . . . [a] driver.”

129. See National R.R. Passenger Corp. v. National Ass'n of R.R. Passengers, 414 U.S. 453,
458 (1974) (dictum); Griggs v. Duke Power Co., 401 U.S. 424, 433-36 (1971) (an EEOC interpreta-
tion will be upheld if it can be reconciled with Title VII's language and history, despite sowne
legislative history apparently cutting against the interpretation).

130. Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 315 (1933) (Cardozo, J.).
At the very least, the court uses the conteinporaneous construction rule to buttress its decision
when it is persuaded that the agency’s statitory coustruction is reasonably correct, while it distin-
guishes the rule away when it feels the interpretation is wrong. 2 K. DAVIS, ADMINISTRATIVE
Law TReATISE § 7:14 (1979 & Supp. 1982); Kelso & Kelso, Appeals in Federal Courls by Prosecut-
ing Entities Other Than the United States: The Plain Meaning Rule Revisited, 33 HasTINGs L.J.
187, 199 (1981) (arguing that the use of canons of statutory construction is “unprincipled”). When
a court is less certain as to the correct statutory construction, contemnporaneousness and consis-
tency of interpretation (or the lack thereof) can certainly tip the scales. 2 AM. JUR. 2D Administra-
tive Law §§ 241, 249 (1962); Annot., 39 L. Ed. 2d 942, 965-70 (1975). Furthermore, there is
support for the proposition that a conteinporaneous construction can be “decisive,” Skidmore v.
Swift & Co., 323 U.S. 134, 140 (1944) (dictum), or “determining,” United States v. Erie R.R., 236
U.S. 259, 270 (1915) (dictum), or one which “will not be overruled except for weighty reasons.”
Fawcus Machine Co. v. United States, 282 U.S. 375, 378 (1931).

131. NLRB v. Medo Photo Supply Corp., 135 F.2d 279, 281 (2d Cir. 1943), g, 321 U.S. 678
(1944).

132. SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 860-61 (2d Cir. 1968) (en banc), cers.
denied, 394 U.S. 976 (1969); Thompson v. IDS Life Ins. Co., 274 Or. 649, 654, 549 P.2d 510, 512
(1976); accord Motor & Equip. Mfts. Ass’n v. EPA, 627 F.2d 1095, 1107-08 (D.C. Cir. 1979), cert,
denied, 446 U.S. 952 (1980).
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agency’s interpretation is not ##e optimally effective one, it is at least
made at a time when no one could have relied to his detriment on a
contrary interpretation.!?

As Section A demonstrated, however, sucli policy reasons are not
usually sufficient to justify an interpretation of a statute that is at vari-
ance with legislative history and statutory language. There are special
reasons of reliability, iowever, that justify the extreme deference given
to contemporaneous constructions. First, a contemporaneous construc-
tion is normally the formulation of an entire administrative system, or,
where it is in response to a statutory amendinent, a reformulation of at
least the parts of that systein affected by the ainendment. In cortrast, a
midstream change to an existing administrative systein is likely to affect
only a few sections, and could very well represent a trial balloon or a
stopgap 1neasure. Hence, it is generally safe to say that a contempora-
neous construction is the product of more thorough agency considera-
tion; this thoroughness lends credibility to the construction.!** Second,
there is an inference of reliability that can be drawn froin consistent
practice, and courts hesitate to overturn a construction that has been
consistently followed and relied upon from the beginning.'*® Third,
the contemporaneous construction doctrine gives judges little freedoin
to pick and choose which practices are justified as furthering the stat-
ute’s goals. Judges may only use the doctrine to approve practices
adopted contemporaneously with the statute’s enactment and followed
since.

C. A Proposed Neocontemporaneous Construction Doctrine

These same considerations favor deference to another sort of
agency interpretation. Occasionally, an agency has failed to function
propetly since its creation. Then, perhaps under new leadership, it
completely overhauls its administration of its authorizing statute. This
overhaul sparks a “rebirth,” and the agency finally begins to function
effectively. This new construction might be called a “neocon-
temporaneous” construction. This Note proposes that courts apply a
“neoconteinporaneous construction doctrine,” granting deference to a
reborn agency’s consistently followed statutory interpretations which

133, See The “City of Panama,” 101 U.S. 453, 461 (1879); Chee Lee v. Superior Court, 81
Ariz. 142, 147, 302 P.2d 529, 533 (1956); ¢/ United States v. Leslie Salt Co., 350 U.S. 383, 396
(1956) (agency is not free to change a long-standing hiterpretation of a statute). In any case, the
agency's interpretation will probably be miore efficient in practical terms than one conjured up by
appellate counsel. See United States v. General Motors Corp., 518 F.2d 420, 437 (D.C. Cir. 1975).

134. Skidinore v. Swift & Co., 323 U.S. 134, 140 (1944); Paden v. United States Dep’t of
Labor, 562 F.2d 470, 473 (7th Cir. 1977).

135. Mitchell v. Commissioner, 300 F.2d 533, 537 (4th Cir. 1962); see supra text accompany-
ing notes 90, 133; see infra text accomnpanying note 140.
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lie within the “strained but not impossible” zone of statutory construc-
tion. This doctrine is supported by the same factors affording peculiar
reliability to a contemporaneous construction.

First, such an interpretation of a statute is truly the one first “set-
ting its machinery in motion.” The interpretation is issued by the en-
forcing agency, which is now even more of an expert on the subject
since it has experience to learn from.'*® Moreover, the thoroughness of
the agency’s consideration is evident from the fact that its procedures
were completely overhauled instead of merely bandaged.’*” Fmally,
since the agency is now functioning effectively, there is no doubt that a
practical administrative result has been achieved.!?®

Second, a neocontemporaneous construction, just as a contempo-
raneous construction, limits the ability of judges to pick and choose.
The neocontemporaneous construction occurs only once, and judges
must take it or leave it when it occurs.’®® Judges cannot lie in wait to
uphold their favorite practice whenever it comes along.

Finally, a neocontemporaneous construction, like a contempora-
neous construction, does not disappoint legitimate reliance on past
practice. Although many people rely upon a consistent and long-stand-
ing administrative practice,'“® one is not entitled to rely upon erroneous

136. See supra note 131 and accompanying text.

137. See supra note 134 and accompanying text.

138. See supra note 132 and accompanying text.

139. Because the neocontemporaneous construction only happens once, it arguably does not
reach two instances in which extreme deference to agency interpretations may be warranted. The
first is where rapidly changing circuinstances necessitate frequent adjustments to agency practice
in order to conform to the times. The second is where the agency slowly evolves a satisfactory
administrative system by repeated and frequent tinkering instead of violently overhauling its pro-
cedures. There is probably no need for the neocontemporaneous construction doetrine to apply to
either.

The first scenario presents no problem because courts are already more willing to uphold an
agency’s actions in areas subject to constant change, see CBS v. Democratic Nat'l Comm., 412
U.S. 94, 102-03 (1973) (involving a first amendment challenge to agency practice), as opposed to
relatively static areas in which courts will disfavor new agency practices as against prior, long-
standing ones, United States v. Leslie Salt Co., 350 U.S. 383, 396 (1956). Moreover, it is conceiva-
ble that Congress would give agencies freer rein in areas highly susceptible to changing
conditions.

The second situation, on the other hand, does not warrant extreme deference. An agency that
has been able to evolve a satisfactory administrative system contrary to statute through a series of
small midstream changes arguably would be unable to show the thoroughness in consideration
evident in contemporaneous constructions. See supra text accompanying note 134. Furthermore,
administrative convenience in itself is no reason to ride roughshod over statutory language, Assoc/-
ated Dry Goods, 449 U.S. at 603; a siguificant midstream departure from statutory language and
history should only be tolerated if the agency truly believed that the departure was the only re-
maining way to save itself fromn failure.

140. Considerations of simple fairness require that the agency be unable freely to alter such a
practice. Thompson v. East Baton Rouge Parish School Bd., 303 So. 2d 855, 857 (La. Ct. App.
1974); see United States v. Leslie Salt Co., 350 U.S. 383, 396-97 (1956). Furthermore, the legisla-
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administrative interpretations.'#! Similarly, then, one should not be
able to bank on a statutory interpretation which the enforcing agency is
unable to implement effectively.

One caveat must-be borne in mind, however. Not every practice
adopted contemporaneously with a statute’s enactment is entitled to
deference, only those which serve the administrative need and conven-
ience.!¥? The same should hold true for ncocontemporaneous construc-
tion. Normally, the adoption of a particular practice as part of the
administrative system which precipitated an agency’s rebirth is suffi-
cient to raise an inference that the practice is an instrumental part of
the system. Raising the infercnce to a conclusion, however, would give
the agency too much freedom to include new practices in its reform
which had little or nothing to do with the nceded overhaul. Thus, the
neocontemporaneous construction doctrine should not cover practices
which, although adoptcd at the time of the overhaul, are so unrelated
to the agency’s revised mode of operation that no rational connection
can be found between the practice in question and the hnprovements
brought about by the overhaul.!*?

Summing up the preceding discussion, extreme deference should
be granted to agency practices mceting three requiremcnts: first, that
there has been a failure of agency performance followed by a function-
ally successful rebirth; second, that the particular practice can be ra-
tionally connected with the functional improvements brought about by
the rebirth; and third, that the particular practice is justifiable by a
“strained but not impossible” interpretation of the agency’s organic
statute. This deference should be granted because such “ncocon-
temporaneous constructions” exhibit characteristics affording those in-
terpretations particular rehability which are similar to those found in
contemporaneous constructions.

Vv
THE NEOCONTEMPORANEOUS CONSTRUCTION DOCTRINE
APPLIED TO THE EEOC

Before 1977, the EEOC’s administrative system was unable to
cope with the demands placed upon it. In 1977, the EEOC overhauled

ture could very well have relied on the administrative interpretation in refusing to amend the
statute. NLRB v. Bell Aerospace Co., 416 U.S. 267, 274-75 (1974).

141. 7n re Gceorge, 90 Wash. 2d 90, 97-98, 579 P.2d 354, 358 (1978); see Coca-Cola Co. v.
Atchison, T. & S.F. Ry., 608 F.2d 213, 222 (5th Cir. 1979).

142, See Estate of Sanford v. Commissioner, 308 U.S. 39, 53 (1939) (Stone, J.).

143. It makes no difference to the neoconteinporaneous construction doctrine whether the
practice in question is a continuation or prior procedure. After all, one gear in a faulty machine
could be taken out and placed in a device that works, and the gear may be nonetheless essential to
the new machine’s functioning.
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its procedures and the agency’s performance dramatically improved.
As part of that overhaul, the EEOC adopted several practices which
strain the language of Title VII. The overhaul adopted the practice
challenged in Associated Dry Goods; other aspects of the overhaul pro-
duced new procedures.'** This section will argue that the neocon-
temporaneous construction doctrine justifies these procedures. Sections
A and B explain the old and new EEOC system of operation to show
that the EEOC in fact experienced a “functionally successful rebirth.”
Part C examines certain of the EEOC’s new procedures and evaluates
the applicability of the neocontemporaneous construction doctrime to
each. These evaluations exemplify the type of analysis which must be
employed in order to apply the neocontemporaneous construction doc-
trine to the EEOC or any other agency.

A. The Old Regime
1. The Procedures

When the fledgling EEOC first opened its doors in 1965, the proce-
dures it adopted'*® created an administrative system which processed
charges in the following manner.

a Intake

First, the Commission received inforination from anyone claiming
to be a victim of emnployment discrimination, and then rendered assist-
ance to that person in framing a charge if the information suggested
that one could be brought.’*® The intake of charges was generally han-
dled by clerical staff who instructed a prospective complainant on how
to fill out an EEOC charge form and then put the completed form in a
holding file to be picked up by the next available investigator.’*? As a
consequence, the incomplete, frivolous, or nonjurisdictional charges,
which never should have been accepted in the first place but nonethe-
less constituted twenty percent of the EEOC’s workload,'*® were not
disposed of until they had been pending for some time.

b. Deferral

According to section 706(c) of Title VII, the EEOC must defer to
state and local agencies enforcing local antidiscrimination law. If a
complaint could be handled by such an agency, the EEOC must give it

144, See supra note 143.

145. 30 Fed. Reg. 8407 (1965) (codified at 29 C.F.R. §§ 1601.1-.33 (1966)).
146. 29 C.F.R. § 1601.5 (1966).

147. See VOLUME V, supra note 107, at 513-14 & n.1562.

148. See supra note 109.
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sixty days to act before processing the complaint.'#® Therefore, if a
person walked into the EEOC with a complaint that could be handled
by a state agency, the Commission would not accept the charge but
would instead refer the person to the state agency.'® Unfortunately, a
substantial portion of all charges referred in this way came back, un-
touched, sixty days later. In fiscal 1974, the EEOC deferred 32,173
charges to state and local agencies; only about 7000, or roughly two out
of every nine, were processed by those agencies.!>! Furthermore, the
majority of such agencies did not process these charges adequately,
often because they were saddled with workload probleins as well.!52

¢. Investigation

Once the charge was accepted for filing and picked up by an inves-
tigator, the investigator would solicit either a stateinent of the respon-
dent’s position!*®* or the respondent’s response to written
interrogatories.'* If not all facts were undisputed, the investigator
would 1ake up a plan to gather relevant evidence and then set it into
action.!® Investigators had virtually unlimited discretion whether to
limit their investigations to the specific allegations in the charge or to
look into “all like and related issues,” generally necessitating a total
review of the respondent’s employment practices.'>® In practice, the
typical imvestigator disposed of two cases per month.'?” It is no wonder
that the investigation turned out to be the major bottleneck in EEOC
charge processing.!*8

After the investigation had been completed, assuming that the
charge had not been “administratively closed” prior to that time,'>® the
Commission would either dismiss the charge for lack of reasonable

149. 42 U.S.C. § 2000e-5(c) (1976).

150. 29 C.F.R. § 1601.12 (1966).

151.  Hill, 7he Equal Employment Opportunity Acts of 1964 and 1972: A Critical Analysis of the
Legislative History and Administration of the Law, 2 Inpus. ReL. L.J. 1, 71 (1977).

152. /d at 71-72.

153. 29 C.F.R. § 1601.14 (1966).

154. VoLuME V, supra note 107, at 515.

155. Id.

156. /d. at 515-16; telephone interview with Eleanor Holmes Norton, former Chair of the
EEOC (Mar. 15, 1982). Respondents—with some justification—tended to characterize the latter
type of investigations as “incessant fishing expeditions.” See Oversight Hearing on Equal Employ-
ment Qpportunities: Hearing Before the Subcomm. on Employment Opportunities of the House
Comm. on Education and Labor, 95th Cong,., 1st Sess. 51 (1977) (testimony of Eleanor Holmes
Norton); VOLUME V, supra note 107, at 531, 535 n.1610.

157. VoLuME V, supra rote 107, at 531.

158. 1976 OVERSIGHT REPORT, supra note 105, at 31.

159. There was a high rate of “administrative closure,” or dismissal without relief, 1976
OVERSIGHT REPORT, supra note 105, at 26, which sometimes meant that a case would be dis-
missed for failure to locate the charging party when in fact only one attemnpt had been made to
contact that party. STAFF oF House ComM. oN EDUCATION AND LABOR, 94TH CONG., 2D SESS.,
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cause'®® or issue a cause determination and then attempt to conciliate
the parties.'®' When no conciliation was reached in a case and the file
was referred to the EEOC’s regional litigation centers or its General
Counsel, those offices, which either rejected the cases or recommended
to the Commissioners that suit be filed, rejected between eighty and
ninety percent of all cases,'®> sometimes sending the cases back for fur-
ther investigation.!®® According to the Civil Rights Commission, these
practices led to considerable strife within the EEOC.'%*

2. The Results

A few years after its inception, it became apparent that the EEOC
could not handle its workload. Charges came in at a faster rate than
they were resolved, and the inventory of outstanding charges
swelled.'s® In the early 1970°s, many charging parties were forced to
wait two or three years before EEOC conciliated their charges.'®¢ Con-
gress was not satisfied with these results,'s” and it accordingly amended
Title VII in 1972. The EEOC also changed its procedures to allow
Commission personnel to enter into settlement negotiations with re-
spondents prior to the issuance of a reasonable cause determination.'s®
But the EEOC was only able to slow the backlog’s growth.!s?

SUBCOMMITTEE ON EQUAL OPPORTUNITIES’ STAFF REPORT ON INVESTIGATION OF EEOC's
THIRTY-DAY TURN-AROUND PrROJECT 7 (Comm. Print 1976).

160. 29 C.F.R. § 1601.19 (1966).

161. 4. §1601.21.

162. Hill, sypra note 151, at 77.

163. VOLUME V, supra note 107, at 517.

164. Id

165. See table /nffa at note 169.

166. H.R. Rep. No. 238, supra note 84, at 13.

167. See supra text accompanying note 83.

168. VoOLUME V, supra note 107, at 522-23.

169.
Average Compound Growth Rate Per Annum for the EEOC
Fiscal Charges Charges
Years Received Resolved Backlog Appropriations
1966-1976 28.0% 29.5% 41.0% 35.1%
1966-1972 24.1 154 60.7 371
1972-1976 21.9 47.6 23,5 29.8

Source: 1976 OVERSIGHT REPORT, supra note 105, at 26. Figures take into account both EEOC
and deferral agency action. Numbers in the table were determined by log-linear regression. Coef-
ficients of determination (R?) for the various models were as follows:

Coefficient of Determination of the Models

Fiscal Degrees of Charges Charges

Years Freedom Received Resolved Backlog Appropriations
1966-1976 10 0.96 0.90 0.96 0.99
1966-1972 6 0.89 0.82 0.97 0.99

1972-1976 4 0.95 0.90 0.92 0.98
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Although the EEOC’s performance improved somewhat as a result
of the 1972 changes, its performance was still inadequate. Charging
parties were still forced to wait a median time of thirty-two months
from filing to final disposition of their charge;'’° even then, the EEOC
was only successful at conciliating one charge out of every four m 1973
and less than one out of three in 1975.7! By the middle of 1976, tales
of the EEOC’s problems had attracted a great deal of attention.'”? It
was apparent that something had to be done to improve the situation;
there was strong political pressure for change, either by congressional
act, as had happencd in 1972, or by action of the agency itself.

B. The 1977 Overhaul
1. Procedures

Former EEOC chairman Clifford L. Alexander, Jr. maintained in
1976 that the end of the tunnel would not be seen until Congress
granted the EEOC cease-and-desist enforcement power.!”” Eleanor
Holmes Norton, however, had a different idea which she put into ac-
tion immediately upon accession to the EEOC chair in 1977. At the
heart of the Norton reforms was a new charge processing systeimn. As
discussed in Section C, this system contains several features which ap-
pear inconsistent with the language of Title VIL. The remainder of this
Section outlincs the new system.

a Intake

Under the Norton reforms, professional staff perform preliminary
screening on telephone inquiries'’ and conduct initial interviews with
charging parties to define the issues raised in charges even before they
are accepted by the EEOC.!”” One object of the screening and inter-
view at the intake level is to weed out frivolous or nonjurisdictional
charges before they are filed.'” The Agency requires a charging party,
on pain of charge dismissal, to submit a particularized statement of the
harms he suffered and the respondent’s actions which allegedly gave

170. VOLUME V, supra note 107, at 529. Note that Title VII provides that charging parties
may demand a right-to-sue letter from the Commission after their charges have aged 180 days. 42
U.S.C. § 2000e-5(f)(1) (1976). The statute seems to make the right-to-sue letter issue automati-
cally, but in practice the EEOC waits for the party to request it. VOLUME V, supra note 107, at
519,

171. 1977 Civit. RIGHTS REPORT, supra note 108, at 197.

172. Alexander, supra note 113, at 61.

173. Jd. at 66.

174. 1981 EEOC ComrL. MaN. (CCH) § 1.4(a).

175. 1d. §2.1(e).

176. 1977 CiviL RIGHTS REPORT, supra note 108, at 214. If a charging party insists on filing
an invalid charge, however, the EEOC will accept it. 1981 EEOC CoMpL. MAN. (CCH) § 2.6.
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rise to those harms.!”” The Commission reserves the right to dismiss a
charge after thirty days for failure of a charging party to cooperate with
the investigation!’® or to accept a settlement offer “afford[ing] full
relief.”17®

b. Deferral

If state and local agencies have the right to exclusive jurisdiction
of a discrmination charge under section 706(c) of Title VII, the EEOC
still defers such chiarges to those agencies.!®® However, the EEOC will
accept waivers of exclusive jurisdiction from tlhiose agencies,'®! either
on a charge-by-charge basis, or by blanket agreement.'®? In the latter
stance, the EEOC attempts to enter into what it calls “work sharing
agreements” with state and local agencies.'®® Under those agreements,
the state agency in effect declares m advance thie number of charges it
can handle, perhaps a given number within a set time interval or all
charges filed against certaim designated respondents. The EEOC then
assumes jurisdiction over the excess immediately, without waiting the
statutory sixty-day deferral period.'®4

¢. Investigation

The most drastic and innovative 1977 changes in EEOC proce-
dures affected the charge mvestigation process. The heart of the
EEOC’s mvestigation is now the factfinding conference, which is “pri-
marily an mvestigative forum intended to define the issues, to deter-
mine which elements are undisputed, to resolve those issues that can be
resolved and to ascertam whether there is a basis for negotiated settle-
ment of the charge.”’®> The purpose of the conference is to flush out
facts needed either to determine thie merits of a charge or to achieve an

177. 29 C.F.R. §§ 1601.15(b), .19(c) (1981) (originally promulgated in 42 Fed. Reg. 47,828,
47,834-35 (1977), and codified at 29 C.F.R. §§ 1601.15(b), .19(c) (1978)).

178. 7Id § 1601.19(c) (originally promulgated in 42 Fed. Reg. 47,828, 47,835 (1977), and codi-
fied at 29 C.F.R. § 1601.19(c) (1978)). .

179. 74 § 1601.19(e) (originally promulgated in 42 Fed. Reg. 47,828, 47,835 (1977), and codi-
fied at 29 C.F.R. § 1601.19(¢) (1978)).

180. 7. § 1601.13(a)(4)(d), (ii) (originally promulgated in 42 Fed. Reg. 47,828, 47,833 (1977),
and codified at 29 C.F.R. § 1601.13(c)(1), (2) (1978)).

181. 74 § 1601.13(a)(4)(iii) (originally promulgated in 42 Fed. Reg. 47,828, 47,833 (1977), and
codified at 29 C.F.R. § 1601.13(c)(3) (1978)).

182. 74 § 1601.13(c) (originally promulgated in 42 Fed. Reg. 47,828, 47,834 (1977), and codi-
fied at 29 C.F.R. § 1601.13(e) (1978)); 1977 CiviL RIGHTS REPORT, supra note 108, at 240,

183. 1981 EEOC CompL. MaN. (CCH) § 5.1.

184. 29 C.F.R. § 1601.13(a)(5)(ii)(A) (1981) (originally promulgated in 42 Fed. Reg. 47,828,
47,833 (1977), and codified at 29 C.F.R. § 1601.13(d)(2)(i) (1978)); 1977 CiviL RIGHTS REPORT,
supra note 108, at 240.

185. 29 C.F.R. § 1601.15(c) (1981) (originally promulgated in 42 Fed. Reg. 47,828, 47,834
(1977), and codified at 29 C.F.R. § 1601.15(c) (1978)).
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equitable settlement.!36

The conference brings together the charging party and a represen-
tative of the respondent at a designated time and place, usually at an
EEOC office.'®” An EEOC professional is present to conduct the con-
ference, and an EEOC note taker is there to record everything. The
ground rules are simple. The parties go through each allegation of the
charge. The charging party is allowed to explain and support his posi-
tion, and then the respondent is allowed to defend, both without inter-
ruption from the other side; any questions are to be addressed to the
EEOC official.’®® At any time, either party or the mediator may call a
recess in the conference if he wishes to talk about a settlement.!®®
Through this process, the parties either resolve each matter of factual
dispute or agree on the evidence necessary to resolve it.!*°

With the adoption of a new investigative system emphasizing
rapid settlement of charges, the EEOC also clarified its prelitigation
disclosure policy. It allowed charging parties to view whatever infor-
mation the EEOC has on file about the respondent so they could fairly
assess their chances of winning a court suit against the respondent. In
addition to disclosure of inaterial its investigators had unearthed (the
practice with which this Note has been primarily concerned), the
EEOQC also permitted disclosure of tlie factual circumstances of other
charges involving the same respondent, provided the charges are “rele-
vant and material” to the charging party’s case.!®!

2 The Results

After the 1977 procedural overhaul, the EEOC’s perforinance im-
proved dramatically. When the systein was pliased in to all offices, in-

186. 1981 EEOC CoMmpL. MaN. (CCH) § 14.2. For a more detailed description of the entire
investigation process, see Note, Zhe Use of EEOC Investigative Files in Title VII Actions, 61
B.U.L. REv. 1245, 1246-50 (1981).

187. 1981 EEOC CompL. MaN. (CCH) § 14.5(¢).

188. See id. § 14.7(b)(3) & Exhibit 14-D.

189. 14 §14.7(d).

190. 74 § 14.7(c). This technique had been used with considerable success at the New York
City Commission on Human Rights, which Eleanor Hohnes Norton headed before her appoint-
ment to the EEOC chair. 1977 CiviL RIGHTs REPORT, supra note 108, at 218-19.

191. 1981 EEOC CompL. MaN. (CCH) § 83.7(c)(1). The EEOC terms information in other
case files “relevant or material” when the files

contain charges, investigations or determinations involving the same basis (e.g. sex, na-
tional origin, race) with limited exceptions such as when the private litigant’s case al-
leged discrimination in promotion against females and the other case file involved a
male’s claim that he was not hired [because of his hair length]. Other case files may be
relevant or material if they involve a different basis only when the treatment afforded
one protected class is probative of treatment afforded the private litigant’s class (e.g.
systemic discrimination against Spanish Surnamed Americans is often probative as to
treatment accorded Blacks and vice versa).
1d, § 83.7(c)(2).
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take of nonjurisdictional and other charges inappropriate for EEOC
processing fell 31%,'"* and the percentage of charges adininistratively
closed fell sharply.'®> The average settleinent rate for all charges rose
to nearly 50% from 14%, the time lag in charge resolution dropped
from two years to two months, and the total charge backlog dropped
from 100,000 at the beginning of fiscal 1978 to 54,800 as of Septemnber
30, 1979.1%4

C. Evaluating Particular Practices

This section examines four particular practices out of the many
adopted by the EEOC as part of its 1977 procedural overhaul. As parts
A and B above have shown, the 1977 overhaul did in fact lead to a
functionally successful rebirth, the first element of the neocon-
temporaneous construction doctrine. This section, therefore, analyzes
the practices in Hght of the two remaining elements of the doctrine:
that the practice is rationally coimected with the functional improve-
ments brought about by the rebirth, and that the practice is justified by
a “strained but not impossible” interpretation of the authorizing
statute.

The first practice to be considered, the one with which this Note
has been primarily concerned, is prelitigation disclosure of investiga-
tive information. Prior sections of this Note have demonstrated that
the prelitigation disclosure rules can be supported by a strained but not
impossible construction of the statute.'® Furtherinore, as discussed in
Section B above, the disclosure rules are rationally connected to the
EEOQOC’s dramatic reduction of its charge processing time because the
new procedures emphasize settlement;'®¢ this practice easily satisfies
the requirements of the neocontemporaneous construction doctrine.

The second practice to be examined is interfile disclosure of

192. Departments of State, Justice, and Commerce, the Judiciary, and Related Agencies Appro-
priations for 1980: Hearings Before a Subcomm. of the House Comm. on Appropriations, 96th
Cong,, Ist Sess., pt. 6, at 132 (1979) (statement of Eleanor Holmes Norton).

193. In the three “model offices” at which the EEOC’s new programs were first implemented,
the percentage of all charges administratively closed dropped from 35% to 20% at the end of the
offices’ first year of operation. Oversight on Federal Enforcement of Equal Employment Opportunity
Laws: Hearings Before the Subcomm. on Employment Opportunities of the House Comm. on Educa-
tion and Labor, 95th Cong., 2d Sess. 30 (1978) (statement of Eleanor Holmes Norton).

194. Departments of State, Justice, and Commerce, the Judiciary, and Related Agencies Appro-
priations for 1981: Hearings Before a Subcomm. of the House Comm. on Appropriations, 96th
Cong., 2d Sess., pt. 8, at 257 (1980) (statement of Eleanor Holmes Norton). The charge resolution
time for all charges, mcluding those in the backlog, was four months. Departments of Commerce,
Justice, and State, the Judiciary, and Related Agencies Appropriations for 1952: Hearings Before a
Subcomm. of the House Comm. on Appropriations, 97th Cong,, 1st Sess., pt. 2, at 372-73 (1981)
(statement of J. Clay Smith, Jr.).

195. See supra text accompanying notes 19-22.

196. See supra text accompanying note 186.
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charges involving a common respondent, a practice struck down by the
Supreme Court in Associated Dry Goods."’ Although section 706(b)
says that “charges shall not be made public,” it is arguable that the
“public” with respect to any respondent should not include anyone
who had filed a charge against that respondent. This reading can be
buttressed by Congress’ emphasis on the private right of action in the
Title VII enforcement scheine,'® for such an interpretation would en-
courage charging parties to file class actions, thereby allowing employ-
ees who had not filed charges to share in any judicial relief.’® The
neocontemporaneous construction doctrine, however, does not validate
this practice because an essential element is not satisfied: the practice
has no rational connection with the 1977 EEOC rebirth. Although in-
terfile disclosure will give charging parties evidence with a potentially
powerful clout in the courtroom, that evidence would not be relevant to
the merits of their own claims.2®® Such disclosure therefore does not
seem to help a party to settle a claim, or otherwise to further Title VII’s
goals. Thus, interfile disclosure cannot be justified under the neocon-
temporaneous construction doctrine.

A third agency practice that was part of the 1977 EEOC overhaul
is the factfinding conference. This imphcates Title VII because any
participant in the conference can call a recess at any time to discuss
settlement, and one of the EEOC’s 1najor objectives in implementing
the conference was to have cases settled during or after it. The confer-
ence, therefore, conceivably could be held a conciliation endeavor
within the meaning of section 706(b) of Title VII. That section, how-
ever, arguably does not authorize the EEOC to conciliate until gffer it
has completed the investigation and found reasonable cause.?’! But the
statute does not expressly forbid conciliation before the investigation is
over.?2 Furthermore, the EEOC has been settling charges prior to
cause determination since 1972,2°> and Congress has never objected.

197. See supra note 17.

198. See supra notes 103-04, 110 and accompanying text.

199. E.g, Oatis v. Crown Zellerbach Corp., 398 F.2d 496 (5th Cir. 1968).

200. Certainly, charging parties may benefit by knowing of other discrimination charges since
they could be introduced in evidence to prove a pattern of discrimination. See FED. R. EvID. 406.
However, other parties’ charges, as opposed to “generally relevant information,” see supra note 65,
are clearly irrelevant to the merits of a charging party’s claim.

201. “If the Commission determines agffer such investigation that there is reasonable cause to
believe that the charge is true, the Commission shall endeavor to [conciliate the charge.]” 42
U.S.C. § 2000e-5(b) (1976) (emphasis added). If EEOC finds that reasonable cause is lacking, it
must dismiss the charge. /d EEOC’s 1965 regulations also appear to support this position. 29
C.F.R. § 1601.21 (1966). This provision as 2 whole implies a two-step process: first, investigation
leading to a reasonable cause determination, and then conciliation. Thus, any temporal mixing of
these phases could be invalid.

202. 42 U.S.C. § 2000e-5(b) (1976).

203. VoOLUME V, supra note 107, at 522-23.
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Thus, the construction of Title VII called for by the factfinding confer-
ence is far from impossible, and the procedure, much more than being
rationally related to the EEOC’s new system, is one of its keystones.204
Thus, the neocontemporaneous construction doctrine supports the
EEOC’s establishment of the factfinding conference.

The final practice to be considered here is the EEOC’s new defer-
ral policy of accepting waivers of exclusive jurisdiction froin state and
local agencies. This new policy raises the Title VII question of the abil-
ity of a state agency to make an effective waiver of its exclusive juris-
diction without forinally terminating its processing of a charge.?®® It
can be argued that a blanket waiver contained in a work sharing agree-
ment might be contrary to Title VII while an individual waiver would
not, since in the foriner instance the state agency may be induced to
relinquish jurisdiction not because of the state agency’s workload,
which it would ouly be able to predict roughly, but because it receives
federal money by being on the EEOC’s good side.?® The Commission
responded to public comment on that point by saying that the purpose
of the deferral provisions in section 706(c) of Title VII was to give state
agencies the chance to process charges before the EEOC steps in, and
that waivers in general do not diminish the opportunity given to those
agencies.?” After all, section 706(c) does not apply to proceedings
under state or local law which “have been earlier terininated,” and the
section puts no explicit lid on low much earher, or by whom, the pro-
ceedings can be terminated.?®® Thus, the deferral policy adopted by the
EEOC is reconcilable with Title VII; it may require a strained con-
struction, but not an impossible one. The rational relationship element
is also met. Since state and federal enforceinent was uncoordinated
before 1977?%° and the median charge resolution time afterward
dropped to two months,?!° the statutory deferral time,?!! it seeins ra-
tional to conclude that the 1977 deferral policy is related to the im-
provements brought about by the 1977 overhaul. Thus, the
neocontemporaneous construction doctrine supports the EEOC’s new
deferral policy.

204. See supra text accompanying notes 185-86.

205. 42 Fed. Reg. 47,828, 47,829 (1977).

206. See 1981 EEOC ComrL. MaN. (CCH) § 5.1. In fiscal 1978, the EEOC’s appropriation
for funding state and local agencies was $10.4 million, 13% of the agency’s total budget for that
year. 1977 CiviL RIGHTS REPORT, supra note 108, at 240.

207. 42 Fed. Reg. 47,828, 47,829 (1977).

208. 42 U.S.C. § 2000e-5(c) (1976).

209. See supra text accompanying notes 151-52.
210. See supra text accompanying note 194.
211. 42 US.C. § 2000e-5(c) (1976).
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CONCLUSION

The Supreme Court in Associated Dry Goods upheld the EEOC’s
prelitigation disclosure to chargimg parties of information relevant to a
potential lawsuit, even though this practice could only be supported by
a strained reading of Title VII. The Court advanced a number of rea-
sons for its judgment, based on the statute itself, legislative history, the
contemporaneous construction doctrine, and policy. All but the policy
arguinents are weak. The policy arguinents, though sound enough in
themselves, are not sufficient to override the plain meaning of the stat-
ute. Not only was the Court’s reasoning unpersuasive, but it left other
innovative EEOC procedures vulnerable to similar challenges that they
violate the statute—challenges apparently rebuttable only by similar
tortured legal arguments and overreaching pohcy arguinents.

The practice upheld in Associated Dry Goods occurred before
1977. In its 1977 procedural overhaul, the EEOC continued this prac-
tice and adopted several others which, like the practice in Associared
Dry Goods, can only be supported by a strained but not impossible
statutory construction. This Note proposes an extension to the contem-
poraneous construction doctrine that accords deference to many of
these practices. This neocontemporaneous construction doctrine ex-
tends the logic of according deference to agency constructions made at
the time a statute is passed to agency constructions mnade as part of an
overhaul of a poorly functioning agency. Applying this doctrine, this
Note argues that inany of the practices adopted by the EEOC as part of
the 1977 overhaul, including the practice challenged in Associated Dry
Goods, should be upheld under the neocontemporaneous construction
doctrine.

Thomas Yamachika*
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