
People v. Calloway: A Restriction of
Remedies for Broken

Plea Bargains

In People v. Calloway,1 the California Supreme Court denied spe-
cific performance of a plea bargain breached by the trial judge to a
criminal defendant who had relied upon the bargain by serving time in
state prison. The Calloway court affirmed earlier holdings that specific
performance of plea bargains will not be allowed absent very special
circumstances, and strictly interpreted this doctrine.' As a result, the
defendant's remedy for a broken plea bargain will in most cases be
limited to withdrawal of his guilty plea.

This Note argues that the unique facts of the Calloway case justi-
fied specific performance of the plea bargain under the special circum-
stances doctrine, and that the court could have used the case to
articulate a standard for future applications of the doctrine. Part I
summarizes the facts of the case, the majority holding, and the dissent-
ing opinion. Part II examines the law which governed plea bargains
before the Calloway decision.' Part III argues that the court used in-
correct criteria in deciding whether special circumstances existed in
Calloway's case. It further argues that the decision imposes an undesir-
able rigidity on the granting of remedies for breached plea bargains,
and threatens public perceptions of judicial integrity. The Note con-
cludes by suggesting that the legislature should solve the problems Cal-
loway creates, and should set forth specific rights for defendants offered
plea bargains by judges.

I
THE CASE

A. The Facts

Defendant Willie Calloway was charged with several violations of
the terms of his probation. In August 1979, he agreed to plead guilty to
some of these violations, and to return to state prison for up to 90 days

1. 29 Cal. 3d 666, 631 P.2d 30, 175 Cal. Rptr. 596 (1981) (4-3 decision).
2. Id at 671, 631 P.2d at 32, 175 Cal. Rptr. at 598 (quoting People v. Kaanehe, 19 Cal. 3d 1,

13, 559 P.2d 1028, 1036, 136 Cal. Rptr. 409, 417 (1977)).
3. For an extensive coverage of plea bargaining's history, practice and procedure, see 13 L.

& Soc'Y Rv. 185 (1979) (special issue devoted entirely to plea bargaining).
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of diagnostic confinement.4 During Calloway's confinement, prison of-
ficials were to prepare a diagnostic report, after which Calloway was to
return to court for sentencing. The trial judge explicitly told Calloway
that he would not be sentenced to state prison after his release from
confinement.5

At the time of this agreement, the trial judge had access to proba-
tion reports which recommended that Calloway be sentenced to state
prison. This recommendation was based on Calloway's history of drug
and alcohol abuse, his serious psychiatric problems, his continued as-
saultive behavior, and his general failure to cooperate with his proba-
tion officers. Calloway's 90-day confinement resulted in a more
detailed evaluation which also indicated that he was both homicidal
and suicidal.6

When Calloway returned from confinement, the same judge who
made the plea bargain agreement sentenced him to two years in state
prison, with a 374-day credit for good conduct and time already
served.7 At the time of sentencing, neither the prosecution nor the de-
fense pointed out that the state prison sentence was contrary to the
terms of the plea bargain. One week later, Calloway wrote to the trial
judge, reminding him of the bargain and requesting a new sentencing
hearing. The judge treated this letter as an ex parte request for rehear-
ing and denied it.

B. The Opinions

The California Supreme Court vacated the decision, but permitted
Calloway only to withdraw his admission of probation violation and to
enter a new plea to that charge. The court ruled that the trial judge had
not made a bargain with Calloway, but had only approved of a bargain
made between the defendant and the prosecuting attorney.8 It stated

4. Prior to the hearing, Calloway had been free on his own recognizance. 29 Cal. 3d at 679,
631 P.2d at 37, 175 Cal. Rptr. at 603 (Bird, C.J., dissenting).

5. Id at 675, 631 P.2d at 34, 175 Cal. Rptr. at 600.
6. The Diagnostic Report is reproduced in an appendix to Defendant's Supplemental Peti-

tion for Writ of Habeas Corpus, People v. Calloway, Crim. Nos. 37038, 37113 (2d Dist. Div. One
flMed Apr. 18, 1980) (on file with the Clerk of the California Supreme Court).

At a judge's request, a probation report is prepared prior to sentencing, and can be supple-
mented with periodic progress reports. The probation report contains information on a defend-
ant's background and criminal history, if any. A diagnostic report differs from a probation report
in that it is a medical report, usually in letter form, which primarily examines the defendant's
psychological stability. Telephone conversation with James Gartland, Unit Supervisor, Adult Su-
pervision, Alameda County Probation Dept., (Feb. 15, 1982).

7. The factors which the judge considered in deciding to send Caloway to state prison
despite the plea bargain are not indicated by the record.

8. 29 Cal. 3d at 672-73, 631 P.2d at 33, 175 Cal. Rptr. at 599. Under CAL. PENAL CODE
§ 1192.5 (West Supp. 1981), a judge may at any time withdraw his approval of a prosecutor's
bargain, in which case the defendant may withdraw his guilty plea.
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that specific performance of a plea bargain must be strictly limited be-
cause a defendant and prosecutor should not be able to bind a trial
court, which is required to weigh the presentence report and exercise its
customary sentencing discretion.9 While special circumstances would
justify specific performance, the court apparently considered that Cal-
loway's 90-day incarceration in reliance on the bargain was not a spe-
cial circumstance."0 Thus, it held only that the 90 days could be credit
for time served if Calloway withdrew his guilty plea and was later con-
victed."I Finally, the court noted that while the United States Supreme
Court had guaranteed a victim of a broken plea bargain a right to a
remedy, it had left the form of the remedy to the discretion of the state
courts. 12

In dissent, Chief Justice Bird"3 argued that the trial judge had not
merely approved a bargain between prosecutor and defendant, but had
in fact "made an express personal commitment not to send [Calloway]
to state prison.14 Her dissent argued that this commitment was the
primary inducement for Calloway's admission of guilt, and that Cao-

9. 29 Cal. 3d at 671,631 P.2d at 32, 175 Cal. Rptr. at 598 (citing People v. Kaanehe, 19 Cal.

3d at 13-14, 559 P.2d at 1037, 136 Cal. Rptr. at 418). The court noted that in cases such as this

one, "ordering specific performance would force the court to impose a sentence it expressly re-

jected as inappropriate." 29 Cal. 3d at 671, 631 P.2d at 32, 175 Cal. Rptr. at 598.
10. Id. at 671-73, 631 P.2d at 32-33, 175 Cal. Rptr. at 598-99 (citing People v. Kaanehe, 19

Cal. 3d at 13, 559 P.2d at 1036, 136 Cal. Rptr. at 417).
11. Id at 673, 631 P.2d at 33, 175 Cal. Rptr. at 599-600. The court did not discuss whether

this remedy would be adequate if the defendant were not sentenced to prison on retrial. See infra
text accompanying notes 70-74.

12. 29 Cal. 3d at 673, 631 P.2d at 33, 175 Cal. Rptr. at 599 (citing Santobello v. New York,
404 U.S. 257, 262 (1971) (4-3 decision)).

13. Justices Newman and Woods joined the dissent.

14. 29 Cal. 3d at 673-74, 631 P.2d at 34, 175 Cal. Rptr. at 600 (Bird, C.J., dissenting). The

text of the interchange between Calloway and the trial court seems to support this:
"THE COURT: Do you understand that if you admit that you are in violation of

probation... that the court will at this time sentence you to a diagnostic study which
will be somewhere between 45 and 90 days in the state prison system. . . ? Do you
understand that, sir?

"THE DEFENDANT: Yes, sir.
"THE COURT: And I will receive a report.., at the end of [the] diagnosis. You

will be brought back to this court at which time a decision will be made as to whether or
not to reinstate you on probation or to make some other disposition.

"My agreement on the record between the District Attorney andyour attorney is that I
will not sentence you to stateprison when you return. I will either sentence you to the
county jail, put you back on probation, perhaps terminate the probation completely on
this case, allow you to have probation on your municipal court case to Judge Jakes,
change the conditions of probation. I am really not tellingyou what I am going to do, but
I am making a commitment thatyou will not be sentenced to state prison. Do you under-
stand that, sir?

"THE DEFENDANT: Yes.
"THE COURT: Do you understand that you will be in custody up to 90 days and

perhaps even some period of time after that when you return?
"THE DEFENDANT: (Nods head.)"

Id at 675, 631 P.2d at 34-35, 175 Cal. Rptr. at 600-601 (Bird, C.J., dissenting) (emphasis added in
opinion).
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way only had agreed to accept 90 days of diagnostic confinement in
reliance upon this commitment. The dissent stated that because the
trial court had received no new information on Calloway between the
time of the bargain and the November sentencing hearing,"5 there was
no justification for the judge's repudiation of the bargain.

The dissent also argued that because Calloway detrimentally re-
lied in good faith in the judge's promise, and because withdrawal of the
plea would not have adequately compensated Calloway for the harm
he suffered due to the judge's breach, special circumstances justified
specific performance of the agreement. 16 The dissent concluded that be-
cause the integrity of the judiciary and of the administration of crimi-
nal justice were implicated, "[t]he unconditional commitments of the
trial judge in this case should be honored."17

II
LEGAL BACKGROUND

A. Validity of Plea Bargains

In Brady v. United States, 18 the United States Supreme Court vali-
dated the use of plea bargaining in the American judicial system. Ac-
knowledging the prevalence of guilty pleas in American courts, 19 the
Brady Court observed that defendants who plead guilty benefit by in-
curring lesser penalties than they would face if they were found guilty
after a trial.20 Brady also acknowledged that plea bargains allow the
state to conserve its overburdened judicial and prosecutorial re-
sources.21 In light of these circumstances, the Brady Court concluded

15. Id at 676, 631 P.2d at 35, 175 Cal. Rptr. at 601. At the time of the plea bargain, the trial
judge agreed not to send the defendant to state prison even though four supplementary reports,
each recommending that Calloway's probation be revoked and that a prison sentence be imposed,
were available to him. Id

16. Id at 679, 631 P.2d at 37, 175 Cal. Rptr. at 603.
17. Id at 680, 631 P.2d at 38, 175 Cal. Rptr. at 604.
18. 397 U.S. 742 (1970).
19. The Court estimated that more than 75% of all criminal convictions are the result of

guilty pleas. Id at 752 & n.10. See, e.g. ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL
JUSTICE, STANDARDS RELATING TO PLEAS OF GUILTY 60 (1967); D. NEWMAN, CONVICTION: THE
DETERMINATION OF GUILT OR INNOCENCE WITHOUT TRIAL 3 (1966); see also In re Hawley, 67
Cal. 2d 824, 828 & n.1, 433 P.2d 919, 921 & n.1, 63 Cal. Rptr. 831, 833 & n.1 (1967) (in fiscal year
1965-66, 69% of criminal cases in California superior courts were disposed of before trial).

20. 397 U.S. at 752.
21. Id See also Santobello v. New York, 404 U.S. 257, 260-61 (1971) (4-3 decision). The

desire to reduce backlogs sometimes results in what has been termed "disposition rate rivalry," in
which the rapid disposition of criminal cases becomes a primary consideration of the plea bar-
gaining system. See Alschuler, The Trial Judge'r Role in Plea .Bargaining, 76 COLUM. L. REv.
1059, 1100 (1976) (quoting a Chicago prosecutor's observation that "around here, a judge's worth
is measured by the number of cases that he can move, and it does not seem to matter how he
moves them!).
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that even though plea bargains potentially threaten the fifth amend-
ment privilege against self-incrimination and the sixth amendment
right to a jury trial, extending such a benefit to a defendant who ex-
tends a benefit to the state in return does not violate the Constitution.2 z

Noting the constitutional dangers posed by plea bargains, the
Brady Court established procedural safeguards to protect a defendant's
rights. Under Brady, a valid guilty plea must be both voluntary and
intelligent. A plea is only voluntary if it is not compelled or coerced
from the defendant. Fear of a more severe penalty after a trial than is
offered in the plea bargain, however, is not compulsion.23 A plea is
intelligent if a defendant enters it with a full understanding of the
charges against him and the possible consequences of the plea.24

A few months after Brady, the California Legislature enacted Pe-
nal Code section 1192.5, codifying the procedural aspects of plea bar-
gaining in felony cases. The statute provides that if a guilty plea is
accepted by the prosecution and approved by the court, the defendant
cannot be given a more severe sentence than that specified in the plea.
Before approving the bargain, the court must satisfy itself that the plea
is freely and voluntarily made, and must inform the defendant that the
court's approval is not binding on the trial judge. Finally, the statute
provides that if the court withdraws its approval, the defendant may in
turn withdraw his guilty plea. 5

The California Supreme Court held plea bargains valid in People
v. West.26 West acknowledged, as did Brady, the acceptance of plea
bargaining in American criminal procedure and its benefits to the state
and the defendant.27 In addition, the court noted that plea bargaining
advances the interests of justice by permitting the courts to treat the
defendant as an individual and to adapt the punishment to the facts of
the particular offense.2 8 Finally, the court, recognizing that the previ-
ous secretiveness of the plea bargaining process threatened the orderly
administration of criminal law, provided that the bargain and its terms
be on record and disclosed to the trial court prior to sentencing.29

22. 397 U.S. at 753.
23. Id at 751.
24. Id at 748 & n.6.
25. CAL. PENAL CODE § 1192.5 (West Supp. 1981). See People v. Delles, 69 Cal. 2d 906, 447

P.2d 629, 73 Cal. Rptr. 339 (1969).
26. 3 Cal. 3d 595, 477 P.29 409, 91 Cal. Rptr. 385 (1970).

27. Id at 604-05, 477 P.2d at 413-14, 91 Cal. Rptr. at 389-90.
28. Id at 605, 477 P.2d at 414, 91 Cal. Rptr. at 390. Cf. Brady v. United States, 397 U.S.

742, 753 (1970) (noting that failure to sanction plea bargaining "would require the States and

Federal Government to forbid guilty pleas altogether, to provide a single invariable penalty for
each crime ... or to place the sentencing function in a separate authority having no knowledge of
the manner in which the conviction in each case was obtained").

29. The West court observed that the greatest danger of off the record sub rosa plea bargain-
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B. Remedies for Broken Plea Bargains

In Santobello v. New York," ° the United States Supreme Court rec-
ognized a defendant's constitutional right to a remedy for a prosecu-
tor's breach of a valid plea bargain. In Santobello, the defendant
pleaded guilty in exchange for the prosecutor's promise to make no
recommendation to the court regarding sentencing. The prosecutor,
however, was later replaced, and the new prosecutor recommended
that Santobello be given the maximum sentence possible, in violation
of his predecessor's agreement. The trial judge said he had not been
influenced by the recommendation, but nonetheless gave Santobello
the maximum sentence.

The Court vacated the conviction and held that when a guilty plea
is induced by a prosecutor's promise or agreement, the promise or
agreement must be fulfilled. 2 It emphasized that the legitimacy of plea
bargaining is based on fairness in securing agreement between a de-
fendant and the prosecution. 3 The Santobello Court recognized that
the appropriate remedy for breach would vary according to the circum-
stances of each case.34 It did not, however, specify what form of relief
would be available to defendants whose plea bargains are breached,
nor did it offer guidelines to state courts faced with the necessity of
choosing a remedy. Instead, the Court felt that the state courts could
better decide whether specific performance or withdrawal of the guilty
plea was the more appropriate remedy in a particular case.35

ing lies in its secretiveness, as the trial record will not reveal an unkept plea bargain or a plea
induced by coercion or improper promises. 3 Cal. 3d at 609 & n.12, 477 P.2d at 417 & n.12, 91
Cal. Rptr. at 393 & n.12.

30. 404 U.S. 257 (1971) (4-3 decision). Although this is the leading United States Supreme
Court case on plea bargaining, some states have questioned the binding effect of a four to three
Supreme Court decision on a state court, see, e.g., Roofing Wholesale Co. v. Palmer, 108 Ariz.
508, 512, 502 P.2d 1327, 1331 (1972), and may thus be less inclined to follow Santobello than
others. The California courts, however, haVe utilized four to three Supreme Court decisions with-
out confronting the issue of binding effect. See, e.g., Connolly Dev., Inc. v. Superior Court, 17
Cal. 3d 803, 817, 553 P.2d 637, 646, 132 Cal. Rptr. 477, 486, appeal dismissed, 429 U.S. 1056
(1976). See also Note, Constitutional Law-Supremacy Clause-State Court, 86 HARV. L. REV.
1307, 1312, 1313 (1973) (arguing that "[a] state court has 'no right' to question the authority of the
Supreme Court when a majority of a legally constituted quorum of that body has rendered a
decision.. ." and that "[a]lthough the Court has not explicitly resolved the issue. .. its practice
of handing down such decisions and recognizing their precedential value must be taken as an
indication that they constitute authoritative and binding statements of law . .

31. 404 U.S. at 259-60.
32. Id at 262. The Court also held that the change of prosecutors had no bearing on the

defendant's right to a remedy, noting that "the staff lawyers in a prosecutor's office have the bur-
den of 'letting the left hand know what the right hand is doing' or has done." Id

33. Id at 261.
34. Id at 262.
35. Id at 263. By allowing the state court to decide whether to enforce the bargain or set it

aside, the Santobello Court seemed to dilute the force of its earlier statement that an agreement
that is part of the inducement for a plea "must be fulfilled." Id at 262.
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Justice Douglas's concurrence suggested that courts should accord
a defendant's preference of remedies considerable, if not controlling,
weight,36 as a prosecutor's breach of a plea bargain implicates the de-
fendant's fundamental rights.37 At the same time, Justice Douglas rec-
ognized, as did the majority, that the state court's choice of an
appropriate remedy should depend on the circumstances in each case.

Justices Marshall, Brennan and Stewart, concurring in part and
dissenting in part, argued that Santobello should have been allowed to
withdraw his plea as he requested,38 but suggested that the choice of
remedy should be left to the defendant. 39  They agreed with Justice
Douglas that a defendant's preference deserved considerable, if not
controlling weight.40 Thus, while a majority of the Santobello Court
asserted the need for a flexible, case-by-case determination of the ap-
propriate remedy for a broken plea bargain,41 a separate majority of
the seven-member Court42 apparently believed that the controlling cri-
terion for this choice should be the defendant's preference. 43

Three years after Santobello, the California Supreme Court, in
People v. Johnson,' limited the availability of specific performance as
a remedy for broken plea bargains by refusing to enforce a bargain
obtained through the defendant's misrepresentations to the trial court.
The defendant had suggested that because the trial court failed to in-
form him of his rights under Penal Code Section 1192.5,45 he should
have the option of enforcing the bargain or claiming his statutory right
to withdraw his guilty plea. The California court rejected this argu-
ment, commenting that the defendant's misrepresentations reinforced
its reluctance to create a right to specific performance of a plea bargain
in all cases where a trial judge failed to advise a defendant of his sec-
tion 1192.5 rights. Instead, the court read the section as vesting broad

36. Id at 267 (Douglas, J., concurring).
37. Id
38. Id at 267-68 (Marshall, J., concurring in part and dissenting in part).
39. Id
40. Id at 268 n.*.
41. Id at 263 (opinion of the Court); id at 267 (Douglas, J., concurring).
42. Id at 267 (Douglas, ., concurring); id at 268 (Marshall, I., concurring in part and dis-

senting in part) (joined by Brennan and Stewart, JJ.).
43. Id at 268 n.* (Marshall, J., concurring in part and dissenting in part) ("[A] majority of

the Court appears to believe that in cases like these, where the defendant seeks to vacate the plea,
that relief should generally be granted.") While Justice Marshall noted that "it may be appropri-
ate to permit the defendant to enforce the plea bargain," id at 268, he favored withdrawal of
Santobello's plea, as that remedy was sought by the defendant. In People v. Kaanehe, 19 Cal. 3d
at 14-15, 559 P.2d at 1037, 163 Cal. Rptr. at 418, the California court seems to have adopted a
similar approach. In Kaanehe, where the state sought specific performance of the bargain, the
court held that the prosecutor's "glaring" breach entitled the defendant to his choice of remedies.
See infra text accompanying notes 47-49.

44. 10 Cal. 3d 868, 519 P.2d 604, 112 Cal. Rptr. 556 (1974).
45. See supra text apcompanying note 25.
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discretion in the trial judge to withdraw prior approval of a negotiated
plea,46 thus implying that it would be unwilling to enforce a remedy
which interfered with this discretion.

In People v. Kaanehe,47 the supreme court ordered that the defend-
ant be allowed to choose between specific performance and withdrawal
of his plea.48 The defendant in Kaanehe had agreed to plead guilty in
exchange for the prosecutor's promise not to make a sentencing recom-
mendation. Although the prosecutor breached his promise, the trial
court sentenced the defendant to prison without allowing him to with-
draw his guilty plea. The supreme court held that because the remedy
sought by the prosecution, specific performance, would not have com-
pletely undone the harm caused by the prosecutor's "glaring" breach,
the defendant should have been given the option of either specific per-
formance or withdrawal of the plea. The court noted that specific en-
forcement of a plea bargain between the prosecution and the defense
would not be allowed absent very special circumstances, as a prosecu-
tor and a defendant should not be able to bind a trial court and limit its
sentencing discretion. In this case, the special circumstances doctrine
was held to be inapplicable, because enforcement of the terms of the
bargain would not have restricted the trial court's sentencing
discretion.49

Thus, in California, the flexibility granted to the state courts in
Santobello has been interpreted so as to give priority to preserving trial
court sentencing discretion at the expense of the defendant's interest in
having a choice of remedy for breach of a plea bargain. A defendant
who seeks to have such a choice honored must demonstrate the exist-
ence of special circumstances, or show that the trial judge's discretion is
not restricted by the remedy granted.

The California Supreme Court, however, has not yet articulated a
standard to be used in finding the existence of special circumstances.
Furthermore, while the special circumstances doctrine preserves the
trial court's sentencing discretion in most cases, it is misapplied when
the trial judge himself makes a plea bargain commitment and then re-
pudiates it in the course of exercising his sentencing discretion.

46. 10 Cal. 3d at 873, 519 P.2d at 607, 112 Cal. Rptr. at 559.
47. 19 Cal. 3d 1, 559 P.2d 1028, 136 Cal. Rptr. 409 (1977).
48. Id at 14-15, 559 P.2d at 1037, 136 Cal. Rptr. at 418 (citing concurring and dissenting

opinions in Santobello). See supra note 43.
49. Unlike Johnson, allowing specific performance in Kaanehe would not have bound the

trial court's sentencing discretion, since the trial judge in Kaanehe had approved of the bargain at
all times. See infta note 56.

1098 [Vol. 70:1091



BROKEN PLFA B.ARGAINS

III
ANALYSIS

A. Judicial Commitment and Special Circumstances

The Calloway court's failure to recognize the significance of the
distinction between plea bargain commitments made by prosecutors
and plea bargain commitments made by judges is contrary to the con-
stitutional requirement that guilty pleas be intelligently made. A de-
fendant's perception of the identity and authority of the party making
such a commitment is an important part of his intelligent understand-
ing of the consequences of the plea required by Brady v. United
States,50 and of his subsequent conduct based on that understanding.
Because a judge is an authoritative figure in charge of sentencing, a
defendant who perceives that a judge has made a plea bargain commit-
ment is justified in believing that the commitment will be honored and
in acting accordingly.

5'

When a trial judge himself makes a plea bargain commitment, he
departs significantly from typical plea bargain approval procedures.
This can influence a defendant's understanding of the consequences of
his plea.5 2 Defendants who negotiate pleas with prosecutors realize
that the prosecutor's freedom of negotiation, and thus the strength of
his commitment, is limited by the requirement that the resulting plea
be approved by the trial judge. At the same time, the trial judge's role
is generally limited to either approval or disapproval of the bargains.

Most judges will limit their role by insulating themselves from the
negotiating process, or by making clear that their sentencing discretion
cannot be waived. A trial judge who disregards these conventions will
in many cases create an expectation that sentencing discretion will be
waived. This appears to have occurred in Calloway. The trial judge
expressly limited his own sentencing discretion by telling the defendant
he would not be sent to prison, and the defendant reasonably believed
that the judge would keep his promise.

Defendants' perceptions of the judiciary's fairness and impartiality
also affect their expectations of judges' promises. A prosecutor, for ex-
ample, is held to a standard of fair conduct in the plea negotiation pro-

50. 397 U.S. at 748.
51. See People v. Delles, 69 Cal. 2d 906, 447 P.2d 629, 73 Cal. Rptr. 389 (1968) (defendant

entitled to withdraw plea made in reliance on promise of trial judge, "an apparently authoritative

and reliable public official."); People v. Dixon, 103 Mich. App. 518, 303 N.W.2d 32 (1981) (de-

fendant entitled to choice of remedy for breach of judge-made bargain; because sentencing au-

thority is the exclusive province of the judiciary, a judge's promise regarding sentencing is

enforceable by the defendant).
52. While judges are frequently active in the plea bargaining process, they rarely make di-

rect promises to a defendant regarding sentencing. See People v. Superior Court (Smith), 82 Cal.

App. 3d 909, 914, 147 Cal. Rptr. 554, 557 (2d Dist. 1978).
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cess, 53 but both defense attorneys and criminal defendants tend to view
his actions, promises, and commitments with a degree of skepticism in
light of his traditional adversarial role in the criminal justice system. A
judge, however, can be perceived as playing a more impartial and ob-
jective role, in keeping with his duties as the representative of a judicial
system committed to these values. If faith in the impartiality and ob-
jectivity of the judiciary is to be promoted, a judge should be held to a
standard at least as strict as that to which prosecutors are held.

Calloway illustrates the impact that a trial judge's conduct can
have on a defendant's reasonable understanding of the consequence of
his guilty plea. The trial judge in Calloway carefully explained the sig-
nificance and purpose of the 90-day diagnostic confinement period, and
expressly outlined the sentencing alternatives which would be open to
the court when the defendant returned for sentencing.14 He concluded
by telling the defendant he would not be sent to state prison, and said
nothing that would have indicated his commitment was revocable. The
defendant indicated that he understood the judge's statement, which he
could reasonably have interpreted as an unconditional promise by the
judge to limit his sentencing discretion. 5 Calloway's acceptance of the
bargain and of 90 days of diagnostic confinement indicate that he did
interpret the statement in this way.

These factors in Calloway are unusual in plea bargaining situa-
tions. Where they do exist, however, a court should find special cir-
cumstances justifying specific performance of the bargain. The judge's
involvement went beyond the traditional noncommittal approval of the
plea bargain contemplated both by People v. Johnson and by Penal
Code section 1192.5. His behavior created a reasonable expectation in
the defendant that the commitment would be honored, an expectation
which was enhanced by the special position occupied by the trial judge
in the criminal justice system. The harm to the judiciary's image of
integrity and impartiality which would be caused by allowing judges to
break express commitments constituted a further justification for a
finding of special circumstances in Calloway.

The court's rigid interpretation of the special circumstances doc-
trine cannot be squared with Santobello's recognition of the desirability
of a flexible, individualized approach to the determination of a proper
remedy. Under Calloway, a court may reject the remedy of specific

53. See, ag., Correale v. United States, 479 F.2d 944 (lst Cir. 1973).
54. See supra note 14.
55. See, ag., Brady v. United States, 397 U.S. 742 (1969). Implicit in the concept of plea

bargaining is the idea that an agent of the State may make a personal commitment to bind his own
actions at trial Cf. People v. Defies, 69 Cal. 2d 906, 910, 447 P.2d 629, 632, 73 Cal. Rptr. 389, 392
(1968) (relief granted for reliance on judge's promise as that of "an apparently authoritive and
reliable public official").
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performance on the basis of a single triggering factor, restriction of the
trial court's sentencing discretion, without considering other relevant
circumstances such as the defendant's detrimental reliance or the par-
ticipation of the judge in the negotiation process.5 6

B. Noncompensable Detrimental Reliance as a Special Circumstance

A defendant's detrimental reliance on a judge's promise should
constitute a special circumstance requiring specific performance of a
plea bargain when withdrawal of the defendant's guilty plea is inade-
quate to return him to the status quo ante. Any other remedy would
place an unfair burden on the defendant in a situation which is essen-
tially a mutual exchange of benefits.57

In determining the fairness of a plea bargain agreement, courts
often draw analogies from the law of contract. 8 Such an analogy is
helpful here. Calloway's complete performance of his part of the plea
bargain created an enforceable unilateral contract between him and the
trial judge5 9 In general, a contract will be specifically enforced in
those cases where money damages are inadequate compensation for the
injury caused by the breach.60 If Calloway were to be found innocent
of violating his probation, money damages would be inadequate com-
pensation for his wrongful incarceration.6 1 Moreover, they are inade-
quate where the thing bargained for is unique.62 The subject matter of

56. The Kaanehe court was unwilling to find special circumstances when enforcing the
agreement between the defendant and the prosecution would limit the trial court's sentencing
discretion. See supra text accompanying note 49. However, a situation such as that in Calloway,
in which the trial judge himself makes a promise, does not involve limitation of the trial court's

sentencing discretion. It is, instead, an exercise of that discretion, in which the trial judge makes a
choice that the defendant will not be subject to certain types of sentences, such as confinement to

state prison. This is no less an exercise of discretion than a judge's final decision to give the

defendant one sentence, at the preclusion of all others. Because the trial judge's promise is an
exercise of his sentencing discretion, specific performance of the promise would only be a means

of carrying out that discretion, and not a limitation of it. Kaanehe would therefore not preclude
finding special circumstances when a trial judge breaches his own promise. Cf. People v. Superior

Court (Smith), 82 Cal. App. 3d at 915-16, 147 Cal. Rptr. at 558 (trial judge may indicate what
sentence he will impose if a given set of facts is confirmed).

57. See Brady v. United States, 397 U.S. 742, 753 (1969).
58. E.g., Blackledge v. Allison, 431 U.S. 63,75 n.6 (1977); Palermo v. Warden, 545 F.2d 286

(2d Cir. 1976).
59. See J. CALAMARI & J. PERILLO, Tim LAW OF CONTRACTS §§ 4-15 (2d ed. 1977). Both

prosecution and defense acknowledged that an enforceable agreement existed. 29 Cal. 3d at 668,
631 P.2d at 30, 175 Cal. Rptr. at 596.

60. 58 CAL. JuR. 3D SpecFc Performance § 5 (1980).

61. Although cash damages are sometimes awarded for wrongful imprisonment, courts do

not maintain that cash is adequate compensation for time wrongfully spent in prison. Cash dam-
ages are better than no remedy at all, and are only a means of making the best of a bad situation.
See, ag., Note, Compensation of Persons Erroneously Confined by the State, 118 U. PA. L. Rlv.

1091, 1097 (1970).
62. See, ,g., J. CALAMARI & J. PERILLO, supra note 59, §§ 16-2, -3.
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Calloway's agreement, a judge's promise affecting Calloway's liberty or
his place of incarceration, should be considered unique.

In some situations, a remedy of rescission might be appropriate
where the defendant can be restored to the status quo ante, as where
there is no detriment in the defendant's reliance. Where there is detri-
ment, a special circumstance justifying specific performance should ex-
ist. By holding that noncompensable detrimental reliance is not a
special circumstance, the Calloway court implies that the risk of such
harm to the defendant is simply a normal aspect of the plea bargaining
process. When the defendant is the only party who is subject to risk,
the fairness which the Santobello Court suggested is crucial to the legit-
imacy of the plea bargaining process is strained.63

C. Application of the Plain Meaning Rule

The existence of special circumstances in future plea bargaining
cases will depend on how plea bargains made by judges are interpreted.
This interpretation should turn on what a reasonable person in the de-
fendant's position would have believed had occurred, especially be-
cause the defendant's guilty plea entailed the waiver of significant
constitutional rights.6r The "plain meaning rule" of contract law, while
not directly applicable in plea bargain situations, nevertheless offers a
helpful analogy in this regard.65

The plain meaning rule provides that where one party knew or
had reason to know of an ambiguity in a contract, and the other party
did not, the ambiguity will be interpreted in favor of the latter party.66

In Calloway, the trial judge either knew or had reason to know of the
ambiguous nature of his commitment. There is no indication that the
defendant had such knowledge. If the terms of the bargain were
presented to the defendant in a manner which misled him as to the
consequences of the bargain, the defendant should not be held respon-

63. See supra text accompanying note 33.
64. C. Dukes v. Warden, 406 U.S. 250, 258 (1972) (Stewart, J., concurring) (waiver of rights

surrounding trial called "perhaps the most devastating waiver possible under our Constitution.");
Brady v. United States, 397 U.S. 742, 748 (1970); Boykin v. Alabama, 395 U.S. 238, 243-244
(1969).

65. Cooper v. United States, 594 F.2d 12 (4th Cir. 1979), held that the constitutional right to
fairness in plea bargaining was wider in scope than the rights provided under contract law. How-
ever, the court's discussion of the specific and unambiguous nature of the plea bargain at issue, Id
at 16-17, illustrates the usefulness of contract doctrine in resolving plea bargaining disputes. See
supra note 58.

66. See, ag., RESTATEMENT (SECOND) OF CONTRACTS § 201 (1981); . CALAMARi & . PE-
RILLO, supra note 59, §§ 3-I0. Cf People v. Castro, 42 Cal. App. 3d 960, 965, 117 Cal. Rptr. 295,
298 (4th Dist. 1974) ("the terms of a plea bargain must be gathered from what was said and done
at the time the bargain was made....").
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sible for his reasonable misinterpretation.67 Such a result would be con-
trary to both the "intelligence" requirements of Brady68 and the
Santobello requirement that the plea bargaining process be conducted
fairly.69 Application of the plain meaning rule would fulfill both re-
quirements, and would encourage greater clarity in a judge's formula-
tion of the terms of the plea bargain.

D. Calloway' Presumption of Guilt

In considering the fairness of withdrawal as a remedy, the Callo-
way court implicitly presumed that the defendant would eventually be
found to have violated the terms of his probation. The court asserted
that withdrawal of the plea would be fair because the defendant would
receive an appropriate credit for his diagnostic confinement if sen-
tenced to a term of incarceration following withdrawal of his guilty
plea. The court's justification of the fairness of its ruling on the
grounds of an event which was not certain to occur denies the defend-
ant the fundamental protection provided by the doctrine that a defend-
ant's innocence is presumed until his guilt if proven.70

A presumption of Calloway's guilt is evident in the court's sugges-
tion that withdrawal of the plea was an appropriate remedy because of
the defendant's inadequate performance on probation.71 By basing its
decision on conduct of which the defendant was only accused, the court
misconstrued the Santobello requirement that the focus of analysis be
on fairness in securing agreement between the accused and the prosecu-
tor" or, a fortiori, between the accused and the trial judge. Concen-
trating on the defendant's behavior prior to the plea bargain agreement
allowed the Calloway court to use an impermissible criterion, presump-
tion of guilt, to determine that special circumstances did not exist in the
defendant's case. A logical extension of the Calloway court's reasoning
on this point would lead to the conclusion that any criminal defendant
could fairly be denied specific performance of a plea bargain solely on
the basis of alleged wrongdoing, irrespective of whether there was det-
rimental reliance.

67. Cf. Santobello v. New York, 404 U.S. at 262 (inadvertent breach by government held not
to negate defendant's right to remedy).

68. 397 U.S. at 748, 756-58. See also Westen & Westin, A ConstitutionalLaw of Remediesfor
Broken Plea Bargains, 66 CALI. L. REv. 471, 506 n.130 (1978) ("[i]t would be irrational to require
that the defendant be advised of the consequences of conviction, and yet permit the advice to be
inaccurate.")

69. 404 U.S. at 261.
70. See, ag., B. WrrKIN, CALIFoRNIA CRIMINAL PROCEDURE § 339 (1963); B. WrKIN, CAL-

IFoRNIA EVIDENCE § 202 (1966).

71. 29 Cal. 3d at 672, 631 P.2d at 33, 175 Cal. Rptr. at 599.
72. 404 U.S. at 261.
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The court's failure to presume that Calloway was innocent also
raises the possibility that he will not have an appropriate remedy for
wrongful imprisonment if he is subsequently found innocent of the
substantive charge of probation violation. Under California law, a trial
judge is immune from civil suits arising from the performance of his
duties.73 Even if Calloway could sue for wrongful imprisonment, the
money damages which he might recover in such a suit would probably
not be regarded as adequate compensation for a wrongful deprivation
of freedom.74 Money damages in such situations are simply the best
remedy that society can provide. It is, moreover, poor policy to allow a
defendant to be incarcerated on a presumption of guilt on the justifica-
tion that if this presumption is later proven wrong, the defendant may
be "paid off" and returned to the status quo ante. Where a defendant
has gone to prison in reliance on a breached plea bargain, the better
solution to this problem is to enforce the bargain.

E. Calloways Implications for the Integrity of the Plea
Bargaining System

Judging plea bargains by the relaxed standards of Calloway threat-
ens the integrity and credibility of the plea bargaining system as per-
ceived by participants in the system and by the public.75 Calloway
provides no incentives for judges to exercise care in either approving
plea bargains or in making plea bargain commitments. In effect, it tells
trial judges that they can almost never be sanctioned for breaching
their own plea bargain commitments, as the detrimental reliance which
was insufficient to establish special circumstances in Calloway will not
be present in most cases.

This is more than a theoretical problem. A trial judge, for exam-
ple, could be reluctant to give effect to pleas which would result in the

73. CAL Gov'T CODE § 820.2 (West 1980) (government employee not liable for injury result-
ig from act or omission that was "the result of the exercise of the discretion vested in him ... ").
See J.A. Meyers & Co. v. Los Angeles County Probation Dep't, 78 Cal. App. 3d 309, 144 Cal.
Rptr. 186 (2d Dist. 1978).

74. See Foote, Tort Remedies for Police Violations of Individual Rights, 39 MINN. L. Rav.
493, 497 (1955).

75. See Cooper v. United States, 594 F.2d at 17 ("Conduct by government prosecutors that
in the marketplace would constitute breach of contract or give rise to promissory estoppel will
practically always reflect constitutionally unfair conduct in transactions between sovereign and
citizen in matters of liberty and punishment."). Moreover.

Common intuitions suggest that it is fundamentally unfair for the state to create and then
destroy a defendant's expectations. We generally assume that people ought to keep their
promises, at least in the absence of unusual circumstances... . Because of the ex-
traordinary power of the state and the critical nature of promises concerning criminal
consequences, this obligation applies with special force to representatives of the state
who enter into plea agreements with individual defendants.

Westen & Westin, supra note 68, at 524.
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release of defendants perceived as potentially dangerous. If the de-
fendant is limited to the remedy of withdrawal, the judge would not
need to abide by his own terms if it later proved inexpedient to do so.
In this context, a judge who makes a bargain without first reviewing all
the available evidence relevant to its propriety76 may avoid any possi-
ble adverse consequences by breaching the agreement.

A holding that allows a trial judge to make casual, easily breached
promises encourages defendants and the general public to perceive that
judicial decisions relating to plea bargains do not result from careful,
responsible deliberation. This is an inappropriate image for "an essen-
tial component of the administration of justice."77 By requiring fulfill-
ment of the trial judge's commitment in Calloway, the court could have
encouraged both actual and perceived judicial responsibility in the plea
bargaining process.

On the other hand, a rule which would put trial judges on notice
that they will be held to the terms of their bargains78 would force
judges to take greater care to see that those terms are justified.79 A self-
interested businessman is routinely held to such standards; 0 it is even
more important that the judge, as the personification of the fairness of
the judicial system, be held to a standard at least as strict.81

CONCLUSION

This Note has argued that Calloway's rigid interpretation of the
special circumstances doctrine establishes a firm presumption against
specific performance of a breached judicial plea bargain in California.
Specific performance should have been granted in Calloway because of
the defendant's perception of the judge's authority, because the defend-
ant detrimentally relied on the judge's promise by agreeing to 90 days
of confinement, and because the ambiguity in the bargain was created
by the judge and should therefore have been interpreted in favor of the

76. This problem is particularly pronounced in Calloway, where, prior to the agreement, the
trial judge possessed but evidently did not read four supplementary probation reports recom-
mending a prison sentence for the defendant. See supra note 15.

77. Santobello v. New York, 404 U.S. at 260.
78. The alternative, a disclaimer similar to that required by CAL. PENAL CODE § 1192.5

(West Supp. 1981), see supra text accompanying note 25, could be accomplished by legislation.
79. See 17 STAN. L. Rnv. 316, 320 (1965).
80. Westen & Westin, supra note 68, at 524. Cf. Tigar, The Supreme Court, 1969 Term-

Foreword- Waiver of Constitutional Rghts: Disquiet in the Citadel, 84 HARV. L. REv. 1, 20 (1970)
("Judges who would not hesitate to condemn a furniture dealer who preyed on the ignorance of
his customers and exploited a superior bargaining position will routinely approve the plea bargain
that results from negotiations between the state and an uninformed, powerless defendant.") (This
observation was made prior to Santobello.)

81. See Cooper v. United States, 594 F.2d at 16-17 (constitutional right to fairness in plea
bargaining held to be wider in scope than that defined by contract law).
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defendant. Moreover, the. court's reasons for denying specific perform-
ance presumed the defendant's guilt. The court's holding bypassed
consideration of the individual circumstances of the case, drastically
restricted the flexibility of remedy required by Santobello, and could
have the ultimate effect of lowering public perceptions of the judiciary's
fairness.

The state legislature could provide" a solution to the problem
presented in Calloway by enacting a statute codifying the trial judge's
role in plea bargaining. A legislative determination that the judge may
take no part in fashioning the bargain and may make no personal com-
mitments to the defendant would put all parties on notice that the
judge's role in the bargaining process is limited to that described in
section 1192.5 of the California Penal Code. Such a statute would re-
move all possible misunderstandings surrounding a judge's statements
regarding sentencing, yet would preserve his sentencing discretion.
Moreover, the statute would codify current case law which expressly
separates the roles of trial judge and prosecutor in the plea bargaining
process.

Alternatively, the legislature or the courts could limit Calloway by
making clear that when a judge breaches his own plea bargain agree-
ment, special circumstances will exist, and the defendant will be given
the option of specific performance or withdrawal of his plea. This
would remove the inequities of the Calloway decision. It would also
put judges on notice that their plea bargains must be carefully consid-
ered as they will be held strictly accountable to the terms of those bar-
gains. Adoption of this solution, or of the solution which removes
judges from plea bargain negotiations, would help ensure that plea bar-
gains are fair and fit the circumstances of each individual case.

Paul A.S. Spiegel*
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