Quality Control for Indigent Defense
Contracts

Meredith Anne Nelsonf

This Comment examines the difficulties created by implementing low-
bid contract systems for indigent defense. The Author concludes that low-
bid systems as currently implemented promote underbidding which, in
turn, creates unreasonable caseloads, fails to reduce costs, and may deprive
indigent defendants of meaningful representation. Accordingly, she pro-
poses statutory requirements for awarding indigent defense contracts and
maximum caseloads requirements for each contract attorney. She advo-
cates that in the absence of a clear judicial standard for what constitutes
meaningful representation, legislatures should require the contract systems
to be based upon factors other than mere bid costs. The proposed statute
requires an inqguiry into other factors, such as counsel’s experience and
resources, in awarding indigent defense contracts.

INTRODUCTION

The administration of a modern indigent defense program requires a
balanced concern for competent representation and affordability. Budg-
etary constraints have prompted the emergence of a low-bid contract sys-
tem to provide counsel for indigents. Although the low-bid contract
system is widely believed to be less expensive than other indigent defense
systems, in reality, this may not be true. In fact, its implementation may
cost more in the long term and may diminish the quality of representa-
tion afforded to indigent defendants.

In the low-bid contract system, the county government receives bids
from private law firms to handle all or a portion of the county’s indigent
criminal cases. Often firms bid on only one area of indigent defense. For
example, one firm may bid on the contract for felony assaults while
another firm bids on tlie contract for misdemeanor arraignments. The
county awards the contract to the firm or firms that submit the lowest
bid, without taking into account tlie relative qualifications, competency,
or resources of the bidding firms.!

t B.A. 1983, Louisiana State University; third year student, Boalt Hall School of Law,
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1. See eg, State v. Smith, 140 Ariz. 355, 360, 681 P.2d 1374, 1379 (1984). Some
jurisdictions employ a modified version of the low-bid contract system. These jurisdictions award
the contract to a nonprofit defender association, which in turn, hires its own attorneys. Presumably,
in these systems the bid price is still relevant, but the county may also rely on the nonprofit
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The first Part of this Comment introduces the difficulties inherent in
the contract system for indigent defense. Section A examines two empir-
ical studies that compare contract systems with both public and private
forms of indigent defense.? These studies conclude that although con-
tract defense attorneys spend less time and resources per case than more
traditional indigent defense attorneys, the low-bid contract system may
not be cost-effective,® despite its reputation to the contrary.

A “cost-effective” systein, as used in this Comment, provides mean-
ingful representation to indigents at the minimum cost necessary to
achieve this level of representation. Other factors, such as counsel’s
experience and resources, should be considered along with cost to deter-
mine the cost-effectiveness of a particular system. Section A demon-
strates that the low-bid contract system is not always cost-effective,
because it may provide lower quality representation to the individual
indigent and cost more in the long run than other systems.

Section B examines the constitutionality of contract systems for
indigent defense. This Section analyzes an Arizona Supreme Court case
that found that the representation provided by a low-bid contract system
presumptively violated an mdigent’s constitutional rights. The Section
then places this case m context with the Supreme Court’s decisions con-
cerning the sixth amendment’s guarantee of effective assistance of coun-
sel. Finally, Section B looks at other judicial responses to the contract
system and suggests possible legal arguments for indigents challenging
effective representation under a contract system. This Section concludes
that absent a judicial presumption of prejudice based on the system’s
deficiencies, a constitutional challenge to the contract system may only
succeed if a defendant can show that her counsel’s specific errors actually
prejudiced the result of the case.

Part II of this Comment proposes a legislative response to the

organization to solicit supplemental funds for indigent representation. See, e.g, Repard, Another
Experiment in San Diego, CAL. LAw., March 1988, at 26; see also In Re Articles of Inc. of
Defenders Ass’n of Philadelphia, 453 Pa. 353, 360-66, 307 A.2d 906, 910-12 (determining that a
nonprofit defenders association was sufficiently independent from city government to avoid any
conflict of interest), cert. denied, 414 U.S. 1079 (1973). Although these modified versions may gain
access to more indigent defense funds, other problems of ineffective representation addressed in this
Comnment may similarly apply to these systems.

2. There are several varieties of indigent defense systems. For example, many larger
jurisdictions maintain a fully staffed public defender office. In others, the local government uses an
assigned counse! system, where the court appoints counsel usually from a rotation list comprised of
names of local bar members. See N. LEFSTEIN, CRIMINAL DEFENSE SERVICES FOR THE POOR:
METHODS AND PROGRAMS FOR PROVIDING LEGAL REPRESENTATION AND THE NEED FOR
ADEQUATE FINANCING 7-8 (1982); see also Houlden & Balkin, Quality and Cost Comparisons of
Private Bar Indigent Defense Systems: Contract vs. Ordered Assigned Counsel, 76 J. CRIM. L. &
CRIMINOLOGY 176, 177-80 (1985) (presenting model for ranking assigned counsel systems).

3. See e.g, Houlden and Balkin, supra note 2, at 197-200; see also N. LEFSTEIN, supra note 2,
at 50-54 (describing the problems of the contract system used in Clark County, Washington).
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problems presented by existing contract systems. It advocates imposing
maximum caseload provisions for contract attorneys and replacing the
low-bid system with one that awards indigent defense contracts based
upon considerations of effectiveness as well as cost. These would include
counsel’s competence, experience, and resources.

This Comment concludes that alternative systems for providing
indigent defense should be encouraged. Innovative systems, however,
must be reformed once they display signs of mhibiting meaningful assist-
ance of counsel, either in specific instances or systemically. The contract
system, if implemented correctly, may in fact provide better representa-
tion for the scarce resources available for indigent defense. The propos-
als in this Comment address the causes of these systemic defects so the
alternative systems can better approach the ideal of meaningful represen-
tation at a reasonable cost.

I
THE CONTRACT SYSTEM FOR INDIGENT DEFENSE: AN
EMPIRICAL AND CONSTITUTIONAL ANALYSIS

This Part discusses the attributes and the constitutionality of low-
bid contract systems. Section A examines two comparative studies, while
Section B focuses on the sixth amendment gnarantee of effective assis-
tance of counsel.

A. Low-bid Contract Systems: An Empirical Evaluation

Contracting out indigent defense work to local attorneys and law
firms is not a novel idea. For many years, county governments have
farmed out indigent criminal cases to lawyers on a contract basis.* These
systems have been operated both m smaller communities and larger
municipalities,® either as their sole nieans of providing representation to
indigents® or to supplement an inadequate public defender or assigned
counsel program.’

It is likely that indigent defense administrators switch to contract
systems because, among other things, they hope to avoid the fixed costs

4. See, e.g., Smith, 140 Ariz. at 360, 681 P.2d at 1379 (county contract system m effect for
past fourteen years); Defenders Ass'n of Philadelphia, 453 Pa. at 357, 307 A.2d at 909 (city
contracted with nonprofit defenders organization in 1969 for counsel and for other services to
indigents in various areas of representation).

5. See, e.g, Defenders Ass’n of Philadelphia, 453 Pa. 353, 307 A.2d 906 (Philadelphia);
Repard, supra note 1 (San Diego); sources cited infra note 6.

6, See, e.g., Smith, 140 Ariz. 355, 681 P.2d 1374 (Mohave County, Arizona); N. LEFSTEIN,
supra note 2, at F-14 (Ada County, Idaho).

7. See eg, N. LEFSTEIN, supra note 2, at F-4 (Maricopa County, Arizona); id. at F-21
(southeastern Kentucky); Turner, Tuscon PD Office Clones Itself, Nat'1 L.J., Apr. 11, 1988, at 3, col.
1 (Tuscon public defender creates supplemental contract system).



1150 CALIFORNIA LAW REVIEW [Vol. 76:1147

associated with maintaining a public defender system. Contract attor-
neys are expected to absorb some of these costs while providing the same
level of representation. Administrators therefore assume that these sys-
tems will save money. So far, these assumptions have proved to be incor-
rect,® primarily because contract attorneys submit unrealistically low
bids.®

Underbidding for indigent defense contracts produces a debilitating
chain of events. Because their original bids were unrealistically low, con-
tract attorneys often are not financially able to represent all indigents
under the contract. This problem is exacerbated when, for example, a
contract attorney agrees to represent all indigents in the region at a par-
ticular stage in the proceedings. If the number of cases exceeds the pre-
dicted caseload, the attorneys are often expected to absorb the excess
cases. Under the terms of many of the contracts, contract attorneys rep-
resented these excess cases at the same cost per case.'® This practice
tends to cause firms who lack sufficient attorneys or staff to cut back on
their services to all clients while collecting the same average revenues.!!
Thus, contract attorneys must either appeal to county administrators for
more funds, requiring the adinimistrators to exceed their indigent defense
budgets to supply the necessary resources and thereby defeating the pur-
pose of a bid system,'? or must spend less time representing their indigent
clients.!?

There is also some evidence of a systemic conflict of interest. Specif-
ically, contract attorneys may bid for indigent defense work to pay for
their overhead expenses and thus deliberately cut back on services in
order to maintain profits.'* The system encourages this behavior, since

8. See, e.g, N. LEFSTEIN, supra note 2, at 50 (contract system in Clark County, Washington
experienced cost increases).

9. See infra text accompanying notes 47 (discussing the study’s caveat that the contract
system’s cost-efficiency may decrease if contract attorneys submit unrealistically low bids) and 142-
143 (discussing the deleterious effects of unrealistically low bids on the contract system).

10. Mayer, Low Bid, Low Service, AM. LAW.,, Apr. 1984, at 33, 34.

11. Id at 35 (firm that received contract to represent 2400 misdemeanor cases actually
represented 4200, causing each contract attorney within the firm to represent more cases); id. at 106-
07 (describing harried schedule of contract attorneys).

12. See, e.g., N. LEFSTEIN, supra note 2, at 50-51.

13. See generally Houlden & Balkin, supra note 2.

14. See, e.g., N. LEFSTEIN, supra note 2, at F-14 (in the contract system implemented in Ada
County, Idaho, there was “a general feeling expressed by members of the Ada County bar that law
firms regard an indigent defense contract with the county as a means to meet overhead while the firm
establishes a strong private practice”); id. at 51 (describing how an indigent defense contract in
essence paid a contract attorney $18,000 in salary, and furnished him with an office and a secretary,
thereby providing him with $25,000 in either profit or indirect expenses); Mayer, supra note 10, at 34
(“[T]he motivation [for bidding on an indigent defense contract with San Diego County] was
primarily one of making sure that the firm has enough business to keep going.” (quoting William
Milloy, senior partner of the firm awarded San Diego’s misdemeanor arraignment contraet)).
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attorneys are paid by the case, not by the hour.!® Thus, the systems often
cost more money, and force contract attorneys to labor under financial
disincentives, or conflicts of interest, to represent indigents adequately
under the contract.

Two empirical studies compared the quality of representation in
contract systems to that in the more traditional public defender or pri-
vate-assigned counsel systems.!®¢ Both studies indicate that, in practice,
the contract systein may provide less effective representation and fewer
legal services. The studies also suggest that ultimately contract systems
may cost more because of underbidding.

The first study, conducted by Norman Lefstein for the American
Bar Association Committee on Legal Aid and Indigent Defendants,!’
compared the quality of representation provided by contract systemns in
several counties, including Clark County, Washington, to that provided
by these counties’ previous public defender systems. Although Clark
County replaced its public defender program with the contract system in
order to conserve funds,'® indigent defense costs rose, primarily from an
unexpected number of felony cases.!®

Clark County budgeted $416,796 for indigent defense to be divided
up as follows:?°

1) contracts for felony cases in Superior Court: $223,000

2) contracts for juvenile defense in Superior Court: $52,800

3) contracts for misdemeanor defense in District Court: $38,950

4) “‘professional services:” $102,046.
The “professional services” funds were paid to noncontract attorneys
who represented excess felony cases and conflict of interest cases, and for
expert witnesses.?! The county exceeded its budget by over, $100,000,
largely due to these payments to assigned, noncontract counsel.>

In Lefstein’s opinion, however, the rise in cost did not increase the
quality of representation. Instead, he noted a significant decline in the
quality of representation in misdemeanor cases.?* Lefstein cited several

15. Repard, supra note 1, at 25 (“Some contracting lawyers [in San Diego] . . . complained that
the low-bid system encouraged plea bargaining, since lawyers were paid by the case, not by the
hour.”).

16. N. LEFSTEIN, supra note 2; Houlden & Balkin, supra note 2. Unlike these studies, this
Comment does not seek to determine whether contract systems operate more or less efficiently than
public defender programs or private-assigned counsel systems. Instead, this Comment merely uses
these studies to illustrate the characteristics and limitations of contract systems.

17. N. LEFSTEIN, supra note 2.

18. Id. at 50.

19. Hd

20. See id. at 50.

21, Id

22, Id

23. Id. at 53. Lefstein’s study compared the actions of the public defender agency and the
contract system within the same time period. See /d. at 52.
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disparities in the level of representation provided by the contract system
as compared to the former public defender office in Clark County. First,
for example, the previous public defender agency requested more jury
trials and de novo appeals, filed more motions to suppress, and took
more cases to trial than contract counsel.?* Second, the public defender
refused to permit its clients to plead guilty at the first court appearance,
while clients of contract attorneys frequently pled guilty at the first pro-
ceeding, often only a few minutes after meeting with their attorney for
the first time.2®> Third, although the public defender had access to its
own staff investigator, its office requested funds for expert witnesses on
several occasions.?® Contract attorneys filed no such requests.?’ Finally,
the district court received several complaints from defendants repre-
sented by contract counsel that they could not get in touch with their
attorney or had not yet met with counsel, but received none regarding
the public defender.?® Lefstem’s study found similar problems, including
case overload, in the representation of juveniles in Clark County.?®

Although i felony cases, attorneys in Clark County were not over-
worked,*° they had different perceptions of how much they were com-
pensated per case. One of the attorneys estimated that his compensation
per hour on contract cases was $20 to $30, but Lefstein noted that this
attorney did not perceive lower compensation as a disincentive because
the firm’s lawyers were “quite interested in criminal defense practice.”>!
Another attorney estimated that he earned “a solid $50 an hour.”*? In
Lefstein’s opinion, the second attorney’s higher valuation of his hourly
rate suggested that “the amount of time spent on indigent defense cases

24. During the first five months of 1979, the public defender requested 30 jury trials and took
11 cases to trial, filed seven appeals, and the evidence also suggests, filed several motions to suppress.
During the first five months of 1980, contract attorneys requested 11 jury trials, tried two cases, and
filed no de novo appeals or motions to suppress. Id. at 52.

Although Lefstein does not state how many cases the public defender handled during this time,
he states that during the first three months of 1980, contract attorneys represented at least 273
misdemeanor cases, id. at 51, and estimates that contract attorneys handled a total of 900
misdemeanors in 1980. Id. at 50 n.109.

25. Id. at 52. The public defender reasoned that their attorneys first had to learn more about
the case before they could intelligently advise the defendant on a plea.

26. Id

27. Id

28. Id

29. Id. at 53. The deficiencies of Clark County’s juvenile system will not be examined here
since juvenile defense raises many issues outside the focus of this Comment.

30. Rather, the problem in Clark County appeared to be that it did not contract for enough
felony attorneys, perhaps due to inaccurate felony caseload projections. Lefstein interviewed four
felony contract attorneys, none of whom contracted to represent more than 75 felony cases per year.
None reported that his pending caseload ever exceeded 15 to 20 cases. Jd. at 53,

31. Id at 54.

32. Id
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was considerably less than the first lawyer.””>® This assessment is rein-
forced by the second attorney’s statement that it would not be economi-
cally feasible for his firm to continue indigent defense work if the hourly
rate dropped below $40 an hour, and his opiion that when compensa-
tion is reduced, there are “a lot of little things you let shde, such as visit-
ing clients and returning phone calls.”34

The more recent study by Pauline Houlden and Steven Balkin com-
pared the quality of representation in a contract jurisdiction to that of an
ordered assigned counsel system.>> The ordered assigned counsel system
examined in the study used two separate lists of attorneys, one for felony
representation and one for misdemeanor representation, and appointed
private bar members from each list in rotation.3® An administrator and a
clerk, both under contract to the county to recommend counsel to the
judges and to provide attorney services at line-ups, probation violation
proceedings, and extradition cases, maintained the hsts.3” The adminis-
trator also filed monthly reports to a “monitoring committee,” consisting
of one lower court judge, one appellate judge, two court administrators,
and one county commissioner.>®

The contract system examined i the study involved two law firms
under contract with the county at different times to represent all indigent
defendants.>® The county did not solicit bids; in both cases, an attorney
with the contract firm approached the county with the bid.** The first
firm, consistimg of three attorneys, represented idigents from 1971
through 1979. In 1979, the county changed to a different firm that had
submitted a substantially lower bid.*!

Within the sample firm, one attorney administered the contract by
keeping track of files and accounting for the time spent by each attorney
on contract cases.*” Five of the firm’s younger, less experienced attor-
neys spent a substantial percentage of their time on contract cases, while

33, Id

4. Id

35. Houlden & Balkin, supra note 2. The study compared two jurisdictions of similar size and
demographics. In 1980, the jurisdiction using the ordered assigned counsel system had a population
of 228,059, and the contract jurisdiction had a population of 171,276. Other factors determining the
degree of similarity included the percentage of Blacks, the percentage of labor force in
manufacturing, the percentage growth in population, the per-capita income, the percentage of the
population above poverty level, the crime rate, the percentage of county funds spent on indigent
defense, and the number of cases filed. Id. at 183 n.34.

36. In the event a case required special skills, the administrator skipped over names on the list
until she found an experienced attorney. Id. at 183.

37. Id

38. Id. at 183 & n.36.

39. Id. at 184.

40. Id.

41, Id. The second firm offered to handle all cases in 1980 for $45,000 less than the first firm.

42. Id at 185.



1154 CALIFORNIA LAW REVIEW [Vol. 76:1147

three more experienced attorneys spent only ten to fifteen percent of their
time on contract work.*

This study found that the major difference in the level of perform-
ance between contract counsel and the ordered assigned counsel system
involved the time and money spent on each case. In general, the study
found that the contract system costs less per nontrial case** because con-
tract attorneys spend fewer hours on each case*® and make fewer appear-
ances.*® The researchers also noted that contract attorneys spend less
time on their cases to conform to their own expectations of what their
hourly rate should be.¥’

While conceding that the contract systein’s streainlined representa-
tion costs less, the study contained two caveats. The first caveat ques-
tions the validity of the finding that the contract systen is less expensive;
the second warns that the quality of representation in a low-bid contract
system may not satisfy constitutional standards.

First, the study noted that

a firm will greatly underbid to obtain a contract to encourage the initia-
tion of this type of system and to end the public defender or ordered
assigned counsel system that has been in use. After a period of time, the
bidding process results in bids that cost the county more than its previous
system of representation. Therefore, one should look at costs over time
to judge which system costs less.*®
The study also cautioned that indigent clients “deserve adequate attorney
services such as attorney time spent on a case, client interviews and case

43. Id. Three of these five younger attorneys were paid on a straight salary basis, while the
other two were paid on a percentage basis according to how much money they earned for the firm.
In computing this amount, the attorney received credit at his or her established hourly rate for time
spent on contract cases. Id.

44. The ordered assigned counsel jurisdiction spent 2.5% of its county funds on indigent
defense, while the contract system spent only 1.1% of its county funds on indigent defense. Id. at
183 n.34. The contract jurisdiction reported 7,025 cases filed compared to 4,974 cases filed in the
ordered assigned counsel system. Id,

The contract system in nontrial felony cases spent $91 per case while the ordered assigned
counsel system spent $292 per case. Id. at 198.

45. Id. at 196.

46. Id

47. Id. at 181-82, 198. One indication that contract counsel spends less time on cases is tlie
difference between contract counsel’s and ordered assigned counsel’s average number of days to
sentencing in felony cases. For contract counsel in assault cases, the average time until sentencing
was 42.1 days, while in the ordered assigned counsel system, the figure reached 160 days. Id. at 196.
For drug cases, defendants reached sentencing in an average of 20.7 days in the contract jurisdiction,
but in the assigned counsel system, defendants reached sentencing within 117.9 days. Id. For all
nontrial felonies, contract counsel on average spent 2.80 hours on each case while ordered assigned
counsel spent 7.18 hours. Id. at 198-99. In terms of court appearances, on average, contract counsel
made 1.6 court appearances in felony assault cases, while ordered assigned counsel made 2.4
appearances. Id. at 196, For felony drug cases, contract counsel appeared an average of 2.0 times
while ordered assigned counse! appeared 2.3 times. Id.

48. Id. at 199 n.52.
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investigation. . . . Within this conceptual framework, the contract system
may not be more cost-effective. [It] may be providing services at a lower
cost, but it may be offering lower quality services.””*°

The two studies reveal differences in the level and extent of represen-
tation in the low-bid contract system as compared to the more traditional
public defender and assigned counsel systeins. As Lefstem pointed out,
contract systemns are usually implemented to cut down on costs.>® As
these studies concluded, however, the contract systein does not always
prove to be less expensive. Both studies acknowledged that contract
attorneys often submit unrealistically low bids that cannot meet the cost
of representing the contract limit.>* In these cases, the county still must
provide counsel for the cases that contract attorneys could not represent.
Thus the systems frequently do not reduce costs, particularly if the
county must hire new attorneys at a rate higher than the contract rate.

Cost alone, however, is not the sole criterion for providing effective
assistance of counsel. Counties must provide meaningful representation
to indigents, appropriate to the particular offense and circumstances
involved in the case. The Lefstein study concluded that even where the
county paid contract attorneys a higher rate to handle excess cases, the
extra money spent did not increase the quality of representation. In fact,
the study noted that the overall level of representation declined.? Both
the Lefstein study and the Houlden & Balkin study noted a disparity in
the perceived hourly rate of different contract attorneys, finding that
some attorneys spend less time and money on cases to conform to their
own idea of what their hourly rate should be.>* Moreover, the Houlden
& Balkin study flatly stated that contract attorneys spend less time and
money on each case than ordered assigned counsel.>*

The deficiencies in low-bid contract systeins highlighted in these
studies have had real consequences in the courts. The facts of the follow-
ing case, State v. Smith,> are a striking illustration of the conclusions
drawn by the studies concerning the quality of representation in a low-
bid contract system.

B. Judicial Response to Systemic Inefficiencies

The primary vehicle for postconviction review of low-bid contract
systems by indigent defendants is the claim that demonstrated systemic

49. Id. at 200.

50. N. LEFSTEIN, supra note 2, at 50.

51. See id. at 50 (Clark County’s indigent defense budget exceeded contract bid amounts);
Houlden & Balkin, supra note 2, at 199 n.52.

52. See, e.g., N. LEFSTEIN, supra note 2, at 51-52.

53. See id. at 54; Houlden & Balkin, supra note 2, at 181-82, 198.

54. Houlden & Balkin, supra note 2, at 198-99.

55. 140 Ariz. 355, 681 P.2d 1374 (1984).
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deficiencies violate the defendant’s sixth amendment right to effective
assistance of counsel. This Section first exainines the opinion of the Ari-
zona Supreine Court i State v. Smith, which found that one county’s
procedure for awarding indigent defense contracts was so inadequate
that it created an inference that each indigent defendant represented
under the system received ineffective assistance of counsel.>® The Section
then places Smith in context by surveying the U.S. Supreme Court’s
recent pronouncements on the sixth amendment right to effective assist-
ance of counsel. Finally, this Section concludes with a discussion of sev-
eral potential judicial responses to an indigent defendant’s charge of
ineffective assistance in a low-bid contract systein.

1. State v. Smith: The Low-bid Contract System and Effective
Assistance of Counsel

Mohave County, Arizona operated a low-bid contract system to
handle all of its indigent defense representation.’” Each May, the presid-
ing judge invited all attorneys within the county to submit sealed bids for
a share of the indigent defense work.*® The county set no linitations on
caseload or hours, did not evaluate a prospective attorney’s ability or
experience, and did not distinguish between the types of cases each con-
tract attorney was expected to handle.>®

Although the bid letter stated that contract attorneys could receive
additional compensation for unusually complex or titne-consuming cases,
it added that in the past fourteen years, there had never been a case that
warranted extra funds.®® In addition, bidders had to provide their own
office space, equipment, clerical staff, and investigators.®!

Once bids were submitted, the presiding judge prepared a cover let-
ter summarizing the bid amount and the percentage of the contract work
each attorney offered to accept and transferred the bids and letters to the
county.®? The judge made no recommendation to the county, and did
not provide any information on the prospective attorneys’ experience or
ability to handle the contract cases.®

The county was then free to award the contract to any bidder it
desired. In all cases except one, however, the county awarded the con-
tract to the lowest bidders.%* Once awarded the contract, each attorney

56. Id. at 362, 681 P.2d at 1381.

57. Id. at 360, 681 P.2d at 1379.

58. Id

59. Id

60. Id

61. Id

62. Id

63. Id

64. Id. The only low bid ever rejected was submitted by an attorney who had once been held
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was expected to handle the percentage of the caseload stipulated in the
contract, regardless of the actual number of cases.®®

In 1981, Joe Smith was convicted of burglary, aggravated assault,
and sexual assault, and was sentenced to thirty-six years in prison.’®¢ On
appeal, Smith argued that Mohave County’s low-bid contract system
denied him effective assistance of counsel,®’ alleging that his contract
attorney spent only two to three hours interviewing him and six to eight
hours outside work on the case, due to an excessive caseload.%®

In State v. Smith,®® the Arizona Supreme Court ordered the record
expanded, and invited amicus curiae to comment on the constitutionality
of Mohave County’s contract systemn.”® The court first addressed the
propriety of Mohave County’s use of the low-bid systemn to provide
defense services to the indigent.”! The court found that the systemn as
implemented violated the federal constitutional rights to due process and
assistance of counsel.”? Two factors influenced the court’s conclusion.
First, attorneys, by handling excessive caseloads, could not consistently
provide quality representation to their indigent clients. Although somne
defendants received adequate representation, others did not.”?

Second, as imnplemented, Mohave County’s system violated ABA
standards of crimmal justice and NLADA guidelines on awarding indi-
gent defense contracts. For example, Mohave County failed to consider
the timne each attorney inust spend per case under her share of the indi-
gent defense contract,” and did not provide support costs for investiga-

in contempt for failing to file a brief in an appeal, and had been the subject of repeated complaints.
Id

65. Id.

66. Id. at 357, 681 P.2d at 1376.

67. Id. at 359, 681 P.2d at 1378.

68. Id. at 359-60, 681 P.2d at 1378-79. Smith’s attorney handled all indigent cases in the City
of Kingman on a part-time basis, while maintaining a private civil practice. Id. at 361, 681 P.2d at
1380.

69. 140 Ariz. 355, 681 P.2d 1374 (1984).

70. Id. at 357, 681 P.2d at 1378-79.

71. Id. at 360, 681 P.2d at 1379.

72. The court did not find, however, that Mohave County’s contract system violated the
federal equal protection clause. Although the court noted that in comparison to defender programs
in other Arizona counties, the contract system “is the least desirable and can result in inadequate
representation,” it nevertheless held that equal protection does not require territorial uniformity. Jd.
at 364, 681 P.2d at 1383 (citing Griffin v. School Bd., 377 U.S. 218, 230 (1964); see McGowan v.
Maryland, 366 U.S. 420, 427 (1961); State v. Bryant, 324 So. 2d 389, 393 (La. 1975)).

73. Smith, 140 Ariz. at 362, 681 P.2d at 1381.

74, Id. at 360-61, 681 P.2d at 1379-80. Both the ABA standards for criminal justice and the
NLADA guidelines cited by the court provide that fees should be determined by the time and effort
required in a case, complexity of issues, requisite skill, likelihood that other employment would be
precluded, customary fees in the area for similar services, and defendant’s ability to pay the fee. Id.
at 360-61, 681 P.2d at 1379-8; see STANDARDS FOR CRIM. JUST. Standard 4-3.3 (2d ed. Supp. 1986);
GUIDELINES FOR NEGOTIATING AND AWARDING INDIGENT DEFENSE CONTRACTS Guideline III-
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tors, paralegals, and law clerks.” The county also failed to consider the
competency of attorneys and the overall complexity of each case.”® The
court concluded that Mohave County’s system “militates against ade-
quate assistance of counsel for indigent defendants.”””

These circumstances, the court found, created a presumption that
the system adversely affected the adequacy of representation in Mohave
County.” Although the court concluded that the record in this case ade-
quately rebutted the presumption,” it neglected to explain how the rec-
ord demonstrated that Smith in fact received effective assistance. One
commentator has suggested that the court simply wanted to put legisla-
tors and judges on notice concerning the deficiencies of low-bid contract
systems, and to warn defense attorneys that their participation in the

9(b) (National Legal Aid and Defender Association Tent. Draft 1982) [hereinafter NLADA
GUIDELINES].

The Arizona Supreme Court also cited with approval NLADA Guidelines establishing a
maximum caseload for contract attorneys that would allow for sufficient time to provide effective
representation to each client. Smith, 140 Ariz. at 361, 681 P.2d at 1380; NLADA GUIDELINES,
supra, Guideline III-6 (caseloads should be apportioned with regard to whether an attorney is
employed full-time, and to the mix of cases she is handling). The court noted that the defendant’s
attorney had handled a caseload far in excess of the maximum recommended by the NLADA.
Smith, 140 Ariz. at 361, 681 P.2d at 1380-81; see also infra note 149 and text accompanying notes
142-49 (proposing the use of maximum caseload provisions in awarding indigent defense contracts).

The Arizona Supreme Court cautioned that handling excessive caseloads can result in both
reversal on sixth amendment grounds and disciplinary action for violations of the Code of
Professional Responsibility. Smith, 140 Ariz. at 363, 681 P.2d at 1382 (citing MODEL CODE OF
PROFESSIONAL RESPONSIBILITY DR 5-101 (Refusing Employment When Interests of the Lawyer
May Impair His Independent Professional Judgment); 6-101 (Failing to Act Competently); 7-101
(Representing a Client Zealously); and 5-105 (Refusing to Accept or Continue Employment if the
Interests of Another Client May Impair the Independent Professional Judgment of the Lawyer)
(1980)); see also STANDARDS FOR CRIM. JUST. Standards 4-1.2(d) (2d ed. Supp. 1986) (an attorney
should not accept more cases if doing so will limit her ability to provide each client with effective
representation); 5-4.3 (neither defender organizations nor assigned counsel should accept workloads
of such excessive size that quality representation suffers; the organizations or assigned counsel must
take steps to reduce excessive caseloads).

75. Smith, 140 Ariz. at 362, 681 P.2d at 1381; see also STANDARDS FOR CRIM. JUST. Standard
4-4.1 (2d ed. Supp. 1986) (a lawyer has a duty to investigate; failure to make adequate pretrial
investigation and preparation may be grounds for finding ineffective assistance of counsel).

76. Smith, 140 Ariz. at 362, 681 P.2d at 1381; see NLADA GUIDELINES, stpra note 74,
Guideline ITI-9(b).

77. Smith, 140 Ariz. at 362, 681 P.2d at 1381.

78. Id. at 362, 681 P.2d at 1381 (“‘so long as the County of Mohave fails to take into account
the items listed above, there will be an inference that the adequacy of representation is adversely
affected by the system”).

The Arizona Supreme Court uses the term “inference” as if it were synonymous with
“presumption,” although the former should have a lesser evidentiary effect. Rather than lowering
the defendant’s burden of proof, however, the Arizona Supreme Court’s “inference” shifts the
burden of proof to the prosecution. Id. at 364-65, 681 P.2d at 1383-84. Thus, the court’s
“inference” of ineffectiveness is, in effect, a presumption.

79. Id. at 364, 681 P.2d at 1383. The court granted defendant a new trial, however, because
the trial court erroneously excluded testimony of a crucial alibi witness. Id. at 359, 681 P.2d at 1378.
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system could place them in violation of their ethical duties.®°

Smith was decided in 1984, the same year that the U. S. Supreme
Court issued its two leading cases on effective assistance of counsel. In
order to determine the vitality of Smith i light of these cases, the next
subsection discusses the Supreme Court’s jurisprudence concermng effec-
tive assistance of counsel.

2. Sixth Amendment Guarantee of Effective Assistance of Counsel

The sixth amendment to the Constitution guarantees each criminal
defendant the right to counsel.3! Although the ancillary right to effective
counsel®® was originally based in the due process clause,®® the U.S.
Supreme Court held in 1942 that the right stemmed directly from the
sixth amendment.®* The right to effective assistance of counsel is held
equally by those criminal defendants who retain private counsel and by
indigents for whom the court appoints counsel.3> Although the Supreme
Court readily found a right to effective assistance of counsel, it has had
difficulty articulating meaningful standards to evaluate this right. In its
most recent pronouncements on the right to effective counsel, the Court
in United States v. Cronic®® and Strickland v. Washington® set forth two
requirements for successfully asserting ineffective assistance of counsel.
First, defendants must show that counsel’s advice fell below an objective
level of reasonable competence demanded of attorneys®® and then must
demonstrate that counsel’s performance actually prejudiced the
defendant.®®

80. Mounts, The Right to Counsel and the Indigent Defense System, 14 N.Y.U. Rev. L. & Soc.
CHANGE 221, 226-27 & nn.25-26 (1986).

81. Gideon v. Wainwright, 372 U.S. 335, 344 (1963). The U.S. Supreme Court further
extended the right to appointed counsel to any indigent charged with a crime that could result in his
imprisonment in Argersinger v. Hamlin, 407 U.S. 25, 37 (1972).

82. In general, the right to effective counsel extends to all proceedings where the defendant has
a right to have counsel appointed under any constitutional provision. W. LAFAVE & J. ISRAEL,
CRIMINAL PROCEDURE, § 11.7(a), at 506 (1985); see Wainwright v. Torna, 455 U.S. 586, 587-88
(1982) (no right to effective counsel at second level of appeal since there is no right to appointed
counsel at this stage); Anders v. California, 386 U.S. 738, 744 (1967) (where indigent defendant hasa _
constitutional right to appointed counsel on appeal, attorney must support client’s appeal to the best
of her ability).

83. See Powell v. Alabama, 287 U.S. 45, 71 (1932) (trial court’s failure to appoit counsel for
defendants in hostile environment denied them due process of law).

84. Glasser v. United States, 315 U.S. 60, 76 (1942).

85. Cuyler v. Sullivan, 446 U.S. 335, 344-45 (1980) (“A proper respect for the Sixth
Amendment disarms petitioner’s contention that defendants who retain their own lawyers are
entitled to less protection than defendants for whom the State appoints counsel. . . . [W]e see no basis
for drawing a distinction between retained and appointed counsel.”).

86. 466 U.S. 648 (1984).

87. 466 U.S. 668 (1984). The two cases were decided on the same day.

88. Strickland, 466 U.S. at 687-88.

89. Id. at 687; Cronic, 466 U.S. at 658.
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Although the Court will not presume an active conflict, it will pre-
sume prejudice from such conflicts when there has been a “breakdown in
the adversarial process.”® Following this theory, courts have presumed
prejudice against a defendant where she is denied representation alto-
gether,®! or at least during a substantial portion of the proceedings;*?
where counsel entirely fails to challenge the prosecution’s case;*® where
counsel is appointed under such circumstances that even fully competent
counsel could not provide effective assistance;’* and where counsel
actively represents conflicting mterests.®> In these cases, the burden
shifts to the prosecution to prove that defendant, in fact, received effec-
tive assistance of counsel.

If a defendant fails to demonstrate a breakdown in the adversary
process, she must show not only that counsel made “specific errors,”®s
but also a “reasonable probability that, but for [these] errors, the result of
the proceeding would have been different.”®” That is, a defendant must
show actual prejudice to her case.

The standard for reasonably competent counsel is similarly strict.
In Strickland v. Washington,®® the defendant sought habeas corpus relief
from the death penalty, arguing that his appointed counsel’s failure to
request a psychiatric report, investigate the case, present character wit-
nesses, and request a presentence report denied him effective assistance of

90. Cronic, 466 U.S. at 662.

91. Id. at 659.

92. Id.;see Javor v. United States, 724 F.2d 831, 834 (9th Cir. 1984) (prejudice is inherent and
defendant is denied legal assistance where counsel slept during a substantial portion of the trial)

93. Cronic, 466 U.S. at 659.

94. Id. at 659-60 (discussing Powell v. Alabama, 287 U.S. 45 (1932) (black defendants charged
with rape of white woman denied effective assistance of counsel)).

95. Cronic, 466 U.S. at 661 n.28; see, e.g., Holloway v. Arkansas, 435 U.S. 475, 489-90 (1978)
(prejudice is presumed in cases of conflict of interest because the impact of conflict on the attorney’s
representation may be difficult to determine); Glasser v. United States, 315 U.S. 60, 75-76 (1942)
(defendant’s wish to have the undivided assistance of counsel shonld be respected); ¢/ Cuyler v.
Sullivan, 446 U.S. 335, 350 (1980) (defendant must show that the conflict of interest actually affected
the adequacy of representation before prejudice is presumed).

96. Cronic, 466 U.S. at 666. The Tenth Circuit reasoned that the effectiveness of counsel’s
assistance could be inferred from five criteria: the time afforded to counsel for preparation and
investigation; counsel’s experience; the gravity of the charge; the complexity of possible defenses; and
the accessibility of witnesses. Jd. at 665. The Supreme Court reversed, holding that use of the
“inferential approach” was error because it did not demonstrate that “‘counsel failed to function in
any meaningful sense as the government's adversary.” JId. at 666. Absent such severe
circumstances, the defendant must identify specific errors made by trial counsel. Id,

97. Strickland, 466 U.S. at 694; see also Cooper v. Fitzharris, 586 F.2d 1325, 1332-33 (9th Cir.
1978) (en banc) (defendant must show prejudice wlhere he alleges specific errors by counsel);
McQueen v. Swenson, 498 F.2d 207, 219-20 (8th Cir. 1974) (where defendant alleges failure of
counsel to exercise normal competence, defendant bears burden of proving prejudice); United States
ex rel. Green v. Rundle, 434 F.2d 1112, 1115 (3d Cir. 1970) (same).

98. 466 U.S. 668 (1984).
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counsel.®® The majority held that counsel’s conduct had not been unrea-
sonable.!® In so holding, Justice O’Connor wrote that the sixth amend-
ment “refers simply to ‘counsel,” not specifying particular requirements
of effective assistance.”!%!

Declining to equate reasonable representation with mere conform-
ance to professional norms and standards,'®® the Court concluded that
counsel’s actions could only be considered unreasonable if “in light of all
the circumstances, [counsel’s] acts or omissions were outside the wide
range of professionally competent assistance.”’®® Counsel has a duty to
conduct reasonable investigations or reasonably decide that a particular
investigation is unnecessary.!®* Finally, counsel is presumed to be rea-
sonably competent,'?® and judicial scrutiny of counsel’s acts or omissions
should be “highly deferential.”!%®

Under Cronic and Strickland, a defendant bears the heavy burden of
proving that counsel’s acts or omissions were not within the realm of
reasonable competence and that they actually prejudiced her case.
Unless the surrounding circuinstances prevent the adversarial systein
from functioning properly, this burden is especially difficult to meet since
counsel’s actions will be judged by “highly deferential” standards. Thus,
only the most blatant demonstration of mcompetence by counsel will
constitute a violation of the defendant’s sixth amendment rights and,
even then, only if the defendant shows actual prejudice.

3. Appellate Review of Contract Systems

This Section examines the potential bases for constitutional chal-
lenges to the contract system. It presents alternative means of bringing
defendants represented under low-bid contract systems within the
Court’s existing framework for ineffective assistance challenges, and sup-
ports either shifting or lessening the defendant’s burden of proof upon
evidence of systemic deficiencies. This Section concludes that despite the
viability of these approaches, the difficulties of presenting ineffective
assistance clamis against low-bid contract systems and the inadequacy of

99. Id. at 672-73.

100. Id. at 698-99.

101. Id. at 688.

102. Justice O’Connor stated that American Bar Association standards should be used merely
as guidelines to determine what is reasonable conduct. No particular set of rules should interfere
with counsel’s independence and restrict the wide latitude that counsel should have in making
tactical decisions. Jd. at 688-89.

103. Id. at 690.

104. Id. at 691.

105. Id. at 688-89; see also Michel v. Louisiana, 350 U.S. 91, 100-01 (1955); Matthews v. United
States, 518 F.2d 1245, 1246 (7th Cir. 1975).

106. Strickland, 466 U.S. at 689.
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the ineffective assistance remedy, require the formulation of an additional
legislative response to the problems of low-bid contract systems.

a. Individual Challenges under Sullivan and Cronic: Actual Conflicts
of Interest

The most difficult aspect of the Cronic-Strickland test for indigent
defendants to overcome in challenging the low-bid contract system is the
requirement of actual prejudice. In the contract system, it may be
extremely difficult for courts to ascertain whether a particular attorney’s
conduct in any given case amnounts to actual prejudice, especially where
the attorney is in compliance with the terms of the contract.

The 1nost obvious constitutional challenge to the low-bid contract
systein is that it results in a breakdown of the adversarial process. If the
alleged defect falls within one of the categories set forth in Cronic, courts
will presume actual prejudice and shift the burden to the prosecution to
show effective assistance. As implemented, the low-bid contract system
inherently undermines the adversary process by fostering conflicts of
interest. .

In Cronic, the Court stated that prejudice is presumed in the defend-
ant’s case where her attorney held an actual, not potential, conflict of
interest.!%” Although soine of the cases where courts have found actual
conflicts of interest involved case-specific pecuniary conflicts,!®® more
often the cases involved counsel’s multiple representation of codefend-
ants.'®® Courts recognize that it is difficult for counsel to represent one

107. United States v. Cronic, 466 U.S. 648, 661 n.28 (1984) (citing Cuyler v. Sullivan, 446 U.S.,
335, 350 (1980)); see supra text accompanying notes 96-106.

108. These conflicts were sometimes blatant attempts by appointed defense counsel to extort
more money from the indigent than what was already provided by the county systeni. See, e.g.,
White v. Ragen, 324 U.S. 760 (1945) (defendant proved prima facie case for habeas corpus relief
when he alleged that appointed counsel would not confer with him until the day of trial and refused
to represent defendant unless defendant paid him in advance); see also Messelt v. Ala., 595 F.2d 247,
251 (5th Cir. 1979) (granting habeas corpus relief where retained counsel asked prosecutor to charge
defendant with a more serious offense to get greater leverage in collecting his fees). Other conflicts
concerned counsel’s more remote investment interests in entities opposed to a defendant’s cause.
See, e.g., United States v. Hurt, 543 F.2d 162, 168 (D.C. Cir. 1976) (where appointed appellate
counsel was ordered to proceed with appeal despite perceived conflict arising from trial counsel’s
institution of $2 million libel suit against appellate counsel, for alleging trial counsel’s ineffectiveness,
court could not say that pecuniary conflicts of interest did not cause prejudice); Wilson v. Phend,
417 F.2d 1197, 1200 (7th Cir. 1969) (evidentiary hearing required to determine effectiveness of
retained counsel who also owned a local newspaper that gave defendant’s case extensive prejudicial
publicity before trial).

109. Although holding that joint representation of co-defendants is not a per se violation of the
sixth amendment, the Supreme Court found that where the trial court ignored counsel’s request for
separate representation, reversal was automatic. Holloway v. Arkansas, 435 U.S. 475, 482, 488
(1978); see also Glasser v. United States, 315 U.S. 60, 75 (1942) (a defendant’s wish for conflict-frec
counsel should be respected). The Court appeared to retreat somewhat from its strong position
against multiple representation in Cuyler v. Sullivan, 446 U.S. 335, 345-50 (1980), by finding that the



1988] INDIGENT DEFENSE CONTRACTS 1163

client effectively if he is representing another defendant involved in the
samne crime. One client’s exoneration may be the other’s incrimination.
Providing conflict-free counsel in these situations is even more problem-
atic because the adverse effects of the conflict are often latent. The
latency prevents counsel from withdrawing from either or both cases
conveniently, because the attorneys themselves may not recognize its
existence or may be too fully invested in the case by the time it appears to
feel comfortable removing themselves.!1°

Due to these inherent difficulties, the Supreme Court has refused “to
indulge m nice calculations as to the amount of prejudice attributable to
the conflict.”'!! The conflict itself is therefore construed as a denial of
the right to effective assistance of counsel.!’> Where defendant alleges
that an actual conflict of interest adversely affected her lawyer’s perform-
ance, courts invoke an irrebuttable presumption of prejudice.'!3

The most forceful element of the Sullivan test is the requirement of
an actual conflict where counsel actively represented conflicting interests.
The adverse effect element is of lesser importance, primarily because
once an actual conflict exists, the deleterious effect on a defendant’s case
is inferred. Therefore, in order for an indigent represented under a low-
bid system to succeed in a conflicts of interest challenge, she must present
adequate evidence of an actual conflict between the contract attorney’s
duty to the client, and her duty to fulfill the terms of the contract.

For example, in a 1984 injunctive action brought by a nonprofit
defenders organization (Defenders) agamst the City and County of San
Diego,!'* Defenders alleged that certain conflict-related deficiencies
inhered in San Diego’s system for awarding indigent defense contracts.!!®

trial court should only conduct a sua sponte inquiry where it knows or reasonably should know that
a particular conflict exists.

110. For these reasons, appellate courts place fairly stringent requirements on the trial court
and counsel to prevent conflicts of interest in multiple representation through enforcement of
Federal Rule of Criminal Procedure 44(c). The rule requires the trial court to inquire promptly
about the circumstances surrounding any multiple representation ease and to advise the defendant of
her right to effective assistance of counsel, including separate representation. Based upon this
inquiry, the trial court must appoint separate counsel unless it has good cause to believe that there is
no actual conflict. FED. R. CRiM. P. 44(c); see Wood v. Georgia, 450 U.S. 261 (1981) (trial court
had a duty to inquire about a possible conflict of interest where the record indicated an apparent
conflict between counsel’s representation of both employer and employee and where the prosecutor
raised the issue); see also Mounts, supra note 80, at 235 (discussing institutional deterrents to counsel
raising the issue of excessive caseload to the trial court).

111.  Sullivan, 446 U.S. at 349 (quoting Glasser, 315 U.S. at 76); see Holloway, 435 U.S. at 489-
91; see also Cronic, 466 U.S. at 661 n.28; Strickland, 466 U.S. at 692.

112.  Sullivan, 446 U.S. at 349.

113. Id. at 349-50 (reversal in these instances is automatic).

114. Defenders Program of San Diego, Inc. v. Melvin Nitz, No. 000964, 4 Civ. No. 31141
(Super. Ct. No. BE504826 1984), at 686. See generally Mayer, supra note 10, at 109.

115. See Mayer, supra note 10, at 34. Since this suit, San Diego has contracted all of its indigent
defense work to a nonprofit defender organization. See Repard, supra note 1, at 26.
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Since the contract provided by its terms for a lump-sum payment to con-
tract attorneys, Defenders claimed, the attorneys faced several financial
disincentives which made the interests of the client incompatible with the
firm’s economic well-being.116

First, the contract did not provide separate payment for investiga-
tion. Contract attorneys were not, therefore, financially encouraged to
take cases to trial or to investigate them adequately.!!” Similarly,
Defenders alleged that the low-bid systemn promoted “case dumping”
against a defendant’s interest because the contract did not provide for
separate counseling of indigents before arraignment.!!®

The Superior Court denied the injunction because Defenders failed
to demonstrate a substantial likelihood that indigent defendants would
suffer immediate harm.!’® Since Defenders attempted to enjoin the
future performance of San Diego’s low-bid contracts, the court also
stated that the conflicts were potential, not actual.!?® If the defendants
represented under the low-bid system could prove the allegations of
Defenders, however, the conflict would appear to be actual and hence
enjoinable as an ongomg harm.

The conflicts presented by the low-bid contract system are the same
actual conflicts of interest contemplated in Cronic and Sullivan that
invidiously undermine the adversary process. Even beyond the specific
conflicts of interest alleged by Defenders, the low-bid system in general
will always create conflict. While other indigent defense systems usually
seek more operating funds, a firm bidding for an indigent defense con-
tract bargains for less, creating an inversion of goals between the public
defender systems and the private contract systems. Further, the conflicts
of interest presented by the low-bid contract system exist before represen-
tation of a defendant begins, and thus it is difficult for an individual indi-
gent to detect their development or their impact upon his representation.

Finally, the conflicts offend notions of fairness embodied in the due
process gnarantee of a fair trial. The interests of the accused in meaning-
ful representation are in direct conflict with the economic interests of
both contract attorneys and county administrators in performing the
contract. Thus, the system not only pits the indigent defendant against
the overwhelming resources of the state in an adversarial context, but
also puts their interests in conflict with the state’s interest in inexpensive
indigent defense administration.

Courts may not decide to use a conclusive presumption to reverse

116. Defenders Program, at 686.

117. Id. at 686. See generally Mayer, supra note 10, at 109.
118. Defenders Program, at 686.

119. Id. at 690.

120. Id. at 687.
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every conviction obtained against defendants represented by contract
attorneys with active conflicts of interest. Rather than an irrebuttable
presumption, courts may, as Cronic required for the other presumptively
prejudicial categories, merely shift the burden of proof to the prosecution
to prove effective assistance when faced with a conflict of interest ques-
tion in these cases. \

b. Burden-Shifting and Burden-Lessening Devices

The preceding discussion suggests that the low-bid contract system
implicates many of the same concerns addressed in the Court’s categories
of presumptively prejudicial circumstances. For example, evidence that
counsel neglected a defendant’s case due to her excessive caseload may
demnonstrate a constructive denial of counsel.!?! By the terms of the con-
tracts, the attorneys are often expected to represent so many clients that
“the likelihood thiat any lawyer, even a fully competent one, could pro-
vide effective assistance of counsel is so sinall that a presumption of prej-
udice is appropriate without inquiry into thie actual conduct of the
trial.”122

The problemn of severely overworked attorneys results in a break-
down of thie adversarial process. This breakdown is the cornerstone of
the Court’s jurisprudence for presuming prejudice.’>® Regardless of the
category of prejudice in which a defendant casts his particular case, the
low-bid system implicates the same fundamental concern for the integrity
of the adversarial system. For this reason, the Court would be justified in
including systemic defects within its existing framework, or finding that
tlie cumulative effects of thie systemic deficiencies support a presumption
of prejudice, thereby creating a mnew category of prejudicial
circumstances.

Professor Suzanne Mounts has proposed shifting the burden of
proof to tlie prosecution in cases where an indigent defendant proves sys-

121. See United States v. Cronic, 466 U.S. 648, 659 (1984) (““[A] trial is unfair if the accused is
denied counsel at a critical stage of his trial.””). This argument is soniewhat tenuous alone, because
Cronic indicates that a coniplete denial of counsel occurs when counsel is either absent entirely, or
fails to assist the defendant at a critical stage of the proceeding. Id. at 659 n.25. Although
presuniably contract attorneys are not physically absent from the proceedings, a defendant might
successfully assert that the low-bid contract systen: promoted her counsel’s inattention to her case,
thus denying her, at least partially, effective assistance of counsel. Since Cronic does not categorize a
partial denial of counsel as presuniptively prejudicial, this argument should be used nierely to
augment the claim that low-bid contract systems diminish the adversarial process. See also Mounts,
supra note, 80, at 229-30 (discussing how systemic deficiencies may give rise to a constructive denial
of counsel).

122. Cronic, 466 U.S. at 659-60.

123. Cronic, 466 U.S. at 656 (The sixth amendment “‘is nieant to assure fairness in the adversary
criminal process.”); see also supra text acconipanying notes 90-95.



1166 CALIFORNIA LAW REVIEW [Vol. 76:1147

temic defects in any indigent defense system.'>* Because she construes
sixth amendment challenges as falling on a continuum rather than
polarized extremes, she advocates shifting the burden where there is evi-
dence of systemic defects. She proposes this as a “middle ground” for
cases that fall between the instances of extreme circumstances, like those
presented in Powell v. Alabama,'® and cases like Strickland, where the
quality of representation was not so egregious.'2¢

As Mounts points out, where the defendant demonstrates systemic
defects,'?’ the risk of error should lie with the party that is responsible
for selecting and administering the indigent defense systetn—the govern-
ment.!?® Moreover, if the burden shifts to the prosecution upon evidence
of systemic defects, the government will have more incentive to improve
the system.'?® Otherwise, “the responsible parties would face the specter
of a substantial numnber of criminal convictions being reversed unless
they took some action.”!3°

Mounts also justifies shifting the burden to combat the insidious
nature of systemic defects, which typically involve less detectable omis-
sive rather than commissive errors by counsel.’?! Mounts adds that
showing defects in the systein will often actually constitute a showing of
conflicts of interest, particularly where “the defect in the system is the
fact that it builds in express conflicts of interest.”*2

124. Mounts, supra note 80, at 232 (“[Gliven the overall tone of both Cronic and Strickland, it
is undoubtedly more realistic to argue that an adequate showing of defects in the defense system
should be dealt with as the court did im Smith, ie., the burden of proof of prejudice should be
shifted.”).

125. 287 U.S. 45 (1932).

126. Mounts, supra note 80, at 230-31 (“If [sixth amendment] cases are really better conceived
of as appearing on a continuum rather than in two separate categories, then it may make sense to
allow a middle ground approach for cases which fall between the extremes.”).

127. It is not clear whether all indigents convicted under a particular systemn could challenge its
constitutionality in a class action. Class actions in tort challenging representation of public
defenders are precluded under 42 U.S.C. § 1983 because public defenders do not “act under color of
law.” Polk County v. Dodson, 454 U.S. 312 (1981); see Note, Civil Rights—Attorney Malpractice—
Public Defenders Not Liable Under 42 U.S.C. Section 1983, 65 MARQ. L. REv. 709 (1982) (authored
by Jay Michael Barber); Note, Polk County v. Dobson: The Supreme Court Formulates a New Test,
34 MERCER L. REv. 1147-71 (1983) (discussing the legal status of public defenders under Dodson)
(authored by Randy 8. Parlee); see also Recent Case, Indigents and Their Right to Sue for Legal
Malpractice: A Review of the Liability Exposure of Court-Appointed Counsel in Missouri, 45 Mo. L,
REV. 759 (1980) (authored by Alexander D. Tomasczuk).

Since the Court precluded § 1983 tort actions against public defenders who were actually
employees of the government, it presumably would also preclude such actions against contract
attorneys, whose status is more private in nature.

128. Mounts, supra note 80, at 233.

129. Id

130. Hd.

131. Id. at 234.

132. Id. Mounts also finds that where an indigent defense system promotes excessive workloads
for attorneys, this creates a “fundamental conflict of interest.” Id.
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By requiring the Court to shift the burden of proof to the prosecu-
tion to prove that a defendant received effective assistance, Mounts’ pro-
posal directly addresses the proof probleins faced by indigent defendants
represented by systematically overworked attorneys. Her fairness justifi-
cation for shifting the burden directly addresses the element of human
dignity that the sixth amendment and due process standards sought to
protect. As in Powell, where the defendants were prosecuted under a
system that denied them a fair trial, a low-bid contract systein also
offends the principle of ensuring a fair trial. Mounts’ proposal seeks to
retain this principle for indigents.

Although Mounts’ proposal advances these interests in the clearest
and most direct manner, its bright-lme nature may not be compatible
with the Court’s conservative stand on the rights of the accused.
Another alternative that may be more palatable, or at least mnore famil-
iar, to the Court is use of the conflicts of interest analysis it presented in
Sullivan.'® Once a defendant demonstrated substantial evidence of seri-
ous systemic defects, the Court might require in an effective assistance
claim that a defendant show merely that the representation adversely
affected her case, rather than actual prejudice.!3*

While lessening an indigent defendant’s burden of proof, the inferen-
tial standard would ferret out those cases where systemic difficulties have
rendered a defendant’s representation inadequate, but not reaching the
extreme violations required by Cronic. The inference also promotes the
same goals of fairness, proper incentives, and detection of system defects.

If the Court’s purpose is to ensure mnmeaningful representation, then
its actual prejudice standard is simply too harsh for those defendants
represented by a severely understaffed or poorly implemnented indigent
defense system. Depending on the gravity of the charges and the evi-
dence against a defendant, the burden of proving actual prejudice under
Strickland will likely defeat an indigent’s challenge that the system was
operated in a manner that denied him effective assistance of counsel.!?
By requiring actual prejudice, Strickland does not address the absence of
meaningful representation. The actual prejudice requirement, therefore,
does not adequately distinguish between cases where a defendant was
actually denied meaningful representation and those cases where she was
not.'*¢ Absent some sort of presumption against systemic deficiencies,
particularly those raised by a low-bid contract system, an indigent

133. Cuyler v. Sullivan, 446 U.S. 335 (1980).

134, See Mounts, supra note 80, at 231 (also characterizing the Court’s opinion in Sullivan as a
“middle ground” for effectiveness of counsel doctrine because it lowered defendant’s burden of proof
without shifting it to the prosecution).

135. See Strickland v. Wash., 466 U.S. 668, 694 (1984).

136. Id. at 698-99 (where no prejudice can be found, an ineffectiveness claim can be rejected,
whether or not counsel’s conduct was unreasonable).
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defendant’s challenge will be denied for want of prejudice, no matter how
glaring the error or how blatant the omission.

¢. Conclusion

Although the indigent defendant has a variety of approaches to
postconviction review of the effectiveness of her representation, the suc-
cess of these arguments remains untested. The Supreme Court has not
yet evaluated an individual’s representation under low-bid contract sys-
tems or an individual’s challenge to her representation on systemic
grounds. Nevertheless, given the trend in recent Court decisions towards
paring back procedural protections for criminal defendants, most indi-
gent defendants will probably fall short of Cronic’s extremes, and thus
will have to meet the burden of proving actual prejudice. The most prac-
tical solution, therefore, is to prevent systemic deficiencies, rather than to
rely on the uncertain fate of postconviction challenges. This implies the
need for a legislative response to cure the defects of low-bid contract
systems.

Finally, even assuming that the Court embraces ineffective assist-
ance challenges to indigent defense contract systems, the underlying
problems still would be redressed, if at all, only slowly and haphazardly.
This is the nature of a postconviction remedy. If the Court begins to
reverse convictions, counties would be forced to modify these systems,
but only to the extent required by each case. As shown in Part III, how-
ever, a comprehensive legislative response to these systemic defects can
address all the issues in a unified fashion.

I
LEGISLATIVE RESPONSE: QUALITY CONTROL

Attorneys representing indigent defendants traditionally have been
overworked and underpaid.!®” It is particularly difficult for state and
local governments to provide adequate representation for indigent
defendants in times of budgetary cutbacks.’*® Yet due to systemic defi-

137. See, e.g., Wallace v. Kern, 392 F. Supp. 834, 836 (E.D.N.Y. 1973) (noting that Legal Aid
Society attorneys had caseloads at least twice the amount that many attorneys believed could be
represented eompetently), rev’d on jurisdictional grounds, 481 F.2d 621 (2d Cir. 1973); State ex rel.
Escambia County v. Behr, 354 So.2d 974, 975-76 (Fla. Dist. Ct. App. 1978) (upholding the trial
court’s decision to allow a public defender to withdraw from six noncapital felony cases due to his
excessive caseload). See generally N. LEFSTEIN, supra note 2, at 1-2 (arguing that indigent defense
services are underfunded); Wice & Suwak, Current Realities of Public Defender Programs: A
National Survey and Analysis, 10 CRiM. L. BuLL. 161, 182-83 (1974) (advocating hiring more
investigators and attorneys to promote more workable caseloads and suggesting that society make
new sources of funds available to public defenders); Green, Weak Defense? Right to Free Lawyer
Often Proves Shaky for Indigent Suspects, Wall St. J., June 9, 1975, at 1, col. 1 (discussing problems
and dissatisfaction with public defender system).

138. For example, California’s Proposition 13 reduced the tax on real property to one percent of
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ciencies in its operation and administration, contract defense systems are
unlikely to reduce costs.’®® The system’s inadequacies, however, can be
addressed by changing the way it is iinplemnented, without eliminating
the systein entirely.

The Arizona Supreme Court held that Mohave County’s low-bid
contract systein created a presumption of ineffective assistance of counsel
primarily because the county did not assess the comnpetency or caseload
capacity of the bidding attorneys in awarding the contract.!*® This prob-
lem, however, is not inherent in the contract system;'*! it is primarily a
problemn of adinimstration. Indeed, neither study demonstrated that a
contract systein is fundamentally unsound; rather, both suggested that a
contract systein could be implemented so as to avoid the financial disin-
centives they identified in existing contract systems.

A. Implementing the System

Prospective firms and attorneys seeking indigent defense contracts
know that they must subinit the lowest bid in order to win the contract.
Unfortunately, this criteria encourages firms and attorneys to subnit
unrealistically low bids.!*> Rarely will these attorneys consider their
capacity to absorb all the cases contemplated by the contract.*® In this
way, underbidding is endemic to the county’s administration of a con-
tract system of indigent defense.

Systematic underbidding and the county’s failure to consider the
competency of counsel in awarding its contracts undermines the systemn.
To function effectively and efficiently, the contract system should assess
each counsel’s ability to handle her caseload in a mmanner that provides
indigents with meaningful assistance of counsel.

To promnote realistic bidding, the county administrative board mmust
comply with statutory mandates for negotiating and awarding indigent

the property’s full value. This drastically reduced funds available to local governments in general
and for public defenders in particular. CALIF. CoNnsT. art. XIITA § 1 (West Supp. 1988); see
Mounts, Public Defender Programs, Professional Responsibility, and Competent Representation, 1982
Wisc. L. Rev. 473, 488.

139. See supra text accompanying notes 16-54.

140. State v. Smith, 140 Ariz. 355, 362, 681 P.2d 1374, 1381 (1984).

141. The contract system, in fact, has several appealing aspects, including simple appointment
procedures. See Houlden & Balkin, supra note 2, at 185. For a favorable discussion on the perceived
benefits of contract systems, see Cox, Ponoma Project: Fuel for Advocates of Contract PDs; Defending
Indigents, 93 L.A. Daily J., at 1, col. 2 (July 22, 1980).

142. See N. LEFSTEIN, supra note 2, at 50-51; see also Houlden & Balkin, supra note 2, at 181-
82, 198.

143. Many indigent defense contracts specifically provide a per-case amount to be paid to
contract counsel for each case exceeding the contract maximum but do not set a limit on these cases.
See Mayer, supra note 10, at 34 (noting that San Diego pays $62.50 for each excess traffic and
misdemeanor case); see also supra notes 116-20 and accompanying text; supra text accompanying
notes 51-53.
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defense contracts. The statute in turn should contain naxiinum caseload
provisions and identify the factors most relevant to effective representa-
tion. If the projected caseload figures prove to be too low, modest adjust-
ments should be permitted. Beyond a specified range of adjustment,
however, the county must be required to hire a new attorney.

To ensure competent representation, the low-bid criterion for
awarding contracts must be replaced by an inquiry into other factors rel-
evant to counsel’s competence, including counsel’s years of experience,
areas of expertise, resources, capacity, and the comnplexity of the cases
she is expected to handle.'™ Thus, instead of merely submitting a bid,
counsel should provide a full prospectus outlining the terms for the con-
tract. In addition to the bid, the prospectus should include proposed
budgets, with cost allocations per case, projected caseloads, the number
of attorneys employed, the firm’s outside commitments to private cli-
ents,'*> and the availability of extra-judicial resources such as investiga-
tors, law clerks, paralegals, and clerical support staff. In addition, each
attorney, whether a member of a firm or a sole practitioner, should sub-
mit a resume, listing previous experience, qualifications, and expertise.!*

Once the firms or attorneys submit their bid application form to the
county administrative board, the statute should require the board to
award the contract to the firm whose bid safeguards meaningful repre-
sentation in the most cost-effective manner.

I have proposed the following statute to meet these goals:

Negotiating and Awarding Indigent Defense Contracts
§ 1. Any attorney, law firm, or organization bidding for an indigent
defense contract shall submit:

(a) proposed cost allocation per case for each listed percentage of the
indigent defense contract work it has the resources to represent, pursuant
to maximum caseload allowances established in Section 3 below; %’

(b) proposed caseload, subject to the provisions of Section 1(a);
(c) number of attorneys designated to perform contract work;
(d) number of attorneys available to perform contract work;

144. See State v. Smith, 140 Ariz. 355, 362, 681 P.2d 1374, 1381 (1984) (noting that the
Mohave County system fails to take these factors into account).

145. Of course, to preserve the confidentiality of both attorneys and their clients, this inquiry is
restricted only to the percentage of work performed for private clients, not the names of clients or
the nature of their cases.

146. To expedite the application process, the county may create a bid application form listing all
of these criteria. Through this standardized process, the county can ensure that counsel provides all
of the information relevant to awarding its contract. At the same time, counsel, by providing the
information requested on the form, can be sure that she has complied with the statutory
requirements for bid submissions.

147. The county could specify in its bid whether the cost allocation per case should be the cost
per case based on the total contract bid or whether it should be broken down into percentages
actually spent on contract representation and amounts that will be absorbed as salary, overhead, or
profit to the firm or attorney.
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(e) nature and extent of outside commitments to private clients;

(f) availability of extra-judicial resources, including:

(i) investigators, either in-house or on retainer;

(ii) law clerks;

(iii) paralegals; and

(iv) clerical support staff;

(g) resume, with references, listing prior experience, qualifications,
and expertise of each participating attorney.
$ 2. In awarding indigent defense contracts, state or county administrative
bodies shall:

(a) review all information provided by prospective contract attorneys,
pursuant to Section 1 of this Act;

(b) contract with a sufficient number of attorneys to comply with the
maximum caseload provisions listed in Section 3 of this Act by:

(i) obtaining a good faith projection of the number of cases
expected within each area of indigent defense for the contract term; 14®

(ii) dividing the projected number of cases within each area of
indigent defense by the maximum caseload specified in Section 3 of
this Act for that area of indigent defense; and

(iii) dividing indigent defense contracts by per-attorney percent-
ages, according to the number of attorneys required to represent each
area of indigent defense, as set forth in the maximum caseload provi-
sions specified in Section 3 of this Act.

(c) determine, in light of all the information provided by the attor-
neys, law firms, or organizations pursuant to Section 1 of this Act, which
attorney, firm, organization, or combination thereof has submitted the bid
or bids that provides the most cost-effective representation.

(i) for purposes of this Section, “cost-effective” representation is
determined by a balance of quality or effectiveness of representation
and cost-efficiency.

(ii) factors from the bid’s prospectus that indicate quality of repre-
sentation include, but are not limited to, the following:

(4) level of counsel’s experience in the particular area of indi-
gent defense, pursuant to Section 1(g) of this Act;

(B) availability of extra-judicial resources, pursuant to Sec-
tion 1(f) of this Act; and

(C) the nature and extent of outside commitments to private
clients, pursuant to Section 1(e) of this Act.

(iii) factors from the bid’s prospectus that indicate cost-efficiency
include, but are not limited to, the following:

{A) projected cost allocation per case pursuant to Section 1(a)
of this Act;

148. This calculation, if not already available to county officials, could be determined by
examining the number of cases handled in previous years within each area of defense, and the rate of
increase or decline in caseload over a period of, for example, five years.
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(B) proposed caseload, pursuant to Section 1(b) of this Act;
(C) number of attorneys designated to perform contract work,
pursuant to Section 1(c) of this Act;
(D) number of attorneys available to perform contract work,
pursuant to Section 1(d) of this Act; and
(d) award the contract on the basis of the determination in Section
2(c).
$§ 3. Maximum caseloads for the purposes of complying with Section 2(b)
of this Act shall be:'*°
(a) misdemeanor arraignment contracts: 300 cases per attorney per
year;
(b) felony contracts: 150 cases per attorney per year;
(c) juvenile contracts: 200 cases per attorney per year;
(d) mental commitment contracts: 200 cases per attorney per year;
and

(e) appellate contracts: 25 cases per attorney per year.

To illustrate the operation of this statute, suppose Jurisdiction X is
subject to the statute’s provisions. Relying on projections obtained pur-
suant to Section 2(b)(i), it predicts that it will be responsible for 2400
indigent misdemeanors in one year. According to Section 3, the annual
limit on caseloads for misdemeanor arraignments in Jurisdiction X is 300
cases per attorney per year. Jurisdiction X iust, pursuant to Section
2(b)(ii), contract for eight attorneys to handle this area of indigent
defense.

Firm A4 submits a bid for $200,000 to handle all 2400 inisdemeanor
arraignments for one year, and includes with its bid the information
required in Section 1. Firm 4 employs ten attorneys, five secretaries, and
one in-house investigator, and estimates that it earns fifteen percent of its
income from outside commitments to private clients. Firm 4’s resume
indicates that three of its four partners have significant experience in mis-

149. The maximum caseload figures set forth here are adopted from NLADA GUIDELINES
Guideline I11-6, supra note 74, and are merely intended as an illustration. This Section suggests only
that counties should adopt maximum caseload provisions. The actual limitations would depend
upon the complexity of the contract cases and other factors particular to each jurisdiction.

This requirement may differ in its application depending on whether it is implemented at the
state or federal level. If the statute’s scope is statewide, each state would presumably set out its own
requirements, varying the attorney-to-case ratio between states or counties. If the statute is
implemented at the federal level, all states will face the same regulation. Although the latter method
promotes uniformity, the former may be responsive to factors unique to the individual state or
county.

I do not recommend implementing maximum caseload provisions at the county level. County
administration should be governed by a less regional body, such as the state or federal legislature, to
ensure that the system is accountable to a government body distinct from the one that it serves. This
avoids situations where the county cuts corners in its indigent defense budget by setting an
excessively high attorney-to-case ratio.
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demeanor arraignments, and that only three of its six associates have
been admitted to the bar for two years or less.

Firm B also bids to represent all 2400 misdemeanor arraignments,
but at a lower cost: $175,000. Firm B employs eight attorneys, four sec-
retaries, and has neither an m-house imvestigator nor a regular investiga-
tor on retainer. It earns an estimated twenty-five percent of its income
from private clients. Two of its four partners have significant experience
in misdemeanor arraignments, and three of its four associates have been
admitted to the bar for two years or less.

Under the low-bid systems impleinented in Mohave County and San
Diego, the county administrative board would almost certainly award
the misdemeanor arraignment contract to Firm B, solely because it sub-
mitted the lowest bid.’*® Yet by limiting its selection process solely to
bid cost, the county might have distributed its limited indigent defense
funds inefficiently.

Under the proposed statutory scheme, the county would award the
contract to Firm 4. Firm 4 employs two more attorneys, one more sec-
retary, and, unlike Firm B, employs an in-house investigator.!5! Firm 4
devotes less time to outside commitments, and, overall, has more exper-
ienced attorneys. Although Firm 4 will assign only eight of its ten attor-
neys to contract work, the two noncontract attorneys are available to
provide assistance when necessary. In hght of these factors, Firm 4 is
better equipped to fulfill the requireinents of the contract and to promote
more reasonable attorney caseloads.

The selection of Firm 4 may be economically efficient as well. The
marginal increase of $25,000 in Firm A’ bid provides the county with
extra personnel resources should the actual misdemeanor caseload
exceed the projected amount. Thus, if the number of misdemeanor cases
unexpectedly increases, Firm 4, with its greater resources, will be able to
absorb the excess more readily. If the county needs to hire more attor-
neys to represent the extra cases, it may amend its contract with Firm 4
to include the services of the noncontract lawyers in the firm, provided

150, See State v. Smith, 140 Ariz. 355, 360, 681 P.2d 1374, 1379 (1984). Mayer, supra note 10,
at 34.

151. In awarding misdemeanor arraignment contracts and, more particularly, felony contracts,
the jurisdiction must consider a prospective bidder’s access to an investigator, either in-house or on
retainer, as a substantial factor, given the need for these services in order to provide effective
representation. As one attorney in Clark County noted, representing misdemeanor offenders is a
package service, requiring counsel to provide investigation and rehabilitation referrals. The attorney
felt that Clark County’s contract attorneys, unlike the previous public defender agency, failed to
satisfy these requirements. N. LEFSTEIN, supra note 2, at 51; see Corenevsky v. Superior Court, 36
Cal. 3d 307, 319-20 & n.9, 682 P.2d 360, 366-67 & n.9, 204 Cal. Rptr. 165, 171-72 & n.9 (1984)
(inferring that an indigent defendant has a right to court-ordered expenses for investigators in a
noncapital felony case); see also supra text accompanying note 26 (noting that Clark County’s former
public defender had access to staff investigators).
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that Firm 4 is willing and able to inake the extra attorneys available for
contract work.!'>?

Under a low-bid contract system, if the annual caseload exceeds pre-
dictions, Firm B is unable to adjust its caseload as readily. Conse-
quently, the county must reopen the bidding process and negotiate a new
contract with another firm or attorney to handle the excess cases. This
procedure is time-consuming and economically unsound, particularly if
the cost per case in the new contract is significantly higher.!*?

A potential shortcoming of the proposed statutory scheme is that it
may promote a systemic preference for larger firms over smaller firms or
sole practitioners. To minimize the incidence of this effect, counties
should accept bids for percentages of the total projected caseload in each
area of indigent defense.!>* Firms and attorneys then bid for the percent-
age of mdigent defense work that they are capable of handling. Thus, the
sole practitioner or small firm can bid for a small percentage of the con-
tract work, and the county, in order to maximize its resources, may
divide the contract between some combination of sole practitioners, sinall
firms, and large firms.

To illustrate this notion, assume that since Jurisdiction X must con-
tract for eight attorneys, it divides its misdemeanor contract into one-
eighths. Firm 4 and Firm B, according to Section 1(a), each submit bids
to represent the entire caseload, or eight-eighths of the contract. In addi-
tion to these bids, C, a sole practitioner, submits a bid of $30,000 to rep-
resent one-eighth of the entire misdemeanor arraignment contract.!>* C
has represented defendants at misdemeanor arraignments for fifteen
years, both as a public defender and as retained counsel. She has devel-
oped an intricate system for providing misdemeanor representation, coin-
plete with contacts for referring defendants to drug counseling or
rehabilitation. She has on retainer an investigator with whom she has
worked for many years. C has a reputation with both attorneys and
judges for being a thorough, efficient counsel for misdemeanor defend-
ants, and her references are excellent. Because she handles misdemeanor

152. This contingency is contemplated in Sections 1(d) and 2(c)(ii}(D) of the proposed
legislation. See supra text accompanying notes 147-48. If Firm A, however, could not spare the
services of its two noncontract attorneys, the county would then have to hire an attorney outside of
the firm, presumably by reopening the bidding process.

153. Clark County faced this very dilemma. When felony cases increased in 1980, the county
awarded its excess contract cases to assigned counsel at a much higher hourly rate. See supra note
19 and accompanying text; see also supra text accompanying notes 50-54 (discussing studies showing
increased costs arising from unanticipated excess cases).

154. See, e.g., Smith, 140 Ariz. at 360, 681 P.2d at 1379 (“The judge lists the bids by lowest
amount and by percent of the caseload the bidding attorney proposes to accept, such as ‘if divided
into four contracts,’ ‘if divided three ways,’” and so on.”).

155. C, a sole practitioner, can only bid on one-eighth of the indigent defense contract because a
single attorney may only represent 300 indigents, one-eighth of the total contract amount of 2400.
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cases exclusively, she can devote all of her time to contract work, and
therefore has no outside commitments. Finally, although C’s cost-per-
case allocation is slightly higher than the bids of Firm 4 and Firm B, the
county may award a portion of the contract to C to further the concur-
rent objective of quality representation.

To maximize its resources, the county should contract with both
Firm 4 and Attorney C, since the former offers greater flexibihity in the
event of an unforeseen caseload mcrease while the latter adds extra expe-
rience to the indigent defense system. Therefore, the county should
award seven-eighths of the contract to Firm 4 and the remaining one-
eighth to Attorney C.

B.  Costs Associated With the Proposed Legislation

The statute’s maximum caseload provisions may raise questions
concerning the affordability of implementing this proposal. This Section
demonstrates that the proposal is cost-effective in the long run, because it
is conducive to effective representation for indigents and, more impor-
tantly for this Section, is less expensive over a significant time period.

Although the system 1nay initially cost more, over time, it will pro-
vide more effective representation and will eventually cost less than
existing low-bid systems. Hiring additional attorneys when maximum
caseload limits are exceeded will not necessarily be more expensive over
the contract period than administering the low-bid system. Instead of
encouraging unrealistically low bids that later require the county to hire
more expensive substitutes, this proposal enables the county to assess
each bidding firm’s capacity and competence to handle the contract limit
and to absorb unanticipated caseloads. From this assessment, the county
can more readily predict how well a given contract firm or attorney will
perform for the duration of the contract term.

Thus, while hiring more attorneys may cost more initially, the pro-
posed statute minimizes transactional costs of reopemng the bidding pro-
cess to hire new attorneys because fewer attorneys will be forced to
breach their contracts. The proposal will minimize replacement costs by
allowing counties to hire firms that can better absorb an unanticipated
caseload.

C. Monitoring the System

In order for this proposed legislative scheme to function effectively,
procedures must be established to ensure that the county considers the
indigent defendant’s right to effective representation in addition to its
own interest in conserving funds when awarding its indigent defense con-
tracts. Accordingly, counties must be induced to enforce the terms of the
contract. This Section discusses why state legislation provides the most
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effective way to monitor county awards of indigent defense contracts and
explains how counties can best monitor counsel’s performance under the
contract.

1. Monitoring the County’s Procedures for Awarding Indigent Defense
Contracts

In 1963 the U.S. Supreme Court held in Gideon v. Wainwright 156
that criminal defendants’ constitutional right to counsel requires that a
court appoint counsel for a felony defendant who cannot afford represen-
tation. The Court extended this rule to misdemeanors in Argersinger v.
Hamlin."" In neither Gideon nor Argersinger, however, did the Court
explain how to administer its decree either through an implementing
decision or by other mstructions on how to administer the appointment
of counsel for indigent defendants.

With the Smith case, Arizona became the first court to examine
whether any particular system for providing indigent defense—public
defender agencies, assigned counsel, or contract systems—met the consti-
tutional mandates of Gideon and Argersinger. With the advent of low-bid
contract systems, however, systemic challenges like those present in
Smith are more likely to arise, potentially implicating judicial relief.

A statutory solution is preferable to a judicial remedy for two rea-
sons. First, a statute can provide specific and detailed requirements for
awarding indigent defense contracts and precise, mathematical equations
for maximum caseload and percentage contract provisions. Courts tradi-
tionally have been averse to handing down such specific and detailed
guidelines, preferring to leave this function to the legislature.!>® Second,
a statutory framework prevents systemic deficiencies before they affect
the indigent’s case. In this way, indigents are provided with more mean-
ingful representation, and need not rely on the slow and uncertain pro-
cess of constitutional litigation on postconviction review.!®

The importance of a statutory solution lies in its effectiveness as a
momnitoring mechamsm for courts and county administrative boards.
The proposed legislation remedies the absence of clear judicial standards
for meaningful representation of indigents by providing courts with spe-
cific legislative gnidelines by which to monitor the administration of indi-
gent defense contracts. Moreover, evidence of statutory violations may

156. 372 U.S. 335 (1963).

157. 407 U.S. 25 (1972).

158. Brown v. Board of Educ., 347 U.S. 483 (1954). The court issued an implementing decision
in Brown v. Board of Educ., 349 U.S. 294 (1955) (Brown II). Brown II required the lower federal
courts to oversee desegregation procedures, using general principles of equity for enforcement. Even
in the context of school desegregation, the Court did not provide specific guidelines for the lower
courts.

159. See supra text accompanying notes 135-36.
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be used by criminal defendants at the appellate level as proof of ineffec-
- tive assistance of counsel.

Some may argue that such close state supervision of county adminis-
tration interferes with local autonomy. The legislation’s possible
encroachment on local autonomy, however, is similar to the county’s
accountability to the state for other types of bidding procedures. For
example, many state regulations governing bidding procedures for state
and municipal contracts provide that low bid shall not be the sole criteria
for awarding contracts.'®® Since states are already regulating state and
municipal contract procedures, regulation of indigent defense contract
procedures constitutes only a inarginal increase in the intrusion on local
autonomy.

The reasons for quality control sought by state legislatures in munic-
ipal building or transportation contracts are just as persuasive in the con-
text of awarding indigent defense contracts. In municipal buildmg or
transportation contracts, regulation seeks to further public safety. In
indigent defense contracts, the proposed regulation seeks to ensure effec-
tive representation for indigent defendants. Although the dangers of
inadequate regulation of building contracts may appear more immediate,
the more subtle goals of effective representation are equally deserving of
state encouragement and supervision.

In sum, the proposed legislation is valuable because it provides
detailed standards by which courts can monitor the county’s implemen-
tation of a contract system, a role that courts may be reluctant to assume
in the absence of legislative guidelines. Moreover, the legislation accom-
phishes its goal of safeguarding an important constitutional right without
needlessly encroaching on local autonomy.

2. Monitoring Counsel’s Performance of the Indigent Defense Contract

In order for the proposed legislation to be fully effective, attorneys
awarded contracts in comphance with the statute must also provide the
level of representation indicated by their bid prospectus. The legislation
can only operate effectively if the individual contract attorneys and firms
operating under the system are accountable to the county administrators
for their performance of the contract terms. This Section discusses the
need for attorney time records to monitor counsel’s performance and to
promote effectiveness and efficiency within the system. The Section first
presents two alternative methods for monitoring counsel’s performance.

Perhaps the simplest method for momitoring counsel’s performance

160. In California, for example, contracts are awarded to the lowest responsible bidder. See,
e.g., CAL. EDUC. CODE § 22324 (West Snpp. 1988) (educational building contracts); CAL. PuB.
CoNT. CODE § 10122 (West. Supp. 1988) (construction contracts); CAL. Pus. CoNT. CODE § 20192
(West Supp. 1985) (municipal utility contracts).

Fher
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is to require counsel to keep records on each case handled, including the
amount of time spent by attorneys and its ultimate disposition. Such
records should also note amounts spent on extra-judicial resources such
as investigation and extraordinary paralegal or clerical assistance.

Contract attorneys should submit their records at a specified inter-
val (for example, quarterly or semi-annually). Interval reporting pro-
motes on-going recordkeeping, and diligent recordkeeping, in turn,
enhances the accuracy of records. The deadline for submitting records
may also remind the county to inspect records upon receipt, thereby dis-
couraging inattention to inspection.!s!

Once the attorneys submit their records to the county, the county
can tally how many cases were handled and assess whether it underesti-
mated the total caseload for the contract period. The county can then
hire other attorneys to handle any excess cases indicated by the interim
report. The interim report thus allows the county to evaluate the effi-
ciency of its system and cure any problems that occur during the con-
tract term. Similarly, the county can use the information included in the
records to adjust its indigent caseload projection for the following year.
Finally, interim reports provide useful data to counsel as well. Contract
attorneys may rely on this data to identify inefficiencies in representation
and cost.

Unlike interval inspections, ad hoc inspections have the possible
advantage of surprise. Attorneys may be encouraged to keep records if
they do not know exactly when the county inspection will occur. The
scarcity of county resources, however, makes it likely that such surprise
visits would occur infrequently, thus reducing the incentive for accurate
recordkeeping. Moreover, surprise visits are potentially disruptive to the
day-to-day operations of the contract firm or attorney.

The problem of disruption could be remedied by requiring the
county to give ten days notice before inspection. Even with the notice
provision, however, counsel may not be encouraged to keep records dili-
gently. If the county or its field representative becomes inattentive to
inspecting records, contract attorneys inay eventually forget that records
are subject to inspection and become lax in their recording procedures.

The failure to inspect or update records regularly diminishes coun-
sel’s and the county’s accountability to the systemn and to individual indi-
gents. In the event of a post hoc inquiry into counsel’s performance
under the contract, neither the contract attorney, the county, nor—most
importantly—the indigent defendant, has the means to assess the amount

161. While the county may still ignore the records upon receipt, their mere presence is more
likely to prompt inspection than a system that relies on the county to initiate spot checks.
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of time and resources expended on a particular case and thereby evaluate
the adequacy of their representation.

Regardless of whether interim inspection or ad hoc inspection is
used, the county should insist that the agreed inspection procedures be in
writing. If the parties view the bid submitted by counsel as the offer and
the contract award as the acceptance,!®? and therefore do not execute a
written contract, the parties should enter into a separate addendum or
agreement specifying the inspection procedures. If the parties draw up a
separate contract after the bidding process, the inspection provision
should be included in that agreement. In either case, the written provi-
sion attaches additional importance to the procedure and memorializes
the fact that records will be inspected.!6

While the county can theoretically hold attorneys accountable to
their contracts under both the low-bid system and the proposed legisla-
tive scheme, only the proposed legislation contains a monitoring system
that helps to ensure effective assistance of counsel. For example, if the
county discovers that counsel is not performing the contract m the man-
ner indicated by the bid prospectus,'¢* it should first determine the extent
to which contract counsel cannot or will not perform. In the event that
the county must rely on additional noncontract attorneys to handie the
caseload, it could sue the contract firm for the costs of hiring additional
attorneys and providing other resources to the unrepresented indi-
gents.'®® This remedy, however, is not satisfactory in those cases where
contract counsel is unable to perform the contract because of financial

162. According to modern contract law, the county, by opening bidding for indigent defense
contacts, “invites” offers, and the attorney’s bid constitutes the actual offer. The county may then
accept or reject this offer. See, e.g., Universal Constr. Co. v. Arizona Consol. Masonry & Plastering
Contractors Ass’n, 93 Ariz. 4, 8, 377 P.2d 1017, 1019 (1963). See generally E. FARNSWORTH,
CONTRACTS § 3.10, at 130-31 (1982).

163. See generally Fuller, Consideration and Form, 41 CoLuM. L. Rev. 799, 800-06 (1941)
(discussing functions of legal formalities); Perillo, The Statute of Frauds in Light of the Functions
and Dysfunctions of Form, 43 FORDHAM L. REv. 39, 43-68 (1974) (discussing functions of contract
formalities).

164. Contract law usually applies a substantial performance standard to contracts for services,
and in particular, construction contracts. See, e.g., Jacob & Youngs, Inc. v. Kent, 230 N.Y. 239,
244, 129 N.E. 889, 891 (1921) (if builder has substantially performed, he can recover the full
contract price, less damages caused by the builder’s breach). It is a question of fact whether the
contractor’s performance is substantial. Jd. at 243, 129 N.E. at 891. See generally E. FARNSWORTH,
supra note 162, § 8.12, at 590-91. Thus, if the county sues the contract attorney for damages, it
would most likely have to prove substantial nonperformance.

165. Courts generally require the nonbreaching party to take reasonable steps to mitigate
damages, primarily to avoid the wasteful results of the breach. E. FARNSWORTH, supra note 162,
§ 12.12, at 858. Thus, the injured party cannot recover damages for any loss that she could have
avoided. Id. at 859. To prevent losses, the injured party, therefore, must hire substitutes. See, e.g.,
Allied Silk Mfrs. v. Erstein, 195 A.D. 366, 368, 186 N.Y.S. 295, 296 (App. Div. 1921) (denying
plaintiff recovery for business losses because plaintiff did not use reasonable efforts to replace the
breaching defendant with a substitute financer); see also Fuller & Perdue, The Reliance Interest in
Contract Damages, 46 YALE L.J. 52, 61 (1936).
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constraints.!66

A court is also unlikely to order specific performance of the agree-
ment. Courts disfavor specific performance of contracts where damages
would be adequate to protect the injured party; here, the county easily
purchases a substitute to furnish the promised performance.'®” More-
over, specific enforcement would not be prudent on policy grounds.!¢®
Courts should be reluctant to order specific performance of a contract
that is likely to result in ineffective assistance of counsel to indigent
defendants.

An alternative method for ensuring effective representation, how-
ever, appears to have greater potential for practical success. Unlike the
low bid system, the proposed legislation requires the county to hire new
contract attorneys if any attorney’s caseload exceeds the maximum statu-
tory figure, a number designed to be the most an attorney can compe-
tently handle. The county’s remedy, therefore, for counsel’s ineffective
performance under the proposed system is simply compliance with the
maxmium caseload provisions.

Presumably, this provision will be valuable for both parties. In the
event that a caseload becomes unduly burdensome, the county first will
confer with counsel to determine if the contract obligations can be met in
the foreseeable future.!®® If the county receives some assurance from
counsel concerning future performance, the parties can then adjust the
contract price and the number of cases that counsel must represent to
fulfill the contract. Based on this conference, the county can decide
whether to hire substitutes and can determine the number of new attor-

166. Of course, some firms who choose not to perform the contract will not be judgment-proof.
They may determine, rather, that it is not economically efficient to continue performing the contract
because they are not making enough money per case. The maximum caseload provisions in the
proposed legislation remedy this problem. See supra text accompanying notes 142-43 and 149, By
contracting for a specific number of cases pursuant to the maximum caseload figure, the contract
attorney can submit a bid that more accurately reflects the manner in which she will perform the
contract. This avoids any financial dissatisfaction that an attorney may experience if her workload
becomes excessive while the cost-per-case remains the same. See Repard, supra note 1, at 26 (“Some
contracting lawyers [in San Diego] staged a boycott over their low fees.”).

167. If the injured party can purchase a substitute, courts usually consider damages to be an
adequate remedy and therefore deny specific performance. E. FARNSWORTH, supra note 162, § 12.6,
at 828.

168. See E. FARNSWORTH, supra note 162, § 12.7, at 838; see also, e.g., Seaboard Air Line Ry,
v. Atlanta B & C R.R., 35 F.2d 609 (5th Cir. 1929) (denying specific performance of financially
troubled railroad on the ground that performance might disable the railroad’s duties to the public),
cert. denied, 281 U.S. 737 (1930). Specific performance has also been denied when it would
adversely affect the rights of third persons. See, e.g., Hawks v. Sparks, 204 Va. 717, 133 S.E.2d 536
(1963).

169. See E. FARNSWORTH, supra note 162, § 12.12, at 860-61 (“Even after breach . . . it may be
reasonable for the injured party to expect the other party to perform if, for example, the breach is
accompanied by assurance that performance will nevertheless be forthcoming.”).
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neys necessary both to fulfill the obligations of the defaulting attorney
and to comply with the maximum caseload provisions.

If a contract attorney is not performing the contract in compliance
with her bid prospectus, and cannot or will not perform to the county’s
satisfaction, the county must then either reopen the bidding process or
select a replacement from the other firms or attorneys that mitially bid
for the contract.!’” These contingencies, however, will occur less fre-
quently under the proposed legislation. The maximum caseload provi-
sions are designed to avoid the need to hire new attorneys when contract
attorneys become overworked or financially unwilling to perform the
contract. The selection criteria are designed to require bidding attorneys
to submit realistic bids, taking mto account both projected cost per case
and the attorney’s ability to handle the specified number of cases.

Because the county risks higher per-case costs if caseload numbers
exceed projections, the county should not contract for any term longer
than one year. By negotiating a new contract each year, the county can
ameliorate financial disincentives that occur when counsel’s caseload
exceeds the contract amount in the first year of a multiyear term. One
year contracts also allow the county to limit the scope of its caseload
projections. The potential systemic damage incurred when actual
caseload figures exceed projections is restricted to excesses in that one
year. In this way, the proposed legislation prevents the accumulation of
excess caseloads from one year imto the next, thus facilitating the per-
formance of each contract for its full term.

The proposed system also enables the indigent defendant to chal-
lenge counsel’s representation more readily than under the low-bid con-
tract system. First, the indigent can examine counsel’s bid, bid
application form, and resume. This provides the indigent with figures on
counsel’s cost allocation, resources, competence, and capacity to handle
the number of cases required by the contract.!”’ The indigent can also
examine the records counsel submitted to the county during the perform-
ance of the contract.!’”? From these records, the indigent can determine
whether counsel’s performance deviated from her prospectus in any sig-
nificant way.

170. The proposed legislation facilitates hiring replacements, since the county already has access
to the bid prospectus of these unsuccessful bidders. Provided these attorneys are still willing to
perform according to that prospectus, the county may not have to pay substantially higher contract
prices.

171, See supra text accompanying notes 144-49.

172. If either the county or the contract attorneys are lax in maintaining, submitting, or
inspecting rccords, however, the indigent may not have an aceurate, or even existing, source of
information with which to challenge counsel’s effectiveness. Requiring contract attorneys to submit
records at specified intervals reduces the potential for inattentiveness to records that may occur in a
system that uses flexible field inspections on an ad hoc basis. See supra text accompanying notes 161-
63.
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The individual indigent, however, still must tie this general adminis-
trative information to counsel’s actual performance in the case in order
to prevail in an effective representation challenge. If the indigent chal-
lenges her representation systemically under one of the burden-shifting
devices discussed earlier, this information still may be an evidentiary
asset. In either case, the system provides data useful to indigents in the
event that the system promotes, either universally or in particular cases,
ineffective representation.

In sum, the proposed legislation makes it easier for the county to
remedy any substandard performance by indigent defense contractors.
The system provides flexibility so that both the county and contract
attorneys can adjust their performance to enhance efficiency and effec-
tiveness of representation. Finally, the system balances cost and effective
representation by reducing the number of cases handled by each attorney
and by assessing counsel’s competence and resources to handle the con-
tract volume. Thus, the system provides an effective monitoring mecha-
nism, particularly when the county renegotiates its contracts each year.

111
CONCLUSION

The statutory scheme proposed in this Cominent is not presented as
an exclusive means for providing imeaningful representation to indigent
defendants. The proposal instead reflects an effort to work within
existing contract systems and to guide those jurisdictions that switch to
the contract system in the future. If a contract system is implemented,
these statutory provisions can alleviate its inherent problems.

There are no clear solutions to the problems of providing effective
representation to indigents. Since the U.S. Supreme Court has failed to
articulate any meanmgful standards to implement the mandates of
Gideon and Argersinger, county administrative boards inust safeguard
the indigent defense systems that they imnplement. Without these safe-
guards, any system, regardless of its acclaimned cost-effectiveness, may
fail to provide meaningful representation to indigents.

Innovation in imdigent defense representation should be encouraged.
The contract system has received sharp criticism from practitioners and
the mnedia'”® primarily because, as implemented, it has compromised the
representation of indigents. Thus, the contract system itself is not to
blamne. This system, however, can only provide meaningful assistance of
counsel if it is implemented with an eye to the competence and capacity
of firms and attorneys who represent the indigent defendants. The pro-

173. See, e.g., Gallante, Contract Public Defenders Slammed, 8 NAT'L L.J. 3, col. 1 (April 7,
1986); Mayer, supra note 10; Repard, supra note 1.
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posed legislation seeks to assist counties in administering an indigent
defense system that promotes reasonable caseloads, competent represen-
tation, and cost-effectiveness.






