BLACKSTONE’S SCIENCE
OF LEGISLATION*

DAVID LIEBERMAN

(Part I)

N 1795, Dugald Stewart, the professor of moral philosophy at the University

of Edinburgh and reigning Athenian of the North, observed in a famous

estimate of the career of Adam Smith that ‘the most celebrated works pro-
duced in the different countries of Europe during the last thirty years’ had ‘aimed
at the improvement of society’ by ‘enlightening the policy of actual legislators’.
Among such celebrated productions, Stewart included the publications of
Francois Quesnay, Anne-Robert Jacques Turgot, Pedro Campomanes, and
Cesare Beccaria and, above all, the writings of Smith himself, whose Wealth
of Nations ‘unquestionably’ represented ‘the most comprehensive and perfect
work that has yet appeared on the general principles of any branch of legisla-
tion’.! One of the more striking achievements of recent scholarship on
eighteenth-century social thought has been to make sense of this description
of Smith’s Inquiry and to enable us better to appreciate why Smith chose to
describe his system of political economy as a contribution to the ‘science of
a legislator’.2 In a cultural setting in which, as J.G.A. Pocock has put it,
‘jurisprudence’ was ‘the social science of the eighteenth century’, law and legisla-
tion further featured, in J.H. Burns’s formula, as ‘the great applied science
among the sciences of man’.? Moralists and jurists of the period, echoing
earlier political conventions, may re:'«ldily have acknowledged with Rousseau
that ‘it would take gods to give men laws’. Nevertheless, even in Rousseau’s
programme for perfecting ‘the conditions of civil association’ — ‘men being
taken as they are and laws as they might be’ — a mortal ‘legislator’ appeared
plainly ‘necessary’." The special challenge for ‘his enlightened age’, proclaimed
Beccaria, was to ensure that lawmaking ceased to be ‘the work of the passions
of a few or the consequences of a fortuitous or temporary necessity’.5 And
this in turn suggested, as Claude Helvétius instructed his fellow philosophes,
that, if philosophers were to ‘be of use to the world’, they must conduct their
inquiries ‘from the same point of view as the legislator’.6

Stewart’s characterization of ‘the most celebrated works’ produced by Smith-
and his contemporaries also supplies a useful introduction to another theme.
This regards Stewart’s inability to find an English author to rank among the
famous Continental and Scottish contributors to the recent queést for legislative
principles. The omission in fact proved short-lived, for early in the nineteenth
century Stewart encountered a distinctive voice of English legislative science

* This article is reprinted from The Journal of British Studies with the kind permission
of the author and publisher.
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in the figure of Jeremy Bentham, whose Defence of Usury and Panopticon
scheme earned Stewart’s endorsement as substantial instances of enlightened
law reform.”

Stewart’s eventual enlistment of Bentham to the modern, European-wide per-
suit of legislative theory and law reform can be taken as an unusually early
version of what later in the nineteenth century became, and has ever since re-
mained, an othodox interpretation of Benthamism as the definitive and in-
novative embodiment of law reform in England. Bentham, Sir Henry Maine
explained, ‘was the first Englishman to see how the legislative powers of the

State . . . could be used to rearrange and reconstruct civil jurisprudence’.8 In
stark comparison, the period before Bentham was, in F.W. Maitland’s judg-
ment, ‘a time of self-complacency . . . for the law, which knew itself to be

the perfection of reason’,” James Bruce likewise remarked on the ‘genial op-
timism’ of pre-Benthamic times that ‘took the law as it stood to be the best
possible’, an attitude that received authoritative expression in the writings of
Bentham’s great adversary, William Blackstone, who found ‘little to criticize
and nothing to require amendment in rules and a procedure which half a cen-
tury later few ventured to justify’.10 Blackstone, Maine concurred, was ‘always
a faithful index of the average opinions of his day’.!! Bentham and his school
were quite different. Bentham himself ‘was in truth neither a jurist nor a
moralist, [and] theorise[d] not on law but on legislation’, and Maine in the
famous historical judgment knew of no ‘single law reform effected since
Bentham’s day which [could] not be traced to his influence’.!?

Given these confident judgments and striking contrasts, it becomes surpris-
ing to find Blackstone himself invoking ‘the science of legislation’ as early as
the ninth page of the first volume of the four-volume Commentaries on the
Laws of England and there heralding the subject as ‘the noblest and most dif-
ficult of any’.13 Equally unexpected is it to discover Blackstone in the Com-
mentaries declaring his remarks specifically addressed to ‘such as are, or may
hereafter become, leg,islators’.14 And as surprising still is it to find Blackstone,
no less than his best-known critic Bentham, eagerly presenting his intellectual
labours in law as a contribution to the busy age ‘in which knowledge is rapidly
advancing towards perfection’.ls Thus Blackstone defended his position as the
first teacher of English law at an English university by insisting that, if his subject
had previously been excluded from university education, this was the legacy
of ‘monastic prejudice’ that only ‘a deplorable narrowness of mind’ could wish
to see perpetuated. ‘To the praise of this age’, Blackstone rejoiced, ‘a more
generous way of thinking begins now universally to prevail’, and he could
therefore ‘safely affirm’ that no subject ‘how unusual soever’ was ‘improper
to be taught in this place, which is proper for a gentleman to learn’. Moreover,
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since law was ‘a science’ that distinguished ‘the criferions of right and wrong’,
that employed the “noblest faculties of the soul’, and that exerted the ‘cardinal
virtues of the heart’, it proved a ‘matter of astonishment and concern’ that
it was ever ‘deemed unnecessary to be studied in a university’. ‘If it were not
before an object of academical knowledge’, the Commentaries boldly proclaim-
ed, ‘it was high time to make it one.’!6

* * %

Few features of the Commentaries have suffered such unfortunate neglect
as Blackstone’s stated aim that his work should furnish guidance in legislative
theory. In what follows here, the chief concern is to chart the nature and con-
tent of this regularly overlooked Blackstonean ‘science of legislation’. This ap-
proach to the Commentaries serves to highlight the more practical and polemical
aspects of Blackstone’s celebrated law book. And these programmatic objec-
tives, it is further suggested, illuminate some of the most distinctive features
of Blackstone’s novel career in English legal science and provide an oppor-
tunity for reconsidering his relation to the legal theory and legal developments
of eighteenth-century England.l7

As ever in treating Sir William Blackstone, it is useful to begin with the ob-
vious: the Commentaries on the Laws of England was the unrivaled legal classic
of eighteenth-century England, a composition that overshadowed all other con-
temporary legal writing and at times even overshadowed its author. According
to the testimony of Lord Ellenborough, one of Blackstone’s nineteenth-century
successors on the bench: ‘Blackstone . . . was comparatively an ignorant man,
he was merely a fellow of All Souls College . . . His true and solid knowledge
was acquired afterwards-. . . It might be said of him, at the time he was com-
posing this book, that it was not so much of his learning that made the book,
as it was the book that made him learned’.!® Ellenborough might have added,
it was the book that made him famous. On its success, Blackstone, who had
earlier failed to triumph either at the London bar or in his candidacy for the
Oxford chair of civil law, secured royal patronage, entered Parliament, and
finally received judicial appointment.

Blackstone’s great law book was based on a course of Oxford lectures he
began delivering in 1753. This was an educational innovation, and Blackstone
designed the lectures to provide ‘a general map of the law’ in England for the
future lawyer and educated layman. Between 1765 and 1769, this map was
published as the four-volume Commentaries on the Laws of England. Eight
editions quickly followed before Blackstone’s death in 1780. Between 1783 and
1849, the Commentaries, by then acknowledged ‘an essential part of every
gentleman’s library’, went through another fifteen editions.'? In the mid-
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nineteenth century, the work received extensive revision at the hands of H.J.
Stephen and, in this form, continued to be republished through to the twen-
tieth century.zo ‘It has been said’, one of Blackstone’s nineteenth-century
editors reported, ‘that this work . . . is the most valuable which has ever been
furnished to the public by the labour of any individual."?

As S.F.C. Milsom has recently pointed out, many of the most important
and innovative features of the Commentaries can be seen to reflect the special .
demands of Blackstone’s situation in ‘addressing laymen’ and seeking to give
them ‘an overall view’ of the legal system ‘from the outside’.# There was first
the sheer literary grace and accomplishment of the work. ‘The Commentaries’,
in A.V. Dicey’s phrase, ‘live by their style’.23 Equally dramatic was
Blackstone’s peerless achievement in presenting the law as an ordered and ra-
tional body of knowledge. Whereas the legal texts of ‘our ancient writers’,
Blackstone observed, displayed a ‘very immethodical arrangement’, his special
‘endeavour’ in the Commentaries was ‘to examine’ the law’s ‘solid founda-
tions, to mark out its extensive plan, to explain the use and distribution of its
parts, and from the harmonious concurrence of those several parts to

demonstrate the elegant proportion of the whole’.?*

Blackstone now rarely earns notice for his methodological novelty or
sophistication. With regard to issues of legal analysis and organization, scholars
have tended to follow Bentham in treating Blackstone’s arrangement of
England’s law as ‘a sink that . . . will swallow any garbage that is thrown into
it’.25 Nonetheless, Blackstone himself showed an unusual degree of confidence
and self-consciousness over his conceptualization and arrangement of the
English legal system and was eager to highlight just these features of his enter-
prise. He defended his decision in the Commentaries to include much ‘obsolete
and abstruse learning’ — such as ‘prosecuting any real action for land by writ
of entry, assise, formedon, writ of right, or otherwise’ — for the sake of ex-
hibition ‘the whole fabric [of English law] together’, without which it was ‘im-
possible to form any clear idea of the meaning and connection of those dis-
jointed parts, which still form a considerable branch of the modermylaw’ .26
In his outline preview of the Commentaries, the Analysis of the Laws of
England, he critically considered the previous attempts at ‘reducing our Laws
to.a System’, starting with an appreciative notice of ‘Glanvil and Bracton,
Britton and the author of Fleta’ and then moving on to rebuke the efforts of
Anthony Fitzherbert and Robert Brooke, criticize the approaches of Francis
Bacon, Edward Coke, and John Cowell, praise the example of Henry Finch,
and finally identify Matthew Hale’s own Analysis as ‘the most natural and scien-
tifical’ of ‘all the schemes hitherto made public for digesting the Laws of
England’ and Blackstone’s chosen model. The brief survey not only recorded
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the first of Blackstone’s several profound debts to Hale’s jurisprudence but
also made plain his sensitivity to the failings of his predecessors in construc-
ting a rational arrangement of English Law. This was one of the very few areas
of legal letters in which Blackstone chose to present himself as the author of

‘a Method in many respects totally new’. %’

For many of his contemporaries, moreover, the Commentaries’s presenta-
tion and conceptualization of the system of law in England proved a revela-
tion, as Blackstone was found to have furnished reason and erudition where
confusion and technicality hitherto obtained. A forbidding and arcane body
of knowledge, previously the exclusive domain of a professional caste, had been
reduced to first principles, elegantly presented, and rendered comprehensible
for a polite audience. Lord Chief Justice Mansfield, when asked to recommend
reading for a future lawyer, confidently cited ‘Mr. Blackstone’s Commentaries’
— ‘There [he] will find analytical reasoning diffused in a pleasing and
perspicuous style. There he may imbibe imperceptibly the first principles on
which our excellent laws are founded, and THERE he may become acquainted
with an uncouth crabbed author, Coke upon Littleton, who has disappointed
many a Tyro, but who cannot fail to please in modern dress.”®8 In similar
spirit, Sir William Meredith extolled Blackstone’s unprecedented achievement,
‘Proud am I to repeat my Admiration of your Commentaries . . . which have
introduced to our acquaintance a system that was most important for every
man to know; yet, till you brought it from Darkness into Light, had been as
carefully secreted from common understandings, as the Mysteries of Religion

ever were’.??

Blackstone, of course, did not attract only admirers. Within his lifetime in
England, at least three distinct lines of criticism emerged against his work. First
were the Dissenting ministers, Drs. Joseph Priestley and Philip Furneaux, who
immediately following its publication attacked the Commentaries’ apparent
defence of the restraints against Dissenters sanctioned by the Toleration Act.
Second were the Wilkites, who railed against the Commentator for his legal
defence of the anti-Wilkite actions of the House of Commons in 1769. The
third, and now best known, was Bentham, who began a lifelong pursuit of
the Commentaries in 1776 with the anonymously presented Fragment on
Government. Bentham never lacked for complaints against the Commentaries.
Still, he was clear that the ‘grand and fundamental’ blemish of the work was
its ‘antipathy to reformation’.>® The Commentaries all too often revéaled the
sentiments of a ‘tranquil copyist and indiscripninate apologist’ who laboured
under a crippling ‘hydrophobia of innovation’.3! For Blackstone, Bentham
caustically charged, ‘every thing’ was “as it should be’.3? Although Bentham
was Blackstone’s most severe critic on this score, he was by no means alone
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in resisting the Commentaries’ apparent readiness to defend the shortcomings
of the English system. Edward Gibbon — whose “first serious production’ in
English was a ‘copious and critical abstract’ of the Commentaries — perhaps
put the point most gently in observing that Blackstone approached the defects
of England’s legal system ‘with the becoming tenderness of a pious son who

would wish to conceal the infirmities of his parent’.33

* % %

Blackstone organized his prestigious ‘map’ of English law into four parts,
each comprising one volume of the Commentaries. Book 1, ‘Of the Rights of
Persons’, discussed civil rights and constitutional matters. Book 2, ‘Of the Rights
of Things’, dealt with property law. Book 3, ‘Of Private Wrongs’, summarized
the law of civil offences. Book 4, ‘Of Public Wrongs’, treated penal law.
Although the substance of the Commentaries was devoted to the laws of
England, Blackstone only embarked on this discussion after providing an ac-
count ‘Of the Nature of Laws in general’. This section set out the formal legal
theory on which the detailed treatment of English law was based.

Blackstone defined all law as a ‘rule of action, which is prescribed by some
superior, and which the inferior is bound to obey’.34 The law of nature was
identified with God’s will: ‘when He created man, and endued him with free
will’, God ‘laid down certain immutable laws of human nature’ that ‘regulated
and restrained’ that free will and ‘gave [man] also the faculty of reason to
discover the purport of those laws’.3® ‘This law of nature, being coeval with
mankind and dictated by God himself,’ in turn provided the ethical founda-
tion for all other law. ‘It is binding over all the globe, in all countries, and
at all times: no human laws are of any validity, if contrary to this; and such
of them as are valid desive all their force, and all their authority, mediately
or immediately, from this original.’36 Blackstone then completed this presen-
tation by formally defining ‘municipal law’ — the law established in a par-
ticular civil community — as ‘a rule of civil conduct prescribed by the supreme

power in a state, commanding what is right and prohibiting what is wrong’.37

Treating the law of nature as a source of English law was strictly conven-
tional, and the discussion bespoke Blackstone’s concern to furnish England’s
law with the appropriate philosophical apparatus, which in this setting demanded
a discussion of ‘what we call ethics or natural law’.3® The account invoked
standard eighteenth-century sources: Hugo Grotius, Samuel von Pufendorf,
Jean Barbeyrac, and Locke; and its presence in the Commentaries again evinced
the special requirements created by the audience Blackstone sought to secure
for his work. As he-explained at the outset of a chapter-length exploration of
the natural rights to property, such ‘enquiries, it must be owned, would be
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useless and even troublesome in common life’ and might be altogether omitted
‘when law is to be considered’ solely as ‘a matter of practice’. However, when
law was treated ‘as a rational science,” then it was never ‘improper or useless
to examine more deeply the rudiments and grounds’ of ‘positive constitutions,’
and this meant an investigation of how positive rules had ‘foundation in nature

or in natural law’.%®

A substantial amount of interpretative energy has been discharged to show
that Blackstone’s natural law doctrines occupied a relatively marginal position
in his jurisprudence or were even inconsistent with his understanding of the
nature of law specific to England.40 The details of these arguments need not
cause delay here, but it is worth noticing the importance of this ethical discus-
sion for an essential and pervasive political theme of the Commentaries. ‘The
idea and practice of this political or civil liberty,” Blackstone claimed, ‘flourish
in their highest vigour in these kingdoms, where it falls little short of perfec-
tion’.*! Civil liberty was the single most important attribute that glorified and
distinguished the system of law in England, and the manner in which ‘this in-
estimable blessing’ was secured and perfected formed a connective theme of
the Commentaries, the repeated point.of homage in Blackstone’s treatment
of customary law, constitutional arrangements, legal process, and English legal
history.

‘There was, to be sure, no novelty in Blackstone’s praise of English law for
its protection of civil liberty, much less in his finding conditions ‘very different’
among ‘the modern constitutions of other states’.*2 What, though, needs em-
phasis is that the primacy of liberty as a political value was established for
Blackstone by the divinely sanctioned laws and rights of nature. Civil liberty,
such as that which England enjoyed in such magnificent solitude, was ‘no other
than natural liberty so far restrained by human laws (and no further) as is
necessary and expedient for the general advantage of the public’. The core of
natural liberty was constituted by the ‘absolute rights of man’, which, like the
law of nature itself, were ‘one of the gifts of God to man at his creation, when
he endued him with the faculty of free will’. When man entered into society,
he gave up the ‘power of acting as one thinks fit’ subject solely to ‘the law
of nature’ and obtained thereby civil security and the ‘advantages of mutual
commerce’. But whatever the diverse and manifest benefits of organized social
life, the divinely ordained condition of natural liberty established that ‘the prin-
cipal aim of society’ remained ‘to protect individuals in the enjoyment of those
absolute rights [of nature], which were vested in them by the immutable laws
of nature’.*3 These ethical doctrines in turn indicated that, when Blackstone
proudly invoked Montesquieu’s conclusion ‘that the English is the only nation
in the world where political' or civil liberty is the direct end of its constitution’,
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he celebrated the English system in a particularly ambitious and momentous
fashion.* By the ‘immutable laws of nature’, the political peculiarity of the
English system was elevated to nothing less than the realization of the ‘prin-
cipal aim’ of all organized civil association.

Nonetheless, it was not on account of its natural jurisprudence that Blackstone
secured the reputation of his heralded ‘map’ of law. Rather, it was the unmat-
ched lucidity and clarity of his exposition of England’s often arcane and highly
technical legal inheritance. This inheritance was primarily constituted by the
common law, and nowhere was Blackstone more eloquent than in his celebra-
tion of the kingdom’s customary legal practices. According to the Commen-
taries, England’s lex non scripta was principally composed of the ancient
customs of the realm ‘used time out of mind, or in the solemnity of our legal
phrase, time whereof the memory of man runneth not to the contrary’.45
Blackstone further equipped common law with a fairly precise historical iden-
tity, associating it with the Saxon laws collected by Alfred and later consolidated
by Edgar and Edward the Confessor,* and, throughout the Commentaries,
he carefully blended his presentation of the substance of his law with an ac-

cournt of its ‘rise, progress, and gradual improvements’.47

In presenting his legal history, Blackstone was prompt to exploit the advan-
tages he enjoyed over his predecessors. In the seventeenth century, the actual
historical identity of English law remained in fierce dispute.48 Blackstone,
however, blithely invoked the legacy of 1688 to avoid such difficulties. When
treating, for example, the historical character of England’s first contract bet-
ween king and subject, he pragmatically observed that ‘whatever doubts’ were
hitherto brought to the subject ‘by weak and scrupulous minds’, these ‘must
now entirely cease, especially with regard to every prince who hath reigned since
the year 1688°.%° In addition to the valuable security found in the Glorious
Revolution, Blackstone drew further advantage and stimulus from the increas-
ingly sophisticated models of legal history produced by his contemporaries and
exemplified in the works of Montesquieu, Daines Barrington, and Lord Kames.
As Kames in particular instructed, all legal systems demanded historical ex-
amination, for law only became ‘a rational study’ when it was ‘traced historical-
ly’.50 Kames’s methodological declaration clearly obtained for the study of
English law. ‘The obsolete doctrines of our laws’, explained the Commentaries,
‘are frequently the foundation upon which what remains is erected’, so that
it was altogether ‘impracticable to comprehend many rules of the modern law,
in a scholarlike scientifical manner, without having recourse to the ancient’.*!

The heroic theme of Blackstone’s legal history was that of the perfection
of civil liberty, the long trajectory of development through which the kingdom
made stable its delicate constitutional balance, entrenched the subjects’ political

HeinOnline -- 98/99 Law & Just. - Christian L. Rev. 67 1988



68 LAW AND JUSTICE

securities, liberated itself from the oppressive features of the Norman feudal
system, and successfully adapted its historic legal remedies to serve the pur-
poses of commerce and property exc:hange.52 For Blackstone, as for his
acknowledged teachers in legal history, Matthew Hale and John Selden, the
common law’s historical character accordingly centred less on its ancient iden-
tity than on its unbroken line of development.s3 ‘Nothing’, Blackstone warned,
was ‘more difficult than to ascertain the precise beginning and first spring of
an ancient and long established custom’, and nothing more easy than to ‘mistake
for nature what we find established by long and inveterate custom’.’* Many
parts of the common law were recognizably modern, and the law had undergone
a process of continual change and amendment.> ‘Traditional laws in general’,
like England’s lex non scripta, ‘suffer by degrees insensible variations in prac-
tice’, and, although it was ‘impossible to define the precise period in which
that alteration accrued’, nevertheless ‘we plainly discern the alteration of the
law from what it was five hundred years ago’.56 And precisely because com-
mon law had been changed and altered through time by various hands, it was
‘now fraught with the accumulated wisdom of ages’57 and thereby attained a
level of excellence unavailable in less historically informed systems of
lawmaking.

Although the law’s history and development so ensured the singular merits
and appropriateness of common law for the English polity, this alone did not
exhaust or settle its grounds of legitimacy. England’s leges non scriptae com-
prised those customs that received ‘the force of laws, by long and immemorial
usage, and by their universal reception throughout the kingdom’.58 This for-
mula in part indicated that the issue of whether a particular practice was an
authentic custom could be stated as a question of whether it had been ‘used
time out of mind’. But not every customary practice was by reason of its
historical status a part of the common law, and the issue of which customs
enjoyed ‘the force of law’ also turned on the question of legal legitimacy in
general. This was made clearest when Blackstone turned to the process by which
it became known which customs had in fact been received as common law in
‘England. This occurred through the practice of the courts, where the common
law judges served as the ‘living oracles of the law’ and where their decisions
furnished ‘the principal and most authoritative evidence’ of which customs
formed ‘a part of the common law’. The ‘opinion of the judge’, however, was
not ‘the same thing’ as ‘the law’ itself, and history was not the sole criterion
by which judges ruled on the composition of common law. Thus, when the
judges discovered a previous judicial opinion of the law to be ‘contrary to
reason, much more if it be contrary to the divine law’, they declared ‘not that
such a sentence was bad law, but that it was not law, that is, that it is not the
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established custom of the realm’. And since a determination ‘contrary to reason’
was ‘not law’, ‘our lawyers are with justice so copious in their encomiums on
the reason of the common law that they tell us that the law is the perfection
of reason, that it always intends to conform thereto, and that what is not reason

is not law’.%?

All these doctrines reassuringly confirmed the ethical integrity of a customary
sytem of law whose ‘fundamental maxims and rules’, Blackstone concluded,
‘have been and every day are improving’.60 In England, however, improve-
ment had been purchased at a notorious price in the form of the multitude
of legel fictions and technicalities developed by the courts in the process of
adapting the historic rules of common law to altered social circumstances. As
Blackstone appreciated, fictions rendered the law burdensomely complex, left
the mechanics of litigation incomprehensible to the laymen, and were a fre-
quent object of common ridicule. To take the most infamous arena of com-
mon law technicality, ‘the necessary shifts and contrivances used in conveyan-
cing’, observed one of Blackstone’s first successors at Oxford, were ‘frequent
and popular matters of complaint’.61 Daines Barrington, a distinguished legal
antiquarian of Blackstone’s era, even questioned whether most professional
conveyancers or attorneys fully understood the relevant common law rules in
this area and concluded from the frequency of frustration within the mechanics
of real property law that the Hanoverian ‘testator might as well have continued
to have had no such power’ as was first granted him under the Henrician statute
of wills.5? Certainly the early-nineteenth-century critic of English legal forms
found no difficulty in making purposeful nonsense of the standard common
law conveyance:

If a man would, according to law, give to another an orange, instead of saying,
I give you that orange, the phrase would run thus, ‘I give you all and singular my
estate and interest, right, title, claim, demand of and in that orange, with all its
rind, skin, juice, pulp and pips, and all right and advantage therein, with full power
to bite, cut, suck, and otherwise eat the same, or give the same away as fullv and
effectively, as1. . . am now entitled to bite, suck, or otherwise eat the same orange,
or give the same away, with or without its rind, skin, juice, pulp and pips, anything
hereinbefore or hereinafter, or any other deed or deeds, instrument or instruments,
of what nature or kind soever, to the contrary in any wise notwithstanding’.

Yet, nothwithstanding acknowledged complaints and more caustic ridicule,
Blackstone still defended legal fictions as an unavoidable feature of England’s
legal inheritance and insisted that they actually furthered the capacity of the
courts to achieve justice.64 These arguments figured in one of the most elegant
passages of the Commentaries, where Blackstone concluded his presentation
of the system of civil remedies, an extremely laboured area of law that demanded
nearly three-hundred pages to expound. He directly conceded that this body
of law was ‘apt at our first acquaintance to breed a confusion of ideas’.%® But
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the ‘intricacy of our legal process’ that produced the appearance of confusion
was ‘one of those troublesome, but not dangerous evils, which have their root
in the frame of our constitution’. When the ‘influence of foreign trade and
domestic tranquility’ led to the decay of England’s ‘military tenures’, the com-
mon law judges ‘quickly perceived’ that the ‘old feudal actions’ were ‘ill suited’
to the succeeding ‘commercial mode of property’ that required ‘a more speedy
decision of right, to facilitate exchange and alienation’. But instead of ‘soliciting
any great legislative revolution in the old established forms’, they ‘endeavoured
by a series of minute contrivances’ to adapt the existing legal actions ‘to all
the most useful purposes of remedial justice’. These contrivances became ‘known
and understood’, and the ‘only difficulty’ remaining ‘arises from their fictions
and circuities’. But once the necessary historical exposition was supplied, ‘that
labyrinth is easily pervaded’: ‘Our system of remedial law resembles an old
Gothic castle, erected in the days of chivalry, but fitted up for a modern in-
habitant. The moated ramparts, the embattied towers, and the trophied halls,
are magnificent and venerable, but useless, and therefore neglected. The in-
ferior apartments, now accommodated to daily use, are cheerful and com-
modious, though their approaches may be winding and difficult.’

There was, of course, one more principal source of law in England: the statute
law, created by the sovereign will of the king-in-Parliament. In setting out the
nature-of its constitutional authority, Blackstone assembled a weighty state-
ment of the Parliament’s power to create law. ‘It hath sovereign and uncon-
trollable authority in the making, confirming, enlarging, restraining, abrogating,
repealing, reviving, and expounding of laws, concerning matters of all possi-
ble denominations, ecclesiastical, or temporal, civil, military, maritime, or
criminal; this being the place where that absolute despotic power, which must
in all governments reside somewhere, is here entrusted by the constitution of
these kingdoms.’67 As Bentham observed, the ‘vehemence . . . of this passage
is remarkable. He ransacks the language: he piles up . . . the most tremendous
epithets he can find.’®® Blackstone’s great ‘piling up of epithets’, it appears,
followed directly from his understanding of the nature of sovereignty. All
sovereign power was legislative (‘sovereignty and legislature’ indeed being ‘con-
vertible terms’);69 all governments had to contain a sovereign power, and such
sovereign authority had to constitute ‘that absolute despotic power which must
in all Governments reside somewhere’. Given this conception, it was obvious
that if sovereignty existed in England, as it had to, then it was held by the king-
in-Parliament. Blackstone, moreover, believed this conception easily vindicated
by the legislative record of the recent past. Parliament had demonstrated its '
supreme power by changing the succession to the throne, by altering the
established religion of the realm, and by even changing the constitution itself,
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‘as was done by the Act of Union and the several statutes for triennial and
septennial elections’. ‘In short,” Parliament could ‘do everything that is not
naturally impossible, and, therefore, some have not scrupled to call its power

. the omnipotence of parliament’, though Blackstone himself confessed to
finding the phrase ‘rather too bold’.7®

Because of Blackstone’s demonstrable concern throughout the Commentaries
to resist any radical interpretations of the English constitutional experience,
it has been natural for scholars to concentrate on those features of his treat-
ment of parliamentary government designed to resist the doctrines of ‘Mr. Locke
and other theoretical writers . . . that ‘‘there remains still inherent in the peo-
ple a supreme power to remove or alter the legislative, when they find the
legislative act contrary to the trust reposed in them’’ "1 And because, in
result, he supplied such an extensive formulation of parliament any legislative
supremacy, the Commentaries have served English constitutional historians as
an important authority for documenting the point at which parliamentary
sovereignty came to be unambiguously identified with legislative omni-
potence.72 Unfortunately, these features of the Commentaries have encouraged
a tendency to restrict discussion of Blackstone’s ideas on legislation to his much-
cited pronouncements on Parliament’s constitutional power. However, to ex-
plore Blackstone’s theory of legislation, rather than his notion of legislative
sovereignty, it is necessary to leave his formal constitutional doctrines and turn
instead to his more detailed treatment of the contribution of parliamentary
lawmaking to the system of law in England.

(To be continued)
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