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For every crime committed, there are at least two victims: Society
suffers a violation of its laws, and the actual victim suffers an injury to
person or property. Yet the American criminal justice system currently
allows only the state to play a meaningful role in the prosecution of a
criminal case. While the public prosecutor takes center stage and repre-
sents the interests of the state in delivering justice, the actual victim of
the crime is relegated to the role of witness for the prosecution. The
failure to grant crime victims a prominent role in the dispensation of
criminal justice is particularly shortsighted because the continued func-
tioning of the criminal justice system depends on victim cooperation both
in reporting offenses and in assisting the prosecution of crimes.

Despite the importance of victim participation to the operation of
the criminal justice system, commentators have observed that crime vic-
tims are largely excluded from the system and that those victims who do
participate suffer a "second victimization" at the hands of that system.
The victims themselves have become increasingly dissatisfied with a pro-
cess that denies them a prominent role in bringing an accused offender to
justice. They show their dissatisfaction by removing themselves from the
system: They fail to report crimes; they fail to appear in court; and at
times they resort to vigilantism. Victim withdrawal from the criminal
justice process creates a public impression that the system is inefficient
and unresponsive, and thus exponentially increases the likelihood that
more victims will be deterred from reporting crimes and testifying in
court.

In recent years, crime victims. frustrated by their limited role in the
criminal justice system have agitated for increased access to, and impact
on, the criminal justice process. The Victims' Rights Movement has
become a prominent national force that has spawned legislative reforms
in three main areas: victim compensation, victim satisfaction, and victim
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impact.I Measuring the effect of such legislation on victim satisfaction is
problematic because the relationship between the enactment of a statute
and any subsequent changes is always uncertain. Yet, while satisfaction-
oriented reforms have apparently been marginally successful in facilitat-
ing victim participation in the criminal justice system, impact-oriented
reforms have failed to increase significantly the ability of victims to affect
criminal sentencing dispositions.2

The primary reason that impact-oriented reforms have faltered is
that the great majority of criminal cases are disposed of through guilty
pleas negotiated prior to trial. Plea negotiations are not public, and vic-
tims traditionally have been excluded from participation. Experimental
attempts to involve crime victims in plea negotiations have been infre-
quent. Moreover, when attempted, these programs have tended to create
a rubber-stamp procedure in which the victim essentially acquiesces to a
bargain already negotiated by the prosecutor and the defense attorney.
The programs have not given victims who participate any opportunity to
influence the outcome of their cases. Consequently, it is not surprising
that victims do not consistently report that their participation in negotia-
tions increased their satisfaction with the criminal justice system.3

This Comment suggests a proposal for reform that will allow crime
victims to have an impact on the outcome of their criminal cases. The
proposal is intended to increase victim satisfaction with the criminal jus-
tice system by giving victims the right to veto plea bargain offers that
they perceive to be too harsh or too lenient. It is hoped that this
increased satisfaction will encourage more victims to report crimes and
to participate in their prosecution.

I. Victim compensation programs seek to repay victims for the losses they incur due to crime,
either through state compensation funds or through repayment from the offenders themselves.
Numerous proposals in recent years have recommended restitution for crime victims. These
proposals are beyond the scope of this Comment. For more information regarding existing and
proposed victim compensation programs, see generally CONSIDERING THE VICTIM: READINGS IN
RESTTION AND VICTIM COMPENSATION (I. Hudson & B. Galaway eds. 1975) [hereinafter
CONSIDERING THE VICTIM].

Reforms aimed at improving victim satisfaction seek to minimize victims' feelings of alienation
from the criminal justice system by making their participation in the process more comfortable and
convenient. Examples of reforms of this type include providing separate waiting rooms for victims
and defendants, and allowing victims to be on-call when they are scheduled to appear in court. See
PRESIDENT'S TASK FORCE ON VICTIMS OF CRIME, FINAL REPORT 72 (Dec. 1982) [hereinafter
FINA. REPORT].

Victim impact reforms go a step further and are intended to ensure that crime victims who do
participate in the system have a meaningful and effective voice-be it lenient or punitive-in the
actual outcome of the criminal case. An example of this type of reform is the ability of crime victims
to make an impact statement at the sentencing phase of the trial. See infra notes 48-49 and
accompanying text. This Comment will address reforms of this type.

2. See infra notes 70-80 and accompanying text.
3. For a discussion of these programs and their effectiveness in increasing victim satisfaction

and victim impact on case dispositions, see infra notes 95-108 and accompanying text.
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Part I of this Comment reviews the historical role of the victim in
the criminal justice system and evaluates the system's relatively recent
rejection of the victim in the context of both the changing American atti-
tudes toward crime and the emergence of the Victims' Rights Movement.
Part II examines the reforms that have been enacted to permit victim
impact at the posttrial and pretrial stages of the process, and concludes
that these reforms have either been ineffective or present serious constitu-
tional infirmities.

Part III outlines a proposal to allow victims to veto pretrial disposi-
tion offers that are unsatisfactorily lenient or unnecessarily punitive. The
proposal presumes that the prosecutor, in filing criminal charges, has
indicated that the state is ready and willing to proceed to trial. Under
the terms of this proposal, prosecutors would be required to inform the
victim of any plea offer before presenting it to the defense and request the
victim's approval. A veto by the victim would be binding on the prosecu-
tor, who would be required either to reformulate the vetoed offer until
the victim agrees with its terms or to proceed to trial. Part III concludes
by critically evaluating the proposal. It discusses the proposal's constitu-
tionality, presents the policy rationales for expanding the role of the vic-
tim in the criminal disposition process, and assesses the practical costs
and benefits of a victim's veto.

I
THE RETURN OF THE VICTIM

Although the crime victim once played a prominent role in the
criminal justice process, the modem system of criminal justice almost
completely excludes the victim.4 The history of the gradual exclusion of
victims provides an interesting framework within which to consider the
proposal this Comment advocates, a proposal that would return to vic-
tims some of the influence they have lost.

A. The Victim as Prosecutor

During the American colonial period, crime victims were personally
responsible for apprehending and punishing criminals. Victims either
acted as police and prosecutors or employed others to do so.5 Victims
made arrests themselves or paid sheriffs to apprehend offenders. The

4. Cardenas, The Crime Victim in the Prosecutorial Process, 9 HARV. J.L. & PUB. POL'Y 357,
387-88 (1986); see also A. KARMEN, CRIME VICTIMS: AN INTRODUCTION TO VICTIMOLOGY 2-3
(1984) (stating that "[n]ow victims are merely bit players, upstaged by the government's prosecutors

.... "); Gittler, Expanding the Role of the Victim in a Criminal Action: An Overview of Issues and
Problems, 11 PEPPERDINE L. REv. 117, 117 (1984) (noting that "[t]he victims of crime are truly the
forgotten people in the American criminal justice system and are all too often victimized twice-first
by the crime and then by the system.").

5. See R. ELIAS, THE PoLrmcs oF VICTIMIZATION 11-12 (1986); McDonald, Towards a
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victim then hired a private attorney to prosecute the case. Under colo-
nial law, victims were allowed to collect damages from convicted
criminals, could bind offenders into servitude, or could pay the state to
incarcerate the perpetrators.6

In the nineteenth century, crime control increasingly became a func-
tion of government and less the job of the individual parties involved. By
the early 1800s, the system of restitution had been virtually abandoned,
due in part to the increasing popularity of incarceration as a form of
punishment.7 The abandonment of restitution and the establishment of
the penitentiary system meant that victims could no longer reap a per-
sonal benefit by participating in the criminal justice process.8 Moreover,
the rise of public police drastically limited the victim's role in the investi-
gation of crimes and the apprehension of criminals.9 Finally, the state
aggressively took over the meting out of punishment and the collection of
fines, eventually eliminating the need for private prosecutors.10

As the state increased its responsibility for the investigation and
punishment of criminal acts, the legal conception of crime changed. At
one time viewed as a private, personal affront, crime came to be seen as
an offense against the social order."1 This conceptual evolution naturally
led to the further exclusion of the victim from the criminal justice sys-
tem. Since crime by definition was committed against the state, criminal
prosecution was solely the state's right and responsibility. Significant
involvement by the victim was seen as inconsistent with, and even a chal-
lenge to, that notion. 2 Eventually, the victim's role in the modem

Bicentennial Revolution in Criminal Justice" The Return of the Victim, 13 AM. CRIM. L. REv. 649,
649 (1976).

6. R. ELIAS, supra note 5; see also McDonald, supra note 5, at 651-53.
7. R. ELIAS, supra note 5, at 12; S. WALKER, POPULAR JUSTICE: A HISTORY OF AMERICAN

CRIMINAL JUSTICE 65-66 (1980); McDonald, supra note 5, at 656-58.
8. See Cardenas, supra note 4, at 371-72; Hailer, Plea Bargaining: The Nineteenth Century

Context, 13 LAW & Soc'Y REv. 273, 275 (1979) ("With the abolition of restitution as a standard
penalty, the victim lost a direct interest in the outcome.... [Fines or imprisonment were penalties
to deter or rehabilitate the offender.").

9. R. ELIAS, supra note 5, at 12; McDonald, supra note 5, at 665-67.
10. R. ELIAS, supra note 5, at 12; McDonald, supra note 5, at 659-61. In developing the

system of public prosecution, America diverged from the English common law tradition of private
prosecution, a practice that coexists with public prosecution in England today. J. JACOBY, THE
AMERICAN PROSECUTOR: A SEARCH FOR IDENTITY 6-11 (1980).

11. A. KARMEN, supra note 4, at 3; Aynes, Constitutional Considerations: Government
Responsibility and the Right Not to be a Victim, I1 PEPPERDINE L. REv. 63, 72 (1984).

12. R. ELIAS, supra note 5, at 13. Some commentators have suggested that an unfortunate
byproduct of the conception of crime as an offense against the state has been the elimination of
informal mechanisms of social crime control, such as negative victim and community response to
offenders. Cf E. ZIEGENHAGEN, VICTIMS, CRIME, AND SOCIAL CONTROL 143 (1977) (referring to
various European colonies in noting that "the imposition of Western forms of law on non-Western
societies frequently results in a destruction of existing indigenous forms of social control without
their effective substitution.").

[Vol. 77:417
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system of criminal justice was limited to reporting crimes and testifying
as a witness for the prosecution.

B. The Failure of Rehabilitation

As the legal characterization of crime moved away from the notion
of individual injury and toward a concept of societal harm, new penologi-
cal theories developed that were more socially oriented and less respon-
sive to individual desires for retribution. In the early nineteenth century,
a theory of penal reform emerged that emphasized "treating" criminals
rather than punishing them. This "rehabilitative" model gained broad
acceptance among American legal scholars and became the dominant
penological theory throughout much of the twentieth century. 13

Underlying the theory of criminal rehabilitation was "the notion
that a primary purpose of penal treatment is to effect changes in the char-
acters, attitudes, and behavior of convicted offenders, so as to strengthen
the social defense against unwanted behavior, but also to contribute to
the welfare and satisfactions of offenders."14 The rehabilitative model
rejected criminal punishment in favor of the idea that the propensity to
commit crime could be eliminated through individualized treatment.15

One natural but unfortunate consequence of this focus on the capacities
of the criminal, however, was a decreased concern with the needs of the
victim.

Yet after a century of widespread acceptance in this country, much
of the support for the rehabilitative model has evaporated. 6 The factors
underlying the failure of rehabilitation are complex; no one element
emerges as the cause of its decline. One factor of considerable influence
was the publication of reports by American criminologists who first sys-
tematically studied penal treatment programs in the 1950s and 1960s and
found that criminal recidivism was apparently unrelated to the presence
or absence of treatment.17 Regardless of the reasons for its collapse,

13. F. ALLEN, THE DECLINE OF THE REHABILITATIVE IDEAL 1 (1981).
14. Id at 2.
15. See AMERICAN FRIENDS SERVICE COMMITIEE, STRUGGLE FOR JUSTICE 36-37 (1971)

[hereinafter STRUGGLE FOR JUSTICE].
The rehabilitation model may be based on the assumption that underlying causes of criminal

behavior can be identified; otherwise treatment would be ineffective. Alternatively, the model may
assume that treatment might influence criminal behavior even in the absence of any understanding of
the causes of such behavior. Some critics of the rehabilitation model reject both sets of assumptions.
See id at 40-42.

16. F. ALLEN, supra note 13, at 1-2.
17. See A. VON HIRSCH, PAST OR FUTURE CRIMES 4 (1985); see generally D. LIPTON, R.

MARTINSON & J. WILKS, THE EFFECTIVENESS OF CORRECTIONAL TREATMENT: A SURVEY OF
TREATMENT EVALUATION STUDIES 516-32 (1975) (summarizing the results of several studies that
have evaluated the effects of various treatment techniques on recidivism).

Various alternative theories have been advanced for the growing disenchantment with the
rehabilitative model. Some critics suggest that the failure of rehabilitation was the result of vesting
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however, the fact remains that "[a]fter more than a century of persistent
failure, this reformist prescription is bankrupt." 18

This climate of declining optimism regarding the possibility of effec-
tive criminal rehabilitation helped set the stage for the current reconsid-
eration of the role of the victim in the criminal process. 9 The efforts of
various groups to expand victim participation in the criminal justice sys-
tem have become popularly known as the Victims' Rights Movement.

C. The Growth of the Victims' Rights Movement

The preceding discussion has shown that, in recent decades, Ameri-
cans began to sense that the criminal justice system's emphasis on reha-
bilitation had been ineffective in preventing criminal recidivism.20

Additionally, the public increasingly felt that criminal justice officials
often gave priority to administrative efficiency over appropriate punish-
ment when disposing of cases.21 This change in American attitudes

both the power to punish and the responsibility to treat in the hands of one party. "[Tihe inevitable
result of blending in the same process the state's adversary interest against the prisoner with its
helping role for the prisoner... [is] the debasement of treatment." STRUGGLE FOR JUSTICE, supra
note 15, at 26-28.

Other commentators have suggested that the rehabilitation model failed because we as a society
lack sufficient understanding of the means of modifying criminal behavior to effectively prevent
recidivism through treatment. See F. ALLEN, supra note 13, at 34, 57-58; A. VON HIRSCH, supra, at
4.

Additional criticisms of the rehabilitation model focus on the impossibility of effectively treating
a patient who is coerced into receiving treatment, and the difficulty of obtaining adequate state
funding for individuals whom society tends to regard as unworthy. See STRUGGLE FOR JUSTICE,

supra note 15, at 11, 97. Further, some critics believe that confidence in the possibility of reform is
reduced when "a sense of difference and social distance separates the promoters from the subjects of
reform." F. ALLEN, supra note 13, at 30-31.

18. STRUGGLE FOR JUSTICE, supra note 15, at 8. The American Friends Service Committee's
harsh criticism of the rehabilitative model is particularly notable since the Quakers were at one time
closely associated with the model's emergence and growth in this country. F. ALLEN, supra note 13,
at 7.

The committee's primary objection to the rehabilitative ethic is that it leads to excessive
discretion and potential abuses in sentencing. Sentences under this model must necessarily be
indeterminate, since the offender theoretically may not be released until he or she is "rehabilitated."
This open-endedness in turn leads to excessively lengthy sentences. STRUGGLE FOR JUSTICE, supra
note 15, at 84, 124-25. The committee notes as an example the effect of the adoption of
rehabilitation in California, which led to an increase in the length of sentences and the number of
persons incarcerated with no change in recidivism rates. Id. at 91-92.

19. Public awareness of the failure of rehabilitation is evident from recent public opinion data.
In 1970, 73% of Americans felt that rehabilitation should be the main emphasis in prisons. By 1982,
that figure had declined to 44%. BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE
SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS 1983 261 (1984) [hereinafter SOURCEBoOK]; see
also S. WALKER, supra note 7, at 244 ("By the mid-seventies a profound retreat from rehabilitation
swept through public and professional thinking.").

20. See supra notes 17 & 19 and accompanying text.
21. See D. JONES, CRIME WrrOUT PUNISHMENT 201 (1979) (alleging that "[m]ost

prosecutorial decisions .. . are made by underqualified, inexperienced, and career-motivated
assistants who believe it is to their personal advantage to process criminal cases as expeditiously as
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eventually culminated in a national grass roots movement that advocated
increased recognition of victims' rights.

The origins of the Victims' Rights Movement can be traced to the
emergence of the science of victimology in the late 1940s and 1950s.22

By 1957, proposals for victim compensation were engendering interna-
tional public debate.23 New Zealand enacted the first victim compensa-
tion program in 1963,24 and two years later California became the first
American state to provide compensation for crime victims.25 The first
International Symposium on Victimology was held in Jerusalem in
1973,26 and in the mid-1970s the first American victim/witness assist-
ance programs were formed.27

Public interest in victims' rights continued to grow during the early
1980s.28 President Reagan convened a Task Force on Victims of Crime
which published its first report in 1982.29 The report recommended over
one hundred victim-oriented reforms aimed at state and federal govern-
ments, the judiciary, and criminal justice professionals. The Task Force
also proposed augmentation of the sixth amendment to the Constitution
to add language that would grant crime victims the right, "in every crim-
inal prosecution.., to be present and to be heard at all critical stages of
judicial proceedings.",

31

In 1986, the Justice Department issued a follow-up report on the
Task Force's recommendations.31 This report indicated that nearly
seventy-five percent of the Task Force's initial recommendations had

possible without much regard for the public safety...."); F. ZIMRING & R. FRASE, THE CRIMINAL
JUSTICE SYSTEM 495 (1980) ("Few practices in the system of criminal justice create a greater sense
of unease and suspicion than the negotiated plea of guilty .... The offense for which guilt is
acknowledged and for which the sentence is imposed often appears almost incidental to keeping the
business of the courts moving.").

22. According to Andrew Karmen, Benjamin Mendelsohn coined the term "victimology" in
an article written in 1947. A. KARMEN, supra note 4, at 26; see also R. ELIAS, supra note 5, at 17.
While victimologists study all types of victims, including victims of natural disasters, their work has
been incorporated into this Comment only to the extent that it bears upon victims of crime.

23. See A. KARMEN, supra note 4, at 26.
24. See R. ELIAS, supra note 5, at 18.
25. Carrington & Nicholson, The Victims' Movemenc An Idea Whose Time Has Come, 11

PEPPERDINE L. REV. 1, 2 (1984). The original California statute was repealed and redrafted in
1967. For the current California compensation plan, see CAL. GOV'T CODE §§ 13959-13969.2 (West
1980 & Supp. 1988).

26. A. KARMEN, supra note 4, at 26.
27. See R. ELIAS, supra note 5, at 19; see also Carrington & Nicholson, supra note 25, at 2

(noting that the National Organization for Victim Assistance was founded in 1976).
28. Carrington & Nicholson, supra note 25, at 5-10.
29. FINAL REPORT, supra note 1.
30. Ilt at 114.
31. OFFICE OF JUSTICE PROGRAMS, U.S. DEP'T oF JUsTICE, FOuR YEARS LATER: A REPORT

ON THE PRESIDENT'S TASK FORCE ON VICTIMS OF CRIME (May 1986) [hereinafter FouR YEARS
LATER].
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been implemented. a2 Several pieces of legislation enacted during this
period clearly demonstrate congressional recognition of the concerns of
crime victims. The federal Victim and Witness Protection Act of 198211
protects victims from intimidation and harassment by making it a crime
to threaten them or retaliate against them. The Comprehensive Crime
Control Act of 198434 contains several victim-oriented provisions,
including the Bail Reform Act, which provides that an accused crimi-
nal's dangerousness to the community may be considered at bail hear-
ings,a" and the Victims of Crime Act, which establishes a Crime Victims'
Fund to match thirty-five percent of the amounts paid by states in victim
compensation awards.36

There was substantial state legislative activity in the area of victims'
rights as well. As of July 1985, thirty-one states had enacted comprehen-
sive laws codifying a significant number of the reforms recommended by
the President's Task Force.37 These statutes included laws requiring that
victims be notified of case developments, mandating victim impact state-
ments at sentencing, assuring the prompt return of seized property, pro-
tecting victims from intimidation and harassment, and providing victim
restitution.38

Reforms dealing with victim restitution and increasing the respon-
siveness of the system to the needs of victims are not concerned with
affecting case outcomes. Instead, they seek to facilitate and encourage
victim participation in the criminal justice system by reducing the dis-
comfort and inconvenience victims presently experience. These provi-
sions typically have not been controversial, because they operate outside
the context of criminal due process and primarily implicate resource con-
cerns, such as administrative costs and case management.39

This Comment examines those reforms that have gone beyond mere

32. Id. at iii.
33. Victim and Witness Protection Act of 1982, Pub. L. No. 97-291, 96 Stat. 1248 (codified as

amended in scattered sections of 18 U.S.C. (1982 & Supp. IV 1986)).
34. Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, tit. 2, 98 Stat. 1976

(codified as amended in scattered sections of 18 U.S.C., 42 U.S.C. (1982 & Supp. IV 1986)).
35. Bail Reform Act of 1984, Pub. L. No. 98-473, tit. 2, § 203(a), 98 Stat. 1976, 1980 (codified

at 18 U.S.C. § 3142(g)(4) (Supp. IV 1986)).
36. Victims of Crime Act of 1984, Pub. L. No. 98-473, tit. 2, §§ 1401-1410, 98 Stat. 2170, 2171

(codified at 42 U.S.C. § 10602(a)(1) (Supp. IV 1986)).
37. See FOUR YEARS LATER, supra note 31, at 4 (charting the progress of victim-oriented

reforms in the state legislatures between 1982 and July 1985).
38. Id.
39. In fact, the number of victim/witness assistance programs doubled between 1980 and 1986.

FOUR YEARS LATER, supra note 31, at 5. Interestingly enough, one reason why this rapid expansion
in assistance programs has met with little resistance may be because the programs actually benefit
criminal justice officials more than victims. Robert Elias reports that these programs facilitate
witness management and reduce institutional costs, but concludes that they provide victims with
little actual assistance. See R. ELIAS, supra note 5, at 179.

[Vol. 77:417
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recognition of the needs of victims, seeking instead to empower victims
with the ability to affect the disposition of their cases. The primary
reforms falling in this impact-oriented category include the admission of
oral or written victim impact statements at parole hearings and at the
sentencing phase of criminal trials, and the inclusion of victims in pre-
trial plea negotiation conferences. Impact-oriented reforms are suscepti-
ble to criticism from those who fear that expanding the victim's role in
the criminal process will necessarily infringe upon the constitutional pro-
tections provided to the criminal defendant. The following section dis-
cusses the constitutionality of these impact-oriented reforms, and
critically evaluates their practical effectiveness.

II
INCREASING VICTIM IMPACT: REFORMS ATTEMPTED AND

CHALLENGES UNMET

The process of criminal justice depends on victims to report crimes
and to testify for the state when necessary.' Consequently, to ensure its
smooth functioning, the criminal justice system must avoid alienating
victims.4 1 Reform measures designed to increase victim impact on the
disposition of criminal cases attempt to prevent such alienation. These
measures assume that increasing victim impact will satisfy victims, and
that increased victim satisfaction will improve the operation of the crimi-
nal justice system.4'

40. See R. ELIAs, supra note 5, at 134 (estimating that approximately 95% of all reported
crimes that involve victims result from citizen complaints, often coming from the victims
themselves).

41. One commentator has noted that:
The most frequently voiced complaint concerns impersonality. Victims feel mistreated
.... They are interrogated, badgered, summoned, threatened with contempt of court for
noncooperation, dismissed, and perhaps later recalled without explanation or consultation.
Then after the state is through with them, whether their case was won or lost, they are cast
adrift to fend for themselves. Those who react angrily to such manipulation by the state
exert the only leverage left to them. They discontinue their participation in the process and
cut their losses of additional time, money, and pride by dropping out.

A. KARMEN, supra note 4, at 147 (citation omitted); see also M. BARD & D. SANGREY, THE CRIME
VICTIM'S BOOK 106-10 (1979) (noting that some victims decide not to report crimes because of a
"lack of faith in the police and the courts." Id at 106.); D. JONES, supra note 21, at 27 (estimating
that less than one-third of all crimes against persons in 1975 were reported to the police); Hindelang
& Gottfredson, The Victim's Decision Not to Invoke the Criminal Justice Process, in CRIMINAL JUS-
TICE AND THE VICTIM 65-77 (W. McDonald ed. 1976) (stating that victims decide not to invoke the
criminal justice process primarily because they believe nothing can be done).

42. See Hindelang & Gottfredson, supra note 41, at 57-58; Kelly, Victims' Perceptions of
Criminal Justice, 11 PEPPERDINE L. REv. 15, 20-21 (1984); see also FINAL REPORT, supra note 1, at
vi (stating that the criminal justice system is "absolutely dependent" on victim cooperation);
Schneider, Burcart & Wilson, The Role of Attitudes in the Decision to Report Crimes to the Police, in
CRIMINAL JUSTICE AND THE VICTIM, supra note 41, at 102 (victims of personal crimes, as opposed
to property crimes, were somewhat more likely to report the crime if they believed the court was apt
to punish the offender).
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Despite the obvious importance of the crime victim to the operation
of the criminal justice system, many legal scholars assert that victims
currently suffer a "second victimization" at the hands of criminal justice
professionals. 3 The criminal justice system has traditionally placed a
low priority on addressing the difficulties, both emotional and logistical,
that victims encounter when reporting crimes or testifying in court. A
1976 survey in Alameda County, California, revealed that twelve percent
of crime victims were not notified when an arrest was made in their
cases, thirty percent never got their property back after it was used as
evidence, sixty-one percent of those eligible for state compensation were
never informed of their right to file a claim, and forty-two percent were
never notified of the outcome of their cases.'

Victims have become increasingly dissatisfied by the lack of atten-
tion they receive from the criminal justice system.45 The danger of a
high level of victim dissatisfaction is that victims will become discour-
aged from future participation in the criminal justice system. The evi-
dence suggests that this is not an idle concern. Researchers noted in one
study that the more experience victim witnesses had with the courts, the
more reluctant they were to have any subsequent involvement with the
criminal justice system.'

The Victims' Rights Movement focused public attention on victims'
dissatisfaction with their treatment by the criminal justice system, and
prompted the enactment of numerous legislative reforms designed to
increase victim involvement in the process of criminal justice.47 Reform
measures were enacted to increase victim impact on the outcome of crim-
inal cases at both the posttrial and pretrial stages of the criminal process.
The legal and practical effects of these impact-oriented reforms are dis-
cussed in the following sections.

43. See R. ELLIAS, supra note 5, at 133; McDonald, Criminal Justice and the Victim: An
Introduction, in CRIMINAL JUSTICE AND THE VICTIM, supra note 41, at 17-20; cf C. BARTOLLAS, S.
MILLER & P. WICE, PARTICIPANTS IN AMERICAN CRIMINAL JUSTICE: THE PROMISE AND THE

PERFORMANCE 342 & n.12 (1983) (pointing out that victims "often feel that they are the ones on
trial"); L. FORER, CRIMINALS AND VICTIMS 29 (1980) (noting that the victim's role is that of a
witness, rather than a party, in our system of criminal justice, making the victim essentially a "non-
person").

44. A. KARMEN, supra note 4, at 148.
45. One commentator interviewed 100 felony crime victims and concluded that victims

"deeply resent being excluded from deliberations." Kelly, supra note 42, at 18. Another scholar
concluded that the victim's "sense of alienation with the criminal justice system has reached such
heights that many pieces of literature now discuss the problem in terms descriptive of a crisis."
Cardenas, supra note 4, at 357.

46. M. Knudten, R. Knudten & A. Meade, Crime Victims and Witnesses as Victims of the
Administration of Justice (1975) (Milwaukee: Center for Criminal Justice and Social Policy,
Marquette University) (unpublished paper), discussed in DuBow & Becker, Patterns of Victim
Advocacy, in CRIMINAL JUSTICE AND THE VICTIM, supra note 41, at 151.

47. See supra notes 22-39 and accompanying text.
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A. Reforms at the Posttrial Stage

Once a defendant's guilt is established at trial, a second phase of the
criminal process begins. In this posttrial, or penalty, stage, the judge or
jury determines the sentence the convicted defendant will receive. Some
reform efforts have attempted to give the victim a more significant role in
this stage of the criminal process. In many states and in the federal sys-
tem, legislation has been enacted that permits the sentencing judge or
jury to review a presentence report during the penalty phase of a criminal
trial. A portion of this report, known as a victim impact statement, con-
tains information regarding the financial, physical, and emotional impact
of the crime on the victim.4" In addition, several states permit the victim
or a representative to appear in person at the sentencing hearing and
present this information directly to the sentencer. This personal appear-
ance by the victim or the victim's representative is called "allocution."4 9

The judge or jury may then consider this impact information in deter-
mining the appropriate sentence.

1. Posttrial Reform: A Legal Analysis

At first glance, the introduction of victim impact statements and vic-
tim allocution at the sentencing phase of criminal trials seems clearly
constitutional because the defendant's guilt is already established before
the impact information is introduced. For this reason, courts initially
did not feel that admitting such statements would violate a defendant's
constitutional right to due process 50 or the constitutional right to con-
front adverse witnesses."1

48. The Victim Witness Protection Act, Pub. L. No. 97-291, 96 Stat. 1248, 1249 (1982 & Supp.
III 1985) amended Federal Rule of Criminal Procedure 32 to require the inclusion of a victim
impact statement in the presentence report, which is required at the penalty phase of federal
prosecutions. See FED. R. CRIM. P. 32(c) and Pub. L. No. 92-291, § 2420 (Oct. 14, 1982). For a
representative state statute governing victim impact statements, see MICH. CoMP. LAWS ANN.
§§ 780.763-780.764 (West Supp. 1988).

49. See E. VILLMOARE & V. NETO, VIcTIM APPEARANCES AT SENTENCING HEARINGS
UNDER THE CALIFORNIA VICrIMS' BILL OF RIGHTS ix (Mar. 1987).

As of July, 1985, 19 states permitted victim allocution at the sentencing phase of criminal trials,
and 39 states required a victim impact statement at this stage of the proceedings. FOUR YEARS
LATER, supra note 31, at 4.

Several states also permit victims to appear and make statements at parole eligibility hearings.
See E. VILLMOARE & V. NETO, supra, at 68-71.

For a representative state statute regarding allocution, see MICH. CoMP. LAWS ANN. § 780.765
(Supp. 1988).

50. See Comment, Victim Impact Statement 10 WESTERN ST. U.L. REv. 221, 226 (1983)
(authored by Martha Hoffman) (noting the potential application of the fifth and sixth amendments
to victim impact statements).

51. Several Supreme Court cases paved the way for the admissibility of victim impact
statements by holding that reliable unsworn or out-of-court statements could be admitted at
sentencing. See, eg., Williams v. New York, 337 U.S. 241, 251 (1949) (holding that use of a
probation report at sentencing was constitutional despite the defendant's inability to examine
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The United States Supreme Court cast doubt on the constitutional-
ity of victim impact statements, however, in Booth v. Maryland,2 a 1987
decision which held that victim impact statements are constitutionally
inadmissible in capital sentencing decisions. A Maryland jury had con-
victed the defendant, John Booth, of two counts of first degree murder
for killing an elderly couple during a robbery of their home. The jury
also heard the penalty phase of the trial, and imposed one death sentence
and one sentence of life imprisonment for the two murders.5 3

The defendant appealed. One ground for appeal involved Article
41, section 4-609(c) of the Maryland Code,14 which required the prepara-
tion and consideration of victim impact statements in capital cases. The
defendant contended that the admission of the victim impact statements
in his case violated the eighth amendment by introducing an arbitrary
element into the sentencing decision. 5

The victim impact statements considered by the Booth jury were
unusually articulate and emotional expressions of the grief and trauma
the victims' children experienced after their parents were killed. The son
described in haunting detail his discovery of his parents' bodies.5 6 The
daughter told of her grief as she cleaned her parents' home to eliminate
all traces of their brutal murder.57 Finally, the granddaughter of the
murdered couple described the grief she felt at her wedding, which took
place two days after the murders.58

The Maryland Court of Appeals rejected the defendant's argument
and held that the admission of these victim impact statements was not
unconstitutional error.5 9 The court held that admission of a victim
impact statement at a capital sentencing proceeding was not per se
unconstitutional because moral outrage is a permissible consideration in
deciding to impose the death penalty. The court further held that the
statements had not injected arbitrary considerations into the sentencing
decision, but were "relatively straightforward and factual description[s]
of the effects of these murders on members of the... family." 60

In a 5-4 decision, the Supreme Court vacated the death sentence.61

The Court held that information contained in a victim impact statement

adverse witnesses or rebut the statements). The reasoning in Williams was reaffirmed in Williams v.
Oklahoma, 358 U.S. 576 (1959), and Specht v. Patterson, 386 U.S. 605 (1967).

52. 107 S. Ct. 2529 (1987).
53. Id at 2532.
54. MD. ANN. CODE art. 41, § 4-609(c) (1982 & Supp. 1987).
55. Booth, 107 S. Ct. at 2532.
56. Id at 2537-38.
57. Id at 2538.
58. Id at 2537-38.
59. Booth v. State, 306 Md. 172, 223, 507 A.2d 1098, 1124, cert granted, 479 U.S. 882 (1986).
60. Id
61. Booth v. Maryland, 107 S. Ct. 2529, 2536 (1987).
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"is irrelevant to a capital sentencing decision, and that its admission cre-
ates a constitutionally unacceptable risk that the jury may impose the
death penalty in an arbitrary and capricious manner."'62 The Court
stated that the factors relevant to a sentencing decision are those that
have "some bearing on the defendant's 'personal responsibility and moral
guilt,' "63 not the personal characteristics of the victims, the emotional
impact of the crime on the family, or the family's opinions and character-
izations of the crime and the defendant." Noting that not all victims
have families who are able to express their sorrow as eloquently as the
family in Booth, the Court reasoned that the death penalty decision
should not depend on one's ability to articulate grief.6" The Court also
found itself "troubled by the implication that defendants whose victims
were assets to their community are more deserving of punishment than
those whose victims are perceived to be less worthy."66

The Booth Court carefully limited its holding to capital sentencing
decisions, suggesting in a footnote that victim impact information might
be relevant in a noncapital criminal trial.67 Justice White, dissenting,
questioned this distinction, stating that "if punishment can be enhanced
in non-capital cases on the basis of the harm caused, irrespective of the
offender's specific intention to cause such harm, I fail to see why the
same approach is unconstitutional in death cases."6 Nonetheless, after
Booth, the constitutional validity of victim impact statements remains in
doubt even in noncapital cases.69

62. Id. at 2533.
63. Id. (quoting Enmund v. Florida, 458 U.S. 782, 801 (1982)). In dissent, Justice Scalia

pointed out that the degree of harm caused by a defendant, although wholly unrelated to
blameworthiness, has generally been held by the Court to be related to that defendant's personal
responsibility for the crime. As an example he noted that a robber who aims a gun at a guard and
kills him may receive the death penalty, while that same robber may escape a death sentence if the
gun misfires. 107 S. Ct. at 2541 (Scalia, J., dissenting).

64. Id at 2533-34.
65. Id at 2534.
66. Id at 2534 n.8. In dissent, Justice White noted that the Court already bases capital

sentencing decisions on the characteristics of victims, since one who murders the President, Vice
President, a Congressman, a cabinet official, or a Supreme Court justice may receive the death
penalty, whether or not the victim's identity is known to the assassin. Id at 2540 n.2.

67. Id at 2535 n.10.
68. Id. at 2540 (footnote omitted) (White, J., dissenting).
69. The Booth Court may have strained to distinguish capital sentencing because it wished to

preserve the notion of victim involvement in some capacity. In recent years, the Court has shown an
increasing tendency to recognize the crime victim in its decisions. See generally O'Neill, The Good,
the Bad, and the Burger Court Victims'Rights and a New Model of Criminal Review, 75 J. CzJM. L.
& CRIMINOLOGY 363 (1984); Pauley, The Emerging 'Victim Factor'in the Supreme Court's Criminal
Jurisprudence, 61 IND. L.J. 149 (1986).

Since Booth was decided, some lower courts have permitted the admission of victim impact
statements in noncapital cases. See Tibbs v. State, 72 Md. App. 239, 258 n.6, 259, 528 A.2d 510, 519
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2 Posttrial Reform: Practical Limitations

In addition to the constitutional concerns implicated by the use of
victim impact statements, the statements simply have not lived up to
their initial promise as a means of empowering victims. First, victim
impact statements are admissible only after a defendant has been con-
victed at trial. Since over ninety percent of all criminal cases end in a
negotiated guilty plea and no trial is ever held,70 most victims never have
the opportunity to present a statement.

In addition, very few impact statements are actually considered at
sentencing. A Maryland study revealed that, over a six-month period,
only twenty-three percent of presentence reports in that state contained a
victim impact statement.71 This may be traced to inadequate victim noti-
fication procedures, which proved to be the major obstacle to the imple-
mentation of allocution in California.72 A California study found that,
even though the increase in workload caused by the notification process
was minimal,73 less than half of the victims sampled were aware of their
allocution right.74 The study further estimated that less than three per-
cent of the eligible victims actually appeared at sentencing hearings.75

While an Ohio study reported higher victim participation, stating that
nearly sixty percent of sexual assault victims made a sentencing recom-

n.6, cerL denied, 311 Md. 286, 533 A.2d 1308 (1987); Killebrew v. Texas, 746 S.W.2d 245, 247-48
(Tex. Ct. App. 1987).

In addition, some courts have limited Booth to its particular facts, holding that victim impact
statements may be considered by a judge, but should not be presented to a jury. See Lightbourne v.
Dugger, 829 F.2d 1012, 1027 & n.16 (11th Cir. 1987), cert denied, 109 S. Ct. 329 (1988); State v.
Bell, 293 S.C. 391, 402-03, 360 S.E.2d 706, 712-13 (1987), cert denied, 108 S. Ct. 734 (1988). But see
Patterson v. State, 513 So. 2d 1257, 1263 (Fla. 1987) (holding that a victim impact statement heard
by the judge alone constituted reversible error in light of Booth).

Finally, several courts have evaded the Booth reasoning entirely, by holding that challenged
statements do not rise to the level of the statement at issue in Booth, and therefore do not pose the
danger of an arbitrary sentencing decision. See Hill v. Thigpen, 667 F. Supp. 314, 338 & n.4 (N.D.
Miss. 1987); People v. Ghent, 43 Cal. 3d 739, 771-72, 739 P.2d 1250, 1271-72, 239 Cal. Rptr. 82,
103-04 (1987), cert. denied, 108 S. Ct. 1099 (1988); Mills v. State, 310 Md. 33, 72-73 & n.14, 527
A.2d 3, 22 & n.14, cert granted, 108 S. Ct. 484 (1987), vacated, 108 S. Ct. 1860 (1988); State v.
Brown, 320 N.C. 179, 202-03, 358 S.E.2d 1, 17-18, cert. denied, 108 S. Ct. 467 (1987).

70. R. ELAs, supra note 5, at 150; J. KAPLAN & J. SKOLNICK, CRIMINAL JUSTICE 454 (9th
ed. 1987) (quoting from an address by Chief Justice Warren Burger, N. Y. Times, Aug. 11, 1970, at
24, col. 4); Cramer, Rossman & McDonald, The Judicial Role in Plea-Bargaining in PLEA-
BARGAINFING 139 (W. McDonald & J. Cramer eds. 1980).

71. See Hudson, The Crime Victim and the Criminal Justice System: Time for a Change, I 1
PEPPERDINE L. REv. 23, 53 (1984).

72. E. VILLMOARE & V. NERo, supra note 49, at ix. In California, form notices are mailed to
victims by the probation department, informing them of their right to make an oral or written
impact statement. Id. at 32. The problem, however, is that the probation departments do not view
themselves as responsible for conducting follow-up on the notification. Id. at 34.

73. d, at 57. The estimated additional time it takes a probation department official to prepare
the victim impact statement is approximately one hour per case. Comment, supra note 50, at 225.

74. E. VILLMOARE & V. NETO, supra note 49, at 42.
75. Id at 52.
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mendation in the presentence report, the study also noted the paucity of
available participation statistics.76 Inadequate notification procedures
therefore appear to be a major factor limiting the effectiveness of victim
impact statements.

Even when victims do participate by making a statement, judges
often disregard it when making sentencing decisions. In states where
both the right to make a written statement and the right to allocute coex-
ist, many judges feel that allocution is superfluous. 7 Further, judges in
states that have determinate sentencing laws are significantly constrained
by those sentencing codes and may be unable to adjust their sentence to
reflect victim impact.78 Finally, some judges simply feel that they receive
adequate information about the victim without the victim impact state-
ment.7 9 In fact, one study characterized the victim impact statement as
"a mere genuflection to ritualistic legalism" that simply creates the
impression that "something is being done."80

In light of the holding in Booth, the future admissibility of victim
impact statements is unclear. As the Court noted, the involvement of a
crime victim in the sentencing phase of a capital criminal trial raises seri-
ous constitutional concerns. In addition, the statements of victims have
been only minimally effective in enhancing victim impact, due in large
part to the vast number of cases that are disposed of before trial, low
victim participation in making the statements, and the minimal effect of
such statements when made. Some researchers have concluded that "[i]f
the intent.., is to give victims an opportunity to comment on and influ-
ence the sentences for the crimes committed against them, victim partici-
pation must exist at earlier stages in the prosecution of cases."81
Accordingly, several jurisdictions have attempted to provide for mean-
ingful participation by victims at the pretrial stage of the criminal
process.

B. Reforms at the Pretrial Stage

By far the overwhelming majority of criminal defendants never
undergo a criminal trial because they enter a negotiated guilty plea. 2

76. Walsh, Placebo Justice: Victim Recommendations and Offender Sentences in Sexual Assault
Cases, 77 3. CRIM. L. & CRIMINOLOGY 1126, 1130 (1986).

77. One study reported that two-thirds of the judges surveyed saw no need for allocution, since
the victim impact statement in the presentence report provided all the information necessary to
make a sentencing decision. E. VILLMOARE & V. NETO, supra note 49, at 37.

78. See id. at 59, 62 (stating that plea bargaining and California's determinate sentencing law
together severely limit the possible impact of victim allocution on sentencing results).

79. See J. HERNON & B. FORST, THE CRIMINAL JUSTICE RESPONSE TO VICTIM HARM 59
(1984).

80. Walsh, supra note 76, at 1139.
81. E. VILLMOARE & V. NETO, supra note 49, at 62.
82. See supra note 70 and accompanying text.
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The process of obtaining guilty pleas is known as plea bargaining.
In the plea bargaining process, "the defendant relinquishes [the]

right to go to trial in exchange for a reduction in charge and/or sen-
tence." 3 The judge maintains a nonparticipatory, supervisory role in the
process and is not bound by any sentencing agreement the parties reach.
In practice, however, judges usually accept these recommendations. 84

Many legal observers consider the current system of plea bargaining to
be a necessity in an overburdened and underbudgeted criminal justice
system. 5

The plea bargaining process, however, has been characterized by an
"almost total disregard for the role of the victim." 86 Plea negotiations
typically involve only the prosecutor and the defense counsel; victims are
neither notified nor allowed to participate. Consequently, a few attempts
at victim-oriented reform have attempted to bring the victim into the
pretrial plea bargaining process. Some jurisdictions now allow crime vic-
tims to attend pretrial negotiation conferences and to give their opinions
regarding disposition agreements. The scope of these reforms has been
limited, however, as victims are not permitted to have a voice in the ulti-
mate disposition decision.

1. Pretrial Reform: A Legal Analysis

Crime victim participation in pretrial negotiations may be chal-
lenged as interfering with the presumption of innocence that character-
izes our system of criminal justice. An accused suspect is presumed
innocent until tried and found guilty of a crime. In order to prove guilt,
the state must establish, among other things, that a crime was in fact
committed and that the accused suspect was responsible. Thus, a victim
is actually only a "presumed" victim of any particular defendant at the
pretrial stage of the litigation. 7 Involvement of an "alleged" victim at
this stage arguably is inappropriate, since it has not yet been established

83. Heumann, A Note on Plea Bargaining and Case Pressure, 9 LAW & Soc'Y REV. 515, 515
(1975).

84. See Cramer, Rossman & McDonald, supra note 70, at 144-45 (approximately two-thirds of
judges follow to some extent prosecutors' sentencing recommendations).

An interesting case in which a victim played a role in a state appeals court judge's refusal to
honor a plea bargain occurred recently in California. In that case, the judge at a sentencing hearing
permitted a member of the deceased victim's family to make a statement regarding the impropriety
of accepting a plea bargain in the case. The victim's relative urged that the judge reject the plea
bargain proposed by the defendant and the prosecutor, because it had been obtained as a result of
favoritism. (Several members of the defendant's family worked for the local police and probation
departments.) The judge concurred, and refused to honor the plea. People v. Stringham, 306 Cal.
App. 3d 184, 253 Cal. Rptr. 484 (1988).

85. J. KAPLAN & J. SKOLNICK, supra note 70, at 455.
86. Hall, The Role of the Victim in the Prosecution and Disposition of a Criminal Case, in

PERSPECTIVES ON CRIME VICTIMS 331 (B. Galaway & J. Hudson eds. 1981).
87. R. ELIAS, supra note 5, at 139; E. ZIEGENHAGEN, supra note 12, at 146.
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as a matter of law that this particular victim has been harmed by the
accused.88 Yet this argument does not withstand close scrutiny.

First, involvement of an "alleged" victim at the pretrial stage does
not affect the ultimate determination of a defendant's guilt or innocence.
Whether or not a victim participates in pretrial negotiations, the defend-
ant is never required to plead guilty, and retains the option of proceeding
to trial for a determination of guilt.8 9

Yet the involvement of a sympathetic victim in pretrial negotiations
might be seen as placing unduly coercive pressure on a presumably inno-
cent defendant. The concern is that a defendant, faced with an "alleged"
victim who has suffered obvious harm and who vocally seeks retribution,
may be pressured into pleading guilty before it is ever legally determined
that the harm done to that victim was caused by the defendant charged
with the crime. Arguably, it is unfair for an "alleged" victim, who might
not have been harmed by the defendant charged, to subject that defend-
ant to such pressure.

Yet current plea bargaining practice, which does not involve the vic-
tim, already forces the "presumed" offender to choose between a fairly
certain "bargained" sentence and an uncertain but potentially harsher
sentence in the event of a guilty verdict at trial, before presenting a shred
of evidence to a court. The Supreme Court has rejected the argument
that it is somehow improper to subject "presumed" offenders to this
inherently coercive pressure, holding instead that, within certain broad
limits, the constitutionality of plea bargaining is beyond challenge.9"
Existing due process requirements sufficiently protect defendants from
undue coercion. The "presumed" offender is under no legal obligation to
accept any charge or sentence decision the prosecutor offers.9" A defend-

88. Note that this concern with the legal status of crime victims would not preclude victim
assistance programs and other satisfaction-oriented reforms, but would prohibit any effective impact
by crime victims before trial on criminal charging or sentencing.

89. See, e.g., J. KAPLAN & . SKOLNICK, supra note 70, at 461 (recounting two cases in which
defendants rejected generous offers by the prosecution that resulted in significantly harsher sentences
following trial); Kipnis, Criminal Justice and the Negotiated Plea, in F. ZIMRING AND R. FRASE,
supra note 21, at 520 ("[A] defendant can always reject any offer of concessions and challenge the
state to prove its case.").

It is clear, however, that criminal defendants generally feel they possess minimal bargaining
power in the negotiation process, particularly when they are in custody while awaiting trial. See J.
KAPLAN & J. SKOLNICK, supra note 70, at 476-79.

90. See Santobello v. New York, 404 U.S. 257, 262 (1971), in which the Court approved of the
plea bargaining process as long as plea agreements are kept; see also Halberstam, Towards Neutral
Principles in the Administration of Criminal Justice: A Critique of Supreme Court Decisions
Sanctioning the Plea Bargaining Process, 73 . CRIM. L. & CRIMINOLOGY 1, 2-3 (1982) ("Mhe
Supreme Court has rejected challenges to the constitutionality of this process in every case that has
come before it.") (footnote omitted).

91. See supra note 89 and accompanying text.

1989]



CALIFORNIA LAW REVIEW

ant's plea of guilty must be voluntary and is invalid if coerced.92 Addi-
tionally, the judge may not determine the voluntariness and intelligence
of a waiver of the right to trial by the defendant's silence, but must estab-
lish these elements through explicit inquiries.93 Finally, there must be a
factual basis for the plea.94

These constitutional constraints shield the defendant from
prosecutorial coercion during plea negotiations. Clearly, the same pro-
tections would also apply to a bargaining process that included a victim.
In fact, the pretrial negotiation phase provides a unique opportunity to
increase victim involvement without threatening a defendant's constitu-
tional protection. The defendant is always free to either accept an offer
approved by the victim or to reject it and proceed to trial. The involve-
ment of the victim at this stage therefore does not alter the delicate bal-
ance of government and defendant interests that has been established and
protected by the due process clause.

2 Pretrial Reform: Practical Limitations

A handful of jurisdictions have implemented a policy of including
crime victims in pretrial plea negotiations. The most comprehensive
study of this type of program took place in Dade County, Florida.95 In
the Florida program, victims were invited to attend structured plea nego-
tiation conferences. The defendant, defense counsel, the prosecutor, the
police officer, and the judge were also present. During these informal
conferences, the attorneys discussed the proposed disposition of the case
with the judge. The judge then questioned the victims regarding the
losses or injuries they had sustained, and inquired whether they were
satisfied with the proposed disposition. The victims, however, were not
permitted to veto any proposed settlement.96

Participation by victims in structured plea bargaining conferences,
like participation through victim impact statements, has been low. The

92. Scattered Supreme Court cases since 1926 have held that a negotiated guilty plea must be
voluntary and uncoerced. See, e.g., McCarthy v. United States, 394 U.S. 459, 465 (1969); Boykin v.
Alabama, 395 U.S. 238, 242 (1969); see also FED. R. CriM. P. Il(d); A. RosETr & D. CRESSEY,
JUSTICE BY CONSENT 58 (1976). The Court has also held that statutes which provide harsher
punishments for defendants who insist on proceeding to trial are invalid. Id. at 64.

However, a guilty plea is not involuntary because it is made in order to avoid the possible
imposition of the maximum legal penalty following a guilty verdict. Brady v. United States, 397
U.S. 742, 755 (1970); Parker v. North Carolina, 397 U.S. 790, 795 (1970). The Court has held fast to
this position even when such a plea is made by a defendant who simultaneously claims innocence.
See North Carolina v. Alford, 400 U.S. 25, 37 (1970).

93. Boykin v. Alabama, 395 U.S. 238, 242-43 (1969); FED. R. CRIM. P. l1(d).
94. See FED. R. CraM. P. I1(f).
95. See Heinz & Kerstetter, Victim Participation in Plea-Bargaining: A Field Experiment, in

PLEA-BARGAINING, supra note 70, at 167-73. Similar programs have been attempted in Detroit,
Louisville, and Clearwater. See E. VILLMOARE & V. NETO, supra note 49, at 6.

96. Heinz & Kerstetter, supra note 95, at 167.
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Florida study reported that only approximately one-third of all victims
actually participated in structured plea negotiations.97 Again, one reason
for the low participation rate appeared to be inadequate victim
notification.

98

When victims did participate, however, they did not create delays in
case processing or agitate for harsher sentences as critics had expected. 99

In fact, the average length of the pretrial settlement conferences in the
Florida study was only ten minutes."°  In addition, the researchers
reported that victims consistently agreed with the disposition proposed
by the attorneys.1" 1 The Florida research team concluded that "the
effect on sentencing, if any, was toward a reduction in sentence severity
and use of incarceration." 10 2

The Florida researchers suggested, however, that victims under
these circumstances may agree with proposed settlements out of a sense
of intimidation and a reluctance to disturb an apparent concurrence of
professional opinion. 0 3 In addition, the victims may have been acutely
aware that they had no actual power to modify an unsatisfactory disposi-
tion, although it is unclear to what extent this affected their decisions."
Nevertheless, the attorneys and judges were certainly aware of the vic-
tims' lack of actual power and may have subliminally signalled to them
that the disposition decision was not subject to change. This too may
explain the failure of these programs to demonstrate any significant effect
on actual sentencing decisions.10 5

Overall, the reform attempted in Florida was only marginally

97. Id. at 169; see also T. WEIGEND, ASSISTING THE VICTIM 62 (1981). But see E.
VILLMOARE & V. NEro, supra note 49, at 6 (claiming over 50% participation overall by eligible
victims in Dade County, Detroit, Louisville, and Clearwater).

98. Heinz & Kerstetter, supra note 95, at 169. There did not appear to be a relationship
between nonattendance and any particular victim characteristics, such as age, sex, or occupation.
Id. at 169-70.

99. Id. at 174 & n.15.

100. Id. at 170; see also E. VILLMOARE & V. NETo, supra note 49, at 6 (victim participation
consumed less than 10% of the total speaking time).

101. See Heinz & Kerstetter, supra note 95, at 172; see also T. WEIGEND, supra note 97, at 62.
102. Heinz & Kerstetter, supra note 95, at 174.
103. Id at 172.
104. It appears that the victims in some of these experimental programs had at least a limited

awareness of their lack of actual decisionmaking power. See E. VILLMOARE & V. NETO, supra note
49, at 6 (noting that the majority of participating victims did not believe their presence affected the
outcome of the conference).

105. It is also possible that these victims merely deferred to the attorneys' proposed dispositions
out of a sense that lawyers have superior competence and expertise with respect to criminal
sentencing. While it is impossible to determine whether victims acquiesced out of deferential respect
or out of recognition of their own impotence, it is clear that acquiescence out of impotence undercuts
the rationale for permitting victim involvement in the first place. A reform mechanism must
therefore guard against the possibility of this form of acquiescence. A procedure that empowers
victims, such as the one this Comment proposes, cures this potential defect.
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successful. Involving the victim in the pretrial negotiation process did
appear to increase victims' knowledge of the status of their cases.
Although victims who participated in the conferences were somewhat
more satisfied with the criminal justice process than nonparticipating vic-
tims, this difference was not statistically significant." 6 One commentator
who studied the Florida conferences felt that they gave the victim "the
feeling that he is taken seriously as a participant in the criminal process,
that decisions in 'his' case are not made in secret deliberations but with
his participation." 10 7 Given the anecdotal nature of these results, how-
ever, it is difficult to draw conclusions as to whether the involvement of
victims in pretrial negotiations increased victim satisfaction to any signif-
icant degree.

Perhaps the most interesting outcome of the Florida experiment was
the high level of victim agreement with the disposition decision. It is
certainly possible that most of the victims who participated in the confer-
ences actually agreed that the prosecutor's plea offer represented a fair
disposition of the case. Yet such a conclusion is premature. The victims
simply may have felt they lacked the authority to alter the disposition.
At best, victims could only hope to influence indirectly the disposition
decision,) ° since the ultimate power to accept or reject the disposition
offer rested with the defense, regardless of the victims' feelings. Conse-
quently, it is likely that these victims felt powerless to influence a deci-
sion that appeared to have been made already.

To be completely certain that victim acquiescence actually repre-
sents victim agreement, it is necessary that victim involvement take place
before the prosecutor conveys an offer to the defense. Involving the vic-
tim first avoids giving the victim the impression that the prosecutor is
merely notifying the victim of the offer before passing it on to the defense
counsel, who will accept or reject it regardless of the victim's objection.

3. Pretrial Reforms: Summary

This section has argued that the pretrial negotiation stage provides a
unique opportunity for effective victim impact on criminal dispositions
while preventing infringement of the defendant's constitutional rights.

106. Victims who attended pretrial settlement conferences in Florida were much more likely to
feel informed of their case disposition than those who did not attend such a conference. However,
the attendees in the Florida study were not significantly more satisfied than absentees or the control
group with the process or the disposition. Heinz & Kerstetter, supra note 95, at 173-74. The results
of the other pretrial victim involvement programs are difficult to compare with the Florida
experiment, since their analyses were not statistical. See E. VILLMOARE & V. NETO, supra note 49,
at 6 (victims who participated in Detroit, Louisville, and Clearwater studies were more satisfied with
the outcome and with plea bargaining in general than those who did not participate).

107. T. WEIGEND, supra note 97, at 63.
108. One review of the Florida study suggests that the victim's opposition may have made a

difference in borderline cases. T. WEIGEND, supra note 97, at 62.
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However, reform efforts aimed at this stage to date have been relatively
rare, and have consisted of permitting victims to attend pretrial negotia-
tion conferences without granting them a voice in the outcome of those
conferences. Although the inclusion of victims in pretrial negotiations
shows promise as a means of increasing victim satisfaction, studies of
pilot programs have failed to convincingly demonstrate this effect. Fur-
ther, because none of the programs studied actually empowered the vic-
tim, it is difficult to determine what effect victim impotence had on
reported levels of satisfaction with the process.

The proposal that follows picks up where prior pretrial reform
efforts have left off. It gives victims the opportunity to have an actual
impact on the pretrial disposition of their criminal cases. It attempts to
avoid the shortcomings of other pretrial victim participation programs
by involving the victim before defense counsel is consulted, and by giving
the victim actual, rather than illusory, power to influence the disposition
decision.

III
EMPOWERING THE VICTIM: A PROPOSAL

For victims to have an effective voice in the disposition of criminal
cases, they must have an opportunity to participate at the pretrial stage,
when the majority of disposition decisions are made. Actual empower-
ment of victims at this stage has the potential to significantly increase
victim satisfaction. It is likely that this increased satisfaction would, in
turn, improve victim reporting rates and overall participation by victims
in the system.109

-4. The Proposal

Prosecutors' offices should establish, as a matter of department pol-
icy, a binding crime victim's veto exercisable over prosecutorial disposi-
tion offers made before trial.110 The proposed policy would require
prosecutors to disclose any disposition offers to the crime victim before
communicating them to the defense.1 1 The prosecutor would explain
both the proposed disposition and its underlying rationale.

109. An increase in victim satisfaction can be expected to have a multiplier effect. Members of
the victim's family and community are likely to approve of the responsiveness the criminal justice
system has shown the victim by granting that victim the opportunity to have an impact on the
disposition of the case. Their impression of the criminal justice system as responsive to victims'
needs will increase the likelihood that they, too, will report crimes and vigorously pursue the
prosecution of suspects in the future.

110. Because this proposal recommends a policy to be adopted by district attorney's offices,
rather than a legislative mandate to be imposed upon them, it does not implicate separation of
powers concerns.

11. In cases of homicide, a representative of the victim's immediate family would be consulted.
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The victim, after reviewing the offer and the underlying
prosecutorial justification, would be asked to sign a release form that
would permit the prosecutor to present the offer to the defense. Victims
who find the offer too punitive or too lenient could refuse to give their
consent and thereby exercise a veto. When this occurred, the prosecutor
would be required to formulate another offer and present it to the victim.
This process would continue until the victim and the prosecutor reached
agreement on the terms of the disposition offer. If the victim and the
prosecutor failed to agree on an offer within the time allotted by the
applicable speedy trial statutes, the case would proceed to trial.

Ideally, the disclosure procedure should minimize the investment of
prosecutorial time while fully notifying victims of their right to exercise a
veto. The following procedure suggests a means of effective and efficient
implementation.

Victims would receive written notification of the prosecutor's intent
to make a disposition offer.112 The notification would contain a brief
explanation of the charges, as well as a description of the statutory range
of sentencing options and incarceration alternatives (work furloughs,
drug diversion programs, and so on) for which the defendant is eligi-
ble.1 3 The notification would also inform victims of their right to con-
tact the district attorney for an explanation of the proposed disposition,
and of their ultimate right to veto the offer should they find it excessively
lenient or harsh. Finally, the notification would state the number of days
within which the victim must respond to preserve the veto privilege. The
burden of follow-through would rest entirely with the victim. If a victim
failed to respond within the allotted time, the offer would become active
and the prosecutor could communicate it to the defense.

Certainly, this proposal will draw some substantive criticisms. The
following section addresses these anticipated objections.

B. A Critical Evaluation of the Proposed Victim's Veto

The criticisms that may be levelled at the victim's veto can be
grouped into three broad categories: (1) It is unconstitutional; (2) it
would not advance its purported public policy goals; and (3) it is not
feasible given the existing constraints on an already overburdened

112. Representatives from victim/witness assistance programs or the probation department
could initially assume the responsibility for victim notification.

113. Presenting a range of options to the victim is important if one is concerned about
dampening victims' potential tendencies toward punitiveness. One study has shown that "victims
are quite willing to move away from a position of retribution if given viable alternatives."
Henderson & Gitchoff, Using Experts and Victims in the Sentencing Process, 17 CRIM. L. BULL. 226,
230 (1981).
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criminal justice system. The following discussion considers each of these
criticisms.

1. Constitutional Analysis of the Proposal

Opponents of increased victim impact on criminal sentencing deci-
sions may object to this proposal on both due process and equal protec-
tion grounds. First, the proposal may evoke concern that failure of the
victim and the prosecutor to reach agreement regarding a plea will effec-
tively deny due process to some criminal defendants by eliminating their
opportunity to plea bargain. A second potential concern is that the pro-
posal will allocate scarce criminal justice resources to certain classes of
defendants in ways that violate equal protection. Specifically, defendants
accused of committing "victimless" crimes (such as drug offenses) would
continue to enjoy unrestricted access to plea bargaining, while those
defendants accused of committing crimes involving victims may suffer
reduced access to the plea bargaining process. Further, even in those
cases where the veto theoretically applies, some offenders will bargain
freely because the victim elects not to veto the prosecutor's offer, while
others will have restricted access to the bargaining process because of a
victim's veto. The proposal thus clearly implicates both due process and
equal protection concerns.

a. Due Process and Plea Bargaining

The constitutional right to due process of law guarantees that any
sanction that deprives a defendant of life, liberty, or property must "be
implemented in a fair manner."' 14 Yet, under the terms of this proposal,
some defendants may not receive a plea offer at all. Although depriving
a defendant of the opportunity to plea bargain may seem unfair, the
Supreme Court has held that a criminal defendant has no constitutional
right to a plea bargain. In Weatherford v. Bursey, II5 the Court dismissed
the notion of a constitutional right to plea bargain, saying: "It is a novel
argument that constitutional rights are infringed by trying the defendant
rather than accepting his plea of guilty."' 116 In fact, several jurisdictions
have taken steps to eliminate plea bargaining altogether." 7

114. United States v. Salerno, 107 S. Ct. 2095, 2101 (1987).
115. 429 U.S. 545 (1977).
116. Id at 561.
117. These attempts have met with varying degrees of success. See, ag., C. McCoy & R.

TILLMAN, CONTROLLING FELONY PLEA BARGAINING IN CALIFORNIA: THE IMPACT OF THE

"VICTIMS' BILL OF RIGHTS" 4 (1986) (California ban on plea bargaining in superior courts merely
shifted plea negotiations to earlier stages in the process); Church, Plea Bargains, Concessions and the
Courts Analysis of a Quasi-Experiment, 10 LAW & Soc'Y REv. 377, 379-83 (1976) (district
attorney's policy prohibiting plea bargaining with drug dealers caused trial rate to soar and total
number of guilty pleas to decrease considerably, although guilty pleas to original charges increased
dramatically); Rubinstein & White, Alaska's Ban on Plea Bargaining, 13 LAw & Soc'Y REv. 367,
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The more compelling constitutional concern with the proposed vic-
tim's veto is whether it unfairly infringes on the constitutional rights of
certain classes of criminal defendants. The classifications that result
from the exercise of a victim's veto must withstand equal protection
scrutiny.

b. Equal Protection Analysis

The fifth and fourteenth amendments to the Constitution guarantee
to all citizens the equal protection of the laws."1 8 Under the terms of this
proposal, criminal defendants who have committed the same offense in
the same jurisdiction may receive different treatment, depending on
whether the crime victim chooses to exercise a veto. Under current equal
protection analysis, however, this differential treatment easily withstands
constitutional scrutiny.

As a preliminary matter, it is important to note that under current
plea bargaining practices, criminal defendants accused of the same
offense commonly enjoy differing degrees of access to the negotiation
process, and this variation in access frequently produces different out-
comes. In some jurisdictions, for example, the defendant must initiate
plea negotiations. As a result, a naive or uninformed defendant who fails
to make the proper overtures to the prosecution may unwittingly proceed
to trial and receive a sentence that is "grossly inconsistent with the cus-
tomary practices of the jurisdiction."119

Although the Supreme Court has not addressed the issue, lower fed-
eral courts have held that differing treatment of defendants accused of
committing the same crime is a constitutional exercise of prosecutorial
discretion. These courts have held that prosecutors have discretion to
fie different charges against individuals who have committed the same
offense.12 0 This commonly occurs when a district attorney offers one

378-80 (1979) (most defendants continued to plead guilty in absence of explicit sentence bargaining);
Weninger, The Abolition of Plea Bargaining: A Case Study of El Paso County, Texas, 35 U.C.L.A. L.
REv. 265, 293 (1987) (elimination of plea bargaining resulted in doubling of trial rate); Note, The
Elimination of Plea Bargaining in Black Hawk County. A Case Study, 60 IOWA L. REV. 1053, 1066-
69 (1975) (elimination of plea bargaining in Black Hawk County, Iowa resulted in a significant
decrease in the three major forms of plea bargaining and markedly increased efficiency of the
criminal justice system); see generally Parnas & Atkins, Abolishing Plea Bargaining: A Proposal, 14
CRIM. L. BULL. 101, 109-14 (1978) (reviewing attempts in four jurisdictions to eliminate plea
bargaining).

118. U.S. CONST. amend. V; id. amend. XIV, § 1.
119. D. NEWMAN, CONVICTION: THE DETERMINATION OF GUILT OR INNOCENCE WITHOuT

TRIAL 42 (1966).
120. Newman v. United States, 382 F.2d 479,481-82 (D.C. Cir. 1967) (to require prosecutors to

treat all offenses and offenders alike would be "an impossible task," and further, prosecutors are
"expected to exercise discretion and common sense"); United States v. Collins, 395 F. Supp. 629, 633
(M.D. Pa. 1975).
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codefendant a plea bargain in exchange for testimony against an accom-
plice, who is then convicted at trial.

The victim's veto, however, presents the question whether defend-
ants can constitutionally receive different treatment based upon the vic-
tim's willingness to exercise a veto. Since this classification (defendants
whose victims exercise a veto versus those whose victims do not) does not
involve either a suspect class or a fundamental interest recognized by the
Supreme Court, 121 a rational basis standard of equal protection review
applies. 122 Therefore, the classification must "rationally further[ ] some
legitimate, articulated state purpose .... 123

The victim's veto rationally furthers the legitimate state interest in
increasing victim involvement and participation in the criminal justice
system. If victims who desire to voice an opinion regarding the disposi-
tion of their criminal case are permitted to do so, and if their opinions
actually affect the outcome of the case in a direction satisfactory to them,
they are much more likely to view the criminal justice system as respon-
sive and effective. They are also more likely to participate in the future,
should revictimization occur. Based on this reasoning, the victim's veto
satisfies the rational basis standard of equal protection review.

In fact, in many jurisdictions a victim's willingness to participate
already provides a basis for the differential treatment of accused
criminals. The presence or absence of victims at preliminary hearings
presents a case of differing treatment of defendants closely analogous to
the proposed victim's veto. In most states, a preliminary hearing is held
soon after arraignment, but before trial, to determine whether sufficient
evidence exists to hold the defendant over for trial.'24 If a victim-witness
crucial to the prosecution's case fails to appear at the preliminary hear-
ing, the prosecution will not be able to meet its burden of proof and the
charges against the defendant must be dismissed. 25  A different

121. The Supreme Court has limited the designation of suspect classifications to race and
national origin. See, eg, Hernandez v. Texas, 347 U.S. 475 (1954) (discrimination against Mexican-
Americans with regard to jury service); Yick Wo v. Hopkins, 118 U.S. 356 (1886) (administrative
discrimination against Chinese aliens).

The Court has recognized as fundamental the right to vote, see Harper v. Virginia Bd. of
Elections, 383 U.S. 663 (1966) (invalidating a poll tax imposed as a prerequisite for voting); the
rights of indigents to equal access to criminal courts, see Griffin v. Illinois, 351 U.S. 12 (1956)
(holding that the state must provide indigent defendants with trial transcripts if necessary for
effective appellate review); and the right to interstate travel, see Shapiro v. Thompson, 394 U.S. 618
(1969) (invalidating the denial of welfare benefits to newly arrived state residents).

122. See, eg., San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 18-44 (1973).
123. Id. at 17.
124. See J. JACOnY, supra note 10, at 145-51.
125. For example, the California Penal Code provides that "[i]f [at the preliminary

examination] ... it appears... that there is not sufficient cause to believe the defendant guilty of a
public offense, the magistrate shall order the complaint dismissed and the defendant to be discharged
..... " CAL. PENAL CODE § 871 (West 1985).
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defendant, charged with the identical offense, will be held to answer at a
preliminary hearing if all the necessary witnesses are present.

Even though the proposed victim's veto withstands due process and
equal protection scrutiny, to be worthwhile it must also advance public
policy concerns. The following section argues that reversing the trend of
excluding victims from the criminal justice process furthers several
important public policies.

2. Policy Issues Implicated by the Proposal

a. Harnessing Prosecutorial and Judicial Discretion

Accounts of the nearly unlimited nature of prosecutorial and judi-
cial discretion are rampant in the criminal justice literature.12 6 While
many commentators criticize the substantial power of prosecutors and
judges, whose decisions are subject to only minimal scrutiny,127 others
recognize that some degree of discretion is essential to the smooth func-
tioning of the criminal justice system.128 An anticipated criticism of this
proposal is that it will upset this discretionary authority currently vested
in the judiciary and the prosecution. 29

Prosecutors traditionally have had free rein to decide whether to file
or drop charges in any given case, which charges to file, and whether to
bargain with the defendant or proceed to trial. These prosecutorial deci-
sions are essentially unreviewable.'30 For example, a citizen has no right

126. See, ag., Atkins & Pogrebin, Discretionary Decision-Making in the Administration of
Justice, in THE INVISIBLE JUSTICE SYSTEM: DISCRETION AND THE LAW 6-10 (B. Atkins & M.
Pogrebin eds. 1982) [hereinafter THE INVISIBLE JUSTICE SYSTEM] (describing prosecutorial and
judicial discretion); Friedman, Discretion and Public Prosecution, in id. at 69-73 (noting the reasons
for broad prosecutorial discretion and the traditionally unreviewable nature of these discretionary
decisions).

127. See, eg., J. JACOBY, supra note 10, at 33-36 (reviewing the developing criticism of
unhampered prosecutorial discretion); Davis, Confining, Structuring, and Checking Prosecuting
Power, in THE INVISIBLE JUSTICE SYSTEM, supra note 126, at 80-90 (questioning the concept of
unreviewable prosecutorial discretion); Frankel, Criminal Sentences Law Without Order, in id. at
104-13 (decrying excessive judicial discretion in sentencing).

128. See, eg., Atkins & Pogrebin, supra note 126, at 8 ("Judicial discretion, like . . .
prosecutorial discretion, is inevitable."); Rosett, Discretion, Severity and Legality in Criminal Justice,
in THE INVISIBLE JUSTICE SYSTEM, supra note 126, at 19-20 (discussing the inevitability of
discretion).

129. Decisions to charge and prosecute are traditionally reserved to the executive branch of
government, of which the district attorney's office is a part. See United States v. Nixon, 418 U.S.
683, 693 (1974) ("Mhe Executive Branch has exclusive authority and absolute discretion to decide
whether to prosecute a case."). Sentencing, on the other hand, is within the purview of the
legislative and judicial branches. Criminal definitions and sentencing guidelines are established by
state legislatures. The judiciary is then given broad discretion to impose sentences, within these
legislatively-determined limits. See Y. KAMISAR, W. LAFAVE & J. ISRAEL, MODERN CRIMINAL
PROCEDURE 14 (6th ed. 1986); N. KrrTRIE & E. ZENOFF, SANCnONS, SENTENCING, AND
CORRECTIONS 58-64, 75-92 (1981).

130. See P. Dow, DISCRETIONARY JUSTICE: A CRITICAL INQUIRY 99 (1981) (the district
attorney's decision is "virtually unalterable and unreviewable" by other parties in the legal system
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to appeal a prosecutor's decision not to prosecute a case.13 1

The proposed victim's veto does not interfere with prosecutorial dis-
cretion to charge or prosecute the offender, because the veto can only be
exercised after criminal charges have been filed. Moreover, prosecutorial
filing of charges indicates the district attorney's willingness to proceed to
trial if no pretrial settlement is reached. The veto therefore does not
force prosecution; rather the district attorney has already indicated a
willingness to prosecute by charging the defendant with a crime.

Requiring prosecutors to abide by a victim's veto will certainly
impair prosecutorial bargaining discretion to some degree. And yet,
given that prosecutors are currently completely unhampered by any pub-
lic scrutiny of their discretionary charging and bargaining decisions,
some limitations on this discretion are not necessarily inappropriate.
This seems particularly true when one considers that many of the deci-
sions prosecutors make do not necessarily reflect the public interest, but
rather stem from considerations such as a desire to win an upcoming
election or a perceived need to maintain a high conviction rate. '32

The Supreme Court has stated that prosecutors may consider "a
wide range of factors" in determining whether prosecution of a case is
"in the public interest." '133 By implication, there is no reason that a pros-
ecutor should not be required to consider the public interest in deciding
whether to offer a plea bargain. Although the public interest is amor-
phous and difficult to define, the recent growth of the Victims' Rights
Movement suggests that victim satisfaction is a relevant consideration.
The existence of a victim's veto, even if rarely exercised, provides for
monitoring of prosecutorial discretion by those members of the general
public most affected by crime-its victims.

Moreover, although the victim's veto may result in some impair-
ment of prosecutorial discretion, arguably a legitimate and positive

and outside third parties); id. at 122 (legal accountability for prosecutorial misconduct is
"negligible").

131. See Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973) (noting that "a citizen lacks
standing to contest the policies of the prosecuting authority when he himself is neither prosecuted
nor threatened with prosecution" and that "a private citizen lacks a judicially cognizable interest in
the prosecution or nonprosecution of another."); see also Cardenas, supra note 4, at 375.

This proposal does not address victims' inability to appeal prosecutorial decisions not to
prosecute. Several states do provide victims with limited access to private prosecution, although
typically the private prosecutor must work under the control of the district attorney. Aynes, supra
note 11, at 98-99 and nn.173-74; McDonald, supra note 5, at 665 n.78.

One commentator recently suggested allowing victims in imminent danger of revictimization by
the same offender to seek a judicially initiated prosecution in the event of nonprosecution by the
public attorney. Comment, Judicially Initiated Prosecution: A Means of Preventing Continuing
Victimization in the Event of Prosecutorial Inaction, 76 CALIF. L. REv. 727 (1988) (authored by
Kenneth L. Wainstein).

132. See P. Dow, supra note 130, at 104-06.
133. United States v. Lovasco, 431 U.S. 783, 794 (1977).
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outcome, the veto will not interfere with judicial sentencing discretion.
This Comment does not propose to grant victims any power over judicial
sentence determinations, even if a judge modifies a negotiated offer to
which a victim has previously agreed. The sentencing judge is free to
reject any disposition decision reached by the victim, prosecutor and
defendant.134 Further, the legislature has prescribed a sentencing range
for the crime charged within which both the victim and the judge must
operate. A victim has no authority to require a penalty not provided by
statute. Limiting the veto to the plea bargaining context therefore
empowers the victim without jeopardizing the rights of the defendant,
intruding on judicial sentencing authority, or excessively hampering
prosecutorial discretion.

b. Increasing Prosecutorial Accountability

The flip side of decreased prosecutorial discretion is increased
accountability. When a prosecutor must explain to an injured victim the
rationale behind a prosecutorial decision, the victim learns how the crim-
inal justice system works, and is reassured that the process operates fairly
and openly. A prosecutorial decision that cannot be justified to the vic-
tim is in all probability based upon illegitimate considerations.

In fact, several states already require prosecutors to be accountable
to the victims whose interests they represent. Seven states have statutes
that require prosecutors to consult the victim before they present a plea
to the court.135 Six other states require that the judge consult the victim
before accepting a plea. 36 Even in states that do not have a statutory

134. See United States v. Moore, 637 F.2d 1194, 1196 n.3 (8th Cir. 1981) (noting that adoption
of 1974 amendments to Rule 11 of the Federal Rules of Criminal Procedure increased federal district
court discretion in dealing with guilty pleas, and that the court was not obligated to consider a
negotiated plea agreement); United States v. Ammidown, 497 F.2d 615, 622 (D.C. Cir. 1973) (court
can reject a plea if the prosecutor has failed to consider "factors that must be given consideration in
the public interest.").

135. Johnson, Crime Victims Getting A Day, and a Say, in Court, N.Y. Times, Apr. 1, 1988, at
23, col. 3. A representative statute from Kentucky states, in relevant part: "The victim shall be
consulted by the attorney for the Commonwealth on the disposition of the case including dismissal,
release of the defendant pending judicial proceedings, a negotiated plea, and entry into a pretrial
diversion program." KY. REv. STAT. ANN. § 421.500(6) (Michie/Bobbs-Merrill Supp. 1988); see
also MICH. COMP. LAWS ANN. § 780.756(3) (West Supp. 1988); MONT. CODE ANN. § 46-24-104
(1987); N.Y. ExEc. LAW § 642(1) (McKinney Supp. 1988); S.C. CODE ANN. § 16-3-1530(C)(12)
(Law. Co-op. 1985); S.D. CODIFIED LAWs ANN. § 23A-7-8(4) (1988); W. VA. CODE § 61-11A-
6(a)(5) (1984).

136. Johnson, supra note 135; see, ag., CONN. GEN. STAT. § 54-91c(c) (Supp. 1988), which
states, in relevant part:

"Prior to the... acceptance of a plea pursuant to a plea agreement, the state's attorney...
shall advise the victim of such crime of the date, time and place of ... any judicial
proceeding concerning the acceptance of a plea pursuant to a plea agreement, provided the
victim has informed such state's attorney... that he or she wishes to make or submit a
statement as provided in subsection (b) of this section. .. ."
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policy requiring victim consultation, prosecutors have occasionally
granted victims informal veto power over prosecutorial decisions.137

c. Providing a Superior Alternative to the Civil System

As a policy matter, a proposal that permits victims to affect criminal
case dispositions is likely to be criticized for distorting the legal balance
between criminal and civil actions. Those who believe that the current
legal conception of crime as an offense against the state and not against
the individual victim reflects the correct balance of state and individual
interests will undoubtedly feel that victim participation in the criminal
disposition process should be limited to appearances as witnesses on
behalf of the state, and that a victim's grievances against an offender are
best handled in a separate civil suit.

Yet this theoretical distinction fails to recognize that, as a practical
matter, victims usually are unable to obtain relief through civil actions,
since the majority of criminal defendants are judgment-proof. 138 Victims
therefore must choose between two forms of impotence: the frustration of
standing helplessly by while a criminal bargains with the prosecution, or
the futility of bringing a civil action.

It is important to recall that the exclusion of victims from the pro-
cess of criminal adjudication is relatively recent and is contrary to the
system's original focus on the victim as a primary actor. This shift has
produced growing victim dissatisfaction with the system and frequent
failure to report crimes. 13 9 Some victims resort to self-help in the belief
that the criminal justice system has become ineffective. 1" The rise of the
Victims' Rights Movement suggests that the purposes of the criminal jus-
tice system may be better effectuated by returning victims to a more
prominent role in criminal prosecutions. 4 '

Even absent such a statute, judges may hear statements from victims or their representatives at
the time of sentencing regarding their opinion of a plea agreement. For a case in which the victim's
representative was instrumental in persuading a judge to reject a plea agreement, see the discussion
of People v. Stringham, supra at note 84.

137. For example, the Delaware legislature defeated a victim consultation bill in 1987.
However, Charles Oberly, Delaware's Attorney General, has implemented a formal office policy that
no guilty plea to a reduced charge may be accepted in a felony case unless the victim has first been
consulted. Johnson, supra note 135.

138. See Schultz, The Violated A Proposal to Compensate Victims of Violent Crime, in
CONSIDERING THE VIcIM, supra note 1, at 133-34.

139. See supra notes 45-46 and accompanying text.
140. "[W]hen people believe the criminal justice system cannot or will not control crime, we see

the return to earlier methods of 'law enforcement'- feuds, mob action, and the like." R. FINE,
ESCAPE OF THE GuILTY 10-11 (1986) (citing the case of Bernhard Goetz as an example).

141. Reversing the trend of victim exclusion from the criminal justice system may be justified as
an extension of social contract theory. Under this theory, individuals in an ordered society give up
their natural right to protect themselves from crime and to avenge crimes through self-help by
granting the government a monopoly on the use of punitive force. See generally J. LOcxE, Second
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Finally, increasing victim impact on criminal dispositions will not
necessarily disturb the current delicate balance of state and individual
interests. Victim participation is, of course, constrained by the Constitu-
tion and, perhaps to an even greater extent, by the limited resources of
the criminal justice system itself. Any proposal to increase victim impact
on case dispositions must have the dual virtues of constitutionality and
practical efficiency, or prosecutors will refuse to adopt it.

d. Permitting Victim Leniency: The Myth of Victim Retributiveness

Critics may argue that it is inappropriate to involve victims in the
pretrial disposition process because those victims who participate will
inevitably be motivated by a desire for retribution and will uniformly
press for harsher punishment of offenders.142 They may question
whether affording victims the opportunity to vent their personal desires
for vengeance serves any constructive purpose. 143

That observers may assume that crime victims are motivated by a
desire for vengeance is understandable. However, commentators have

Treatise of Civil Government, in THE TRADrION OF FREEDOM 5-7 (M. Mayer ed. 1957) (humans in
the state of nature redress their own grievances, but society has put the common right of
punishment, shared by all, in the hands of the magistrate).

In return, the state assumes responsibility for the reasonable protection of its citizens and also
becomes the sole instrument of retributive justice. According to one legal scholar, the
"government's monopoly on the use of force carries with it the duty to protect its citizens from
attack and theft." Hudson, supra note 71, at 31 (footnote omitted); see also Aynes, supra note 11, at
64-65. Aynes argues that this duty of reasonable protection gives crime victims standing to sue
government officials for negligence. Id. at 115-16.

The occurrence of a crime that the state could reasonably have prevented therefore represents a
breach of the government's contractual duty to protect its citizens. Once such a crime has occurred,
the state should be required to mend the breach by permitting some degree of victim participation in
the prosecution of the offense. If one considers the granting of a measure of victim participation to
be a condition of the state's successful fulfillment of its contractual obligation following the breach,
the current practice of excluding the victim seems questionable. As Norval Morris has said:

[I]f the criminal process is the taking over by the state of the vengeful instincts of the
injured person-buttressed by the recognition that the harm to the victim is also harm to
the state-then... the victim at least has a right to be informed of, and where appropriate
involved in, the processes that have led to whatever is the state settlement of the harm that
has been done to him.... [I]t is a matter of courtesy and respect to the dignity of the
individual victim. If his acceptance of any compensatory arrangements is to be introjected
into the settlement, as it should be more frequently than it is now, his presence is essential.

Morris, The Future of Imprisonment, in F. ZIMRING & R. FRASE, supra note 21, at 639.
Some commentators argue that a breach of the social contract creates a right of victim restitu-

tion rather than participation. See, eg., Wolfgang, Victim Compensation in Crimes of Personal Vio-
lence, in CONSIDERING THE VICTiM, supra note 1, at 121 (arguing that the state's failure in its duty
to prevent crime gives rise to a right of indemnification to the crime victim).

142. Referring to proposals to increase victim participation at the sentencing stage, one author
argues that "retaliation is the only rationale for the criminal sanction with which victim
participation... [is] consistent .. " Henderson, The Wrongs of Victim's Rights, 37 STAN. L. REV.
937, 1001 (1985).

143. See id. at 998 ("Forgiveness, rather than vengeance may, therefore, be the act that
eventually frees the victim from the event .... ).
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pointed out that no evidence supports the assumption that victims uni-
formly seek harsh penalties. 1" In fact, the evidence is to the contrary.

A 1981 case study of one hundred criminal cases found that, when
victims of various crimes were given the opportunity to select from sev-
eral viable sentencing alternatives, all but one were willing to accept an
alternative to incarceration."14 In addition, a study of 417 sexual assault
victims in a metropolitan Ohio county revealed that victims who implic-
itly recognized that they had played some role in the offense had a slight
tendency to make lenient sentencing recommendations. 14

6 Moreover,
when the defendant was not a repeat offender, these victims' recommen-
dations of leniency influenced the judge's ultimate sentencing decision. 47

Finally, the experimental program in Florida that permitted crime
victims to sit in on pretrial settlement conferences revealed that victims
generally did not demand the maximum authorized punishment and
most often concurred with the disposition the attorneys proposed.1 48

The available evidence therefore suggests that involving crime victims in
the criminal disposition process will not necessarily encourage retributive
attitudes. If anything, many victims may exercise their influence in the
direction of leniency.

Although some victims undoubtedly will be motivated by a desire to
obtain harsher sentences, their retributive urges will effectively be con-
strained by the statutory sentence maximums set by the legislature.
These sentencing ranges represent a legislative determination of the
appropriate level of punishment for the crime charged, once aggravating
and mitigating circumstances are taken into account. While statutory
sentence ranges are commonly criticized as overly harsh, 49 sentencing
reform is a matter for the legislature. Individual victims seeking only to
enforce a criminal statute cannot be blamed for the undue harshness of
the statutory sentencing ranges.

144. Kelly, supra note 42, at 21; see also M. BARD & D. SANGRY, supra note 41, at 128
("Many victims have reservations about sending anybody to prison because they believe that prison
conditions are brutalizing and encourage criminal behavior.").

145. See Henderson & Gitchoff, supra note 113, at 230.
146. Walsh, supra note 76, at 1133.
147. See id at 1140 (finding that ifa victim recommended probation and probation was legally

warranted, that recommendation tipped the scale in favor of an award of probation).
148. Heinz & Kerstetter, supra note 95, at 172.
149. See Frankel, supra note 127, at 106-07 (arguing that legislators acting in "righteous

indignation" will enact sentencing ranges with little thought or attention given to maximum
penalties that judges can impose in their discretion); Rosett, supra note 128, at 21 ("[O]ur criminal
law is so harsh that its full application in all but aggravated cases would not only be cruel, but also
expensive and socially destructive.").
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e. Expanding Prosecutorial Consideration of Victim Characteristics to
Include Victim Preferences

One might argue that prosecutorial decisions should not be affected
by characteristics of the victim, such as a victim's assertiveness in oppos-
ing a prosecutor's plea offer. Rather, legitimate prosecutorial decision-
making should be based on the strength of the evidence, the
characteristics of the defendant, and the nature of the crime.

However, as a practical matter, prosecutors currently do assess the
characteristics of victims when making prosecutorial decisions. In
assessing how best to allocate the scarce resources of the criminal justice
system, prosecutors inevitably must consider the seriousness of the
crime, its importance to the community, and the likelihood of convic-
tion-all of which are related, at least in part, to victims' personal char-
acteristics. For example, prosecutors tend to base decisions regarding
how strongly to press a case or whether to bargain in part on their assess-
ment of how a jury will perceive the victim. "[T]he character and credi-
bility of the victim is a key factor in determining prosecutorial strategies,
one at least as important as 'objective' evidence about the crime or char-
acteristics of the defendant." 150 Prosecutors also consider victim attri-
butes when deciding whether to offer a plea bargain, although they often
do not consider victims' attitudes toward the plea itself.151 Thus, the
proposal does not depart significantly from current practice.

Moreover, there may be compelling policy reasons for requiring
prosecutors to consider victims' characteristics at the pretrial stage. The
character of the victim or the impact of the crime may reveal important
information about the level of intent or malice associated with the
offense. The presence of the victim may also sensitize prosecutors to the
community's interests, and prevent them from bargaining strictly on the
basis of efficiency. Victims, then, may serve as representatives of the
community and as a source of important information at a critical stage of
the disposition process.

f Funneling Resources Toward Participating Victims

The victim's veto may, if frequently exercised, result in more cases

150. Stanko, The Impact of Victim Assessment on Prosecutors' Screening Decisions" The Case of
the New York County District Attorney' Office, 16 LAW & Soc'Y REv. 225, 226 (1981-82); see also
McDonald, supra note 43, at 42 (describing the prosecutor's "ideal victim" as a "clean-cut, polite
war veteran with a Purple Heart for losing an arm while saving a buddy.").

151. A study of prosecutorial decisionmaking revealed that, in a simulated robbery case, while
prosecutors considered the victim's characteristics 48.6% of the time and the victim's account of the
incident 72.5% of the time, they only considered the victim's attitude toward a plea bargain 42.8%
of the time. Rossman, McDonald & Cramer, Some Patterns and Determinants of Plea-Bargaining
Decision" A Simulation and Quasi-Experiment, in PLEA-BARGAINING, supra note 70, at 84-85.
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proceeding to trial.152 Trials are expensive and significantly drain the
scarce resources of the criminal justice system. In addition, since
sentences meted out after trial are generally harsher than those obtained
following a plea of guilty,'53 the strained resources of the correctional
system will be disproportionately commanded by criminals whose
injured victims chose to exercise a veto and force a trial, as opposed to
those criminals who committed "victimless" crimes or whose victims
were more amenable to prosecutorial suggestion.

This potential shift in the expenditure of resources is justified, how-
ever. The disposition of the victim has always played an important role
in allocating resources; indeed victims can completely control the role of
the prosecutor by refusing to press charges altogether. Furthermore, it
seems particularly reasonable to involve victims in resource allocation
because by their very existence they implicate a greater claim to
prosecutorial action. Our society devotes more resources to prosecuting
crimes that have identifiable victims because of the traditional value we
place on the protection of persons over property. For example, a person
can legally defend against a threat of serious bodily injury by using
deadly force, but may not use deadly force to prevent loss of, or damage
to, property. 154 In addition, crimes against persons are prosecuted more
vigorously than crimes against property and victimless crimes. 5 ' These

152. Any conclusion about the effect of the victim's veto on trial rates must necessarily be
tentative. This is because the defendant is still free to plead guilty to the crime charged, even if no
plea bargain is offered, in the expectation that this will result in a more lenient sentence than might
be received after conviction at trial. For evidence suggesting that this expectation is well-grounded
in reality, see infra note 153 regarding the so-called "trial tariff."

Furthermore, even though the veto may increase trial rates, this does not necessarily result in
case backlog. In jurisdictions that have entirely abolished plea bargaining, the effect on disposition
time has varied considerably. Compare Daudistel, On the Elimination of Plea-Bargaining: The El
Paso Experiment, in PLEA-BARGAINING, supra note 70, at 71 (elimination of plea bargaining caused
a serious case backlog) with Rubinstein & White, Alaska's Ban on Plea-Bargaining, in id. at 45 (ban
on plea bargaining resulted in an increase in trials, but did not result in backlog).

153. The difference between sentences received after pleading guilty and those received after
trial is commonly known as the "trial tariff." See F. ZIMRING & R. FRASE, supra note 21, at 561.
See generally Kipnis, Criminal Justice and the Negotiated Plea, in id at 520 (citing annual statistics
published by the Administrative Office of the U.S. Courts, which found that in 1970, defendants who
pled guilty received average sentences of probation and/or less than one year in prison, while
defendants convicted after a jury trial received average sentences of three to four years in prison); see
also Note, Restructuring the Plea Bargain, 82 YALE L.J. 286, 301 (1972) (suggesting the use of a
uniform "specific discount rate" that judges would apply to the probable trial sentence when
sentencing defendants who plead guilty, as an alternative to the inequitable and unpredictable "trial
tariff").

154. See, eg., State v. Metcalfe, 203 Iowa 155, 212 N.W. 382 (1927); see also W. LAFAVE & A.
SCoTIr, CRIMINAL LAW 456 (2d ed. 1986) (noting that use of deadly force is not reasonable to
prevent threatened harm to property, because "the preservation of human life is more important to
society than the protection of property." Id at 466.).

155. See Vera Institute of Justice, Felony Arrests Their Prosecution and Disposition in New York
City's Courts, in F. ZIMRING & R. FRAsE, supra note 21, at 287 (presenting a graph that indicates
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examples illustrate a longstanding societal concern with the protection of
persons that justifies the expenditure of relatively more resources on
crimes involving victims.156

3. Practical Analysis of the Proposal

The foregoing discussion suggests that the victim's veto is both con-
stitutional and would advance important public policy concerns. Never-
theless, some have argued that such a proposal would be administratively
unwieldy or impractical. The following discussion explores these practi-
cal concerns.

a. Prosecutorial Resource Concerns

Practicing district attorneys presented with this proposal expressed
several misgivings.157 Their foremost objection was that empowering
crime victims with a binding veto would cause additional delays in an
already overburdened system. Contrary to what one might expect, these
prosecutors were not primarily concerned with delays caused by victims'
presumed desire for retribution and the resulting inclination to press for
trial rather than settlement, although this was mentioned.1 58 Instead,
they were most concerned that notifying and consulting victims would
require additional staff time.

This additional burden, though certainly real, is not insurmount-
able, and is justified by the importance of granting victims an effective
impact on case dispositions. Administrative costs can be minimized,
either through carefully drafted procedures or through delegation of cer-
tain aspects of the notification task.

In theory, prosecutorial case management time would increase only
if a victim disagrees with a disposition offer.15 9 The available research
indicates that many victims tend to agree with proposed dispositions,"6

that pleas to a misdemeanor or lesser felony are permitted less often when the felony charged is a
crime of violence than when the felony involves property or is a victimless crime).

156. Recall that resources will only shift toward those defendants who injure victims exercising
a veto. This raises the question whether a shift in resources away from crimes against nonprotesting
victims and toward crimes against protesting victims is justifiable. This Comment contends that
victim satisfaction with the criminal justice system is vital to its continued operation. See supra
notes 40-46 and accompanying text. Spending more to prosecute crimes involving protesting victims
can therefore be justified on the grounds that the system should be especially attentive to dissatisfied
victims if it hopes to ensure their present and future cooperation.

157. On March 17, 1988, this proposal was informally presented to a group of assistant district
attorneys in the Felony Preliminary Hearing department of the San Francisco District Attorney's
office. Comments in the text that are attributed to practitioners were taken from notes made during
this discussion.

158. For a response to this criticism, see supra notes 144-148 and accompanying text.
159. Of course, prosecutorial interaction with crime victims is highly desirable and should be

encouraged throughout the disposition process to the extent that resources permit.
160. See supra text accompanying note 101.
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and thus prosecutors would have to explain the rationales behind their
offers to only that minority of concerned victims who disagree with their
terms. Furthermore, many of the victims who initially feel displeased
with a proposed disposition will probably be persuaded to agree once
they understand the rationale behind the proposed settlement.

The fact that a relatively small number of victims may actually be
sufficiently dissatisfied with disposition offers to exercise a veto does not
undermine the tremendous importance of establishing an effective means
for those victims to express their concern. The beneficial effect of satisfy-
ing even one victim is magnified by the impact that victim's satisfaction
will have on those who observe it. The victim's family, friends, and com-
munity will feel reassured that the system will take their needs into con-
sideration should they be victimized. This reassurance should translate
into increased reporting and participation by these citizens as well as by
individuals who are revictimized. Furthermore, the increased visibility
of the plea bargaining process obtained through victim participation will
legitimate plea bargaining in the skeptical mind of the public.

The anticipated infrequency with which victims will exercise the
veto indicates that this reform can be implemented with only a minimal
burden on criminal justice resources. By integrating victims into the pro-
cess and empowering them, the proposal would increase victim satisfac-
tion, regardless of whether they exercise the veto.

b. Professional Competence, Autonomy, and Integrity

Practicing prosecutors also objected to having to justify to victims a
decision that in the past has been within their exclusive discretion. The
issue for these attorneys was one of professional autonomy and integrity.
They argued that their experience and expertise uniquely qualify them to
craft an appropriate offer. They felt that a procedure that forces them to
justify their decisions to victims and to act in a manner potentially incon-
sistent with their professional judgment would undermine their sense of
professional competence. One district attorney likened this proposal to a
patient insisting that a physician perform a certain surgical treatment in
lieu of a procedure that the doctor recommended as more medically
appropriate.

The physician-patient relationship is distinguishable, however.
First, unlike physicians, who are individually responsible for their treat-
ment decisions, it is usually office policy and not an individual attorney's
expertise or experience that determines whether a prosecutor offers a plea
bargain and what that offer consists of.1 61 Therefore, prosecutors are

161. See J. JACOBY, supra note 10, at 199 (citing a 1976 study that found that different
prosecutors' offices manifest distinctive patterns of disposition, resource allocation, and negotiation
strategies); P. UTz, SETrLING THE FACTS 47, 64-65, 104-06 (1978). Utz compared plea negotiations
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hardpressed to argue that abiding by victims' wishes interferes with some
notion of individual professional competence and autonomy.

In addition, while a patient who disagrees with a doctor's recom-
mendation can always change physicians to secure a desired treatment,
the crime victim cannot change prosecutors, since the state holds a vir-
tual monopoly on prosecutorial power. As a rule, a victim cannot appeal
a district attorney's decision not to prosecute.162 Although the victim is
essentially at the mercy of the district attorney's office, the prosecutor
has no similar obligation to the victim. Requiring victims to accept deci-
sions made in the exercise of considerable and unreviewable discretion,
by prosecutors who do not necessarily represent the victims' best inter-
ests, 163 seems a high price to pay for prosecutorial autonomy. The vic-
tim's veto offers a reasonable compromise of these competing interests.

c. The Spectre of the Unreasonable Victim

Requiring prosecutors to acknowledge victims' interests inevitably
raises the spectre of the unreasonable victim who presses for a harsher
sentence or pushes for trial despite prosecutorial protests that a case is
unwinnable. However, the available evidence suggests that this will not
be a common problem." ' In addition, it is precisely those victims
strongly motivated by punitive urges who are most likely to be persuaded
by a prosecutor's argument that a trial will result in no conviction at all,
while a settlement will ensure at least some measure of retribution.

Finally, it is important to keep in mind that the worst harm that an
unreasonable victim can cause is the enforcement of an obligation the
prosecution has already assumed by filing criminal charges: the burden of
proving its case at trial. The state is currently unable to shirk this obliga-
tion when faced with an unreasonable defendant or a defense attorney
who refuses to negotiate. To allow the victim to put the state to its proof
therefore does not impose a new or additional burden on the district
attorney. It simply adds one more person to the list of those who can
enforce a burden the prosecution already bears.

CONCLUSION

This Comment has reviewed the historical background that led to

in two district attorney's offices in California, and noted that prosecutors' offers were closely
supervised and scrutinized in one office, whereas the other office had a policy of encouraging
prosecutorial flexibility in negotiations and granted its attorneys more autonomy in plea bargaining.
For an example of an explicit prosecutorial office policy regarding plea bargaining, see Kuh, Plea
Bargaining: Guidelines for the Manhattan District Attorney's Office, 11 CRIM. L. BULL. 48 (1975).

162. See supra note 131 and accompanying text.
163. R. ELIAS, supra note 5, at 150; Aynes, supra note 11, at 73 & n.40; supra note 132 and

accompanying text.
164. See supra notes 144-148 and accompanying text.
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the current exclusion of the crime victim from the criminal justice sys-
tem. It has argued that this trend toward excluding the victim should be
reversed in light of heightened public concern with crime and crime vic-
tims. This renewed concern springs from several factors, including the
failure of rehabilitation and the rise of the Victims' Rights Movement.

To help reverse this trend, this Comment has presented a proposal
for empowering victims by allowing them to have an actual impact on
disposition decisions in criminal cases. It proposes the adoption as
prosecutorial policy of a binding veto that crime victims can exercise
during pretrial negotiations in the event of an unsatisfactory
prosecutorial disposition offer. Such a veto gives crime victims an effec-
tive voice in the outcome of their criminal cases and increases victim
satisfaction with the criminal justice system. This in turn should lead to
improved victim reporting of crimes and improved participation in the
process of criminal justice. Perhaps most significantly, however, the veto
has substantial symbolic importance, as it finally recognizes the
reemergence of crime victims as prominent actors in the criminal justice
system.

1989]




