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Recent years have seen significant changes in sentencing law: deter-
minate sentencing schemes and mandatory enhanced sentences have
largely displaced discretionary sentencing regimes operating within broad
sentencing constraints. Commentators have variously lamented and
applauded the advent of both determinate sentencing and mandatory pen-
alties, yet the interaction of these two innovations has been left largely
unexamined. Professor Lowenthal provides an analysis of the perverse
consequences that ensue when sentencing, guidelines are paired with
mandatory sentencing: the very consistency and proportionality that these
changes were supposed to engender can be undercut when the two sentenc-
ing approaches are combined. Mandatory sentencing emphasizes a single
aggravating factor, contrary to determinate sentencing, which directs
judges to a whole complex offactors. Mandatory sentencing also is applied
unevenly, with those exercising their right to trial often receiving harsher
penalties. Thus, a factor that should not be detrimental under determi-
nate sentencing, such as exercising one's constitutional right to trial, is
detrimental under mandatory sentencing. In sum, the goals of determi-
nate sentencing-consistent punishment for like crimes and proportional
punishment for different crimes-are greatly undermined by mandatory
sentencing. Professor Lowenthal concludes by arguing for legislative
changes to ameliorate the harsh and undesired effects of mandatory sen-
tencing measures.

Two developments in the last twenty years have transformed felony
sentencing in the United States. First, most jurisdictions have adopted
determinate sentencing schemes that narrow the range of sanctions avail-
able to trial courts and reduce or eliminate the broad discretion previ-
ously exercised by corrections administrators and parole boards.1 At the
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1. Under indeterminate sentencing systems that previously existed, legislatures established
broad parameters of permissible punishment for each offense category. Penalties ranged from no
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same time, legislatures have enacted mandatory sentencing laws that
require significantly enhanced punishment in a large number of felony
prosecutions, particularly those involving violent crimes and drug traf-
ficking.2 While the success of the determinate sentencing reforms has
been debated extensively,3 the joint effect of determinate sentencing and

incarceration at all to life imprisonment, even for relatively minor offenses. See In re Lynch, 503
P.2d 921, 922 (Cal. 1972) (statute authorizing indeterminate sentence of up to life imprisonment for
indecent exposure held unconstitutional). Judges in most of these systems set the maximum terms of
individual sentences, and parole boards set actual periods of confinement within judicially
determined maximums. See Mistretta v. United States, 488 U.S. 361, 364-65 (1989) (describing the
allocation of sentencing discretion under the federal system of indeterminate sentencing). On the
relationship between the respective roles of judge and parole board in indeterminate sentencing, see
Alan M. Dershowitz, Indeterminate Confinement: Letting the Therapy Fit the Harm, 123 U. PA. L.
REv. 297, 298-301 (1974).

For a discussion of the historical foundations of indeterminate sentencing, which became the
predominant approach to punishment in American courts in the latter decades of the 19th century,
see generally Howard B. Gill, A New Prison Discipline" Implementing the Declaration of Principles of
1870, FED. PROBATION, June 1970, at 29. By 1922, only four states were without some form of
parole or indeterminate sentencing system. Edward Lindsey, Historical Sketch of the Indeterminate
Sentence and Parole System, 16 J. CRIM. L. CRIMINOLOGY & POLICE SC. 9, 69 (1925).

Parole board participation in sentencing has diminished in many jurisdictions in recent years.
For example, the Minnesota Legislature limited the authority of the Minnesota Corrections Board.
See MINN. STAT. ANN. § 244.09 (West 1991). Congress abolished the United States Parole
Commission and restricted the availability of good-time credit for federal prisoners as part of the
Sentencing Reform Act of 1984. Pub. L. No. 98-473, § 235(b), 98 Stat. 1837, 2031 (codified at 18
U.S.C. § 3624(b) (1988)). Parole boards in most states nevertheless retain the authority to grant an
early release from a prison sentence imposed in court. See, e.g., FLA. STAT. ANN. § 947.13 (West
1985 & Supp. 1992); MAss. GEN. LAWS. ANN. ch. 127, § 128 (West 1991).

2. For a discussion of these statutes, see infra Part I.
.3. See DALE G. PARENT, STRUCTURING CRIMINAL SENTENCES: THE EVOLUTION OF

MINNESOTA'S SENTENCING GUIDELINES (Daniel J. Freed ed., 1988) (evaluating difficulties
encountered in establishing a sentencing commission and promulgating guidelines); ANDREW VON
HIRSCH ET AL., THE SENTENCING COMMISSION AND ITS GUIDELINES (1987) (comparing the
guidelines experience in several states); Albert W. Alschuler, The Failure of Sentencing Guidelines:, A
Plea for Less Aggregation, 58 U. CHI. L. REv. 901, 908-15 (1991) (discussing the failure of guidelines
systems to take into account individual differences among offenders); John C. Coffee, Jr. & Michael
Tonry, Hard Choices: Critical Trade-offs in the Implementation of Sentencing Reform Through
Guidelines, in REFORM AND PUNISHMENT: ESSAYS IN CRIMINAL SENTENCING 155 (Michael Tonry
& Franklin E. Zimring eds., 1983) (analyzing difficulties in accomplishing goals of determinate
sentencing reform); Richard S. Frase, Sentencing Reform in Minnesota, Ten Years After: Reflections
on Dale G. Parent's Structuring Criminal Sentences: The Evolution of Minnesota's Sentencing
Guidelines, 75 MINN. L. REV. 727 (1991) (discussing effects of political pressures on the state
sentencing commission); Daniel J. Freed, Federal Sentencing in the Wake of Guidelines:
Unacceptable Limits on the Discretion of Sentencers, 101 YALE L.J. 1681, 1690, 1730-40 (1992)
(arguing that the federal guidelines are too rigid, complex, and severe and that appellate courts have
been narrow-minded in applying the guidelines); Gerald W. Heaney, The Reality of Guidelines
Sentencing: No End to Disparity, 28 AM. CRiM. L. REV. 161 (1991) (empirical evaluation of the
federal sentencing guidelines); Stephen J. Schulhofer, Assessing the Federal Sentencing Process: The
Problem Is Uniformity, Not Disparity, 29 AM. CRIM. L. REV. 833, 851-70 (1992) (arguing that the
greatest failure of federal sentencing reform is excessive uniformity, not undue disparity); Stephen J.
Schulhofer & Ilene H. Nagel, Negotiated Pleas Under the Federal Sentencing Guidelines: The First
Fifteen Months, 27 AM. CRIM. L. REV. 231 (1989) (plea bargaining evasions undermine the goals of
guideline sentencing); Andrew von Hirsch & Julia M. Mueller, California's Determinate Sentencing
Law: An Analysis of Its Structure, 10 NEW ENG. J. ON CRIM. & CIV. CONFINEMENT 253 (1984)
(evaluating problems existing under California sentencing reforms); Franklin E. Zimring, Sentencing
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mandatory minimum punishments has not been subjected to careful
scrutiny.

Determinate sentencing's principal goal has been the elimination of
unwarranted disparity, with legislatures seeking proportional punish-
ment for different offenses and consistent punishment for similar crimes.4

Accordingly, most jurisdictions have abandoned rehabilitation, once the
central purpose of the indeterminate sentence, as a principal end of pun-
ishment. Current sentencing policy instead reflects a preference for
retributive justice, with punishment commensurate with the seriousness
of each type of offense.' Some state legislatures, following the lead of
California's 1976 Uniform Determinate Sentencing Law,6 have pre-
scribed a presumptive sentence for each statutory offense, with a narrow
range of permissible deviations from the legislative presumption.7 Other
states and Congress have structured sentencing discretion by requiring
judges to follow guidelines promulgated by a sentencing commission.'

Reform in the States: Lessons From the 19 70, in REFORM AND PUNISHMENT: ESSAYS IN CRIMINAL
SENTENCING, supra, at 101 (analyzing problems of determinate sentencing laws).

Much of the debate over the wisdom of determinate sentencing reform has centered on the
federal sentencing guidelines. Critics have charged that the federal guidelines are unduly complex,
rigid, and likely to result in unwarranted disparities. Others have defended the guidelines. See infra
note 117.

4. Many critics of indeterminate sentencing in the 1970s and early 1980s argued that
disparate treatment of similar cases required a move toward determinate punishment. See infra note
223. The modem goals of uniformity and proportionality in sentencing sometimes conflict with one
another. See William W. Wilkins, Jr., The Federal Sentencing Guidelines: Striking an Appropriate
Balance, 25 U.C. DAvIs L. Ray. 571, 573-76 (1992).

5. For a discussion of the ascendance and decline of rehabilitation as a principal goal of
sentencing, see FRANCIS A. ALLEN, THE DECLINE OF THE REHABILITATIVE IDEAL: PENAL
POLICY AND SOCIAL PURPOSE (1981); NORVAL MORRIS, THE FUTURE OF IMPRISONMENT 24-43

(1974); Ilene H. Nagel, Foreword-Structuring Sentencing Discretion: The New Federal Sentencing
Guidelines, 80 J. CRIM. L. & CRIMINOLOGY 883, 893-99 (1990). One commentator has criticized
the assumption made by several courts, sentencing commissions, and commentators that the move
away from indeterminate sentencing requires a harm-based retributive sentencing philosophy. See
Alschuler, supra note 3, at 908-15.

6. CAL. PENAL CODE §§ 1170, 3000, 3040 (West Supp. 1992).
7. See, e.g., ALASKA STAT. §§ 12.55.125-.145, .155-.165 (1991); ARIZ. REV. STAT. ANN.

§§ 13-701, -702 (1991); COLO. REV. STAT. § 18-1-105 (Supp. 1991); ILL. ANN. STAT. ch. 38, paras.
1005-5-1 to -3 (Smith-Hurd Supp. 1992); IND. CODE ANN. §§ 35-50-2-1 to -10 (West 1986 & Supp.
1991); N.C. GEN. STAT. §§ 14-1.1, 15A-1340.4 (1986 & Supp. 1991).

8. In 1978, Minnesota was the first state to establish a sentencing commission to promulgate
guidelines. See MINN. STAT. ANN. § 244 app. (West 1992); Act of Apr. 5, 1978, ch. 723, § 9, 1978
Minn. Laws 761, 765-67 (codified as amended at MINN. STAT. ANN. § 244.09 (West 1992))
(enabling legislation). The Minnesota system served as a model for other states. See, eg., WASH.
REv. CODE ANN. § 9.94A.310 (West Supp. 1992); 204 PA. CODE §§ 303.1-.9 (1991). By early 1992
at least 13 states had adopted guidelines systems or had established sentencing commissions to
develop sentencing standards. See Kay A. Knapp & Denis J. Hauptly, State and Federal Sentencing
Guidelines: Apples and Oranges, 25 U.C. DAVIS L. REv. 679, 681 (1992) (discussing the
implementation of guidelines sentencing systems in Florida, Kansas, Louisiana, Michigan,
Minnesota, North Carolina, Ohio, Oregon, Pennsylvania, South Carolina, Tennessee, Texas, and
Washington). For a discussion of the state court experience under guidelines sentencing, see Frase,
supra note 3; John M. Junker, Guidelines Sentencing: The Washington Experience, 25 U.C. DAVIS L.
REv. 715 (1992); Laird C. Kirkpatrick, Mandatory Felony Sentencing Guidelines: The Oregon
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Under each of these approaches, trial courts determine sentences in indi-
vidual cases by weighing the aggravating and mitigating circumstances of
the offense.

While determinate sentencing statutes seek proportionality by bal-
ancing multiple factors, mandatory sentencing statutes generally provide
that when a specified circumstance exists in connection with the commis-
sion of a crime (1) the court must sentence the defendant to prison and
(2) the duration of the defendant's incarceration will be substantially
longer than it would have been in the absence of the circumstance.
Unlike the comprehensive determinate sentencing reforms, the single-
factor sentence enhancement laws have been enacted piecemeal, usually
during election years.9 Increasingly, legislatures have enacted
mandatory sentencing laws with severe penalty provisions to send a
deterrent message to those contemplating committing serious crimes,
with the result that mandatory punishment now pervades the criminal
justice system at both the state and federal levels. By 1990, forty-six
states had enacted mandatory sentence enhancement laws,' 0 and most

Model, 25 U.C. DAVIS L. Rav. 695 (1992). Congress authorized the most ambitious and
comprehensive guideline sentencing system in the Federal Sentencing Reform Act of 1984, which
created the United States Sentencing Commission and authorized it to promulgate an elaborate set of
guidelines for district courts to follow. 28 U.S.C. § 994 (1988). Similar reform has occurred in
England. See Andrew Ashworth, The New English Sentencing System, 25 U.C. DAVIS L. REV. 755
(1992) (discussing the sentencing reforms included in the English Criminal Justice Act of 1991).
Finland and Sweden also have adopted determinate sentencing reforms. Id. at 755-56.

9. Congress enacted the principal federal mandatory sentence laws during election years. In
1968, when Richard Nixon made street crime a major issue in the presidential campaign, Congress
enacted a law that required a consecutive sentence for the use of a firearm in the commission of an
offense. 18 U.S.C. § 924(c) (1988 & Supp III 1991). In 1984, Congress amended § 924(c) to increase
the mandatory minimum sentence. Act of Oct. 12, 1984, Pub. L. No. 98-473, §§ 223(a), 1005(a), 98
Stat. 1837, 2028, 2138. Congress toughened the gun law again in 1986, see Firearms Owners'
Protection Act, Pub. L. No. 99-308, § 104(a)(2), 100 Stat. 449, 456-57 (1986), in 1988, see
Undetectable Firearms Act of 1988, Pub. L. No. 100-649, § 2, 102 Stat. 3816, 3816-17, and in 1990,
see Crime Control Act of 1990, Pub. L. No. 101-647, § 1702(b)(3), 104 Stat. 4789, 4845, each time
shortly before congressional elections. Similarly, Congress enacted each of the federal punishment
provisions related to drug trafficking in election years. One month before the 1984 congressional
elections, Congress enacted the Controlled Substances Penalties Amendment Act, a chapter of the
Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, § 501, 98 Stat. 1837, 2068. The
Act provided mandatory minimum sentences for several drug offenses. Congress continued its
election year "war on drugs" with the Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, 100 Stat.
3207, setting mandatory minimum sentences according to the weight of mixtures or substances
containing controlled substances. See 21 U.S.C. § 841(b)(1) (1988 & Supp. I1 1991). In the Anti-
Drug Abuse Act of 1988, Congress toughened the mandatory minimum drug distribution sentence
provisions yet again; it established a potential mandatory minimum sentence of five years for the
simple possession of a small amount of "crack" cocaine and increased the required punishment for
other offenses. See Pub. L. No. 100-690, § 6371, 102 Stat. 4181, 4370 (codified at 21 U.S.C. § 844(a)
(Supp. III 1991)). In 1990, when the Judicial Conference recommended the repeal of existing
mandatory minimum sentences, Congress responded by enacting legislation providing for additional
mandatory minimums. See Donald P. Lay, Rethinking the Guidelines: A Call for Cooperation, 101
YALE L.J. 1755, 1756 (1992) (describing congressional action as "politically expedient").

10. Marc Mauer, Americans Behind Bars, CRIM. JUST., Winter 1992, at 16.
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states had a wide variety of these provisions." Over 100 separate federal
provisions currently require mandatory minimum sentences, 12 account-
ing for over 60,000 federal sentences between 1984 and 1990."3

I argue in this Article that the interaction between determinate sen-
tencing and mandatory punishment results in precisely the same type of
unwarranted sentencing disparity that characterized indeterminate sen-
tencing laws. If the trend toward superimposing severe mandatory sen-
tencing on guideline systems is not reversed, it may destroy consistency
and proportionality in punishment and thwart the very purpose of sen-
tencing reform. I also argue that mandatory sentencing laws have unto-
ward effects on the processing of criminal cases. The threat of harsh
mandatory punishment often deters persons accused of felony offenses
from asserting their constitutional rights and defending themselves in
court.

Part I of this Article discusses the principal purposes of mandatory
punishment, provides a brief history of mandatory sentencing in the
United States, and identifies the principal forms of mandatory punish-
ment statutes enacted in recent years. Mandatory sentencing laws serve
the utilitarian ends of crime deterrence and the incapacitation of serious
offenders. Legislatures have targeted particular classes of offenders and
offenses for certain and severe punishment and have employed a wide
variety of mechanisms to achieve these goals. Part I describes common
characteristics of these devices, categorizes the cases in which mandatory
punishment is used, and discusses the effects of mandatory punishment
on correctional resources.

In Part II, this Article explores the effect of mandatory sentencing
legislation on criminal procedure. Severe sentencing laws force jurisdic-
tions to choose between two approaches for establishing the facts neces-
sary to trigger mandatory sentence provisions. The first approach is
charge-based sentencing; it requires courts to impose mandatory punish-
ment only when the prosecution has alleged the facts triggering the sen-
tencing provisions as part of the charging instrument and has proven
them at trial, or the defendant has admitted them. 4 This gives prosecu-
tors powerful bargaining leverage to force defendants to plead guilty on
terms dictated by the government and makes it risky for defendants to
exercise their constitutional right to trial. The second approach is con-
duct-based sentencing; it directs the court to determine the facts that
trigger the mandatory minimum sentence at the time of sentencing, even

11. See infra Section I.B.
12. U.S. SENTENCING COMM'N, MANDATORY MINIMUM PENALTIES IN THE FEDERAL

CRIMINAL JUSTICE SYSTEM 10 (1991). The Sentencing Commission's report also described over 30
mandatory sentencing bills before Congress as of August 1991. Id. at app. B.

13. Id. at 13.
14. See infra notes 57-63 and accompanying text.

1993]



CALIFORNIA LAW REVIEW

if they have not been alleged in the charging instrument and proven at
trial.15 This approach leads to informal and potentially unreliable fact-
finding and threatens the ability of the exclusionary rule to enforce con-
stitutional rights.

Part III discusses the incompatibility of the recent proliferation of
mandatory punishment legislation with the goals of the contemporane-
ous determinate sentencing movement. I argue that mandatory sentenc-
ing laws inherently result in unwarranted disparities because they require
substantially increased punishment based on the presence of a single
aggravating circumstance, without regard to the total mix of aggravating
and mitigating circumstances present in individual cases.16 Mandatory
punishment provisions also tend to be enforced unevenly; the defendants
punished most severely are often those who exercised their constitutional
rights.17 Mandatory sentencing legislation thus severely undermines the
determinate sentencing objectives of consistent punishment for similar
crimes and proportional punishment for different offenses.

Part IV examines constitutional issues related to the severity and
rigidity of sentencing laws, as well as the Supreme Court decision in
Harmelin v. Michigan. 18 In Harmelin, the defendant was convicted of
simple possession of cocaine and sentenced to life imprisonment without
parole.19 Although the Court split five to four in favor of upholding the
defendant's sentence, a clear message emerged from the various opinions:
relief from the harsh effects of mandatory punishment must come from
legislatures, not courts.20

In the Conclusion I argue that legislatures must act on Harmelin's
message. Although the repeal of most mandatory sentencing laws is
unlikely in today's political climate, I suggest alternative measures that
may be more palatable. I suggest that the legislative branch can reduce
the rigidity of sentence enhancement laws by authorizing trial courts to
depart from them when substantial and compelling mitigating circum-
stances exist. Additionally, legislatures can decrease the severity of most
mandatory punishment laws. Only then will guideline sentencing serve
the goals of consistency and proportionality it seeks to achieve.

15. See infra notes 64-68 and accompanying text.
16. See infra text accompanying notes 223-38.
17. See infra text accompanying notes 239-47.
18. 111 S. Ct. 2680 (1991).
19. Although the defendant had 672 grams of cocaine in his possession, id. at 2684 (plurality

opinion), an amount far larger than one could plausibly argue was for personal consumption, the
prosecutor chose not to charge him with possession with intent to distribute the drug, id. at 2718
(White, J., dissenting).

20. Id. at 2703 (Kennedy, J., concurring in part and in the judgment) ("[T]he fixing of prison
terms for specific crimes involves a substantive penological judgment that, as a general matter, is
'properly within the province of legislatures, not courts.' ") (quoting Rummel v. Estelle, 445 U.S.
263, 275-76 (1980)).

[Vol. 81:61
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I
COMMON THEMES OF MANDATORY PUNISHMENT LEGISLATION

The principal rationales of mandatory sentencing laws are utilitar-
ian.21 Long prison sentences for recidivists, drug traffickers, and those
who commit violent crimes isolate them from the general community
and thereby prevent them from committing further crimes outside prison
walls. Mandatory sentencing provisions are also designed to deter, send-
ing the message to potential offenders that harsh consequences follow
from their criminal conduct. Legislatures have made imprisonment both
more certain and more severe in order to respond to constituent concerns
about crime and safety, and to fulfill the broad purpose of general crimi-
nal deterrence.22 Prohibiting courts from suspending sentences or plac-
ing defendants on probation makes imprisonment more certain.23

Several statutory devices increase the severity of sentences.
Some statutes, for example, require the convicted offender to serve a

mandatory minimum prison term that otherwise would not be applicable
to commission of the offense.24 Other provisions increase both the statu-
tory minimum and maximum sentences that otherwise may be
imposed.25 Some statutes require consecutive sentences for the underly-
ing offense and the enhancing (triggering) circumstance.26 Others

21. See U.S. SENTENCING COMM'N, supra note 12, at 13-15 (citing retribution, deterrence,
incapacitation, elimination of disparity, inducement of cooperation, and inducement of pleas as
reasons for mandatory minimums). Deterrence, inducement of cooperation, and inducement of
pleas can each be seen as utilitarian in that each depends on changes in the potential offender's and
accused's utility function. Increased certainty and severity of punishment are assumed to cause the
potential offender or accused to weigh the cost of nonconforming behavior more heavily before
acting.

22. Id. at 14.
23. See, eg., CAL. PENAL CODE § 462 (West 1988) (requiring a prison sentence for first-time

residential burglars except in unusual cases where the interests ofjustice are best served if the person
is granted probation); ILL. ANN. STAT. ch. 38, para. 1005-5-3(c)(2) (Smith-Hurd Supp. 1992)
(enumerating classes of offenders who are not eligible for probation); MINN. STAT. ANN. § 609.11(5)
(West 1987) (no probation or suspended sentence if defendant or an accomplice used or displayed a
firearm in the commission of the offense).

24. See, eg., 21 U.S.C. § 841(b)(1)(A) (1988 & Supp. III 1991) (mandatory minimum 10-year
prison term for possession, manufacture, or distribution of at least one kilogram of heroin, five
kilograms of cocaine, or specified quantities of other controlled substances); FLA. STAT. ANN.
§ 775.087(2)(a)(2) (West 1992) (mandatory minimum three-year sentence for battery committed on
a law enforcement officer while possessing a firearm); N.J. STAT. ANN. § 2C:43-6(c) (West Supp.
1992) (mandatory minimum sentence of at least three years in prison or one-third to one-half of total
sentence, whichever is greater, for use or possession of a firearm in the commission of specified
felonies); 42 PA. CONS. STAT. ANN. § 9712(a) (1982) (mandatory minimum five-year sentence for
visibly possessing a firearm when committing one of several specified felonies).

25. See, eg. FLA. STAT. ANN. § 775.087(l) (West 1992) (higher classification for offense,
increasing both minimum and maximum sentences, for possession or use of a weapon in commission
of the offense); N.Y. PENAL LAW §§ 70.04-.06 (McKinney 1987) (both minimum and maximum
sentence increased for repeat offenders); WASH. REV. CODE ANN. § 9.94A.310(3) (West Supp. 1992)
(both presumptive sentence and sentencing range are increased if defendant or an accomplice were
armed with a deadly weapon during the commission of the offense).

26. See, ,,g., 18 U.S.C. § 924(c) (1988 & Supp. III 1991) (five-year mandatory sentence for use
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increase severity by restricting administrative discretion, either by delay-
ing or eliminating parole eligibility or by prohibiting sentence credit for
good behavior in prison. 7 Most statutes combine many of these features
and thus require judges to sentence offenders to prison and assure that
the incarceration is lengthy. This achieves the twin goals of general
deterrence and incapacitation, without regard to judicious punishment in
individual cases.

The concept of mandatory punishment is not new. Colonial legisla-
tures established fixed penalties for most criminal offenses and allowed
courts little or no flexibility when imposing punishment in individual
cases. 28 By the early years of the nineteenth century, however, man-
datory fixed sentences had become increasingly rare. Most states, react-
ing to the rigidity of colonial sentencing schemes, revised their criminal
laws to give trial courts greater sentencing discretion.29 Mandatory pun-
ishment resurfaced a century later, when the New York Legislature
enacted a statute in 1926 requiring a life sentence if a person convicted of

of a firearm in the commission of an offense, to be served consecutive to the sentence for the
underlying offense); CAL. PENAL CODE § 667 (West Supp. 1992) (mandatory five-year consecutive
sentence in addition to the sentence for the underlying felony if defendant has a prior serious felony
conviction and is convicted of a serious felony or any offense in another jurisdiction that includes all
the elements of a serious felony); UTAH CODE ANN. § 76-3-203(4) (1990) (mandatory 5- to 10-year
addition to sentence for use of a firearm in the commission of an offense).

27. See, eg., ALA. CODE § 13A-12-231(2)(d) (Supp. 1991) (mandatory life imprisonment
without possibility of parole for certain drug offenders); AIZ. REV. STAT. ANN. § 13-604.02 (1989)
(a serious felony conviction while on probation or parole precludes eligibility for parole, work
furlough, or release from confinement until the entire sentence has been served); CAL. PENAL CODE
§ 667.75 (West 1988) (minimum 17-year incarceration required before parole eligibility for certain
drug offenses); MICH. CoMp. LAWS ANN. § 791.234(4) (West Supp. 1992) (limited parole eligibility
for a person committing a "major" controlled substance offense); MINN. STAT. ANN. § 609.11(6)
(West 1987) (no parole eligibility for persons convicted of specified offenses); N.D. CENT. CODE
§ 12.1-32-02.1 (1985) (no parole eligibility if the person convicted has inflicted bodily injury or has
used or threatened to use a dangerous weapon in the commission of the offense).

28. Legislatively determined punishments in colonial courts included fines, whipping, forced
labor, the pillory, and death. See Alan M. Dershowitz, Background Paper to TWENTIETH
CENTURY FUND TASK FORCE ON CRIMINAL SENTENCING, FAIR AND CERTAIN PUNISHMENT 67,
83-84 (1976) [hereinafter FAIR AND CERTAIN PUNISHMENT] (describing colonial sentencing
systems). The French Penal Code of 1791 is another example of legislatively fixed sanctions for each
offense category with no flexibility allowed for sentencing individual offenders. Paul W. Tappan,
Sentencing Under the Model Penal Code, 23 LAW & CONTEMP. PROBS. 528, 529 (1958).

29. Many of these revisions restricted capital punishment, abolished many forms of corporal
punishment, and made imprisonment the principal method of punishing offenders. Dershowitz,
supra note 28, at 87-88. Early 19th-century legislatures typically set maximum permissible
punishments for each offense category, which depended on the generic seriousness of the offense, but
left the decision concerning the actual duration of imprisonment to trial courts to determine on a
case-by-case basis. For example, an early New York statute provided that the maximum prison
sentence for the offense of assault was 14 years. 1801 N.Y. Laws 58. The trial court in an individual
case could impose a specific sentence of any duration not exceeding the statutory maximum.
Similarly, a Massachusetts law provided that the maximum punishment for maiming another person
was confinement for up to 10 years, but the actual term of incarceration was to be determined by the
court, based on the court's assessment of the "nature and aggravation of the offence." Act of Mar.
15, 1805, ch. 123, § 4, 1804 Mass. Acts 179, 180.
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a felony offense had two prior felony convictions.30 In the years preced-
ing World War II, most states enacted similar measures aimed at habit-
ual offenders, typically requiring courts to impose life sentences for a
third or fourth felony conviction.31 However, apart from these early
recidivist laws and a few provisions enacted in the 1950s, most of the
current mandatory enhancement laws did not appear until the 1970s.3 2

A. Operation

Modem mandatory sentence enhancement legislation differs from
the fixed sentences imposed in colonial times. Most of the current laws
do not set the penalties for criminal offenses themselves, but instead
require substantially increased punishment when a specified aggravating
circumstance exists in connection with the commission of a crime. For
example, 21 U.S.C. § 841(a) prohibits trafficking in certain drugs, includ-
ing cocaine.33 The basic penalty for a first violation of this statute is
imprisonment with no minimum term and a maximum term of twenty
years. The offender is eligible for a suspended sentence or a grant of
probation as an alternative to incarceration.34 However, the penalties
increase dramatically as the amount of drugs involved increases. If the
offender distributes 500 grams or more of a mixture or substance con-
taining a detectable amount of the drug, the statute enhances the punish-
ment to a term of imprisonment that may not be less than five years, nor
more than forty. Additionally, the defendant is no longer eligible for
probation or a suspended sentence.35 When the weight is five kilograms
or more, the mandatory minimum sentence becomes ten years in prison
and the maximum term is life imprisonment, with no probation
eligibility.

36

The sentence enhancement provisions of the statute accomplish two
things. First, increases in the minimum sentence-from no imprison-
ment to five years and then to ten years-assure that convicted offenders
serve substantial prison terms. Second, elimination of probation and sus-

30. See Paul W. Tappan, Habitual Offender Laws in the United States, FED. PROBATION, Mar.
1949, at 28, 28 (describing the New York law and similar legislation in other states).

31. By 1949, 43 of the 48 states had enacted habitual offender statutes, but not all of them
required courts to impose enhanced sentences on repeat offenders. Id.

32. In 1953, California enacted a statute providing that ifa person was armed with a firearm in
the commission of a felony, the court was to impose a consecutive 5- to 10-year sentence in addition
to the sentence for the underlying offense. See CAL. PENAL CODE § 12022(a) (West Supp. 1992).
This provision has been amended to comport with California's determinate sentencing laws, and now
requires a one-year consecutive sentence. Id. Congress also enacted a mandatory punishment
statute which established mandatory minimum sentences for certain categories of drug importation
and distribution offenses in the Narcotic Control Act of 1956, Pub. L. No. 84-728, 70 Stat. 567.

33. The statute prohibits manufacturing and distributing drugs, in addition to possessing them
with the intent to distribute. 21 U.S.C. § 841(a) (1988).

34. 21 U.S.C. § 841(b)()(C) (1988).
35. Id. § 841(b)(1)(B) (1988 & Supp. III 1991).
36. Id. § 841(b)(1)(A).

1993]



CALIFORNIA LAW REVIEW [Vol. 81:61

pended sentences as alternative punishments makes imprisonment
mandatory.

B. Types of Sentence Enhancement Provisions

A wide variety of circumstances trigger enhanced penalties under
the statutes. Most jurisdictions have adopted provisions requiring sub-
stantially longer prison sentences when a person possesses or uses a dan-
gerous weapon during the commission of an offense.37 Enhanced
sentences for repeat felony offenders are also common.38 Other common
targets of enhancement legislation are persons who possess or distribute

37. See 18 U.S.C. § 924(c) (Supp. III 1991) (mandatory minimum five-year addition to
sentence for use of firearm in commission of violent or drug trafficking offense); ALA. CODE § 13A-
5-6(a)(4), (a)(5) (1982) (mandatory minimum sentence when a deadly weapon is used in the
commission of an offense); ARIZ. REv. STAT. ANN. § 13-604(F)-(G) (1989) (substantially increased
punishment for use or exhibition of a deadly weapon or dangerous instrument in the commission of a
felony); CAL. PENAL CODE §§ 12022, 12022.3, .5 (West Supp. 1992) (mandatory consecutive
sentence for possession or use of a firearm in the commission of an offense); COLO. REV. STAT. § 16-
11-309(l)(b) (Supp. 1991) (mandatory sentence for use of a deadly weapon in a crime against an
elderly or handicapped person); FLA. STAT. ANN. § 775.087(1) (West 1992) (possession or use of a
weapon in the commission of an offense increases sentencing classification); 38 ILL. ANN. STAT. ch.
38, para. 33A-3 (Smith-Hurd Supp. 1992) (dangerous weapon used in the commission of a felony
results in its reclassification with substantially enhanced punishment); ME. REV. STAT. ANN. tit. 17-
A, § 1252(5) (West 1983) (mandatory minimum sentence if a felony is committed with the use of a
firearm against another person); MINN. STAT. ANN. § 609.11(4)-(5) (West 1987) (mandatory
minimum sentence if defendant or an accomplice possesses, uses, or displays a dangerous weapon or
firearm); N.J. STAT. ANN. § 2C:43-6(c) (West Supp. 1992) (mandatory minimum sentence for use or
possession of a firearm in the commission of specified felonies); N.Y. PENAL LAW §§ 265.08-.09
(McKinney 1989) (separate statutory offense to commit a serious felony while possessing a loaded
firearm or displaying what appears to be a firearm); N.D. CENT. CODE § 12.1-32-02.1 (1985)
(mandatory minimum sentence for inflicting bodily injury or threatening use of a dangerous weapon
in the commission of an offense); 42 PA. CONS. STAT. ANN. § 9712(a) (1982) (mandatory five-year
minimum sentence for possessing a firearm when committing certain offenses); UTAH CODE ANN.
§ 76-3-203 (1990) (mandatory consecutive sentence for use of a firearm in the commission of the
offense); WASH. REv. CODE ANN. § 9.94A.310(3) (West Supp. 1992) (enhanced guideline sentence if
the offender or an accomplice is armed with a deadly weapon in the commission of specified
offenses).

38. See ALA. CODE § 13A-5-9 (1982) (sentence range increased for repeat offenders); ARiz.
REv. STAT. ANN. § 13-604(A)-(C) (1989) (substantially enhanced prison sentence with delayed
parole eligibility for repetitive offenders); CAL. PENAL CODE §§ 667, 667.5(a), .6 (West Supp. 1992)
(added sentence if defendant has prior convictions); COLO. REv. STAT. § 16-13-101 (1990) (habitual
criminal sentence enhancement); ILL. ANN. STAT. ch. 38, paras. 1005-5-3(c)(8), -8-2 (Smith-Hurd
Supp. 1992) (higher classification and enhanced punishment for various classes of repeat offender);
IOWA CODE ANN. § 902.8 (West 1979) (mandatory three-year minimum for repeat offender); MIcH.
COMP. LAWS ANN. §§ 769.10-.12 (West Supp. 1992) (enhanced penalties for subsequent
convictions); N.Y. PENAL LAW §§ 70.04-.10 (McKinney 1987) (both maximum and minimum
sentences increased for repeat offenders); OHIO REv. CODE ANN. § 2929.11(B) (Anderson Supp.
1991) (increased minimum term and no eligibility for probation or suspended sentence if the offender
has a prior conviction); OKLA. STAT. ANN. tit. 21, § 51 (West Supp. 1992) (increased sentences for
repeat offenders); 42 PA. CONS. STAT. ANN. § 9714 (1982 & Supp. 1992) (mandatory minimum
sentences for a second conviction for specified offenses); TEX. PENAL CODE ANN. § 12.42 (West
1972 & Supp. 1992) (enhanced punishments for repeat offenders); WYo. STAT. § 6-10-201 (1988)
(habitual criminal statute).
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prohibited drugs exceeding a specified weight or amount,3 9 those who
commit crimes against vulnerable victims such as children or elderly per-
sons,g4 and those who commit crimes while released from custody for
other offenses. 1

In addition to these common enhancement laws, legislatures have
targeted specific categories of offenders for particularly harsh sentences,
usually in response to a highly publicized or emotionally charged offense
or crime spree.42 A California law mandates a consecutive sentence if a
sex offense is committed by a day-care provider;43 a Pennsylvania statute
requires a five-year minimum sentence for a serious offense committed in
or near a public transportation facility;' a Texas statute requires
increased punishment for a felony against a child victim committed dur-
ing a ritual or ceremony;4" a Florida provision increases a sentence when
an offender wears a mask during the commission of a felony;46 a federal
statute mandates a twenty-year prison sentence for an offense committed
aboard an aircraft outside the United States;47 and another federal provi-
sion requires an enhanced sentence for transporting a minor with knowl-
edge that the minor will be sexually exploited.48

39. See 21 U.S.C. § 841(b)(1)(A)-(B) (1988 & Supp. III 1991) (mandatory minimum sentences
for possession, manufacture, or distribution of a mixture or substance containing specified weights of
heroin, cocaine, LSD, etc.); CAL. HEALTH & SAFETY CODE § 11370.4 (West 1991) (enhanced
consecutive sentences for drug offenses when the weight or volume of the drug is over statutory
amounts); MICH. COMP. LAWS ANN. § 333.7403(2)(a)(i) (West Supp. 1991) (mandatory life
imprisonment for possession of 650 grams or more of cocaine).

40. See 18 U.S.C. § 2251A (1988) (mandatory 20-year sentence for knowingly buying or
selling a child for use in child pornography); id. § 2252 (1988 & Supp. III 1991) (mandatory five-
year sentence for a second offense of shipping or receiving sexually explicit material involving
children); ARIz. REV. STAT. ANN. § 13-604.01 (1989) (mandatory prison enhancements for
dangerous crimes against children); CAL. PENAL CODE § 667.9(a) (West 1988) (two-year sentence
enhancement when the offender has a prior conviction and the victim is age 65 or older, blind,
paraplegic, quadriplegic, or under age 14); COLO. REv. STAT. § 16-11-309(1)(b) (Supp. 1991)
(enhanced sentence for use of a deadly weapon in a crime against an elderly or handicapped person);
FLA. STAT. ANN. § 775.087(2) (West 1992) (mandatory three-year minimum sentence for battery
committed against a law enforcement officer); TEX. PENAL CODE ANN. § 12.47 (West Supp. 1992)
(enhanced punishment for the commission of a crime against a child in a ritual or ceremony).

41. See ARIz. REV. STAT. ANN. § 13-604.02 (1989) (substantially enhanced mandatory prison
sentences for felonies committed while the offender is released from custody for another offense);
CAL. PENAL CODE § 12022.1(b) (West Supp. 1992) (two-year sentence enhancement for committing
a felony offense while free on bail for a separate offense).

42. Some mandatory sentence provisions have unique triggers. For example, a federal statute
requires a 10-year prison term for obstructing a person who is trying to escape from a wrecked or
stranded vessel. 18 U.S.C. § 1658(b) (1988). Another requires a one-year sentence for bribing a
meat inspector. 21 U.S.C. § 622 (1988).

43. CAL. PENAL CODE § 674 (West 1988).
44. 42 PA. CONS. STAT. ANN. § 9713 (1982).
45. TEx. PENAL CODE ANN. § 12.47 (West Supp. 1992).
46. FLA. STAT. ANN. § 775.0845 (West Supp. 1992).

47. 49 U.S.C. § 1472(n)(1)(A) (1988).
48. 18 U.S.C. § 2251A (1988).
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C. Effects on Prison Populations

Not surprisingly, prison populations have increased dramatically
since the proliferation of mandatory punishment laws.49 Pinpointing the
precise causes of the ever-expanding prison population is difficult because
many factors-such as improved law enforcement, changes in
prosecutorial or investigative priorities, and greater severity in sentencing
laws in general-may have contributed to the increase in the number of
persons sentenced to prison and to the length of their sentences. Never-
theless, mandatory punishment provisions must be counted as a major
contributor for several reasons." First, elimination of trial court discre-
tion to suspend prison sentences and/or place defendants on probation
naturally increases the percentage of arrested offenders who are sen-
tenced to prison.5 Second, the average sentence imposed in court for
persons imprisoned with mandatory enhancements is much longer than
the average sentence for offenders sent to prison without them.52 Third,
even when courtroom sentences are equal, the actual period of confine-

49. The California prison system is typical. In 1980, it housed 22,000 prisoners at 12 facilities.
Ten years later it held 97,000 inmates in 20 facilities. Andrew H. Malcolm, More Cells for More
Prisoners, but to What End?, N.Y. TIMES, Jan. 18, 1991, at B16. The federal prison population is
expected to increase by 119% from 1987 to 1997, as a result of the Federal Sentencing Guidelines
and harsh mandatory punishments for drug offenses. U.S. SENTENCING COMM'N,
SUPPLEMENTARY REPORT ON THE INITIAL SENTENCING GUIDELINES AND POLICY STATEMENTS

71 (1987). While the overall crime rate in the United States dropped by 3.5% between 1980 and
1991, the number of persons incarcerated in American prisons doubled in that period. Mauer, supra
note 10, at 16. The United States has by far the world's highest known rate of incarceration. Id. at
14. The total cost of incarcerating the more than one million Americans in prisons and jails reached
$16 billion a year in 1991. Id.

50. Concerned with the impact of rigid and severe determinate sentencing provisions on prison
populations, guidelines-sentencing commissions in some states have taken the availability of
correctional resources into account when establishing guidelines-sentencing ranges. See
Kirkpatrick, supra note 8, at 695 (Oregon guidelines linked to prison resources); Knapp & Hauptlcy,
supra note 8, at 688 (analyzing how resource availability affects state versus federal practice).

51. In 1980, 196 offenders were sentenced to prison for every 1,000 felony arrests. Mauer,
supra note 10, at 16. Seven years later, that figure had increased by 54% to 301 per 1,000 arrests.
Id. Trial judges have frequently complained that mandatory punishment laws have required them to
send many persons to prison who do not belong there. See Aaron Epstein, Judges Protesting
Mandatory Drug Sentences, SEATTLE TIMES/PosT INTELLIGENCER, May 19, 1991, at A7 (quoting
numerous judges complaining about mandatory prison sentences). United States District Judge
Lawrence Irving, appointed by President Reagan in 1982, felt so strongly about the rigidity of
mandatory sentencing laws that he resigned from the bench in 1990. Alan Abrahamson, Judge
Irving May Play Role in Suits Facing Lincoln S&L, L.A. TIMES, Dec. 7, 1990, at Dl.

52. In many jurisdictions, the exhibition or use of a weapon in the commission of an offense
effectively triples the punishment authorized for the underlying offense. See, e.g., FLA. STAT. ANN.

§ 775.087 (West 1992) (seriousness of the offense increases by one degree, so that a 5-year penalty
becomes a 15-year penalty). In the aggregate, the disparity between sentences with and without
mandatory enhancements is considerable. A study of case dispositions in Arizona for the 12-month
period between July 1, 1989, and June 30, 1990, showed that the average sentence imposed for 3,552
offenders without mandatory enhancements was 51.2 months, while the average sentence for 1,297
offenders with mandatory enhancements was 117.8 months. INSTITUTE FOR RATIONAL PUBLIC
POLICY, ARIZONA CRIMINAL CODE AND CORRECTIONS STUDY: FINAL REPORT TO THE

LEGISLATIVE COUNCIL v (1991).
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ment for persons sentenced with mandatory enhancements is normally
longer than for other offenders because parole eligibility is either delayed
or denied.1

3

Mandatory punishment provisions also are likely to have a substan-
tial, though indirect, impact on prison populations by giving prosecutors
enormous plea bargaining leverage.54 A prosecutor can charge a severe
sentence enhancement that a court must impose if a defendant is con-
victed at trial. The harsher the sentence the defendant risks by going to
trial, the greater the prosecutorial power to dictate the terms of plea
agreements. The prosecutor can thus force a defendant to plead guilty to
more punitive terms than the defendant otherwise would have accepted.
This use of statutory sentencing provisions as leverage in plea bargaining
indirectly leads to higher percentages of defendants sentenced to prison,
longer periods of incarceration, and increased pressure on correctional
resources.

55

Legislatures have increased determinate sentencing ranges and have
enacted mandatory minimum sentencing statutes in response to political
pressures from constituents. These changes embody legislative judg-
ments about deterrence and severe, mandatory punishment. However,
by their very nature they also affect and alter the processes of the crimi-
nal justice system. Their influence and its implications are explored fur-
ther in Part II.

II
MANDATORY PUNISHMENT AND CRIMINAL PROCESS

Herbert Packer observed a generation ago that the manner in which
criminal cases are processed bears significantly on the wisdom of sentenc-
ing decisions.56 The converse of Packer's observation is also true. Sen-
tencing policy shapes the processing of criminal cases, particularly with
regard to whether the defendant is given a fair opportunity to contest the
allegations against her. By requiring courts to impose severe sentences in

53. Sentences imposed under the federal Anti-Drug Abuse Act of 1986 are illustrative. In
1984, two years before the statute was enacted, the median sentence for drug distribution was 36
months; the period of incarceration before parole eligibility was 12 months (one-third of the
sentence). U.S. SENTENCING COMM'N, supra note 12, at 44. In 1990, however, the median
courtroom sentence for drug distribution was 66 months, and the defendant would likely serve 85%
of the sentence, or 56 months. Id.

54. The prosecutor's plea bargaining leverage is greatest in charge-based sentencing systems.
See infra text accompanying notes 102-05.

55. For an illustration in a hypothetical case, see infra text accompanying notes 57-67. If the
defendant is convicted after trial, she faces a mandatory presumptive sentence of 19 years in prison
without possibility of parole. The prosecutor could use the enhancements as powerful bargaining
chips if the prosecutor offers to dismiss all of the sentence enhancement allegations in return for a
guilty plea with the stipulation that the defendant serve the presumptive prison term for robbery.
This kind of plea bargaining illustrates the indirect impact of mandatory sentencing laws on prison
populations.

56. Herbert L. Packer, Two Models of the Criminal Process, 113 U. PA. L. REv. 1, 1-2 (1964).
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certain circumstances, mandatory punishment statutes cast a long
shadow over plea bargaining practices, factfinding procedures, and the
scope of the Fourth Amendment exclusionary rule.

A. Two Types of Sentencing: Charge-Based and Conduct-Based

A jurisdiction's choice between charge-based and conduct-based
sentencing in criminal prosecutions influences the interaction between
mandatory sentencing provisions and the criminal process. In charge-
based sentencing, the formal charges the state brings against the defen-
dant must contain the factual allegations that trigger the mandatory min-
imum sentence. In conduct-based sentencing, the court imposes the
enhancement sentence based on the defendant's actual conduct and crim-
inal history, regardless of the charges for which she is convicted. The
two approaches differ in the extent to which prosecutorial plea bargain-
ing practices influence judicial sentencing discretion.

This is best illustrated by a hypothetical case. A defendant with two
prior felony convictions is prosecuted for allegedly robbing an elderly
victim. The prosecution also claims that the defendant displayed a gun
during the robbery. The victim identifies the defendant's photograph,
but the defendant has a credible alibi defense that might raise a reason-
able doubt if the case goes to trial. The jurisdiction has statutes requiring
punishment enhancements for repeat offenders, for offenses committed
with guns, and for crimes against elderly victims.

In a charge-based sentencing jurisdiction, such as California, the
court may not impose the sentence enhancements unless they are for-
mally charged and are either proven at trial or admitted by the defen-
dant.58 The presumptive sentence for robbery in California is three years

57. For discussions of the distinction between conduct- and charge-based sentencing, see
PARENT, supra note 3, at 52-55 (describing the operation of and problems with the two approaches);
Coffee & Tonry, supra note 3, at 171-92 (discussing the impact of real offense sentencing across
various fact patterns); Heaney, supra note 3, at 208-30 (noting the power of federal judges to
enhance sentences for conduct that was not charged or was not proven beyond a reasonable doubt,
and arguing that conduct should only be penalized if it was part of a criminal conviction); Barbara S.
Meierhoefer, Individualized and Systemic Justice in the Federal Sentencing Process, 29 AM. CRIM. L.
REV. 889, 893-95 (1992); Stephen J. Schulhofer, Due Process of Sentencing, 128 U. PA. L. REv. 733,
757-82 (1980) (noting that conduct-based sentencing limits the prosecutorial discretion found in
charge-based sentencing guideline systems); Louis B. Schwartz, Options in Constructing a Sentencing
System: Sentencing Guidelines Under Legislative or Judicial Hegemony, 67 VA. L. REV. 637, 680-81
(1981) (noting the principles that are in tension in the debate between charge- and conduct-based
sentencing); Michael H. Tonry, Real Offense Sentencing: The Model Sentencing and Corrections Act,
72 J. CRIM. L. & CRIMINOLOGY 1550 (1981) (objecting to the Model Sentencing Act's real offense
sentencing because it violates accepted norms of criminal law and gives too much import to judge's
perceptions of what really happened); Wilkins, supra note 4, at 576-77 (detailing U.S. Sentencing
Commission's move toward a hybrid of charge- and conduct-based sentencing).

58. See, e.g., CAL. PENAL CODE § 667.9 (West 1988). Originally, California Penal Code
§ 667 was not construed to be mandatory for sentencing courts. People v. Fritz, 707 P.2d 833 (Cal.
1985). However, the California Legislature abrogated the holding in Fritz in 1986 by clarifying that
the statute restricted the authority of the trial court to strike the prosecutor's allegation of a prior

[Vol. 81:61
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in prison. 9 If the defendant is convicted of a serious felony against an
elderly victim, the court must add a two-year sentence enhancement for
the age of the victim.' ° If the defendant admits or the prosecution proves
that the defendant has one or more prior convictions for serious felonies,
the court must impose a five-year sentence enhancement for each prior
conviction. 61 Similarly, displaying a firearm in the commission of a fel-
ony, if admitted or proven at trial, results in an additional sentence
enhancement of four years.62

As a result, if convicted of all the allegations at trial, the defendant
faces a presumptive sentence of nineteen years in prison without discre-
tionary parole release. Unless the defendant is acquitted, the prosecu-
tor's charging and plea bargaining decisions effectively determine the
sentence. By offering a dismissal of one or more of the enhancement
allegations to induce a guilty plea, the prosecutor can fix the presumptive
sentence at either seventeen, fifteen, fourteen, twelve, ten, seven, five, or
three years in prison.63 Moreover, as the tariff of sentence enhancements
becomes steeper and the prosecutor offers significant reductions, the
defendant will be less likely to take the gamble of trying to raise a reason-
able doubt at trial, despite the existence of an alibi defense.

In contrast, the sentence in a conduct-based sentencing system
depends on the judge's findings made at the time of sentencing concern-
ing the circumstances of the offense and the defendant's criminal history,
without regard to whether allegations concerning these matters are
included in the charging instrument. In our hypothetical case, the indict-
ment or information charges only the robbery offense. The prosecution
need not charge separate allegations related to the gun, the prior convic-
tions, and the victim's age. If the defendant is convicted of the robbery
charge, the court must determine whether the enhancement circum-
stances related to the offense are true, even though the prosecutor has not
charged them. The purest form of conduct-based sentencing is an inde-
terminate system in which the court's sentencing options are not even
limited by a statutory sentencing range for the specific offense of convic-
tion. Thus, in our hypothetical case, if the defendant pleads guilty to the
lesser included offense of theft in exchange for dismissal of the robbery
charge, the court still must determine if a robbery was committed. Even

conviction. See Career Criminal Punishment Act, ch. 85, § 3, 1986 Cal. Stat. 211, 211-12; see also
People v. Jackson, 244 Cal. Rptr. 37, 39 & n.4 (Ct. App. 1986) (decided before the revision of § 667
and limiting the holding of Fritz).

59. CAL. PENAL CODE § 213 (West Supp. 1992).
60. Id. § 667.9(a) (West 1988).
61. Id. §§ 667-667.9.
62. Id. § 12022.5(a) (West Supp. 1992). The presumptive sentence is four years, with a range

between three and five years. Id
63. In addition, the prosecutor can offer to reduce the robbery charge to a lesser offense,

further limiting the range of sentences available to the court.
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though the defendant has been convicted of the lesser offense, the sen-
tence is based on the court's findings at the time of sentencing that in fact
the defendant committed a robbery, used a gun to threaten an elderly
victim, and had two prior convictions.

Although no jurisdiction uses a pure conduct-based sentencing sys-
tem, the federal guidelines include both charge-based and conduct-based
sentencing features. If our hypothetical robber is convicted in federal
court, the starting point for determining the defendant's sentence is the
base offense level of the charge of conviction."4 The court then calculates
the actual sentence using a set of postconviction factual findings that
include such matters as the use of a gun, the value of property taken, the
age of the victim, and the defendant's prior record, even though no spe-
cific factual allegations concerning these matters have been proven at
trial.

65

This approach gives federal prosecutors less bargaining leverage
than their counterparts in states that rely more extensively on charge-
based sentencing. Federal prosecutors cannot offer sentencing conces-
sions on such matters as the defendant's prior convictions or the victim's
age to induce a guilty plea.6" However, federal prosecutors still bargain
effectively by offering charge reductions to lesser offenses, such as theft,
which has a lower guidelines offense level than robbery, and conse-
quently a lower punishment range.67 The federal system also delays the

64. There are 43 guideline offense levels, scaled according to the seriousness of each offense in
the federal criminal code. See U.S. SENTENCING COMM'N, FEDERAL SENTENCING GUIDELINES
MANUAL § 5A (1992) (Sentencing Table) [hereinafter GUIDELINES MANUAL].

65. Under the federal sentencing guidelines, the range of possible sentences for robbery,
without consideration of aggravating circumstances or prior record, is 33 to 41 months. Id
§§ 2B3.1, 5A. If the judge finds at the time of sentencing that the defendant displayed a firearm, the
victim was elderly, and the defendant had served prison terms for his two recent felony convictions,
the sentence range is 100 to 125 months. Id. §§ 2B3.1(b)(2), 3AI1, 4AI.1, 5A (the "offense level" is
raised from 20 to 27 because 5 points are added for displaying the firearm and 2 for harming a
vulnerable victim; the "criminal history category" would be IV with 8 "criminal history points," 6
stemming from the two felony convictions and 2 from the recency of prior confinement).

66. With regard to the gun, federal prosecutors have a choice between charge-based sentencing
and conduct-based sentencing. Possession of the gun in the commission of the robbery is a separate
federal offense, with a mandatory minimum five-year sentence. 18 U.S.C. § 924(c) (1988 & Supp. III
1991). If the prosecutor charges this offense, it operates as a charge-based enhancement. However,
even if the prosecutor does not charge the separate firearm count, the judge is required to take the
gun into account when calculating the sentence for the robbery. See, eg., United States v. Mocciola,
891 F.2d 13, 17 (1st Cir. 1989) (defendant's sentence was enhanced for possession of a weapon
despite his acquittal on a separate weapons charge).

67. In the federal system, a plea agreement to reduce the offense from robbery to theft would
result in a significant reduction in the maximum permissible sentence, even if the aggravating
circumstances were taken into account. Under the federal sentencing guidelines, a plea to theft
would reduce the base offense level of 20 (for robbery) to a base offense level of only 4. However, the
judge may accept such an agreement only "if the court determines, for reasons stated on the record,
that the remaining charges adequately reflect the seriousness of the actual offense behavior and that
accepting the agreement will not undermine the statutory purposes of sentencing." GUIDELINES
MANUAL, supra note 64, § 6B1.2(a); see infra text accompanying notes 140-47.

The federal prosecutor can also charge the defendant with the separate federal offense of using a
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determination of disputed facts from the trial stage to a more informal
sentencing hearing. The defendant at a federal sentencing hearing has no
right to a jury trial, hearsay is admissible, and the government's eviden-
tiary burden may be lower than at trial.6"

No sentencing system relies entirely on either charge-based or con-
duct-based sentencing alone. Courts in virtually all charge-based systems
have at least a narrow range of sanctions from which to choose for each
offense category or enhancement allegation; the aggravating or mitigat-
ing circumstances that the court finds at sentencing influence the choice
of sanction. In a conduct-based sentencing system, the charge of convic-
tion normally limits the range of sanctions available to the sentencer.
Although each jurisdiction is unique in the extent to which it requires the
inclusion of sentence enhancement allegations in charging documents, a
dichotomy exists between state and federal practice. Most states utilize a
strict charge-based approach for mandatory sentence enhancements, 69

while federal courts follow a hybrid of charge-based and conduct-based
sentencing.70 The consequences of this divergence are considered in the
following subsections.

B. The State Court Experience with Charge-Based Sentencing

The combination of mandatory enhancements and charge-based
sentencing gives state prosecutors enormous sentencing power because
courts can consider leniency only if prosecutors permit it.71 The prose-

gun in commission of a robbery under 18 U.S.C. § 924(c), which can then be bargained away.
Under § 924(c), the mandatory sentence is a five-year term to be served consecutively to the robbery
term. This is substantially greater than the conduct-based guidelines enhancement for use of the
gun. As such, it becomes a powerful and effective prosecutorial bargaining tool. See infra text
accompanying notes 158-63.

68. See infra text accompanying notes 185-203.
69. A number of states have explicit provisions to this effect. See, eg.. CAL. PENAL CODE

§ 667.9(c) (West 1988); ME. REV. STAT. ANN. tit. 17-A, § 1252(4)-(5) (West 1983); N.D. CENT.
CODE § 12.1-32-02.1 (1985).

70. See infra text accompanying notes 121-31. There are notable exceptions to this general
dichotomy. For example, a Pennsylvania conduct-based sentencing statute provides that anyone
convicted of certain felonies must receive a minimum sentence of five years imprisonment if the
sentencing judge finds, by a preponderance of the evidence, that the person "visibly possessed a
firearm" during the commission of the offense. 42 PA. CONS. STAT. ANN. § 9712(a) (1982). This
provision was upheld in McMillan v. Pennsylvania, 477 U.S. 79, 91, 93 (1986). Additionally, states
adopting guidelines sentencing systems generally determine a defendant's prior criminal history level
at the time of sentencing, regardless of whether prior convictions are explicitly charged in the
indictment. See, eg., WASH. REV. CODE ANN. § 9.94A. 110 (West Supp. 1992).

71. On the relationship between prosecutorial charging and plea bargaining discretion and
sentencing power, see Albert W. Alschuler, Sentencing Reform and Prosecutorial Power: A Critique
of Recent Proposals for "Fixed" and "Presumptive" Sentencing, 126 U. PA. L. REv. 550, 551 (1978)
(arguing that this sentencing discretion "is concentrated in an inappropriate agency" and that the
benefits of the prosecutor's sentencing discretion "are made available only to defendants who
sacrifice their constitutional rights"); Terance D. Miethe, Charging and Plea Bargaining Practices
Under Determinate Sentencing: An Investigation of the Hydraulic Displacement of Discretion, 78 J.
CRIM. L. & CRIMINOLOGY 155, 175-76 (1987) (concluding from empirical research that "[e]ven
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cutor can then use this sentencing influence to deter defendants from
exercising their right to a trial in which the state must prove guilt beyond
a reasonable doubt. Prosecutors can charge mandatory enhancement
allegations in all cases in which there is a factual basis for doing so, even
when sufficiently mitigating circumstances indicate that the enhancement
provisions should not be enforced. The mandatory sentencing conse-
quences of a guilty verdict pressure defendants, who otherwise might test
the state's evidence, into accepting guilty pleas. Indeed, a legislature can
make charge-based mandatory punishment so commonplace and severe
that few if any defendants will be willing to chance a trial.

Available evidence suggests that this is beginning to occur in states,
like California, that have a large and growing number of harsh charge-
based sentence enhancement statutes.72 The percentage of felony prose-
cutions resulting in guilty pleas in California counties is among the high-
est in the nation.73 Of course, factors unrelated to harsh charge-based
mandatory punishment laws might have influence on these high guilty
plea rates. Prosecutorial and judicial caseloads74 and cooperative rela-
tions between defense lawyers and prosecutors 75 could also contribute to

when sentencing guidelines do not explicitly regulate prosecutorial discretion, various mechanisms
of social control still operate to limit its use and possible abuse").

72. See, eg., CAL. HEALTH & SAFETY CODE §§ 11370, 11370.2, .4 (West 1991) (mandatory
sentence enhancements for various drug offenses); CAL. PENAL CODE §§ 667-667.9(a) (West 1988 &
Supp. 1992) (numerous provisions requiring consecutive sentences for prior convictions and prison
terms); id. § 12022.6 (West Supp. 1992) (mandatory consecutive sentence for taking, destroying, or
damaging property in the commission or attempted commission of a felony offense); id. §§ 12022.7-
.8 (mandatory consecutive sentences for inflicting great bodily injury in the commission of an
offense); id. § 12022.9 (mandatory five-year consecutive sentence for assault causing termination of
pregnancy); id. § 12022(a)(2) (consecutive three-year sentence for committing an offense while
armed with an assault weapon); id § 12022(b) (additional one-year sentence for using a deadly
weapon in the commission of an offense); id. § 12022(c) (presumptive four-year consecutive sentence
for committing a drug offense while armed with a firearm); id. § 12022.1(b), (e) (mandatory
consecutive sentence's for offenses committed while released from custody for another offense).

73. See BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, THE PROSECUTION OF
FELONY ARRESTS, 1987, at 7 (1990) (showing that the guilty plea rate in San Diego and Riverside,
California, were the highest of 31 jurisdictions in a national survey of felony dispositions; Los
Angeles and Bakersfield, California, were involved in a four-way tie for third).

74. The most commonly offered explanation for plea bargaining is caseload pressure. See
Santobello v. New York, 404 U.S. 257, 260 (1971) (plea bargaining necessitated by caseloads);
People v. Griffith, 349 N.Y.S.2d 94, 97 (App. Div. 1973) (elimination ofplea bargaining would result
in "total breakdown" of court operations (quoting Harold A. Stevens, Little Concern or Support Seen
for Needs of Courts, N.Y. L.J., May 1, 1973, at 25, 29)); MARTIN MAYER, THE LAWYERS 159
(1967) ("If even one percent of [New York city] arraignments were actually to proceed to a full-
fledged trial, the system would break down instantly."); Peter Arenella, Reforming the Federal
Grand Jury and the State Preliminary Hearing to Prevent Conviction Without Adjudication, 78 MICH.
L. REv. 463, 523-24 (1980) (criminal justice system would collapse if more defendants went to trial);
Warren Burger, The State of the Judiciary-1970, 56 A.B.A. J. 929, 931 (1970) (small changes in
guilty plea rates have a large impact on court resources); Welsh S. White, A Proposal for Reform of
the Plea Bargaining Process, 119 U. PA. L. Rv. 439,440 (1971) (removing incentives to plead guilty
would place an intolerable strain on the system).

75. Several observers have depicted the criminal justice system as a bureaucracy through
which lower-class persons are hustled expeditiously, "just as they are in health care, welfare, public
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the extensive plea bargaining in California.
However, an examination of trial rate changes occurring after the

enactment of sentence enhancement legislation strongly supports the case
for a causal relationship between severe charge-based mandatory punish-
ment and the coercion of guilty pleas. Analysis of Arizona's trial rates
before and after mandatory punishment legislation bears this out. The
Arizona Legislature enacted a series of increasingly severe charge-based
mandatory punishment statutes from the mid-1970s to the mid-1980s.
As detailed below, these statutes have effectively changed the nature of
criminal process in that state.

In 1976, the Arizona Legislature passed a typical charge-based
mandatory sentence enhancement law. Anyone found to have used a
firearm while committing robbery, kidnapping, rape, various forms of
aggravated assault, or resisting a police officer was no longer eligible for a
suspended sentence, probation, parole, or other release from custody
before serving a mandatory prison sentence.76 The statute gave prosecu-
tors a powerful new opportunity to induce guilty pleas by charging the
firearm provision whenever a defendant was eligible, then offering to

housing, and other meeting grounds of poverty with bureaucracy." Lawrence B. Mohr,
Organizations, Decisions, and Courts; 10 LAW & Soc'Y REv. 621, 621 (1976). Under this view,
prosecutors cooperate with judges and defense lawyers to avoid conflict, reduce uncertainty, and
maintain group cohesion. See JAMES EISENSTEIN & HERBERT JACOB, FELONY JUSTICE: AN
ORGANIZATIONAL ANALYSIS OF CRIMINAL COURTS 19-38 (1977) (characterizing the relationships
among the judge, prosecutor, and defense counsel as forming a work group with defined roles and
authority relationships as well as common goals); MARCIA J. LiPETZ, ROUTINE JUSTICE:
PROCESSING CASES IN WOMEN'S COURT 71 (1984) (prosecutors, public defenders, and court
employees have negotiated a routine that promotes organizational and individual goals while
minimizing sources of conflict); PETER F. NARDULLI, THE COURTROOM ELITE: AN
ORGANIZATIONAL PERSPECTIVE ON CRIMINAL JUSTICE 66 (1978) (all organizationally oriented
studies of criminal courts share the belief that judges, prosecutors, and defense counsel cooperate to
pursue the common interest in processing cases expeditiously); George F. Cole, The Decision to
Prosecute, 4 LAw & Soc'Y REv. 331, 332 (1970) (legal system may be viewed as a set of
interorganizational exchange relationships in which the participants share a common territorial field
and collaborate for different and particular ends); Malcolm M. Feeley, Two Models of the Criminal
Justice System: An Organizational Perspective 7 LAW & SOC'Y REv. 407, 415-16 (1973) (noting that
all parties involved in the criminal justice process share an interest in guilty pleas); Maureen Mileski,
Courtroom Encounters: An Observation Study of a Lower Criminal Court, 5 LAW & SOC'Y REv. 473,
479 (1971) (in one court, 72% of the cases are handled in one minute or less); Mohr, supra, at 638
(compatibility of judges', prosecutors', and defense attorneys' goals leads to plea bargaining); Peter
F. Nardulli, The Caseload Controversy and the Study of Criminal Courts, 70 J. CRIM. L. &
CRIMINOLOGY 89, 97 (1979) (judges, prosecutors, and defense attorneys have a common interest in
processing cases expeditiously); Jerome H. Skolnick, Social Control in the Adversary System, 11 J.
CoNFLICT RESOL. 52, 61 (1967) (most public defenders argue that cooperating with prosecutors
produces better results for their clients).

76. Act of June 23, 1976, ch. 111, 1976 Ariz. Sess. Laws 438, 438-45. A 1974 statute had
provided that anyone committing robbery while armed with a firearm was ineligible for probation.
Act of May 13, 1974, ch. 144, § 3, 1974 Ariz. Sess. Laws 666, 667-68. The 1976 statute extended the
scope of the 1974 law to include aggravated assault, kidnapping, resisting an officer, rape, and setting
off an explosive device. Act of June 23, 1976, ch. 111, §§ 2-5, 7, 1976 Ariz. Sess. Laws 438, 439-42.
In connection with rape prosecutions, the 1976 law applied to all dangerous weapons, not just guns.
Id. § 5, at 440-41.
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TABLE 1
FELONY TRIAL RATE, MARICOPA COUNTY, ARIZONA BEFORE AND

AFTER SENTENCING LAW CHANGES77

Year

Total Cases,
Trial or
Plea

78

Number
Going

to Trial

Percentage
Going to

Trial

(Before changes) 1976 3673 382 10.40

(1976 law in effect) 1977 3639 321 8.82
1978 3384 293 8.66

(Some cases terminated 1979 3812 244 6.40
under 1976 law, some
under 1978 Code)

(First three full 1980 3864 219 5.67
years under 1978 Code) 1981 5489 328 5.98

1982 4848 267 5.51

(First four full years
under 1982 law)

1983
1984
1985
1986

4662
4826
5530
6982

4.46
3.77
4.30
4.47

GRAPH 1
TRIAL RATE INMARICOPA COUNTY (PHOENIX AREA) AFTER LEGISLATIVE

CHANGES INARIZONA SENTENCING LAW

12---

Percentage
of Cases
Going to
Trial

10-

8-

6-

4-

2-

8.74

5.73

4.27

:11
- erod A I B'enod U I Penoa C I Period D

Time Frame
Key:
Period A: Year Immediately Preceding 1976 Statute.
Period B: Two-Year Period Under 1976 Statute and Preceding 1978 Code.
Period C: First Three Full Years Under 1978 Code.
Period D: First Four Years Under 1982 Amendment to 1978 Code.

77. Data were gathered from Maricopa County Superior Court Records by the author and his
research assistants (notes on file with author).

78. This excludes cases that were dismissed.

[Vol. 81:61
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dismiss it in return for a plea. Immediately after the statute went into
effect the guilty plea rate in the state's largest court system increased
significantly.7 9 As shown in Table 1 and Graph 1, 10.40% of criminal
cases proceeded to trial in 1976, the calendar year immediately preceding
the effective date of the new law. During the following two years, while
the new law was in effect, the trial rate fell to 8.74%.10

The Arizona Legislature enacted a new criminal code in 1978 that
superseded the 1976 mandatory sentencing law. The new code included
two groups of exceptionally severe charge-based sentence enhancement
provisions that are still in effect today.81 The first group requires long
prison terms for persons convicted of "dangerous" offenses, defined as
felonies in which the offender either inflicts serious physical injury or
uses a weapon or other dangerous instrument.82 These provisions are far
broader in scope than the 1976 law because the 1976 law applied only to
firearms and was limited to certain enumerated felonies. The second
group of enhancement measures provide that "repetitive" felony offend-
ers are not eligible for probation or a suspended sentence, and their
release from prison is delayed until they have served substantially
enhanced terms.83 Moreover, if the state consolidates into one prosecu-
tion two or more charges based on offenses committed on separate occa-
sions, the state has discretion to count one of the offenses as a prior
conviction. As such, it triggers a repetitive offender enhancement for the
second offense.84

79. The trial rates discussed in the text are based on criminal prosecutions in the Maricopa
County Superior Court, which serves the Phoenix metropolitan area.

80. Z = 2.823, p < 0.005.
81. The Arizona Legislature appointed a commission to study the state's sentencing laws. The

commission conducted a study based on the sentences imposed in 15,720 felony cases and found that
the average length of time actually served in prison by persons sentenced under the mandatory
sentencing provisions of the 1978 Code is more than twice the time served by those who are not
sentenced under these provisions. INsTrrUTE FOR RATIONAL PUBLIC POLICY, supra note 52, at 33-
34. The commission recommended an overhaul of the state's sentencing practices. Id. at vii-xi.

82. ARIz. REv. STAT. ANN. § 13-604(F)-(G) (1989).
83. Id. § 13-604(A)-(C).
84. Id. § 13-604(H). The Arizona Supreme Court has held that the conviction used to invoke

the enhancement provisions may occur either before or after the to-be-enhanced offense, so long as
the two offenses are committed on separate occasions. See State v. Hannah, 617 P.2d 527 (Ariz.
1980) (a prior felony conviction may be used for enhanced punishment even if prior conviction
occurs after commission of principal offense). Contemporary, current convictions also serve as
"prior" offenses for sentence enhancement purposes in a few other states. See Conley v. State, 612
S.W.2d 722, 726 (Ark. 1981) (holding that a prior conviction counted against defendant in
sentencing where the act on which the earlier conviction was based preceded the act currently the
subject of sentencing); State v. Hernandez, 311 N.W.2d 478, 481 (Minn. 1981) (holding that, where a
defendant is convicted at one hearing for crimes committed on three separate occasions, the
convictions for the earlier committed crimes can be used to enhance the sentence for those
committed later); Jordan v. State, 383 So. 2d 495, 497 (Miss. 1980) (holding that prior convictions
could be considered in the sentencing for a later conviction even if the prior convictions occurred
after the commission of the offense leading to the later conviction).

An analogous rule applies in the federal courts. A first conviction for the use of a firearm in the
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Together, the dangerous and repetitive offender provisions poten-
tially affect more than half the felony cases in Arizona."5 The recent
prosecution of a Phoenix house painter illustrates the effectiveness of
these provisions in coercing guilty pleas. The state charged the painter
with selling small quantities of marijuana to an undercover agent on two
occasions.8 6 The painter insisted that he was innocent, the victim of a
misidentification. 7 Absent mandatory sentencing laws, he probably
would have gone to trial to contest his guilt. If convicted, he would not
have been a likely candidate for a prison sentence because the charged
offenses were not especially serious, he had no prior criminal record and
he supported a pregnant wife and three children. However, under
Arizona's sentencing framework, the prosecutor charged him as a repeti-
tive offender. A conviction carried a mandatory prison sentence with a
presumptive term of seven and a half years. The state later offered to
dismiss the repetitive offender allegation if he would plead to a lesser
offense with a short jail term and probation. 8 Although he continued to
assert his innocence, he accepted the offer.8 9

Prosecutors appear to use the dangerous and repetitive offender pro-
visions frequently as plea bargaining chips by charging defendants with
sentence enhancement allegations, only to dismiss them later. In a recent
year, for example, prosecutors dismissed repetitive offender allegations in
76% of all cases in which they were initially alleged, and dangerous fel-
ony allegations 77% of the time." Although some of these dismissals

commission of a violent or drug offense requires a minimum consecutive sentence of five years in
prison. 18 U.S.C. § 924(c) (1988 & Supp. III 1991). A second conviction carries a minimum
consecutive sentence of 20 years. Id A number of courts have interpreted the statute to require
stacking of the mandatory penalties when the defendant is convicted of multiple counts under
§ 924(c), even if alleged in the same indictment. See, eg., United States v. Rawlings, 821 F.2d 1543,
1546 (1lth Cir.) (interpreting an earlier version of § 924(c) and holding that where defendant is
convicted at one hearing for two separate armed robberies, the gun enhancement provision can be
applied as if defendant were a repeat offender), cert denied, 484 U.S. 979 (1987).

85. Of 15,720 felony cases in Arizona between July 1, 1989, and June 30, 1990, the defendant
was factually eligible for repetitive offender status in 7472 instances (47%). INSTITUTE FOR

RATIONAL PUBLIC POLICY, supra note 52, at 26. The defendant was factually eligible for dangerous
offender status in 2148 cases (14%). Id. at 27. There was overlapping eligibility for repetitive
offender and dangerous felony status in 872 cases. Id. at 28. Thus, in 56% of all felony cases ((7472
+ 2148 - 872)/15,720), the defendant qualified for a mandatory sentence enhancement if the
prosecutor chose to charge it.

86. The painter's case is described in a newspaper article co-authored by his lawyer. See
Nicholas Hentoff & Christopher Johns, Packing Them In, ARIZ. REPUBLIC, July 21, 1991, at Cl.

87. The defendant consistently averred his innocence after he was arrested for the two sales.
Interview with Nicholas Hentoff, attorney for the painter, in Phoenix, Ariz. (Feb. 2, 1992)
[hereinafter Hentoff Interview].

88. The proposed plea agreement also called for community service and a stiff fine. Hentoff &
Johns, supra note 86, at C2.

89. Hentoff Interview, supra note 87. The defendant was required to serve three months in
county jail as a condition of probation. Id.

90. From 1989 to 1990, repetitive offender charges were alleged in 3975 cases. Of these,
defendants were convicted with the enhancement in 939 cases. INSTITUTE FOR RATIONAL PUBLIC
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may have been related to the sufficiency of the state's evidence, most
reflected plea bargaining concessions. 9'

Not surprisingly, the percentage of cases proceeding to trial
decreased sharply after the 1978 Code went into effect. As illustrated in
Graph 1, the average trial rate in the state's largest trial court was 8.74%
during the two years immediately preceding the implementation of the
new sentencing provisions. However, the average percentage of cases
going to trial dropped to 5.73% during the first three full years of sen-
tencing under the new code.92 This rate remained fairly constant until
1982, when the Legislature enacted another charge-based mandatory
enhancement law that increased prosecutors' discretionary sentencing
influence.

The 1982 law altered the sentencing of persons convicted of felonies
while on probation or parole. If a parolee or probationer is convicted of
a felony drug offense or a dangerous felony offense, the original parole or
probation must be revoked.93 Additionally, the statute requires a sen-
tence of life imprisonment for the new offense with no eligibility for
release from confinement for twenty-five years.94 A person convicted of
any other felony while on probation or parole loses probation or parole
status, must be sentenced to an enhanced term in state prison, and is not
eligible for release during the sentence. 95 The prosecutor invokes these
provisions by including in an indictment or information a separate allega-

POLICY, supra note 52, at 27. Dangerous offender enhancements were alleged in 1232 cases, but the
defendant was convicted with this enhancement in only 285 cases. Id. at 28.

91. In a forthcoming paper, I discuss a study I am conducting of lawyer-client interactions in
162 felony cases that were prosecuted in the Phoenix metropolitan area. The study is based on court
records in the cases, as well as individual interviews with each of the defendants and most of the
lawyers. Court records indicate that the prosecutor initially charged and later dismissed mandatory
sentence allegations in over 100 of the cases. Of these, less than 20% were dismissed for evidentiary
reasons, according to defense counsel. In a majority of cases, the prosecutor agreed to dismiss
allegations triggering mandatory sentences in return for a guilty plea to lesser charges. Records on
file with author.

92. This difference is statistically significant. Z = 8.3611, p < 0.005. The 1978 Code applied
to all offenses committed on or after October 1, 1978. Act of May 31, 1977, cl. 142, § 188, 1977
Ariz. Sess. Laws 678, 800. As in most other jurisdictions, Maricopa County Superior Court records
are compiled by identifying cases that have been terminated in court each month. Almost all of the
felony cases that were terminated in the Maricopa County Superior Court during calendar year 1978
were prosecuted under the old code. Some of the cases terminated during the first half of 1979 were
prosecuted under the old code, while others were prosecuted under the new code. Therefore,
calendar year 1979 is not a useful year for assessing the effects of the new code on plea bargaining.
Graph 1 compares the trial rate for the last two calendar years in which virtually all cases were
terminated under the old code (1977 and 1978) with the first three calendar years in which virtually
all cases were terminated under the new code (1980-1982). The trial rate dropped from 8.74%
during the last two years under the old code to 5.73% for the first three years under the new code.
Interestingly, as shown in Table 1, the trial rate for 1979, the "mixed" code year, was 6.40%. This
rate is consistent with the theory that the new code had an immediate and dramatic effect on the
incidence of plea bargaining.

93. ARIZ. REv. STAT. ANN. § 13-604.02(A) (1989).
94. Id.
95. Id. § 13-604.02(B).



CALIFORNIA LAW REVIEW

tion that the defendant was on probation or parole at the time of the
offense. If the prosecutor later amends the charging document to delete
the allegation as part of a plea agreement, the defendant no longer
receives the sentence enhancement.

State v. Barger9 6 demonstrates the harsh effects of the 1982 legisla-
tion. Barger, a parolee, struck his former landlady with his hand after
she had tried to spray him with a garden hose outside her house.97 A
friend of the landlady witnessed this, grabbed a machete, stepped toward
Barger, and demanded that he leave. Barger then obtained a pistol from
another person at the scene, brandished it, and threatened to kill the
landlady. No shots were fired, no one was physically injured, and Barger
soon left.98 His troubles, however, had just begun.

The local prosecutor charged Barger with committing two danger-
ous offenses (aggravated assault) while on parole and a jury found him
guilty of one of the counts despite a claim of self-defense.99 Barger
received the required sentence under the 1982 statute: a mandatory term
of life imprisonment, with no eligibility for release for twenty-five
years.1 In upholding the sentence, the appellate court noted the trial
judge's frustration over statutes that gave prosecutors the power to shape
sentences by their charging decisions, "regardless of [the] experience or
motive" of the prosecutor.101

Although Barger risked a trial under the 1982 law, other defendants

96. 810 P.2d 191 (Ariz. Ct. App. 1990).
97. Id. at 193.
98. Id.
99. Id.

100. Barger was charged under ARIZ. REV. STAT. ANN. § 13-604.02 (1989), which requires a
life sentence if a dangerous offense is committed while the offender is on release from confinement for
another offense. Aggravated assault, a violation of AMIZ. REV. STAT. ANN. § 13-1204 (1989), is a
dangerous offense when it involves the "exhibition of a deadly weapon." Id. § 13-604(F).

101. Barger, 810 P.2d at 197. The trial judge addressed the defendant at the time of sentencing:
Mr. Barger, I am inclined to agree with your attorney that under all the circumstances

of this case, the sentence that I am required to impose by law is wholly inappropriate.
Unfortunately, there is not a thing in the world I can do about it other than state on the
record that under no circumstances, even if the court had discretion, would I ever impose a
sentence this severe for the actions that you took on that date.

I have seen many cases where the aggravated assaults were far more serious than what
you did, and the punishment was far, far less. The prosecutors do this every day. I don't
know why this was prosecuted this way, but they have the discretion to prosecute you in
the way that they see fit, and this Court doesn't have any discretion in what it has to do.

Id. at 197-98.
In upholding the sentence, the appellate court expressed its own misgiving over a potential

separation-of-powers issue:
[Today we express our concern that a junior officer in the executive branch of county
government (deputy county attorney) is given great discretion and power to affect
sentencing in a state court while denying to the state judicial officer who presides over that
court any discretion in what has traditionally and inherently been a function of the court.

Id. at 198. Separation-of-powers challenges to similar sentencing schemes in other jurisdictions have
failed. See cases cited infra note 307.

[Vol. 81:61
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were more cautious. The percentage of cases going to trial in Maricopa
County declined sharply after 1982. In the three years immediately pre-
ceding the implementation of the 1982 law, the trial rate had been
5.73%. This figure fell to 4.27% during the four years immediately after
the 1982 law went into effect." 2 While the 1982 statute may not have
been the sole cause of this statistically significant decline in the trial rate,
the bargaining leverage it granted prosecutors suggests that it was the
primary cause. Defense attorneys claim that prosecutors "routinely"
invoke the threat of mandatory sentences to deter defense counsel from
filing pretrial motions, as well as to pressure defendants into plea agree-
ments.1 13 The substantial deterrent effect of such threats is sufficient to
cause the trial rate to drop significantly. In less than a decade the crimi-
nal trial rate was reduced from 10.40% to 3.77%. m1 During the same
period, judicial, prosecutorial, and public defender resources increased at
a greater rate than the court's caseload.' This suggests that the decline
in the trial rate cannot be attributed to caseload pressure.

Reducing trial rates may be tempting to polieymakers facing annual
budget deficits, but such savings are illusory. As noted earlier, the same
mandatory sentence laws that induce guilty pleas have contributed sub-
stantially to recent increases in the cost of correctional services as prison
populations have multiplied.106 Thus the fiscal consequences of charge-
based mandatory punishment statutes are probably greater than legisla-
tures anticipated. Additionally, nonmonetary costs must be considered.
Highly punitive mandatory sentencing laws that coerce guilty pleas
threaten the continuing vitality of the Sixth Amendment right to trial. In
many cases, legitimate doubts exist before trial concerning the defen-
dant's guilt. The availability of a jury trial as a public forum to resolve
those doubts serves the public, as much as the defendant, by legitimizing

102. See supra Table 1. Z = 6.3755, p < 0.005. The 1982 statute applied to offenses
committed on or after July 24, 1982. Thus, almost all of the cases terminated in superior court
during calendar year 1982 were prosecuted under the law existing before the 1982 statute went into
effect. Almost all of the cases terminated in calendar 1983, however, were commenced after the
effective date of the 1982 law.

103. Hentoff & Johns, supra note 86, at C2; see also MILTON HEUMANN, PLEA BARGAINING:
THE EXPERIENCES OF PROSECUTORS, JUDGES, AND DEFENSE ATTORNEYS 61-66 (1977)
(prosecutorial "sanctions" against defense lawyers increase when defense counsel file adversarial
pretrial motions).

104. The 10.40% rate refers to 1976, while the 3.77% rate refers to 1984. See supra Table 1.
105. The annual caseload of the Maricopa County Superior Court increased by 14% during the

period of 1975 to 1984. During the same period, the number of Superior Court judges increased by
46.8%. ADMINISTRATIVE OFFICE OF THE SUPERIOR COURT, MARICOPA COUNTY SUPERIOR

COURT HISTORY BOOK 112 (1990). The number of prosecutors in the County Attorney's Office
increased by 43% between 1975 and 1984. Compare 1975 MARICOPA COUNTY ATTORNEY,
ANNUAL REPORT with 1984 MARICOPA COUNTY ATTORNEY, ANNUAL REPORT. During the same
years, the number of public defenders available for felony assignments increased by 45.8%.
Compare 1975 MARICOPA PUB. DEFENDER, ANNUAL REPORT with 1984 MARICOPA PUB.
DEFENDER, ANNUAL REPORT.

106. See supra Section I.C.
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the imposition of criminal punishment. When the risk of going to trial is
so great that defendants are rarely willing to risk a trial, the values the
Sixth Amendment seeks to protect are undermined.

C. The Federal Hybrid of Charge-Based and Conduct-Based
Sentencing

Like most state legislatures, Congress has recently enacted many
statutes that establish mandatory minimum sentences and prohibit courts
from suspending sentences or placing defendants on probation.10 7 The
large majority of these provisions target violations of a few statutes relat-
ing to drug trafficking and one concerning firearms."0 ' The drug provi-
sions require substantial prison terms for importation, manufacturing,
distribution, and possession of narcotics or controlled substances. In
most cases the weight of a substance containing drugs determines the
sentenceY°9 For example, the minimum sentence for possession with
intent to distribute five kilograms or more of a mixture containing a
detectable amount of cocaine is ten years in prison for a first offender. If
the defendant has one prior drug conviction, the mandatory minimum
sentence increases to twenty years. If the defendant has two or more
prior convictions, the sentence is life imprisonment.t 10

Another federal provision requires a five-year minimum sentence for
possessing in excess of five grams of crack cocaine, without regard to
whether the defendant intends to distribute the drug. I" The firearms
provision is similar; it requires consecutive sentencing for the possession
or use of a gun in the commission of violent crimes and drug offenses. 1

1
2

The mandatory minimum punishment is five years in prison for a first
offense and twenty years for each subsequent offense."'

Unlike most state enhancement laws, federal mandatory minimum
sentence statutes are enforced in conjunction with intricate sentencing

107. In August 1991, the U.S. Sentencing Commission identified approximately 100 separate
mandatory minimum penalty provisions located in 60 different federal statutes, with about 30 bills
with similar provisions pending before Congress. U.S. SENTENCING COMM'N, supra note 12, at 10,
13.

108. Ninety-four percent of the 59,780 federal defendants sentenced pursuant to mandatory
minimum sentence provisions between 1984 and 1990 involved violations of only four statutes
relating to drug distribution and possession of firearms in the commission of other offenses. Id. at
10.

109. See 21 U.S.C. § 841(b)(1)(A)-(B) (1988 & Supp. III 1991) (establishing penalties for
manufacturing, distributing, or possessing with intent to distribute, mixtures or substances
containing detectable amounts of various controlled substances, with penalties determined by
weight); id. § 960 (1988) (establishing penalties for importing and exporting controlled substances).

110. Id. § 841(b)(1)(A) (1988 & Supp. III 1991). The mandatory minimum sentence for
possession with intent to distribute between 500 grams and 5 kilograms of cocaine is 5 years for a
first offense and 10 years for subsequent offenses. Id. § 841(b)(l)(B).

11. See 21 U.S.C. § 844(a) (Supp. III 1991).
112. 18 U.S.C. § 924(c) (1988 & Supp. III 1991).
113. Id.
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guidelines. The federal enhancement laws and sentencing guidelines
went into effect at approximately the same time114 and each has influ-
enced the other. The federal guidelines include detailed procedural
requirements for calculating sentences in individual cases within the sen-
tencing parameters set by Congress. 115 In most instances, guidelines sen-
tencing ranges closely track the gradations set forth in federal mandatory
minimum sentence statutes." 6 Commentators have often criticized the
guidelines, not only for their severity and rigidity, but also for their con-
tribution to the problem of prison overcrowding." 7 However, the harsh-
ness of federal sentencing derives not just from the guidelines themselves,

114. The principal federal mandatory minimum sentence provisions were enacted or expanded
in 1984, 1986, and 1988. See supra note 9. The Federal Sentencing Reform Act of 1984 established
the United States Sentencing Commission as an independent agency of the judicial branch and
directed the Commission to promulgate sentencing guidelines for district court judges to follow. See
28 U.S.C. § 994 (1988). The guidelines went into effect on November 1, 1987. GUIDELINES
MANUAL, supra note 64, at 1. However, many courts initially held the guidelines unconstitutional,
and thus they were not applied in all federal districts until February 1989, when the Supreme Court
upheld their constitutionality in Mistretta v. United States, 488 U.S. 361 (1989).

115. See, eg., GUIDELINES MANUAL, supra note 64, §§ 3A1.1-3E1.l (sentencing adjustments
for victim-related factors, role in the offense, obstruction, multiple counts, and acceptance of
responsibility).

116. See, eg., infra notes 150-57 and accompanying text.
117. See, eg., FEDERAL COURTS STUDY COMM., REPORT OF THE FEDERAL COURTS STUDY

COMMITrEE 137 (1990) (federal judges and lawyers repeatedly complain of the guidelines' undue
rigidity); id. at 142 (Statement of Honorable Judith N. Keep) (the guidelines do not permit
sentencing consideration of personal factors relating to individual defendants); Alschuler, supra note
3, at 915-24, 929-34 (rigidly using aggregation of harms under the guidelines to determine sentences
forces courts to impose the same sentences on offenders of differing culpability); Freed, supra note 3,
at 1690, 1730-40 (U.S. Sentencing Commission promulgated guidelines that are unnecessarily rigid,
complex, and severe; appellate courts have been unduly rigid in interpreting the guidelines); Heaney,
supra note 3, at 164 (the guidelines result in unwarranted disparities, the average time served under
guidelines sentences is twice as long as pre-guidelines averages, and fewer defendants are eligible for
probation); Marc Miller, True Grid: Revealing Sentencing Policy, 25 U.C. DAVIS L. REV. 587 (1992)
(guidelines sentencing grid was not mandated by Congress, is too complex, and hides policy
decisions); Charles J. Ogletree, Jr., The Death of Discretion? Reflections on the Federal Sentencing
Guidelines, 101 HARv. L. REv. 1938, 1952-55 (1988) (the guidelines take insufficient account of
differences in offenders or their impact on prison overcrowding); Schulhofer, supra note 3, at 851-70
(the federal guidelines result in excessive uniformity in sentencing); Gerald F. Uelmen, Federal
Sentencing Guidelines: A Cure Worse than the Disease, 29 AM. CRIM. L. REv. 899, 905 (1992) (the
guidelines are unnecessarily complex and confusing, resulting in a "federal bureaucracy" of
sentencing); Owen S. Walker, Litigation-Enmeshed Sentencing: How the Guidelines Have Changed
the Practice of Federal Criminal Law, 25 U.C. DAVIS L. REv. 639, 647 (1992) (unforeseen by-
product of the guidelines is a dramatic increase in appellate litigation contesting sentences imposed
by district courts); Jack B. Weinstein, A Trial Judge's First Impression of the Federal Sentencing
Guidelines, 52 ALE. L. REv. 1, 14-29 (1987) (the guidelines are likely to cause a great increase in
prison population).

Others have defended the federal sentencing guidelines. See, eg., Joe B. Brown, The Sentencing
Guidelines Are Reducing Disparity, 29 AM. CRIM. L. REv. 875 (1992) (sentencing disparity reduced
under the guidelines); William W. Wilkins, Jr., Response to Judge Heaney, 29 AM. CRIM. L. REv.
795, 808-20 (1992) (Sentencing Commission's study of sentencing under the guidelines shows
disparity reduced from pre-guidelines levels); Ronald F. Wright, Complexity and Distrust in
Sentencing Guidelines, 25 U.C. DAVIS L. REv. 617 (1992) (complexity of the federal guidelines
serves policies of rational sentencing and limiting prosecutorial discretion).
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but in large part from the interaction between the guidelines and the
mandatory minimum sentencing scheme enacted by Congress. 8

L Guideline Implementation of Federal Mandatory Punishment
Statutes

The United States Sentencing Commission designed the procedural
framework of the guidelines to best assure that all defendants who qual-
ify for mandatory sentence enhancements receive those sentence
enhancements. The guidelines also include several measures that seek to
avoid the prosecutorial control of sentencing that occurs in state courts.
The Commission utilized two methods to achieve these goals. First,
three guidelines provisions require conduct-based sentencing.1 9 Second,
the guidelines' grading of aggravating circumstances-particularly in
connection with drug offenses-closely corresponds to the main provi-
sions of existing mandatory minimum punishment laws.120

a. The Use of Conduct-Based Sentencing Provisions to Enforce
Mandatory Minimum Penalties

Under the guidelines, the district court begins its sentencing calcula-
tions by determining the base offense level of the offense of conviction.12'
The court determines the base offense level for drug offenses by its find-
ing concerning the weight of the drugs.' 22 Findings of fact concerning
specific offense characteristics, such as possession of a weapon, increase
the offense level. 123 The court also adjusts the offense level for such fac-

118. See infra text accompanying notes 150-53 (how the guidelines and mandatory minimums
lead to harsh sentences). At least one commentator has noted that an analysis of the federal
guidelines must take into account the influence of statutory mandatory minimum sentence
provisions. See Joseph F. Weis, Jr., The Federal Sentencing Guidelines-It's Time for a Reappraisal,
29 AM. CRIM. L. REv. 823, 824 (1992) (some of the inequities attributed to the guidelines are
actually caused by mandatory minimums).

119. See GUIDELINES MANUAL, supra note 64, §§ 1B1.3, 6B1.2(a), 6B1.4(a) (dealing
respectively with defendant's acts and omissions, the seriousness of the offense behavior, and
relevant facts and circumstances of the offense). Several courts have concluded that certain of the
guideline provisions serve to mitigate the disparate effects of charge bargaining. See United States v.
Fernandez, 877 F.2d 1138, 1144-45 (2d Cir. 1989) (adherence to "'real offense' sentencing" may
undercut " 'charge bargaining' "); United States v. Wright, 873 F.2d 437, 440-41 (1st Cir. 1989) (as
a result of guidelines, charge bargains are no longer of much value to defendants in drug cases).
Whether this conclusion is justified is highly debatable. See infra text accompanying notes 256-59.

120. See infra notes 150-52 and accompanying text.
121. The court's first task under the guidelines is to determine the appropriate offense guideline

section from Chapter Two of the Guidelines Manual. See GUIDELINES MANUAL, supra note 64,
§§ 1B1. 1, .2. Each offense guidelines section has a base offense level corresponding to the seriousness
of the offense of conviction; there are 43 offense levels. Id. § 5A (Sentencing Table).

122. Id. § 2Dl.I. The offense levels for drug offenses correspond to the requirements of federal
mandatory minimum sentence statutes. See infra text accompanying notes 150-57.

123. For example, the offense level for drug offenses is increased by two levels if the defendant
possessed a dangerous weapon during commission of the offense. GUIDELINES MANUAL, supra note
64, § 2D1.l(b)(1).
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tors as the defendant's role in the crime and the defendant's awareness
that the victim was unusually vulnerable because of age or physical or
mental condition.124 The court then makes findings concerning the
defendant's criminal history125 and identifies the appropriate sentencing
range from the Guidelines Sentencing Table by reference to the defen-
dant's adjusted offense level and criminal history. 26 Finally, the court
imposes a sentence within the appropriate range unless it finds a specific
ground for departure. 127

An important part of this scheme is guidelines § 1B1.3, which
addresses conduct-based sentencing. This provision instructs the court
to determine the defendant's base offense level, specific offense character-
istics, and adjustments to the offense level based on the defendant's "rele-
vant conduct." 12 8 Relevant conduct for sentencing includes: (1) all acts
or omissions occurring during commission of the offense, in preparation
for the offense, or in the course of attempting to avoid detection of the
offense; and (2) all acts or omissions in connection with offenses that
were part of the same course of conduct or common scheme or plan.1 29

This requires a court to determine at the time of sentencing if a firearm
was used in the commission of an offense, regardless of whether the
defendant has pled guilty to, or has been found guilty of, using a fire-
arm.130 Section lB1.3 also requires the district court to look beyond the
offense of conviction to crimes committed on other occasions, if together
with the offense of conviction, they formed a common scheme or plan.
In drug cases, this requires the court to aggregate the weight of drug
substances, even when the defendant has not been convicted of possess-

124. Id. §§ 3A.l, 3B1.I. The court also adjusts the offense level downward if the defendant
has demonstrated an acceptance of responsibility for the offense. Id. § 3El.1.

125. Id. § 4Al.1.
126. Id. § 5A (Sentencing Table).
127. Id. § IB1.4. The principal grounds for departure from applicable guidelines ranges are set

forth in §§ 5Kl.1, 5K2.0. The first of these provisions permits the court to depart from the
guidelines on motion by the government stating that the defendant has provided substantial
assistance in the investigation or prosecution of another person. Id. § 5K1.1. The second provision
permits a departure if the court finds "'that there exists an aggravating or mitigating circumstance
of a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission in
formulating the guidelines that should result in a sentence different from that described.'" Id.
§ 5K2.0 (quoting 18 U.S.C. § 3553(b) (1988)).

128. Id. § 1B1.3.
129. Id.
130. A number of courts have held that sentence enhancements based on a judge's finding that

the defendant possessed a firearm are constitutionally permissible even when the defendant has been
acquitted of a charge under 18 U.S.C. § 924(c). See, e.g., United States v. Rodriguez-Gonzalez, 899
F.2d 177, 179-82 (2d Cir.) (double jeopardy not violated when defendant's sentence is enhanced on
the basis of conduct for which defendant has been acquitted), cert. denied, 111 S. Ct. 127 (1990);
United States v. Mocciola, 891 F.2d 13, 17 (1st Cir. 1989) (defendant acquitted of violating § 924(c),
but sentence still enhanced for possession of a firearm); United States v. Juarez-Ortega, 866 F.2d
747, 749 (5th Cir. 1989) (defendant's punishment enhanced by sentencing departure based in part on
defendant's possession of a firearm in the commission of the offense, even though defendant
acquitted of violating § 924(c)).
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ing or distributing some of those substances.13 1

United States v. Silverman 132 illustrates how application of the rele-
vant conduct proviso can enhance a sentence significantly. Silverman
pleaded guilty to possession with intent to sell 52.9 grams of cocaine. 133

This amount was approximately one tenth the 500 grams that triggers a
mandatory five-year sentence. 134 Silverman's offense carried a guideline
range sentence of twenty-one to twenty-seven months incarceration. 135

However, the presentence investigation report disclosed that a confiden-
tial informant told DEA agents investigating Silverman's case that
Silverman was the head of a cocaine trafficking ring. The informant also
stated that Silverman had supplied the informant with a kilogram of
cocaine several months before the current offense. The district court
found that this information demonstrated a common scheme or plan
under § lB1.3. The court then added the kilogram to the 52.9 grams and
sentenced Silverman to eighty-seven months in prison.136 The court thus
applied the mandatory sentence statute despite the U.S. Attorney's deci-
sion not to seek a conviction for the alleged one-kilogram transaction.137

Silverman demonstrates how § 1B1.3 constrains federal prosecutors
from using mandatory minimum sentence statutes in drug cases to
induce guilty pleas. Assume that the government had sufficient evidence
of the alleged one-kilogram sale to the informant to proceed with a prose-
cution of that charge.' 38 A plea agreement including a government
promise not to charge the one-kilogram sale would have been of little
value if the court was required to enhance the defendant's punishment
even in the absence of formal charges. Thus, judicial use of relevant con-

131. See, eg., United States v. Hicks, 948 F.2d 877, 879-82 (4th Cir. 1991) (2.1 kilograms of
cocaine enhanced to 9.8 kilograms as a result of $279,000 found in defendant's home); United States
v. Perdomo, 927 F.2d 111, 112-15 (2d Cir. 1991) (371 grams of cocaine enhanced to over two
kilograms because of telephone conversation defendant had months earlier); United States v. Colon,
905 F.2d 580, 582-84 (2d Cir. 1990) (12 grams of heroin enhanced to 500 grams because defendant
admitted ongoing sales to probation officer).

132. 889 F.2d 1531 (6th Cir. 1989).
133. Id. at 1532-33.
134. See 21 U.S.C. § 841(b)(1)(B) (1988 & Supp. III 1991).
135. See GUIDELINES MANUAL, supra note 64, §§ 2Dl.l, 5A.
136. Silverman, 889 F.2d at 1533-35.
137. The Sixth Circuit remanded the case to determine if the sentence violated the spirit and

intent of the defendant's plea agreement. Id. at 1539. On remand, the district court held that the
sentence did not contravene the plea agreement. United States v. Silverman, 730 F. Supp. 1418,
1422 (S.D. Ohio 1990), aff'd en banc, 976 F.2d 1502 (6th Cir. 1992). In a second appeal of the
sentence, Silverman argued that his Sixth Amendment right to confront the witnesses against him
was violated when the district court calculated the 87-month sentence based on the hearsay
statements of the government's confidential informer. The Sixth Circuit agreed and vacated the
sentence, holding that Silverman was entitled to cross-examine the informant. United States v.
Silverman, 945 F.2d 1337 (6th Cir. 1991), vacated en banc, 976 F.2d 1502 (6th Cir. 1992). However,
three months later a rehearing en banc was granted and the decision vacating the sentence was itself
vacated. United States v. Silverman, 976 F.2d 1502 (6th Cir. 1992) (en bane).

138. This is probably an incorrect assumption in the actual Silverman case since there is no
indication in the court's opinion that the one kilogram of cocaine was recovered.
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duct findings at the time of sentencing limits the ability of prosecutors to
use the threat of additional charges that trigger mandatory punishment
as leverage in plea bargaining. 139

A policy statement of the guidelines, § 6B1.2(a), makes it difficult
for prosecutors to use charge reductions to circumvent enhancements for
relevant conduct. This provision instructs courts to accept plea agree-
ments that include the dismissal of charges or promises not to pursue
potential charges only "if the court determines, for reasons stated on the
record, that the remaining charges adequately reflect the seriousness of
the [defendant's] actual offense behavior."'" In the absence of such a
provision, parties could easily use charge reductions to evade mandatory
minimum punishments because federal courts are not permitted to
impose sentences that exceed the statutory maximum for each offense for
which a defendant is convicted. 41

In many drug trafficking cases the prosecutor may be willing to dis-
miss charges carrying mandatory minimum enhancements if the defend-
ant pleads guilty to simple possession of a controlled substance. This
offense has a maximum penalty of one year in prison for a first offense.' 42

Or, if the facts of the case permit, the defendant may plead guilty to a
"phone count," which is using a communication facility to facilitate a
drug transaction. This offense carries a maximum punishment of four
years.' 43 If the court accepts such a plea agreement, it cannot impose a
longer sentence than the statutory maximum for the offense of convic-
tion, despite finding a sufficient amount of drugs to trigger a mandatory
minimum sentence. Section 6B1.2(a) requires the court to reject the
agreement if it finds that the phone count or simple possession charge
does not adequately reflect the seriousness of the defendant's behavior."

A third guidelines provision, § 6B1.4(a), is a policy statement con-
cerning plea agreements that include fact stipulations relevant to sentenc-
ing. It prohibits the parties from including "misleading facts" in such

139. Although prosecutorial plea bargaining power is reduced, it is not eliminated. See infra
text accompanying notes 164-76.

140. GUIDELINES MANUAL, supra note 64, § 6B1.2(a). This section implements the
congressional directive that judges should "examine plea agreements to make certain that
prosecutors have not used plea bargaining to undermine the sentencing guidelines." S. REP. No.
225, 98th Cong., Ist Sess. 63 (1983), reprinted in 1984 U.S.C.C.A.N. 3182, 3246.

141. The guidelines provide that when relevant conduct enhancements result in a sentencing
range with a minimum sentence higher than the statutorily authorized maximum sentence for the
offense of conviction, the court must sentence the defendant to the statutory maximum for the
offense of conviction. GUIDELINES MANUAL, supra note 64, § 5Gl.l(a).

142. 21 U.S.C. § 844(a) (Supp. III 1991).
143. 21 U.S.C. § 843(b), (c) (1988).
144. See GUIDELINES MANUAL, supra note 64, § 6B1.2 (setting standards for judges'

acceptance of plea agreements). The key word in § 6131.2 is "adequately." Whenever trial courts
are inclined to go along with plea bargains that include substantial charge reductions, they will find
that reduced charges "adequately" reflect the seriousness of defendants' actual criminal behavior.
See infra text accompanying note 260.
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stipulations and requires them to set forth the circumstances of the
defendant's "actual offense conduct and offender characteristics. 1 45 The
guideline seeks to prevent judicial findings of relevant conduct that are
based on misleading or inaccurate stipulations. 14 6 Otherwise, an errone-
ous determination of relevant conduct could hamper the imposition of
mandatory minimum sentences. Section 6B1.4(a) thus seeks to ensure
that all defendants factually eligible for mandatory minimum sentences
receive them. 147

2. Coordination of Sentencing Guidelines with Mandatory Minimum
Sentences

Apart from the guidelines relating to drug trafficking offenses, the
Sentencing Commission sought to assure that in each case the punish-
ment is proportional to the defendant's offense. The Commission accom-
plished this by establishing a continuum of graduated increases and
decreases in sentence severity for a wide variety of aggravating and miti-
gating circumstances.1 48 In contrast, each mandatory minimum sentence
statute isolates a single aggravating circumstance and requires a dispro-
portionate increase in punishment whenever the circumstance is
present. 149

This presented a dilemma for the Commission in setting the sen-

145. GUIDELINES MANUAL, supra note 64, § 6B1.4(a).
146. For example, the parties might stipulate to a weight of drugs that is far less than that

actually possessed or sold by the defendant. Such stipulations could be used to circumvent a
mandatory minimum sentence.

147. For a discussion of the effectiveness of these provisions, see infra Section III.B. The
limitations in preventing plea negotiations from determining sentences stem from two problems.
First, the court's access to relevant sentencing information, independent of the facts supplied by
counsel, is severely limited. Second, even when the court learns of relevant conduct not reflected in a
plea agreement, it may have its own reasons for going along with the agreement and declining to
enforce harsh statutory punishments.

148. For example, the base offense level of the crime of robbery is 20. GUIDELINES MANUAL,
supra note 64, § 2133.1. The offense level increases by 2 if the property of a financial institution or
post office was taken. Id. The offense level increases as follows: by 7 if a firearm was discharged in
the robbery; by 6 if a firearm was otherwise used; by 5 if a firearm was brandished, displayed, or
possessed; by 4 if a dangerous weapon was otherwise used; by 3 if a dangerous weapon was
brandished, displayed, or possessed; and by 2 if an express threat of death was made. Id. If the
robbery victim sustained bodily injury, the offense level is increased according to the seriousness of
the injury. Id. If any person was abducted to facilitate the commission of the robbery or escape, the
offense level increases by 4. Id. If any person was physically restrained to facilitate the commission
of the robbery or escape, the offense level increases by 2. Id. If a firearm, destructive device, or
controlled substance was taken in a robbery, the offense level increases by I. Id. The offense level
also increases in proportion to the value of the loss. Id. Similarly, there are proportional increases
in the sentencing range corresponding to the extent of the defendant's criminal history. Id. § 4AI.I.

Mitigating circumstances serve to decrease the offense level. If the defendant was a "minimal"
participant in the crime, the offense level decreases by 4; if the defendant was a "minor" participant,
the offense level decreases by 2. Id. § 3B1.2. If the defendant demonstrates an acceptance of
personal responsibility for the offense, the offense level decreases by 2. Id. § 3E1.I.

149. See supra text accompanying notes 33-36.
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tence ranges for drug trafficking offenses. On the one hand, it could
coordinate the drug trafficking guidelines with the mandatory minimum
sentence statutes, thereby sacrificing individualized determinations of
proportionality. On the other, it could draft guidelines that increase pen-
alties for drug amounts in proportion to other aggravating circum-
stances, thereby creating an inconsistency with the mandatory minimum
sentence laws. The Commission took the former approach.

For example, the Drug Quantity Table of § 2D 1.1(c) establishes gra-
dations that correspond to mandatory sentence provisions of the Anti-
Drug Abuse Act of 1986.150 The Act requires a minimum of ten years in
prison for distributing, or possessing with intent to distribute, at least five
kilograms of cocaine.151 The guidelines reflect this minimum sentence;
they set the sentencing range at 121 to 151 months for possessing or
distributing at least five but not more than fifteen kilograms of cocaine. 152

Moreover, although the Act does not require the guidelines to do so, the
guidelines provide a graduated scale of punishment for both greater and
lesser weights of cocaine to make sentences proportionate. The punish-
ment for distributing between fifteen and fifty kilograms of cocaine is 151
to 188 months, and the punishment for distributing between 3.5 and 5.0
kilograms is 97 to 121 months.1 3 By using the mandatory minimum
statutory provisions as a starting point and coordinating all penalties
with the statutory provisions, the Sentencing Commission created severe
punishments for all federal drug distribution offenses, even those below
statutory threshold amounts.

In at least one instance, coordinating the guidelines for drug offenses
with statutory mandatory minimum punishment provisions results in a
bizarre disparity in punishment. The guidelines sentencing range is two
to eight months for a first conviction of possessing 5.00 grams of crack
cocaine. 154 However, a first conviction of possessing 5.01 grams of crack
cocaine carries a sentencing range of sixty-three to seventy-eight
months.15 5 This enormous difference results from the gap between the
five-year mandatory minimum sentence for simple possession of more
than five grams of crack--established by Congress as part of the
Omnibus Anti-Drug Abuse Act of 198815 6-- and the maximum statutory

150. 21 U.S.C. § 841(b)(1) (1988 & Supp. III 1991) (offenses and penalties under the Anti-Drug
Abuse Act of 1986).

151. Id. § 841(b)(1)(A) (10-year minimum and life maximum sentence for manufacturing,
distributing, or possessing with intent to distribute five kilograms or more of mixture or substance
containing detectable amount of cocaine).

152. See GUIDELINES MANUAL, supra note 64, §§ 2Dl.1, 5A.
153. See id. §§ 2D1.1(c)(5), (c)(7), 5A.
154. See id. §§ 2D2.1(a)(1), 5A.
155. See d §§ 2D1.l(c)(9), 2D2.1(b)(1), 5A.
156. Pub. L. No. 100-690, § 6371, 102 Stat. 4181, 4370 (codified as amended at 21 U.S.C.

§ 844(a) (Supp. III 1991)).
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punishment for simple possession of five grams or less of crack. 157 The
mandatory minimum sentence statute thus compromises the proportion-
ality of the guideline sentencing structure.

The Sentencing Commission's policy regarding 18 U.S.C. § 924(c)
contrasts with its treatment of drug trafficking penalties. The
Commission excluded the severe mandatory minimum enhancements of
§ 924(c) from the guidelines' grading structure. Section 924(c) requires a
minimum consecutive sentence of five years for a first conviction of using
or possessing a firearm while committing any crime of violence or drug
trafficking. 5 ' A second conviction carries a minimum consecutive sen-
tence of twenty years. 159  Several guidelines include less substantial
enhancements for the possession or use of firearms.' 6° Pursuant to
guideline § 1B1.3, these lesser enhancements apply when the defendant
has not been convicted of violating 18 U.S.C. § 924(c).16

1

When a defendant is convicted of violating § 924(c), guideline
§ 2K2.4(a) instructs that the guideline enhancement for firearm posses-
sion is superseded and the court must impose the consecutive sentence
required by the statute.' 62  This choice between sentencing alternatives
enables prosecutors to use § 924(c) as a powerful bargaining chip to
convince defendants to plead guilty. 63 When this occurs, defendants are

157. See 21 U.S.C. § 844(a) (Supp. III 1991).
158. 18 U.S.C. § 924(c)(1) (Supp. III 1991).
159. Id.
160. For example, guideline § 2B3.1(b)(2) sets forth the enhancements for the presence or use of

a firearm in a robbery. Before it was amended in 1991, § 2B3.l(b)(2)(c) provided that if the offender
possessed or displayed a dangerous weapon, including a firearm, the offense level increased by three.
U.S. SENTENCING COMM'N, FEDERAL SENTENCING GUIDELINES MANUAL § 2B3.1(b)(2)(c)
(1990). Accordingly, the sentencing range for a first offender convicted of bank robbery increased
from a range of 33 to 41 months to one of 46 to 57 months-an increase of 13 to 16 months-if he
possessed a gun. See GUIDELINES MANUAL, supra note 64, § 5A. This increase was far less than
the mandatory five-year enhancement under 18 U.S.C. § 924(c). In 1991, § 2B3.1(b)(2)(c) was
amended, increasing the offense level by five if a firearm was displayed or possessed in the
commission of a robbery. GUIDELINES MANUAL, supra note 64, § 2B3.1(b)(2). The sentence range
for a first offender convicted of bank robbery can now be increased from a range of 33 to 41 months
to one of 57 to 71 months-an increase of 24 to 30 months-for possessing a firearm in the
commission of the offense. Id. § 5A. This is still substantially less than the five-year enhancement
under the statute.

161. GUIDELINES MANUAL, supra note 64, § 1B1.3 (establishing allowable factors in setting
guideline range).

162. Id. § 2K2.4(a).
163. A federal judge accused the United States Attorney for the Eastern District of New York

of having a policy of charging under § 924(c) merely as a bargaining tactic. Memorandum of
Sentencing Hearing & Report of Statement of Reasons, United States v. Stanley, No. 88-CR-499(S-
2) (E.D.N.Y. July 19, 1990) (discussing how such policies created unwarranted sentencing
disparities between defendants who chose to go to trial and those who pleaded guilty), reprinted in
part in Tony Garoppolo, Confusion and Distortion in the Federal Sentencing Process, 27 CRIM. L.
BULL. 3, 16-17 (1991), aff'd in part and vacated in part, 928 F.2d 575 (2d Cir.), cert. denied, 112 S.
Ct. 141 (1991). The judge also noted that probation officers and Legal Aid Society lawyers had
advised the court that § 924(c) is "commonly" used by the government as a bargaining chip. Id. at
17. On appeal, the United States Attorney disputed the trial court's findings regarding the
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charged with § 924(c) in addition to their underlying offense and are sub-
sequently offered the more modest guideline enhancement if they plead
guilty.

3. Federal Mandatory Punishment Statutes and Trial Rates

Conventional wisdom regarding the guidelines' impact on the crimi-
nal trial rate holds that the guidelines have caused more cases to go to
trial since their implementation because their conduct-based sentencing
structure takes away many of the incentives for plea bargaining.' 64

Many district judges have expressed the belief that the guidelines pro-
duce fewer plea bargains than existed under prior practice. 165 Some
observers have predicted also that more defendants will opt to go to trial
as the plea bargaining disincentives of the guidelines become better
known. 

166

However, a close examination of U.S. district court trial data indi-
cates that these assumptions are wrong. Table 2 shows that during the
five-year period preceding November 1987, when Congress authorized
the guidelines to go into effect, 13.3% of criminal prosecutions in federal
courts went to trial. In 1991, however, the federal criminal trial rate
actually had declined slightly, to 12.9%.167 Other studies of trial rates
under the guidelines have been consistent with these findings. One such
comparison found that the overall trial rate did not change significantly;
although the trial rate for offenses involving weapons and drugs

prosecutorial use of § 924(c) as a bargaining chip. United States v. Stanley, 928 F.2d 575, 579 n.1
(2d Cir.), cerL denied, 112 S. Ct. 141 (1991).

164. Attributing changes in federal court criminal trial rates to particular causes can be
hazardous because several developments, in addition to the enactment of the principal mandatory
minimum sentence statutes and the implementation of the guidelines, have influenced federal
practice in recent years. For example, prosecutorial plea bargaining policies have changed on more
than one occasion during the past several years. The Justice Department issued its "Redbook,"
setting forth new policies for Assistant United States Attorneys with regard to charging and plea
bargaining on November 1, 1987, the day the guidelines were to go into effect. U.S. Dep't of Justice,
Prosecutor's Handbook on Sentencing Guidelines (1987) (on file with the California Law Review).
This policy statement was modified by a memorandum to U.S. Attorneys from Attorney General
Thornburgh shortly after the Supreme Court decided Mistretta v. United States, 488 U.S. 361
(1989). Memorandum from Richard Thornburgh, U.S. Attorney General, to Federal Prosecutors
(Mar. 13, 1989) (on file with the California Law Review).

165. At the direction of Congress, a committee appointed by the Chief Justice to study
congestion, delay, and expense in the federal courts conducted a survey of federal district judges
concerning their workload. When questioned about the sentencing guidelines, 49.7% of the judges
stated the opinion that the percentage of guilty pleas had decreased under the guidelines, 5.4%
believed that the percentage had increased, and 44.9% believed that the percentage remained
unchanged. See Summary of Responses to the Survey of District Court Judges, in 2 FEDERAL
COURTS STUDY COMM., WORKING PAPERS AND SUBcoMMITTEE REPORTS (1990).

166. E.g., Theresa W. Karle & Thomas Sager, Are the Federal Sentencing Guidelines Meeting
Congressional Goals? An Empirical and Case Law Analysis, 40 EMORY L. J. 393, 406 (1991)
(speculating on the effects of the guidelines on plea bargaining in the federal system).

167. This decrease is not statistically significant at the 0.05 level. Z = 1.538, p < 0.10.
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increased, the trial rate for certain other offenses decreased.1 68

TABLE 2
DISPOSITION OF DEFENDANTS IN U.S. DISTRICT COURTS

BEFORE AND AFTER SENTENCING GUIDELINES
16 9

Percentage of Cases Resulting in:

Total Plea of Guilty
Year Defendants Dismissal Trial or Nolo Contendere

7/82-6/83 43,329 15.2 14.4 70.4
7/83-6/84 44,501 15.8 13.5 70.7
7/84-6/85 47,360 15.8 12.8 71.4
7/85-6/86 50,040 15.8 13.4 70.8
7/86-6/87 54,168 16.2 12.8 71.0

7/82-6/87 239,398 15.8 13.3 70.9

1/91-12/91 56,829 14.5 12.9 72.6

Certain features of the guidelines counteract the expected effects of
conduct-based sentencing 170 and may lead to lower trial rates. First, a
defendant who pleads guilty can expect a guideline sentencing discount
of twenty to thirty-five percent for "acceptance of responsibility." 171 Sec-
ond, a defendant who goes to trial is less likely to receive a sentence at
the lower end of the sentencing range for the offense of conviction and is
more likely to receive a sentence nearer to the maximum of the range.1 72

Third, a defendant who goes to trial and testifies in his own defense may
risk an upward sentencing adjustment under the guidelines for obstruc-

168. Terence Dunworth & Charles D. Weisselberg, Felony Cases and the Federal Courts: The
Guidelines Experience, 66 S. CAL. L. Rv. 99 (1992). Another study compared plea bargaining
practices in district courts in Louisiana, Mississippi, and Texas before and after the implementation
of the guidelines, with regard to 13 offense categories. The authors reported a decrease in plea
bargaining in certain categories (including distribution of cocaine) but no statistically significant
change in the overall guilty plea rate for all 13 offenses. Karle & Sager, supra note 166, at 402-04. A
study reporting data from four districts in the Eighth Circuit in 1989 found an overall decrease in
the percentage of defendants pleading guilty in both drug and nondrug cases. Heaney, supra note 3,
at 175-76.

169. Data come from the 1991 survey of courts by the Administrative Office of the U.S. Courts,
Statistical Division (data on file with the California Law Review).

170. See supra Section II.C.l.a.
171. Guidelines § 3El provides that if a defendant "clearly demonstrates a recognition and

affirmative acceptance of personal responsibility for his criminal conduct," the court should "reduce
the offense level by 2 levels." GUIDELINES MANUAL, supra note 64, § 3E1.l(a). This two-level
discount corresponds to a 25% to 35% reduction in sentence, depending on the seriousness of the
offense of conviction. See Schulhofer & Nagel, supra note 3, at 243-45.

172. See Heaney, supra note 3, at 180-81 (study in four federal districts showing that defendants
who pleaded guilty were more likely to be sentenced in lower the quartile of the sentencing range
than defendants who went to trial; defendants who went to trial were more likely to be sentenced in
the upper quartile of the sentencing range than defendants who pleaded guilty).
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tion of justice. 7 3 Fourth, the guidelines authorize a downward depar-
ture from an otherwise applicable sentencing range when the prosecutor
avers that the defendant has provided substantial assistance to investigat-
ing authorities.' 74 Many prosecutors offer this opportunity as an incen-
tive for defendants to plead guilty.' 7 Finally, despite explicit guidelines
to the contrary, district courts continue to accept plea bargains that
reduce charges to offenses with lower maximum sentences, thus limiting
guideline enhancements for relevant conduct. 17 6

Although the criminal trial rate in general may have declined
slightly under the guidelines, it has increased measurably in drug cases.
Table 3 shows that the trial rate for all offenses involving controlled sub-
stances or drugs other than marijuana was 16.9% during the last pre-
guidelines fiscal year, while the trial rate for these offenses in 1991 was
19.7%. 

177

TABLE 3
TRIAL RATES OF DEFENDANTS IN DRUG CASES IN U.S. DISTRICT

COURTS BEFORE AND AFrER GUIDELINES 17 8

Number of Number of
Defendants Defendants Percentage Number Percentage

Year in Drug Going to Going to Acquitted Acquitted
ending Cases Trial Trial at Trial at Trial

6/30/87 10,726 1,808 16.9 258 14.3

12/31/91 14,197 2,795 19.7 374 13.4

This significant increase in the percentage of drug prosecutions proceed-
ig to trial suggests that federal prosecutors are not using mandatory
sentence statutes for plea bargaining leverage as frequently as their coun-
terparts in states that rely more extensively on charge-based sentenc-

173. Guideline § 3C1.1 provides a two-level increase in offense level for "[o]bstructing or
[i]mpeding the [a]dministration of [j]ustice." GUIDELINES MANUAL, supra note 64, § 3C1.I. The
application notes to this section include as examples "committing, suborning, or attempting to
suborn perjury," as well as "providing materially false information to a judge or magistrate." Id.
§ 3C1.1 application notes 3(b), (f). The Supreme Court recently affirmed a trial court's application
of § 3C1.1 to increase a defendant's sentence when the judge believed the defendant had testified
untruthfully. United States v. Dunnigan, 113 S. Ct. 1111 (1993).

174. GUIDELINES MANUAL, supra note 64, § 5K1.l.
175. See Ilene H. Nagel & Stephen J. Schulhofer, A Tale of Three Cities: An Empirical Study of

Charging and Bargaining Practices Under the Federal Sentencing Guidelines, 66 S. CAL. L. REv. 501
(1992) (prosecutors acknowledge that sometimes they offer substantial assistance sentencing
departures to induce pleas even when facts do not show much cooperation by defendant).

176. See infra Section III.B.
177. This increase is statistically significant. Z = 2.3916, p < 0.01.
178. Data come from the 1991 survey of courts by the Administrative Office of the U.S. Courts,

Statistical Division (data on file with the California Law Review).
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ing.179 A combination of three factors can explain this circumstance: (1)
the severity of mandatory statutory penalties for drug offenses, (2) the
Sentencing Commission's decision to base sentence ranges for drug
offenses on the mandatory sentence statutes, and (3) the actual conduct-
based sentencing scheme of the guidelines.

The great majority of offenders who are eligible for and receive fed-
eral mandatory minimum sentences are defendants in federal drug prose-
cutions. 180 The guidelines for drug trafficking offenses reflect the severity
of the penalties in the Anti-Drug Abuse Act of 1986; t11 guidelines pun-
ishment enhancements based on the weight of substances in drug trans-
actions are disproportionate to the penalty adjustments for all other
aggravating and mitigating circumstances.18 2 The guidelines' conduct-
based sentencing provisions require courts to impose severe sanctions for
drug offenses even in cases in which the defendant has not been convicted
of trafficking the drugs in question.18 3 Thus, unless defendants qualify
for sentencing departures for substantial assistance or prosecutors offer
charge reductions to lesser offenses without mandatory penalties, drug
trafficking defendants have little reason to plead guilty. The guidelines
do provide a plea bargaining incentive by including a sentencing discount
for "acceptance of responsibility." ' 4 However, this reduction is modest
even when the defendant's sentence is at the lowest end of the guideline
range. A small reduction in an otherwise long mandatory sentence offers
little incentive to plead guilty.

4. Procedural Effects of Federal Mandatory Punishment Statutes

While the federal trial rate of drug prosecutions suggests that federal
prosecutors have not used mandatory minimum sentences to induce plea
bargaining as frequently as have state prosecutors, the conduct-based
sentencing scheme of the federal guidelines impacts the fairness of the
procedures used in federal criminal cases in two other important ways.
First, the guidelines' emphasis on conduct-based sentencing leads to a
less reliable factfinding process than that occurring under charge-based

179. See supra text accompanying notes 76-105 (discussion of Arizona's experience).
180. Of the 6685 defendants convicted under mandatory minimum provisions, 5752

defendants-86%-were convicted of controlled substance offenses between October 1, 1989, and
September 30, 1990. U.S. SENTNCING COMM'N, supra note 12, at 51. Federal drug prosecutions
generally involve allegations of drug trafficking-including importation, possession with intent to
distribute, distribution of drugs within the United States, and use of a communication facility in the
commission of a drug offense. Id. at 51 n.4.

181. The Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, 100 Stat. 3207, set mandatory
minimum sentences for drug trafficking offenses according to the weight of mixtures or substances
containing controlled substances. See 21 U.S.C. § 841(b)(1) (1988 & Supp. III 1991).

182. For a discussion of these guidelines, see supra text accompanying notes 148-57.
183. For a discussion of the guidelines' conduct-based sentencing provisions, see supra text

accompanying notes 121-31.
184. See supra note 171 and accompanying text.
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sentencing. Second, application of conduct-based sentencing to drug
prosecutions may weaken the Fourth Amendment exclusionary rule in
federal courts.

a. Factfinding

An important feature of mandatory sentence enhancement laws is
the extent to which substantial deprivations of liberty turn on the dis-
puted existence of aggravating circumstances. A conduct-based sentenc-
ing system delays the resolution of these factual issues from the trial
stage of a criminal prosecution to the sentencing stage, calling into ques-
tion the fairness and accuracy of the factfinding process. For example, a
defendant who has been charged with possessing a small amount of crack
cocaine for personal use may not contest his possession of the drug, but
may deny the prosecutor's claim that it came from a supply of more than
five grams. Should the court accept, at the guidelines sentencing hearing,
the government's contention concerning the source of the drug, a six-
month sentence for possession becomes a six-year sentence.185 More-
over, the defendant does not have the right to a jury at the sentencing
hearing, 86 hearsay is admissible, 8 7 and the prosecution's burden of per-
suasion is reduced from proof beyond a reasonable doubt to a preponder-
ance of the evidence.188

185. The guideline sentencing range for a first offense of possession of less than five grams of
crack cocaine is 2 to 8 months imprisonment. See GUIDELINES MANUAL, supra note 64,
§§ 2D2.1(a)(1), SA. If the crack came from a supply that exceeded five grams, the range is 63 to 78
months. See id. §§ 2D2.1(b)(1), 2DI.1(c)(9), 5A.

186. Spaziano v. Florida, 468 U.S. 447, 459 (1984) (holding that the Sixth Amendment does not
guarantee the right to jury determination of the sentence).

187. See Williams v. New York, 337 U.S. 241, 252 (1949) (holding that use of information
obtained outside the courtroom from people whom defendant cannot confront or cross-examine at
the sentencing stage does not violate due process). A policy statement included in the federal
sentencing guidelines provides that a court may determine the facts related to a sentencing decision
by considering relevant information "without regard to its admissibility under the rules of evidence
applicable at trial, provided that the information has sufficient indicia of reliability to support its
probable accuracy." GUIDELINES MANUAL, supra note 64, § 6A1.3(a). One study of guideline
sentencing practices in four districts noted that sometimes the only proof of facts requiring sentence
enhancements is a hearsay statement in the presentence report, taken from a prosecutor, or
investigator's case file. Heaney, supra note 3, at 209-10.

188. In McMillan v. Pennsylvania, 477 U.S. 79 (1986), the Supreme Court upheld a
Pennsylvania mandatory sentence statute that required a five-year minimum sentence if the
sentencing court found, by a preponderance of the evidence, that the defendant possessed a firearm
during the commission of the offense. The Court concluded that since the firearm possession
allegation was a sentencing consideration and not an element of the underlying offense, it need not be
proved beyond a reasonable doubt. Id. at 85-86. The Court went on to hold that proof by a
preponderance of the evidence in the sentencing context was sufficient to satisfy the Due Process
Clause. Id. at 91-93. Federal courts have followed McMillan's reasoning in approving a
preponderance of the evidence standard for determinations of relevant conduct under the federal
sentencing guidelines. See United States v. Silverman, 889 F.2d 1531, 1535 (6th Cir. 1989); United
States v. Urrego-Linares, 879 F.2d 1234, 1237-38 (4th Cir.), cert. denied, 493 U.S. 943 (1989);
United States v. Wright, 873 F.2d 437,441 (1st Cir. 1989); see also United States v. Ebbole, 917 F.2d
1495, 1499-500 (7th Cir. 1990) (defendant's due process rights were not violated when the guidelines
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This delayed factfinding also results in a critically important role for
a probation officer's presentence investigation report. Although trial
judges have traditionally relied and continue to rely heavily on probation
officers' sentencing recommendations, 18 9 a probation officer engaged in a
presentence investigation may not have the time, resources, or expertise
to conduct an exhaustive inquiry. Often, she must rely on the reports of
the law enforcement officers who have conducted criminal investigations
in the case. 190 Those reports may be filled with hearsay information
relating to criminal activity and speculation concerning suspects' roles in
that activity. In a drug trafficking case, judicial findings of relevant con-
duct can derive from presentence reporting of extensive drug activity.
Such relevant conduct findings can then translate directly into a substan-
tial sentence enhancement, even though the defendant is arrested with
only a small quantity of drugs in her possession and is convicted of pos-
sessing only that small amount.1 91

United States v. Perdomo 192 graphically illustrates this. Perdomo
pled guilty to conspiracy to distribute cocaine based on his July 1988
arrest in Vermont for possessing a package containing 371 grams of
cocaine that had been shipped from Miami. 193 According to the
presentence report, federal agents had investigated Perdomo several
months earlier for participating in a larger conspiracy involving the
transportation of substantial quantities of cocaine from Miami to

required the sentencing judge to increase the sentence because of uncharged conduct proved by a
preponderance of the evidence); cf United States v. Lee, 818 F.2d 1052, 1057 (2d Cir.)
(preponderance of the evidence standard approved in pre-guidelines sentencing, citing McMillan),
cert. denied, 484 U.S. 956 (1987). For a discussion of the preponderance of the evidence standard
under the federal guidelines, see Steven M. Salky & Blair G. Brown, The Preponderance of Evidence
Standard at Sentencing, 29 AM. CRIM. L. REv. 907 (1992).

189. A recent study of guideline sentencing practices in four federal districts found that the
sentencing court followed the probation officer's calculation of the appropriate sentencing range in
90% percent of all cases. See Heaney, supra note 3, at 169 n.22. For a comparison of the role of
federal probation officers preparing presentence reports before and after the guidelines went into
effect, see Jerry D. Denzlinger & David E. Miller, The Federal Probation Officer: Life Before and
After Guideline Sentencing, FED. PROBATION, Dec. 1991, at 49-52.

190. Heaney's study of sentencing practices in the Eighth Circuit found that probation officers
rely "almost exclusively on... government-provided information." Heaney, supra note 3, at 173.
William W. Wilkins, chairman of the U.S. Sentencing Commission, commented on Heaney's finding
by noting that probation officers have always relied primarily on information in the government's
files, both before and after the guidelines. See Wilkins, supra note 117, at 802. Another
commentator has opined that Heaney's finding of excessive judicial reliance on probation officers'
reports is "exaggerated." See Schulhofer, supra note 3, at 843.

191. See, eg., United States v. Silverman, 889 F.2d 1531, 1534-35, 1538-39 (6th Cir. 1989)
(relevant conduct finding of sale of one kilogram of cocaine increased defendant's sentence from
between 21 and 27 months to 87 months).

192. 927 F.2d 111 (2d Cir. 1991).
193. The package actually contained 2.5 kilograms of white powder; of this, only 371 grams

were pure cocaine. Id at 113. Since the 2.5 kilograms of white powder were a "mixture or
substance containing a detectable amount" of cocaine, 21 U.S.C. § 841(b)(1)(B)(ii) (Supp. III 1991),
it is not clear why the court counted only 371 grams in determining Perdomo's sentence. See 927
F.2d at 114.
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Canada.194 DEA agents' reports indicated that they had overheard a
March 1988 telephone conversation in which Perdomo agreed to deliver
two kilograms of cocaine to a group of buyers in Montreal.1 9' Relying
on this hearsay information, the district court calculated Perdomo's sen-
tence by adding two kilograms of cocaine to the 371 grams found in his
possession. The court then adjusted the sentence again because the
presentence report supported the conclusion that Perdomo was a man-
ager or supervisor of criminal activity involving five or more partici-
pants.1 96 As a result, Perdomo received a sentence of 168 months
incarceration, instead of the 41-51-month range applicable to the 371
grams of cocaine he possessed at the time of his arrest. 197 Thus, his sen-
tence was increased by approximately ten years based on the probation
officer's hearsay account of telephone conversations overheard months
earlier by DEA agents.

Presentence reports are also based on the probation officer's inter-
view of the defendant. This sometimes leads to problems when
mandatory enhancements are based on the sentencing court's findings
concerning the totality of the defendant's offense behavior. In United
States v. Colon, 198 for example, the defendant pled guilty to selling four
grams of heroin in Manhattan's Hell's Kitchen and possessing an addi-
tional 4.1 grams when he was arrested. 199 During his interview with the
probation officer preparing the presentence report, Colon admitted to a
$150 a day habit, stating that he purchased 100 glassine envelopes of
heroin every few days, used some himself, and sold the remainder to sup-
port his habit.2"a From this confession, the trial court estimated that
Colon had sold 500 grams of heroin over the two years before his arrest.
Based on this estimate, the court sentenced him to fifteen years in
prison.201 The Second Circuit held that the defendant's confession to the
probation officer could be used to determine the defendant's relevant
conduct for sentencing.20 2

194. 927 F.2d at 113.
195. Id.
196. Id. The Second Circuit affirmed these aspects of the defendant's sentence. Id. at 115, 117.
197. The guideline offense level for conspiracy to distribute 371 grams of cocaine is 22.

GUIDELINES MANUAL, supra note 64, § 2D1.l(c)(11). The sentence range for a first offender at
level 22 is 41 to 51 months. Id. § 5A (Sentencing Table).

198. 905 F.2d 580 (2d Cir. 1990).
199. Id. at 582. Colon had sold the heroin within 1000 feet of a school, which doubled the

applicable quantity from four to eight grams for sentencing purposes, under Guideline
§ 2D1.3(a)(2)(b). Id; see GUIDELINES MANUAL, supra note 64, § 2D1.2 (current codification of
§ 2DI.3). Together with the 4.1 grams in his possession, the base amount was approximately 12
grams. Colon, 905 F.2d at 582.

200. Colon, 905 F.2d at 582.
201. Id. at 583.
202. Id. at 588. Without disturbing this finding, the Second Circuit remanded for resentencing

because the trial judge had considered the earlier sales involving 500 grams as allowing him
discretion to depart from the guidelines. The Second Circuit held that these earlier sales should have
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The Perdomo and Colon courts both imposed severe punishment
based on factual allegations that had not undergone the rigors of the trial
process. Cases like these exemplify the difficulties inherent in applying
mandatory enhancements in a conduct-based sentencing system. First,
potential for abuse exists when the principal sources of information for
calculating the length of sentences in drug prosecutions are the investiga-
tive reports of law enforcement personnel. Nothing prevents government
agents from preparing slanted reports, including information purportedly
from unidentified "confidential informants," in order to influence sen-
tencing decisions. Second, the use of defendants' confessions to proba-
tion officers as the basis for severe sentence enhancements contradicts
criminal justice principles such as the corpus delicti rule and the notion
that acceptance of responsibility for criminal behavior should operate as
a mitigating factor in punishment.203

b. Fourth Amendment Considerations: Use of Unlawfully Obtained
Evidence

The interaction between mandatory minimum punishments and
conduct-based sentencing has also severely undermined the value of the
Fourth Amendment exclusionary rule in federal drug prosecutions.
Each of the circuits addressing the issue has ruled that in the determina-
tion of relevant conduct for sentencing purposes, trial courts may con-
sider evidence seized in violation of the Fourth Amendment. 2°

been considered as relevant conduct for determining the base level of offense, not as grounds for a
departure. Id at 586-88. Although the appellate court opined that the trial court's error had "no
practical impact" on the outcome, it remanded anyway. Id. at 587. On remand, the trial court's
determination was substantially the same, holding that Colon distributed 400 grams and sentencing
him to 14 years in prison; on appeal, the sentence was affirmed. United States v. Colon, 961 F.2d 41,
43-44 (2d Cir. 1992).

203. The guidelines do provide a modest sentencing discount for acceptance of responsibility.
See GUIDELINES MANUAL, supra note 64, § 3E1.l(a) (downward adjustment of two levels from base
offense if defendant "clearly demonstrates a recognition and affirmative acceptance of personal
responsibility for his criminal conduct"). When the defendant in Colon honestly told his probation
officer about the drug distribution activity that supported his habit, the resulting mandatory sentence
enhancement dwarfed the downward adjustment for showing remorse.

204. See, eg., United States v. McCrory, 930 F.2d 63, 67-69 (D.C. Cir. 1991) (additional
deterrent effect of applying the exclusionary rule in sentencing is outweighed by the detrimental
effects of exclusion), cert denied, 112 S. Ct. 885 (1992); United States v. Torres, 926 F.2d 321, 325
(3d Cir. 1991) (evidence suppressed at trial for a Fourth Amendment violation may be used to
determine the base offense level under the guidelines). Pre-guidelines caselaw is similar. See United
States v. Graves, 785 F.2d 870, 873 (10th Cir. 1986) (extending the exclusionary rule to sentencing
proceedings would unduly complicate sentencing for minimal deterrent effect); United States v.
Butler, 680 F.2d 1055, 1056 (5th Cir. 1982) (broad inquiry at sentencing may include consideration
of evidence inadmissible at trial); United States v. Lee, 540 F.2d 1205, 1211 (4th Cir.) (extending the
exclusionary rule to sentencing would have only minimal deterrent effect), cert. denied, 429 U.S. 894
(1976). But see Verdugo v. United States, 402 F.2d 599, 610-13 (9th Cir. 1968) (illegally seized
evidence is not admissible for consideration by the judge in determining sentence), cert. denied, 402
U.S. 961 (1971).
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United States v. McCrory2"5 is illustrative. Ten minutes after the
defendant sold less than a gram of crack cocaine to undercover agents, a
group of police officers broke down the door to the defendant's apart-
ment, rushed inside, arrested the defendant, and later searched the prem-
ises, finding about one and one-half kilograms of crack cocaine.2 °6

Although McCrory was convicted of the initial sale, he was not prose-
cuted for possessing the large stash in his apartment after the U.S.
Attorney stipulated, in response to the defendant's motion to suppress,
that the evidence would not be used in the government's case-in-chief.0 7

The applicable guideline sentencing range for the sale was 27 to 33
months incarceration, but the trial court sentenced McCrory to 235
months in prison, counting the one and one-half kilograms as relevant
conduct.20 8 The Court of Appeals for the District of Columbia Circuit
affirmed,2 "9 basing its reasoning on decisions of the United States
Supreme Court in Williams v. New York 2 10 and United States v.
Calandra. 

211

In Williams, the Court rejected a due process challenge to a death
sentence based in part on hearsay information and the inflammatory
opinions of a probation officer.2 12 The trial court overruled a jury recom-
mendation of life imprisonment for a defendant convicted of murder in
the course of burglary, and instead imposed a death sentence after con-
sidering a presentence report that stated that the defendant had commit-
ted thirty other uncharged burglaries, was a "menace to society," and
had a "morbid sexuality. '2 13 In upholding the sentence, the Court noted
that New York had sound reasons for not requiring sentencing courts to
follow the rules of evidence applicable during criminal trials, since infor-
mation of all kinds and from all sources was useful in tailoring punish-

205. 930 F.2d 63 (D.C. Cir. 1991), cert. denied, 112 S. Ct. 885 (1992).

206. Id. at 64-66.
207. Id. at 65. However, the "government explicitly stated that it would introduce all of the

seized evidence at sentencing and, should [the defendant] 'open the door,' would seek to introduce
the evidence at trial." Id.

208. Counting both the large amount of drugs and the weapons found in the apartment, the
court calculated the applicable sentencing range to be 235 to 293 months and imposed a sentence of
235 months. Id. The court noted that had McCrory been charged and convicted for possession of
the additional cocaine and firearms recovered in the illegal search, his sentence would have ranged
from 248 to 295 months, 2 to 13 months greater than the range he actually received. Id. at 66 & n.1.
Nonetheless, McCrory is a chilling demonstration of how evidence seized unconstitutionally may
operate to increase a defendant's sentence vastly when the offense is neither charged nor proven.

209. Id at 69.
210. 337 U.S. 241 (1949).
211. 414 U.S. 338 (1974).
212. 337 U.S. at 244. The defendant argued in his due process claim that he had not been given

fair notice of the charges the court relied on when imposing the death sentence and that he was
denied an opportunity to confront his accusers. Id. at 245.

213. Id. at 244. The report indicated that Williams "had confessed to some [of the burglaries]
and had been identified as the perpetrator of some of the others." Id.
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ment to "fit the offender and not merely the crime. ' 2 14  The more
information the sentencing court had concerning the offender's life and
characteristics, the better it could achieve the primary goals of punish-
ment: reformation and rehabilitation.215

Reliance on Williams to justify the use of unlawfully seized evidence
in guidelines sentencing is misplaced. The Court decided Williams in
1949, during the era of indeterminate sentencing. At that time informa-
tion concerning other crimes committed by the defendant was relevant to
the sentencing decision not because the punishment was to be commen-
surate with the harm he had caused, but because his criminal activity
reflected on his character and fitness for rehabilitation.216 Today, how-
ever, Congress has expressed its legislative judgment that rehabilitation
of the offender is no longer a legitimate purpose of punishment under the
guidelines. 217 The guidelines prohibit courts from considering many
offender characteristics that were central to indeterminate sentencing,
such as age, employment status, and family relationships.218 Judges no
longer have discretion to tailor an appropriate sentence to each case.
Instead, current sentencing law requires them to follow mechanistic,
inflexible sentencing formulae.

In contrast to Williams, United States v. Calandra offers support for
the introduction of unlawfully seized evidence in guidelines sentencing
hearings. Calandra exemplifies the post-Warren Court's determination
to limit Fourth Amendment application to the prosecution's case-in-chief
at trial. The Calandra Court held that a grand jury witness may not
refuse to answer questions on the ground that they are based on illegally
seized evidence.21 9 Justice Powell's opinion for the Court balanced the
costs of applying the exclusionary rule in grand jury proceedings against
the benefits derived from excluding testimony based on unlawfully
obtained evidence. 220 Justice Powell concluded that permitting witnesses
to invoke the exclusionary rule would result in substantial delay and dis-
ruption of grand jury proceedings, while the "incremental deterrent

214. Ia at 247.
215. Id. at 248-49.
216. Justice Black's opinion for the Williams Court emphasized the rejection of retribution and

the importance of reformation and rehabilitation as the principal purposes of sentencing in the mid-
20th century. Id. at 248 ("Retribution is no longer the dominant objective of the criminal law.
Reformation and rehabilitation of offenders have become important goals of criminal
jurisprudence.").

217. One provision of the Sentencing Reform Act of 1984 states: "The Commission shall insurc
that the guidelines reflect the inappropriateness of imposing a sentence to a term of imprisonment for
the purpose of rehabilitating the defendant or providing the defendant with needed educational or
vocational training, medical care, or other correctional treatment." 28 U.S.C. § 994(k) (1988).

218. See GUIDELINES MANUAL, supra note 64, §§ 5H1.1, .5-.6 (prohibiting courts from
considering age, employment record, and family responsibilities as reasons to depart from narrow
guidelines sentence ranges).

219. United States v. Calandra, 414 U.S. 338, 353-55 (1974).
220. Id. at 349-52.
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effect" of excluding evidence at the grand jury stage was "uncertain at
best."

221

While excluding the fruits of illegally seized evidence from grand
juries may have little deterrent effect on police misconduct, excluding
this evidence in the sentencing context may impact police behavior sub-
stantially. When police officers, as in McCrory, have already completed a
drug purchase and suspect that a larger amount is inside a residence, an
exclusionary rule applied at sentencing may be the most important deter-
rent to a police search violative of the Fourth Amendment. An illegal
entry and search of the residence will not jeopardize the probable convic-
tion for the completed drug sale, and a drug dealer is not likely to be a
successful plaintiff in a civil action. Without an exclusionary rule applied
at sentencing, the court can consider anything uncovered during the ille-
gal search when it determines relevant conduct. Evidence obtained in
violation of federal constitutional guarantees can thus become relevant
conduct and operate to increase the defendant's sentence significantly.
Without an exclusionary rule at sentencing, Fourth Amendment protec-
tion is severely eroded.

On the other hand, just as exclusion of illegally seized evidence can
disrupt the grand jury's investigative function, the principal goals of fed-
eral guidelines sentencing are best served if the exclusionary rule does not
apply at sentencing. Harm-based retribution is the principle of the guide-
lines; punishment is to be proportional to the harm caused by the defen-
dant's conduct. The Commission structured its sentencing rules on
actual conduct to achieve this proportionality: regardless of the prosecu-
tor's choice of charges and the outcome of plea bargaining, the guidelines
grade punishments by reference to the defendant's actual conduct.
Given these retributive goals, the exclusion of relevant sentencing infor-
mation about the defendant's conduct for reasons unrelated to the
defendant's behavior-even constitutional violations-conflicts with the
purposes of this harm-based sentencing structure. As a result, courts
have held that the Calandra balance weighs more heavily in favor of not
applying the exclusionary rule. 22 In light of the Commission's policy
decisions and sentencing procedures, the Fourth Amendment will have
substantially diminished efficacy in future federal drug prosecutions.

III
MANDATORY PUNISHMENT AND THE GOALS OF

DETERMINATE SENTENCING

The mandatory sentence enhancement laws enacted during the past
two decades have undermined the goals of the contemporaneous sentenc-

221. Id. at 351.
222. See cases cited supra note 204.
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ing reform movement. The principal purpose of determinate sentencing
has been to end the substantial and widespread disparities that existed
when trial courts had broad, unguided discretion in imposing punish-
ment.223 Legislatures have tried to assure, as much as possible, that per-
sons committing similar offenses receive similar punishments.224 The
object of state and federal sentencing guidelines,225 presumptive sen-
tences and limited sentencing ranges,226 prosecutorial plea bargaining
guidelines, 227 and appellate review of sentencing 28 has been to eliminate
unwarranted disparity in the punishment of offenders. Although some
critics claim that the reforms have failed in their mission,229 the worst of
today's disparities derive more from mandatory punishment than from
sentencing guidelines or statutory presumptive sentences.

223. The foundation of the sentencing reform movement was a large and varied literature that
emerged in the 1970s and early 1980s and demonstrated the many disparities resulting from
indeterminate sentencing schemes. See FAIR AND CERTAIN PUNISHMENT, supra note 28; DAVID
FOGEL, "... . WE ARE THE LIVING PROOF.. .": THE JUSTICE MODEL FOR CORRECTIONS (1975);
MARVIN E. FRANKEL, CRIMINAL SENTENCES: LAW WITHOUT ORDER 103-24 (1973); JESSICA

MITFORD, KIND AND USUAL PUNISHMENT: THE PRISON BUSINESS (1973); ANTHONY PARTRIDGE
& WILLIAM B. ELDRIDGE, THE SECOND CIRCUIT SENTENCING STUDY: A REPORT TO THE JUDGES
OF THE SECOND CIRCUIT (1974); ANDREW VON HIRSCH, DOING JUSTICE: THE CHOICE or
PUNISHMENTS 98-100 (1976); William Austin & Thomas A. Williams, III, A Survey of Judges'
Responses to Simulated Legal Cases: Research Note on Sentencing Disparity, 68 J. CRIM. L. &
CRIMINOLOGY 306 (1977); Shari S. Diamond & Hans Zeisel, Sentencing Councils: A Study of
Sentence Disparity and Its Reduction, 43 U. CHI. L. REv. 109 (1975); Joseph C. Howard, Racial
Discrimination in Sentencing 59 JUDICATURE 121 (1975); Ilene H. Nagel & John Hagan, Gender
and Crime" Offense Patterns and Criminal Court Sanctions, 4 CRIME & JUSTICE 91 (1983).

224. For example, Congress identified uniformity in sentencing similar offenders committing
similar offenses as a central purpose of the Sentencing Reform Act of 1984:

Sentencing disparities that are not justified by differences among offenses or offenders
are unfair both to offenders and to the public. A sentence that is unjustifiably high
compared to sentences for similarly situated offenders is clearly unfair to the offender; a
sentence that is unjustifiably low is just as plainly unfair to the public.

S. REP. No. 225, supra note 140, at 45-46, reprinted in 1984 U.S.C.C.A.N. at 3228-29.
225. See supra note 8.
226. See supra notes 6-7 and accompanying text.
227. The state of Washington may have been the first jurisdiction to attempt to structure

prosecutorial discretion when its legislature enacted a set of recommended standards for
prosecutorial charging and plea bargaining practices as part of its Sentencing Reform Act of 1981.
See WASH. REV. CODE ANN. §§ 9.94A.430-.460 (West 1988 & Supp. 1992).

Less formal methods are used to channel prosecutorial discretion in other jurisdictions. For
example, the Justice Department issued its "Redbook," setting forth Department policy on charging
and plea bargaining under the guidelines, on the day the guidelines were to go into effect. See U.S.
Dep't of Justice, supra note 164; see also Memorandum from Richard Thornburgh, supra note 164
(modifying the Redbook).

228. Many of the determinate sentencing systems adopted in recent years provide for appellate
review. One approach is to permit trial courts to depart from otherwise applicable sentencing ranges
only if they state the reasons for departure on the record, with either party allowed to challenge the
adequacy of the stated grounds on appeal. See, eg., WASH. REV. CODE ANN. § 9.94A.210(2) (West
Supp. 1992) (either defendant or the State may appeal a sentence outside the sentence range for the
offense).

229. See sources cited supra note 3.
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A. Charge-Based Sentencing Disparity

Sentencing disparity resulting from mandatory punishment is very
likely to occur in those state courts that apply sentence enhancements in
a charge-based format, because individual prosecutors in these courts
enjoy broad discretion.2 3

1 Unlike legislators or sentencing commission-
ers, deputy prosecutors must balance the needs of disposing of their
caseload and maintaining conviction rates with the competing and some-
times conflicting goal of ensuring consistent punishment within their
jurisdiction.231 Plea bargaining thus becomes an appealing tool. Plea
agreements ease burdensome prosecutorial caseloads and eliminate risks
associated with trial, such as the exposure of weaknesses in the state's
case and the chance of a merciful jury. By offering the dismissal of
mandatory sentence enhancements as an inducement for guilty pleas,
prosecutors are also able to devote more attention to the preparation and
trial of high priority prosecutions.

Available evidence suggests that charge-based mandatory sentence
provisions are in fact used primarily as prosecutorial bargaining chips
and are only infrequently enforced in actual sentences. A study commis-
sioned by the Arizona Legislative Council examined the felony sentences
imposed in that state during a recent twelve-month period.232 The
study's authors found that about ten percent of the defendants factually
eligible for the state's three principal mandatory sentence enhancements
received those enhancements.233 Over half the defendants eligible for
long mandatory prison sentences under the dangerous offender provision
instead received probation.234 Twenty-six percent of those eligible for
mandatory life sentences under another provision also received proba-
tion.235 In addition, the study found substantial disparities in the imposi-
tion of mandatory punishment. Many of the offenders who received
sentences without the mandatory enhancements for which they were eli-
gible had committed offenses as serious as those of the offenders who did

230. See text accompanying notes 71-105 (discussing state prosecutors' broad discretion).
231. On the prosecutor's plea bargaining incentives, see HEUMANN, supra note 103, at 110-17;

Albert W. Alschuler, The Prosecutor's Role in Plea Bargaining, 36 U. CHI. L. REv. 50, 52-53 (1968).
See generally ADRAHAM S. BLUMBERG, CRIMINAL JUSTICE: ISSUES & IRONIES 122-44 (2d ed.
1979).

232. INsrrruTE FOR RATIONAL PUBLIC POLICY, supra note 52, at 8-9 (describing data
collection in the study).

233. See id. at 26-31. Of 7472 felony defendants who qualified for a statutory enhancement as
"repetitive offenders" because of multiple felony convictions, only 939 (12.5%) were convicted with
the enhancement. See id at 26-27. Of 2148 felony defendants factually eligible for a statutory
enhancement as "dangerous offenders," only 285 (13.2%) were convicted with the enhancement.
See id. at 27-28. Finally, of 2876 felony defendants who had committed their offense while released
from confinement for another felony, only 87 (3.0%) were convicted with the applicable sentence
enhancement. See id at 30-31.

234. Id. at 27-28 (these defendants either used a dangerous weapon or inflicted serious injury).
235. Of 640 offenders eligible for mandatory life sentences for committing a dangerous felony

while released from custody for another felony, 167 (26.0%) were placed on probation. Id. at 30.

19931



CALIFORNIA LAW REVIEW

receive enhanced sentences.236

Ad hoc decisionmaking and lack of uniformity inevitably lead to
sentence disparities, regardless of who makes the decisions; prosecutors,
no less than judges, are susceptible to arbitrariness when exercising
unguided discretion.237 When deputy prosecutors, sometimes fresh out
of law school, determine on a case-by-case basis whether to enforce
mandatory enhancement provisions, uneven results are inevitable.2 38

The most troubling aspect of this disparity is that sentences are based
partially on whether defendants exercise their constitutional right to
trial. Those who are convicted after trial must receive mandatory sen-
tence enhancements while those who plead guilty are eligible for lesser
sentences, all at the whim and discretion of prosecutors.

State v. Cocio 2 39 vividly illustrates the disparity in sentencing that
can result from charge-based mandatory punishment when a defendant
exercises his right to trial. Cocio's truck collided with a car driven by
Rodriguez, killing a passenger in the Rodriguez vehicle. 24 Both Cocio
and Rodriguez were charged with manslaughter and driving under the
influence of alcohol.241 The prosecution also charged both defendants
with mandatory punishment allegations because the two vehicles quali-
fied as "dangerous instruments,, 242 and each was on probation at the
time of the fatal incident.24 3 Rodriguez entered into a plea agreement
with the prosecution and was sentenced to two days in jail, a fine, and a
year of probation.2" Cocio, however, rejected an identical plea bargain
offer and was convicted. Since he had committed a dangerous felony
while on probation, Cocio received a mandatory life sentence with no
possibility of parole for twenty-five years.245 Ironically, the evidence sug-

236. See id. at 32-33.
237. Commentators predicted the likely disparity that would result from shifting sentencing

discretion to prosecutors. See Alschuler, supra note 71, at 563-76 (predicting the effects of
prosecutors' charge bargaining practices on determinate sentencing systems); Schulhofer & Nagel,
supra note 3, at 238-41 (discussing concern in Congress that prosecutorial plea bargaining discretion
could undermine federal sentencing reform).

238. This is demonstrated in State v. Barger, 810 P.2d 191, 197-98 (Ariz. Ct. App. 1990). See
supra notes 96-101 and accompanying text.

239. 709 P.2d 1336 (Ariz. 1985).

240. Id. at 1338.
241. Id. at 1349-50 & n.2 (Feldman, J., dissenting).
242. As part of Rodriguez's plea agreement, the state dismissed the "dangerous instrument"

addition to his manslaughter charge. Id. at 1350 n.2. In most jurisdictions, a wide variety of
instruments qualify as deadly weapons for sentence enhancement purposes. See State v. Meador,
645 P.2d 1257, 1261 (Ariz. Ct. App. 1982) (rock qualifies as a dangerous weapon); Wynn v. United
States, 538 A.2d 1139, 1144 n.14 (D.C. 1988) (pencil); People v. Van, 483 N.E.2d 666, 668 (Ill. App.
Ct. 1985) (karate sticks); Cummings v. State, 384 N.E.2d 605, 606 (Ind. 1979) (stapler).

243. Coeio had successfully completed four years and five months of a five-year probationary
sentence for an earlier offense. 709 P.2d at 1349 (Feldman, J., dissenting).

244. IdL at 1350 n.2.
245. Id. at 1349, 1350 n.2.

(Vol. 81:61



19931 MANDA TORY SENTENCING LAWS

gested that Rodriguez was the more culpable of the two drivers.2 Yet
Cocio, because of the mandatory sentencing regime, received a punish-
ment vastly harsher than Rodriguez. In effect, Cocio received a life sen-
tence for going to trial.24 7

B. Conduct-Based Sentencing Disparity

One might expect disparity to be less of a problem in the federal
courts because the guidelines' conduct-based sentencing system lessens
the importance of prosecutorial discretion.24 However, a recent study
conducted on behalf of the U.S. Sentencing Commission found substan-
tial unevenness in the imposition of federal mandatory minimum
sentences. Of the 1165 sample cases in which the defendant was factu-
ally eligible for a mandatory minimum sentence,249 nearly forty percent
of the actual sentences imposed were less than the prescribed statutory
minimum.250 Thirty-five percent of those defendants possessing or dis-
tributing especially large amounts of drugs received sentences without
applicable mandatory minimum penalties, 25 1 and approximately forty-
three percent trafficking in relatively small amounts of drugs received
nonmandatory sentences.252 Additionally, defendants involved in ongo-
ing drug trafficking activity were just as likely to be sentenced below
mandatory minimums as those for whom only a single incident relating
to drugs was known.2 53

Most troubling, however, is that 67.7% of eligible black defendants

246. Id Justice Feldman, dissenting from the court's rejection of Cocio's Eighth Amendment
challenge to the sentence, noted the irony of the case:

It is evident [from the facts shown at trial] that of the two, Rodriguez was the more
culpable in terms of both conduct and causation. . . . In my view, the serious
disproportionality in the sentences imposed upon Rodriguez and Cocio is not mitigated by
the fact that Cocio chose to make the state prove a very close case at trial. Because this
defendant chose to exercise his constitutional right to trial, he faces twenty-four years and
three hundred and sixty-three days longer in prison than the more culpable actor.

Id.
247. The Arizona Supreme Court upheld Cocio's life sentence on appeal. 709 P.2d at 1341-43.
248. See supra text accompanying notes 121-47.
249. U.S. SENTENCING COMM'N, supra note 12, at 55.
250. Id. at 59. Similarly, Gerald W. Heaney, a judge on the United States Court of Appeals for

the Eighth Circuit, conducted an empirical study of guidelines sentencing in the Eighth Circuit,
concluding that sentencing disparity was widespread. See Heaney, supra note 3. However, some
commentators have questioned Judge Heaney's methodology. See Brown, supra note 117, at 877;
Schulhofer, supra note 3, at 837-41; Wilkins, supra note 117, at 799-801.

251. U.S. SENTENCING COMM'N, supra note 12, at 65-66. The study divided cases into three
drug amount categories. The highest category included defendants whose drug amount was at least
one kilogram of heroin or an equivalent amount of another drug under guidelines § 2D1.1. Id. at 66
n.2.

252. Id. at 66. The "low" drug amount category in the study included defendants whose drug
amount was less than 100 grams of heroin or an equivalent amount of another drug under § 2D1.1 of
the guidelines. Id at 66 n.2. The "medium" drug amount category included defendants with more
than 100 grams of heroin (or equivalent) but less than one kilogram. Id.

253. Id. at 69.
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received sentences at or above mandatory minimum levels, compared to
only 54.0% of eligible whites. This statistically significant finding held
true even when sophisticated multivariate analysis was used to test the
data.254 These data suggest that in actual practice, mandatory punish-
ment in the federal courts does not translate into consistent, evenhanded
punishment.

Arguably, prosecutorial discretion justifies some of this disparity.
Defendants who have provided substantial assistance in the investigation
or prosecution of others are eligible for departures from the guidelines,
on motion of the prosecution.25 ' The frequency with which mandatory
minimums are not applied in the more serious cases most likely reflects
the practice of rewarding defendants who provide substantial assistance
to the government. Perversely, this disproportionately benefits the defen-
dants most heavily involved in drug trafficking because an offender who
is closer to the upper levels of drug distribution organizations is more
likely than a lower-level street dealer or a mule to have useful informa-
tion to sell to the prosecution in plea bargaining.

Prosecutors at times may also wish to avoid imposition of harsh
mandatory punishments when a punishment would be seriously dispro-
portionate in cases of sympathetic defendants. Substantial assistance
motions and other plea bargaining practices enable federal prosecutors to
evade legislative policy and avoid mandatory punishment in individual
cases. In their multiyear study of plea bargaining practices under the
guidelines, Professor Schulhofer and Commissioner Nagel amply demon-
strated that prosecutors frequently circumvent harsh penalty structures
by means of several devices.2 56 In some cases, prosecutors make substan-
tial assistance motions when defendants in fact have not provided useful
information to the government.257 In others, drug trafficking charges are
dismissed on grounds that they are "not readily provable. '2 8 Assistant

254. Id. at 76, 82. The data was tested using regression analysis, which is designed to isolate the
influence of one variable (here race) while holding other variables constant. Id. at 82 n.124. Race.
related disparity in the imposition of federal mandatory punishment increased between 1984 and
1988, and remained constant thereafter. Id. at 82.

255. GUIDELINES MANUAL, supra note 64, § 5K.l.
256. See Nagel & Schulhofer, supra note 175 (reporting results of an empirical evaluation of

plea bargaining practices in three districts); Schulhofer & Nagel, supra note 3, at 260-84 (reporting
pre-Mistretta data on guideline compliance and prosecutorial methods of circumvention).
Mandatory minimum sentences were involved in 71% of the cases in which Nagel and Schulhofer
found that federal prosecutors entered into questionable plea bargaining practices to circumvent the
Guidelines. Ilene H. Nagel, U.S. Sentencing Commissioner, Address at Judicial Conference of D.C.
Circuit (June 12, 1992).

257. See Nagel & Schulhofer, supra note 175, at 10.
258. Id. at 8. The "not readily provable" terminology derives from a memorandum from

Attorney General Thornburgh to federal prosecutors dated March 13, 1989, discussing the Justice
Department's plea bargaining policy. The Attorney General noted: "Should a prosecutor determine
in good faith after indictment that, as a result of a change in the evidence or for another reason ... a
charge is not readily provable or that an indictment exaggerates the seriousness of an offense or
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U.S. Attorneys also occasionally enter into questionable fact stipulations
on such matters as a defendant's role in the commission of an offense or
the amount of drugs involved in an incident for which a defendant has
been implicated. 2 9 Although Assistant U.S. Attorneys do not enjoy the
same level of freedom as their counterparts in state courts with strict
charge-based sentencing, the range of federal prosecutorial discretion
remains substantial.

Plea bargaining to circumvent mandatory punishment legislation
occurs in both state and federal courts neither because prosecutors are a
devious lot nor because judges are guilty of malfeasance by accepting
plea agreements with reduced charges. Instead, circumvention occurs
because sentence enhancement statutes cause severe penalties to turn on
the existence of a single aggravating factor, without regard to other cir-
cumstances that may be present in individual cases. Under 18 U.S.C.
§ 924(c), for example, the court must add a mandatory consecutive sen-
tence of at least five years to the sentence for the underlying offense if the
defendant carries or uses a firearm while committing the offense of con-
viction. A person who has a holstered small caliber handgun in a nearby
closet while purchasing a minor amount of drugs in his home receives the
same severe statutory enhancement as a robber who indiscriminately fires
a shotgun inside a crowded bank.2"

Prosecutors who dismiss mandatory enhancement allegations or file
questionable substantial assistance motions when plea bargaining with
sympathetic defendants are merely trying to assure that just sentences
are imposed, and trial judges who tolerate these practices are doing the
same. Ironically, the desire for just results in individual cases was a prin-
cipal cause for disparity in the era of indeterminate sentencing. The fre-
quent attempts by prosecutors and judges to evade harsh mandatory

offenses, a plea bargain may reflect the prosecutor's reassessment." Memorandum from Richard
Thornburgh, supra note 164, at 2.

259. Nagel & Schulhofer, supra note 175, at 6 (extensive federal fact bargaining concerning
amounts and types of drugs, the value of property losses, and defendant's role in the offense); see also
Albert W. Alschuler, Departures and Plea Agreements Under the Sentencing Guidelines, 117 F.R.D.
459, 473-74 (1988) (even clear language of guidelines may not prevent all "shading" of the facts in
stipulations made by prosecutors and defense attorneys).

260. Courts have consistently upheld convictions under § 924(c) in cases in which the firearm
posed little threat in the commission of the defendant's offense. See, ag., United States v. Medina,
944 F.2d 60, 66-67 (2d Cir. 1991) (gun on a table in a nearby bedroom), cerL denied, 112 S.Ct 1508
(1992); United States v. Tolliver, 937 F.2d 1183, 1190 (7th Cir.) (revolver carried in a jacket pocket
at the time of arrest after an aborted drug transaction), cerL denied, 112 S.Ct 329 (1991); United
States v. Freisinger, 937 F.2d 383, 387-88 (8th Cir. 1991) (firearms found in a knotted pillowcase
inside a large plastic bag in the passenger compartment of a car); United States v. Torres-Medina,
935 F.2d 1047, 1050 (9th Cir. 1991) (defendant a paraplegic physically incapable of retrieving the
gun later found in a crawlspace below defendant's house); United States v. Pate, 932 F.2d 736, 737-
39 (8th Cir. 1991) (statute violated even though defendant did not carry the firearm into the bank, if
the gun was available during flight); United States v. Parrish, 925 F.2d 1293, 1297-99 (10th Cir.
1991) (gun on a nearby closet shelf).
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punishment under determinate sentencing result in comparable
disparities.

C. Postconviction Disparity

Unwarranted disparity resulting from mandatory punishment legis-
lation also occurs in the postconviction stage of criminal cases, at least in
those jurisdictions where correctional authorities and parole boards
retain the power to release sentenced prisoners from custody.261 Persons
sentenced pursuant to mandatory enhancement provisions often are ineli-
gible for parole or other forms of release before all or a substantial por-
tion of their prison terms are served.262 This, in turn, is a major factor
contributing to the mushrooming prison population in every American
jurisdiction.263 Correctional authorities, faced with overcrowded pris-
ons, are consequently under pressure to consider the early release of per-
sons serving nonmandatory terms to make room for persons serving
mandatory sentences. This can result in the release of potentially violent
offenders in order to provide sufficient space for others who have com-
mitted nonviolent crimes.264 Thus, disparity occurs indirectly from the
imposition of lengthy mandatory sentences.

In sum, disparity is inevitable when harsh mandatory sentencing
laws are superimposed on determinate sentencing schemes. Legislatures
enact mandatory punishment statutes for utilitarian purposes: to deter
violent crime and drug trafficking, and to incapacitate targeted groups of
offenders. Proportional punishment is subjugated to these goals. Deter-
minate sentencing reforms will fail in their retributive mission so long as
targeted groups of offenders are singled out for severe punishment under
rigid sentencing laws.

261. See, eg., FLA. STAT. ANN. § 947.13 (West 1985 & Supp. 1992); MASS. GEN. LAWS. ANN.
oh. 127, § 128 (West 1991).

262. See, eg., supra text accompanying notes 93-95.
263. See supra Section I.C.
264. Mandatory sentencing provisions for drug offenses and repetitive criminal activity often

require lengthy prison terms for nonviolent offenders. For example, defendants convicted of sale or
possession for sale of narcotics and controlled substances in Arizona courts are required to serve
lengthy prison terms without parole eligibility, regardless of the amount of drugs involved. See
Am. REv. STAT. ANN. §§ 13-3407(C)-(D), 13-3408(D) (Supp. 1992). The influx of large numbers
of such offenders can strain prison systems beyond their capacity. Accommodating them for the
duration of their mandatory terms may necessitate early release of those serving nonmandatory
terms, even though those so released may have committed serious offenses. The Director of the
Arizona Department of Corrections, noting that 1000 inmates would be without beds by the middle
of 1992, acknowledged a year earlier that the Department of Corrections would be forced to release
violent offenders early to make room for nonviolent drug offenders serving mandatory minimum
sentences. Hentoff & Johns, supra note 86, at Cl.
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IV
CONSTITUTIONAL CHALLENGES TO MANDATORY SENTENCING

Postconviction challenges to mandatory sentences have raised con-
stitutional arguments relating to both the severity of punishment and the
rigidity of sentencing schemes that do not permit courts to consider miti-
gating circumstances.265 Most of these challenges have been unsuccess-
ful. The Supreme Court has rarely been willing to question legislative
policy concerning criminal sanctions. Lower courts also generally defer
to the legislative branch.

A. Challenges to the Severity of Punishment Enhancements

Many defendants, relying on the Eighth Amendment, have con-
tended that their severe prison sentences were grossly disproportionate to
the harms caused by their crimes. 266 The Eighth Amendment includes

265. In addition to the severity and rigidity issues, defendants have challenged the arbitrariness
of the criteria used to trigger harsh mandatory punishment, basing arguments on equal protection
grounds. Many federal defendants, for example, have questioned the sentencing scheme of 21 U.S.C.
§ 841(b), which classifies violators on the basis of the weight of mixtures or substances containing
detectable amounts of drugs, without regard to the purity of those mixtures or substances. 21 U.S.C.
§ 841(b) (1988 & Supp III 1991). However, this provision has been upheld consistently. See, e.g.,
United States v. Holmes, 838 F.2d 1175, 1177-78 (11th Cir.) (sentencing scheme rationally related to
Congress' objective of protecting public health and safety), cert. denied, 486 U.S. 1058 (1988);
United States v. Restrepo, 676 F. Supp. 368, 377 (D. Mass. 1987) (classification scheme not arbitrary
or irrational), aff'd, 867 F.2d 605 (1st Cir. 1988). The Supreme Court settled the issue in Chapman
v. United States, 111 S. Ct. 1919 (1991), holding that Congress had a rational basis for its
classification scheme with regard to LSD because the statute accomplishes the severe punishment of
all large-scale drug dealers, at both the wholesale and street levels. Id. at 1927-28. State courts have
also generally denied equal protection claims related to the arbitrariness of mandatory punishment
classifications. See Middleton v. State, 506 A.2d 1191, 1195-97 (Md. Ct. Spec. App. 1986) (charge-
based recidivist statute not violative of equal protection despite the broad sentencing discretion given
to prosecutors and the resulting sentence disparities), cert denied, 517 A.2d 771 (Md. 1986);
Commonwealth v. Jones, 543 A.2d 548, 550-52 (Pa. Super. Ct. 1988) (state's mandatory punishment
scheme for crimes committed near public transportation deemed rationally related to the
Legislature's interest in protecting and promoting use of public transportation), appeal denied, 559
A.2d 35 (Pa. 1989); State v. Copeland, 765 P.2d 1266, 1268-70 (Utah 1988) (statute not arbitrary in
allowing probation only for parents and legal guardians in child rape cases).

266. See Young v. Miller, 883 F.2d 1276, 1285-86 (6th Cir. 1989) (upholding a mandatory
sentence of life imprisonment without parole imposed by a Michigan court on a first-time offender
convicted of possession with intent to distribute heroin), cerL denied, 111 S. Ct. 2886 (1991); United
States v. Kidder, 869 F.2d 1328, 1333-34 (9th Cir. 1989) (upholding the imposition of a five-year
mandatory minimum sentence for a defendant convicted of possession with intent to distribute
cocaine); Terrebonne v. Butler, 848 F.2d 500, 507 (5th Cir. 1988) (upholding a mandatory life
sentence without parole imposed on a heroin addict with two prior convictions for distributing
heroin, both probably committed to support habit), cert denied, 489 U.S. 1020 (1989); State v.
Foley, 456 So. 2d 979, 981-82 (La. 1984) (affirming a mandatory sentence of life imprisonment
without possibility of parole for a juvenile defendant convicted of aggravated rape); Horsman v.
State, 570 A.2d 354, 358 (Md. Ct. Spec. App. 1990) (affirming a mandatory 25-year sentence without
possibility of parole for defendant with two prior convictions convicted of attempted daytime house
breaking with intent to steal), cerL denied, 582 A.2d 531 (Md. 1990); State v. Higginbottom, 324
S.E.2d 834, 837 (N.C. 1985) (upholding a mandatory life sentence for a defendant convicted of
sexual assault involving a four-year-old girl); State v. Russell, 791 P.2d 188, 190 (Utah 1990)
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an explicit proportionality requirement in its prohibition of excessive
fines.26 7 Additionally, the Supreme Court has interpreted the Cruel and
Unusual Punishments Clause of the same Amendment to preclude the
imposition of the death penalty when the punishment exceeds the gravity
of the defendant's offense.26 Since neither the lesser punishment of a
criminal fine nor the greater punishment of death may be imposed when
disproportionate to a defendant's offense, one might expect that the
Eighth Amendment may also be interpreted to include a proportionality
requirement with regard to incarceration. The Supreme Court, however,
has repeatedly vacillated on this issue.

In Weems v. United States,269 a 1910 case, a defendant in the
Philippines was convicted of the relatively minor offense of falsifying a
public document. 270 He was sentenced to fifteen years of cadena tempo-
ral, which consisted of imprisonment, hard labor in chains fastened to
the wrists and ankles, and lifetime loss of civil liberties.2  The Supreme
Court overturned the sentence as violative of the Cruel and Unusual
Punishments Clause.272 The Court reversed in part because of the
unique nature of the punishment, but also because "it is a precept of
justice that punishment for crime should be graduated and proportioned
to offense."

'2 73

Despite this expansive precedential language, a five-member major-
ity of the Court refused to second-guess a legislative determination of
proportionality in the 1980 case of Rummel v. Estelle,274 in which the
Court upheld a life sentence under a Texas recidivist statute for a defen-
dant who had been convicted of three nonviolent felonies involving rela-
tively minor thefts of property.17

1 The Court again declined to engage in
a proportionality review of a noncapital sentence in Hutto v. Davis, 276 a
1982 per curiam opinion that upheld a forty-year sentence for the posses-

(upholding a mandatory minimum sentence for a juvenile prosecuted as an adult and convicted of
aggravated sexual assault, robbery, and kidnapping).

267. The Eighth Amendment provides that "[e]xcessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted." U.S. CoNST. amend. VIII.

268. See Enmund v. Florida, 458 U.S. 782 (1982) (death penalty for felony-murder violates the
Eighth Amendment when defendant did not take life, attempt to take life, or intend that life be
taken, or when lethal force was not used); Coker v. Georgia, 433 U.S. 584 (1977) (plurality opinion)
(sentence of death violates the Eighth Amendment because it is disproportionate to the crime of rape
of an adult woman).

269. 217 U.S. 349 (1910).
270. Id. at 357-58.
271. Id. at 358, 364-65.
272. Id. at 352.
273. Id. at 367.
274. 445 U.S. 263 (1980).
275. Id. at 285. The defendant in Rummel was convicted of obtaining $120.75 by false

pretenses and had two prior nonviolent felony convictions, one involving fraudulent use of a credit
card for $80.00 and the other involving passing a forged check for $28.36. Id. at 265-66.

276. 454 U.S. 370 (1982) (per curiam).
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sion of less than nine ounces of marijuana.2 77 Nevertheless, a five-mem-
ber majority in Solem v. Helm 278 declared a year later that the
imposition of a life sentence without parole for a defendant convicted of
seven nonviolent felonies violated the Eighth Amendment.27 9

The Court moved away from the principles of Solem in Harmelin v.
Michigan, 280 its latest pronouncement on proportionality. Harmelin was
convicted of possessing 672 grams of cocaine.28 1 The trial court sen-
tenced him to life imprisonment without possibility of parole pursuant to
a Michigan statute requiring such punishment whenever a person is con-
victed of possessing more than 650 grams of a mixture containing

12cocaine. Under the Michigan statute, the purity of the mixture and
whether the person intends to distribute the drug are irrelevant to the
court's sentencing decision.28 3

The Supreme Court split three ways on Harmelin's claim that his
life sentence constituted cruel and unusual punishment, with no opinion
for the Court on the issue.284 Justice Scalia, writing for himself and
Chief Justice Rehnquist, concluded that Solem should be overruled and
that the permissible length of prison sentences should be purely a matter
for legislative determination.285 The other seven Justices found a pro-
portionality requirement applicable to incarceration in the Cruel and
Unusual Punishments Clause but disagreed over the extent to which
courts should defer to legislative determinations concerning the gravity

277. Id. at 371-72.
278. 463 U.S. 277 (1983).
279. Id. at 279, 303. The majority distinguished Rummel on the grounds that the defendant in

that case had the possibility of winning parole, whereas the defendant in Solem was given a sentence
with no eligibility for release absent executive clemency. Id. at 300-03.

280. Ill S. Ct. 2680 (1991).
281. Id. at 2684 (plurality opinion).
282. Id. at 2684 & n.1.
283. Id. at 2716 (White, L, dissenting).
284. The Harmelin Court affirmed the Michigan Court of Appeals' decision upholding the

sentence. 111 S. Ct. at 2702. Two members of the Court voted to affirm because they found no
Eighth Amendment proportionality requirement applicable to noncapital sentences. Id. at 2684-702
(Scalia, J., & Rehnquist, C.J.). Three other members voted to affirm on the ground that, given the
severity of the crime of cocaine distribution, the sentence was constitutional under the narrow
proportionality test that they concluded was applicable to noncapital sentences. Id. at 2702-09
(Kennedy, O'Connor, & Souter, JJ., concurring in part and in the judgment). The four dissenters
believed the sentence was unconstitutionally disproportionate to the offense. Id. at 2709-20 (White,
Blackmun, & Stevens, JJ., dissenting); id. at 2720 (Marshall, J., dissenting).

285. Justice Scalia would have overruled Solem v. Helm, 463 U.S. 277 (1983), contending that it
was wrongly decided. Harmelin, 111 S. Ct at 2686 (plurality opinion). His opinion offered a
detailed historical analysis leading to the conclusion that the term "cruel and unusual punishments"
was not understood at the time of the adoption of the Eighth Amendment to include the concept of
proportionality. IM. at 2686-96. Justice Scalia then opined that appellate review of sentencing that
includes a proportionality analysis merely substitutes judges' subjective views of the gravity of
offenses for legislative determinations. Id. at 2697-98.
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of offenses.28 6

Justice Kennedy, joined by Justices O'Connor and Souter, con-
curred in the affirmance of Harmelin's sentence. Justice Kennedy
attempted to reconcile the Court's seemingly inconsistent earlier deci-
sions by concluding that each case recognized a "narrow" proportional-
ity requirement in the Cruel and Unusual Punishments Clause.28 7

Justice Kennedy cautioned that the fixing of prison terms is " 'properly
within the province of legislatures, not courts,' ,288 and emphasized that
the Eighth Amendment "forbids only extreme sentences that are 'grossly
disproportionate' to the crime. ' 289  Unlike the four dissenters, Justice
Kennedy saw no need to compare Harmelin's sentence with those
imposed for other offenses in the State of Michigan or with those
imposed for possession of a similar amount of cocaine in other jurisdic-
tions.2 90 In his view, no punishment of incarceration, even life imprison-
ment without parole, would be grossly disproportionate to an offense
involving the possession of a substantial amount of drugs.29 1 Drug pos-
session, reasoned Justice Kennedy, always poses a substantial threat of
violence because drug users are likely to commit other offenses and
because violence is part of the drug business.292 Thus, according to this
view, even if an offender's own actions do not threaten the safety of
others, he may nevertheless be incarcerated for the remainder of his life
because others committing the same offense are dangerous.2 93

In his dissenting opinion, Justice White agreed that courts should
give "substantial deference" to legislative punishment gradations, 294 but
would have applied the three-prong test articulated in Solem to deter-
mine whether a particular sentence of incarceration constituted cruel and
unusual punishment.295 Under this test, a proportionality review should

286. Id. at 2702 (Kennedy, J., concurring in part and in the judgment); id. at 2709 (white, J.,
dissenting); id. at 2719 (Marshall, J., dissenting).

287. Id. at 2702 (Kennedy, J., concurring in part and in the judgment).
288. Id. at 2703 (quoting Rummel v. Estelle, 445 U.S. 263, 275-76 (1980)).
289. Id. at 2705 (quoting Solem v. Helm, 463 U.S. 277, 288 (1983)).
290. Justice White's dissenting opinion argued that stare decisis required the application of the

three-prong test announced in Solem v. Helm, 463 U.S. 277, 292 (1983). See infra note 298 and
accompanying text.

291. Harmelin, Ill S. Ct. at 2706-07 (Kennedy, J., concurring in part and in the judgment).
292. Id at 2706. Justice Kennedy also commented:

Quite apart from the pernicious effects on the individual who consumes illegal drugs,
such drugs relate to crime in at least three ways: (1) A drug user may commit crime
because of drug-induced changes in physiological functions, cognitive ability, and mood;
(2) [a] drug user may commit crime in order to obtain money to buy drugs; and (3) [a]
violent crime may occur as part of the drug business or culture.

Id.
293. Justice Kennedy contrasted Harmelin's crime with that of the defendant in Solem, whose

offenses "'involved neither violence nor the threat of violence to any person.'" Id. at 2705 (quoting
Solem, 463 U.S. at 296).

294. Id. at 2713 (White, J., dissenting).
295. Id. at 2716-19. Justices Blackmun and Stevens joined Justice White's opinion and Justice
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be guided by "objective criteria," which include: (1) the gravity of the
defendant's offense and the harshness of the penalty; (2) the sentences
imposed on other criminals in the same jurisdiction; (3) the sentences
imposed for the same offense in other jurisdictions.2 96 In weighing the
gravity of an offense, the Harmelin dissenters attached importance to the
"degree of violence" involved in a crime, just as Justice Kennedy did.2 97

However, they disagreed with Justice Kennedy on the appropriateness in
drug possession cases of looking beyond the scope of the defendant's own
conduct to generalized notions of drug users and traffickers.2 98

Although the Court disagreed on the existence and scope of an
Eighth Amendment proportionality requirement in noncapital cases, cer-
tain points emerge clearly from Harmelin. First, no member of the
Court would interfere with a legislative grading of noncapital punish-
ment for potentially violent crime. Both the concurring and dissenting
opinions indicate judicial disinclination to review even those laws that
mandate life imprisonment without any eligibility for release for offenses
that directly threaten the physical safety of others. Hence, a legislature
can be as harsh as it desires without crossing constitutional lines in man-
dating incarceration for such matters as possession of weapons in the
commission of offenses or conduct that impairs the safety or well-being of
vulnerable victims such as children or elderly persons.2 99

Second, a majority of the Court would let stand any period of incar-
ceration, including life imprisonment without parole, for all drug traffick-
ing or simple possession convictions where the defendant possesses a
substantial amount of the drug in question.3 "° Regardless of the risk of
violence in the defendant's own conduct, the three concurring Justices
categorized the possession of drugs as inherently dangerous because of

Marshall indicated in a separate opinion that he agreed with Justice White's arguments concerning
proportionality. Id. at 2719 (Marshall, J., dissenting).

296. Solem, 463 U.S. at 292.
297. Justice White commented: "[I]n evaluating the gravity of the offense, it is appropriate to

consider 'the harm caused or threatened to the victim or society,' based on such things as the degree
of violence involved in the crime and '[t]he absolute magnitude of the crime,' and 'the culpability of
the offender[ ]'...." Harnelin, 111 S. Ct at 2716 (White, J., dissenting) (quoting Solem, 463 U.S.
at 293).

298. Id. at 2716-17. Applying this standard to Harmelin's case, Justice White found the
sentence of life imprisonment without parole to be grossly disproportionate because there was no
evidence that Harmelin, a first-time offender, had personally threatened anyone. Id. at 2716. Justice
White found the "'absolute magnitude'" of Harmelin's offense to be "not exceptionally serious"
because he was not alleged to have had the intent to distribute the drug and because the statute did
not require any particular degree of purity in the mixture he possessed. Id at 2717. The dissenters
concluded that the Michigan statute requiring life imprisonment without parole for drug possession
violates the Eighth Amendment since Michigan punishes many offenses involving actual violence
less severely and no other jurisdiction imposes nearly as harsh a penalty for simple possession. Id. at
2718.

299. See supra note 37 (discussing statutory penalties for crimes committed with firearms).
300. Justice Marshall was one of the dissenters in Harmelin. With his replacement by Justice

Thomas, it is even less likely that the Court will disturb a harsh noncapital sentence in a drug case.
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the violence generally associated with drug traffic.30 1 This reasoning
unrealistically ignores the frequent situations in which persons margin-
ally connected with drug trafficking serve as couriers for those who wish
to avoid detection.3"2 While felony punishment for the peripheral drug
trafficking participant is appropriate, life imprisonment without possibil-
ity of parole is grossly disproportionate. When viewed with Hutto,30

however, Harmelin signals complete judicial deference to the legislative
branch's determination of penalties for drug offenses. 04

B. Challenges to the Rigidity of Sentence Enhancements

Convicted defendants have also had little success in challenging stat-
utes that drastically limit or remove trial court discretion to consider
mitigating circumstances and to impose sentences below mandatory min-
imnm statutory levels when mitigating circumstances are present. Some
challenges have argued that individualized sentencing is a liberty interest
protected by due process, but no court has been willing to recognize such
a substantive right.305 For example, the Third Circuit concluded that
individualized treatment in sentencing, unlike substantive liberty inter-
ests in freedom from civil commitment or freedom from excessive physi-
cal force, is not "a right inherent in the human condition. ' ' 30 6  Other
defendants have contended that depriving judges of sentencing discretion

301. See supra note 292. Presumably, this approach would apply even to possession of smaller
amounts of drugs that are frequently associated with a high degree of violence, such as crack
cocaine.

302. The case of the teenage filing clerk described by Judge Harry Hupp, see infra note 316, is
an excellent example of relatively minor offense behavior that might trigger a permissible sentence of
life imprisonment without parole under Justice Kennedy's approach.

303. 454 U.S. 370 (1982) (per curiam) (upholding a 40-year sentence for possession of a
relatively small amount of marijuana).

304. It seems safe to conclude that life imprisonment may be constitutional for all nonviolent
felonies, so long as the offender remains eligible for parole or similar release. E.g., Rummel v.
Estelle, 445 U.S. 263 (1980) (upholding a life sentence for a nonviolent recidivist). The combination
of Rummel and Harmelin assures that the Eighth Amendment is potentially implicated in
noncapital felony cases only when small-scale property offenders, and possibly persons possessing
small amounts of drugs like marijuana for their own use, are sentenced to life imprisonment without
parole eligibility.

305. See, eg., Ehrsam v. Rubenstein, 917 F.2d 764, 766 (3d Cir. 1990) (no due process right to
individualized sentencing), cert. denied, 111 S. Ct. 1324 (1991); United States v. Wilkins, 911 F.2d
337, 339 (9th Cir. 1990) (Congress not required to grant courts discretion to individualize sentences);
United States v. White, 869 F.2d 822, 825 (5th Cir.) (per curiam) (no constitutional requirement of
individualized sentences), cert denied, 490 U.S. 1112 (1989); United States v. Goodface, 835 F.2d
1233, 1236 (8th Cir. 1987) (mandatory sentence does not violate due process despite limiting the
sentencing judge's discretion); United States v. Oxford, 735 F.2d 276, 278 (7th Cir. 1984) (due
process does not include the right to rehabilitation). But see United States v. Barker, 771 F.2d 1362,
1365-69 (9th Cir. 1985) (when the sentencing court does have discretion to consider mitigating
circumstances, it must do so).

306. United States v. Frank, 864 F.2d 992, 1009 (3d Cir. 1988), cert. denied, 490 U.S. 1095
(1989). Courts have also reasoned that recognizing a substantive liberty interest in individualized
sentencing would be inconsistent with legitimate purposes of punishment, such as general deterrence
and retribution, served by mandatory penalties. Id. at 1009-10.
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violates the separation of powers doctrine by impairing the judicial
branch in one of its traditional functions. This argument has also failed
under both federal and state constitutions because sentencing has histori-
cally been a responsibility shared by the three branches of government. 0 7

Courts frequently note that legislatures have the constitutional authority
to curtail judicial discretion completely with fixed sentences, at least in
noncapital cases. 08

The strongest arguments for individualized sentencing have been
based on the Eighth Amendment's prohibition of cruel and unusual
punishments. A central component of the Supreme Court's Eighth
Amendment jurisprudence in capital cases is the defendant's right to an
individualized determination of the appropriateness of the death pen-
alty. 09 The sentencer in a capital case must "not be precluded from
considering, as a mitigating factor, any aspect of a defendant's character
or record and any of the circumstances of the offense that the defendant
proffers as a basis for a sentence less than death."31 0 Thus, for example,
a statute requiring the punishment of death for murder committed by a
person serving a life sentence violates the Eighth Amendment. 1 Under-
lying these cases is the notion that a "fundamental respect for humanity"
lies at the core of the Eighth Amendment, 312 and that humane punish-
ment is undermined and compromised by a sentencing process that
"treats all persons convicted of a designated offense not as uniquely indi-
vidual human beings, but as members of a faceless, undifferentiated
mass. "313

Harmelin presented a compelling opportunity for the Court to
extend this doctrine to at least some noncapital cases. Harmelin's sen-
tence of life imprisonment without parole was the ultimate punishment

307. See United States v. Huerta, 878 F.2d 89, 93 (2d Cir. 1989) (sentencing not solely or
inherently a judicial function, and the legislative branch can limit or remove judicial discretion in
sentencing), cert. denied, 493 U.S. 1046 (1990); Frank, 864 F.2d 992, 1010 (3d Cir. 1988) (although
pronouncing sentence after a trial or guilty plea is inherently a judicial function, determining
sentence is not); People v. Meeks, 285 N.W. 2d 318, 322 (Mich. Ct. App. 1979) (legislatures free to
retain or delegate sentencing discretion when defining offenses and prescribing punishment); State v.
Todd, 570 A.2d 20, 28 (N.J. Super. Ct. App. Div. 1990) (" '[S]entencing power' has never been the
exclusive province of the judiciary in all aspects.").

308. See Mistretta v. United States, 488 U.S. 361, 364-65 (1989) (scope of judicial discretion
with respect to federal crimes is a matter of congressional control); United States v. Grayson, 438
U.S. 41, 45 (1978) (discussing legislatively fixed sentences during the early days of the Republic).

309. See Eddings v. Oklahoma, 455 U.S. 104, 113-14 (1982); Lockett v. Ohio, 438 U.S. 586, 604
(1978); Woodson v. North Carolina, 428 U.S. 280, 302-03 (1976) (plurality opinion).

310. Lockett, 438 U.S. at 604.
311. Sumner v. Shuman, 483 U.S. 66, 85 (1987).
312. Woodson, 428 U.S. at 304 (plurality opinion). Justices Stewart, Powell, and Stevens

explained: "[We believe that in capital cases the fundamental respect for humanity underlying the
Eighth Amendment requires consideration of the character and record of the individual offender and
the circumstances of the particular offense as a constitutionally indispensable part of the process of
inflicting the penalty of death." Id (citation omitted).

313. Id.
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in Michigan, a state that does not have a death penalty.31 4 One could
argue persuasively that a statute requiring a first offender to be incarcer-
ated for the remainder of her life, regardless of the circumstances of the
case, treats all convicted offenders as "members of a faceless, undifferen-
tiated mass.131 ' This is especially true when the crime in question relates
to the possession of drugs without any requirement of an intent to dis-
tribute. Although many persons apprehended with more than 650 grams
of cocaine in their possession undoubtedly are large-scale traffickers, the
opposite is sometimes true, when otherwise law-abiding persons agree to
hold or transport drugs for relatives or acquaintances.31 6 The blanket
issuance of life sentences without regard for individual circumstances
strips the sentencing process of an essential proportionality mechanism.

Harmelin, however, refused to extend the right of individualized
sentencing to noncapital cases. Justice Scalia's opinion for the Court first
noted that "[s]evere, mandatory penalties may be cruel, but they are not
unusual in the constitutional sense, having been employed in various
forms throughout our Nation's history. ' 317 Conceding that Harmelin's
penalty was the "second most severe" punishment known to the law,
Justice Scalia emphasized that it still could not compare with the
irrevocability of the death penalty because with life imprisonment "there
remain the possibilities of retroactive legislative reduction and execu-
tive clemency. '31  The Court also relied on precedent in affirming
Harmelin's mandatory sentence, noting that the death penalty cases rec-
ognizing a right to individualized sentencing "repeatedly suggested" that
there was no comparable requirement in noncapital cases.3 19

Even if the Court had recognized a constitutional requirement of
individualized sentencing in the circumstances of Harmelin's case, its

314. Harmelin v. Michigan, III S. Ct. 2680, 2716 (1991) (White, J., dissenting).
315. Woodson, 428 U.S. at 304 (plurality opinion).
316. An increasing number of judges are publicly criticizing mandatory sentencing laws that

require them to sentence situational drug offenders to long prison terms. See, e.g., Katherine
Bishop, Mandatory Sentences in Drug Cases: Is the Law Defeating Its Purpose?, N.Y. TIMES, June 8,
1990, at B16 (noting increasing criticism of drug laws by federal judges); Paul W. Valentine,
Margarine Heiress Gets 14 Years for Cocaine Distribution in Maryland, WASH. POST, Mar. 9, 1990,
at A18 (same). U.S. District Court Judge Harry Hupp in Los Angeles recently described a case in
which he was required to impose a long prison sentence for a teenage filing clerk convicted of
possession of crack cocaine. The clerk, Margaret Mitchell, whose only prior contact with the law
was a speeding ticket, was caught with 504 grams of the drug in a gym bag. Mitchell had agreed to
transport the drug for her brother in exchange for $250, which she planned to use to buy Christmas
presents. Judge Hupp lamented: "Here's a young person at the beginning of her life, and suddenly
the world has closed in on her. This is not the type of case to lock 'em up and throw the key away."
Aaron Epstein, Judges Protesting Mandatory Drug Sentences, SEArLE TIMs, May 19, 1991, at A7.

317. Harmelin, 111 S. Ct at 2701.
318. Id. at 2702.
319. Id. Even the four Harmelin dissenters did not argue for an extension of the death penalty

rule to cases involving mandatory life imprisonment, probably because of the repeated references in
the earlier cases to the uniqueness of the death penalty. See id. at 2709-19 (White, J., dissenting); Id.
at 2719 (Marshall, J., dissenting).
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ruling would have had little practical significance for most defendants
sentenced under mandatory punishment statutes because the large
majority of these provisions do give courts discretion to consider mitigat-
ing circumstances. Although penalty enhancement laws normally pro-
hibit probation and suspended sentences and require that sentences meet
or exceed mandatory minimum levels,320 maximum sentences are also
usually enhanced. Thus, under the typical format of a mandatory pun-
ishment statute, the court continues to have discretion to impose a sen-
tence within a range of alternatives, but the entire range is increased.32'
These statutes are "mandatory" not because they totally eliminate judi-
cial discretion and require a specifically fixed sentence, but simply
because they require severity.

CONCLUSION

Since Harmelin makes clear that courts are not going to ameliorate
the untoward effects of mandatory sentencing laws, the legislative branch
must recognize that mandatory punishment is bad policy.322 Statutes
requiring harsh sentence enhancements for specified conduct represent
an effort by legislatures to micromanage sentencing by insisting that
offenders who commit serious offenses always get severe punishment.
Although these provisions undoubtedly increase both the percentage of
persons sentenced to prison and the duration of their confinement, there
is no guarantee that they in fact separate out the worst offenders. Many
individuals who are not sentenced pursuant to mandatory punishment
provisions have committed more serious offenses than others who have
received enhanced punishment. There is evidence of discriminatory
enforcement of mandatory punishment laws against blacks, and the
defendants who are punished most severely tend to be those who exercise
their constitutional rights. Mandatory punishment laws also give prose-
cutors enormous power to force defendants to enter guilty pleas, and in
certain circumstances threaten the constitutional right to be free from
unreasonable searches and seizures.

Most of these difficulties stem from the combination of rigidity and
severity in mandatory punishment laws. Isolating a single aggravating

320. See supra notes 24-27 and accompanying text.
321. This is illustrated by the federal statutory scheme for the possession of cocaine with intent

to distribute. The basic penalty for this offense, absent any punishment enhancements, is a term of
incarceration not to exceed 20 years. 21 U.S.C. § 841(b)(1)(C) (1988). If the offender possesses 500
grams or more of a mixture or substance containing the drug, the minimum sentence increases to 5
years in prison; the maximum sentence is also increased, to 40 years. Id. § 841(b)(1)(B) (1988 &
Supp. III 1991). Similarly, if the weight of the mixture is five kilograms or more, the minimum
sentence is 10 years and the maximum is life imprisonment. Id. § 841(b)(1)(A).

322. A number of critics of the federal mandatory minimum sentence statutes have argued that
the mandatory minimums should be repealed. See U.S. SENTENCING COMM'N, supra note 12, at 20-
34; Gerald Heaney, Revisiting Disparity: Debating Guidelines Sentencing 29 AM. CRIM. L. REv.
771, 786 (1992); Schulhofer, supra note 3, at 848.
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circumstance for a harsh mandatory sentence enhancement without
regard for the total mix of facts in individual cases can lead to grossly
unfair penalties for minor offenders and a consequential misuse of valua-
ble correctional resources. These problems occur regardless of whether a
jurisdiction bases sentencing on the charges of conviction or, alterna-
tively, on the defendant's actual conduct. In charge-based sentencing
systems, prosecutors routinely charge mandatory punishment allegations
for plea bargaining leverage. If a defendant instead chooses to go to trial
and is found guilty, the court must impose the severe sentence regardless
of the strength of mitigating circumstances in the case. The combination
of rigidity and severity results in even worse problems in conduct-based
sentencing because the court frequently must impose the harsh
mandatory sentence regardless of the prosecutor's charging decision.
This in turn leads to manipulation of charges and spurious substantial
assistance motions to circumvent penalties that the parties and the court
find inappropriate. Regardless of whether a jurisdiction uses charge-
based sentencing or conduct-based sentencing, mandatory punishment
laws result in unwarranted disparity. Consequently, they should be
repealed, at least in their current form.

Legislatures can deal sensibly with the rigidity issue even without
addressing the severity issue by providing that the sentences prescribed
by such laws are presumptive in nature, rather than required. 323 This
would permit a trial court to depart from a disproportionately severe
sentence requirement in appropriate cases and instead choose a penalty
from the applicable sentencing range for the defendant's offense without
the enhancement factors. 24 To prevent unwarranted use of this author-
ity, legislatures should follow the lead of several states by authorizing
downward sentence departures only when a court finds "substantial and
compelling" mitigating circumstances and states its findings on the rec-
ord, with a prosecutorial right to appeal.325 This could lead to the devel-
opment of a common law of sentencing, informing trial courts when
departures from presumptive sentence enhancements are appropriate.

In contrast, Congress permits departures from the guidelines only if

323. See MICH. COMP. LAWS ANN. § 333.7401(3) (West 1982 & Supp. 1991) (permitting trial
judges to depart from otherwise mandatory minimum sentences if the court finds "substantial and
compelling reasons" for the departure). The Michigan Legislature enacted this amendment to its
mandatory sentence statute in 1988. See People v. Downey, 454 N.W.2d 235, 238 (Mich. Ct. App.)
(legislative intent was to give judges discretion to sentence below the mandatory minimum), appeal
denied, 436 Mich. 871 (1990); see also PARENT, supra note 3, at 183-85 (Minnesota accomplished
the same result both by legislation and by court decision).

324. Judges who do not have this flexibility frequently complain about the unfairness of the
sentences they sometimes must impose. See, ag., supra note 101 (quoting State v. Barger, 810 P.2d
191, 197-98 (Ariz. Ct. App. 1990)).

325. See, eg., WASH. REV. CODE ANN. § 9.94A.390(1) (West 1988) (permitting departures for
"substantial and compelling" reasons, stated on the record; each party given right to appeal); MINN.
SENTENCING GUIDELINES § II.D.2(a) (same); OR. ADMIN. R. 253-08-001 (1991) (same).
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the court finds "an aggravating or mitigating circumstance of a kind, or
to a degree, not adequately taken into consideration by the Sentencing
Commission in formulating the guidelines." '326 The more flexible state
approach, using the "substantial and compelling" standard, is superior
because it focuses entirely on circumstances of the individual case. The
federal guidelines preempt and preclude individual judicial determina-
tions with Sentencing Commission consideration of circumstances in the
aggregate.327 In those cases in which an aggravating circumstance (for
example, possession of a weapon or large amount of drugs) is balanced by
facts that would otherwise call for a mitigated sentence, application of
the "substantial and compelling" departure standard should result in
sentences that are more proportionate to the defendant's offense.

The severity of mandatory punishment presents a more difficult
political issue. What legislator wants to appear soft on crime by decreas-
ing penalties for offenses involving violence or drugs? However, bringing
harsh statutory punishment enhancements in line with other penalty gra-
dations would increase the likelihood that punishment is actually
enhanced for such factors as prior criminal record, the use or possession
of a weapon during the commission of an offense, the amount of drugs in
a transaction, or the special vulnerability of a crime victim. A major
problem of extremely harsh sentence enhancements is that often they are
not enforced; the more severe the enhancement, the more likely that
courtroom players will ignore or circumvent it. Moreover, when the
weight given in sentencing to enhancement factors is reasonably propor-
tional to the weight of all other circumstances taken into account in
guideline or presumptive sentencing schemes, legislative policy is more
likely to be uniformly followed. Thus, by reducing the severity of
mandatory punishment provisions, a legislature would take a major step
toward achieving consistency and proportionality in sentencing.

326. 18 U.S.C. § 3553(b) (1988).
327. On the rigidity of the federal departure standard, see Judy Clarke & Gerald McFadden,

Departures from the Guideline Range: Have We Missed the Boat, or Has the Ship Sunk?, 29 AM.
CRiM. L. REV. 919 (1992) (arguing that federal courts have misconstrued the Sentencing Reform
Act of 1984 by interpreting the departure standard narrowly); Freed, supra note 3, at 1744-47
(arguing that the Federal Sentencing Commission sent mixed messages concerning trial court
departure power, and courts have interpreted that power narrowly); Schulhofer, supra note 3, at
861-70 (arguing that the federal departure rule is too narrow and inflexible).
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