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Against Dicta: A Legal Method for
Rescuing Fair Use From the Right of
First Publication

Kate O’Neill

Beginning with the 1985 Supreme Court decision in Harper & Row
Publishers, Inc. v. Nation Enterprises, the judiciary has pit the interests of
the press, biographers, historians, and their readers against the interests of
diarists, letter writers, and manuscript drafters in controlling access to
unpublished papers. The Article summarizes the judicial decisions, copy-
right legislation, scholarly criticism, and trade publishing practices during
the succeeding fifieen years. The first thesis is that “loaded” judicial
rhetoric used to bolster a few hard judgments, and subsequent courts’
reliance on that dicta, has subjected to the property-rights regime of copy-
right nearly every bit of expression written by an individual, without
regard to the individual’s interest in the expression or its value to the pub-
lic. The second thesis is that the judicial rhetoric has inspired and now
sustains a private law of publishing that essentially bars the unlicensed
quotation of any unpublished writings. This private law disserves readers’
interests in accuracy and reasoned debate about texts, events, and
characters. The third thesis is that the courts’ inability to acknowledge pri-
vacy-like interests within the traditional utilitarian rhetoric of American
copyright law has contributed to the “loaded” rhetoric. Together, these
three theses suggest that judicial rhetoric deserves greater attention
because it can generate “doctrine” as enduring as any “holding.”

INTRODUCTION

The United States Copyright Act extends certain exclusive rights to
the creators of “original works of authorship.” Section 107 of that Act
subjects those rights to limited invasion under a doctrine known as “fair
use.” That construct reflects a long-standing tension between “authors’
rights™ and the public interest in access to works.*

1. 17USC. § 102(2) (1994).

2. Hd§107.

3. The phrase “authors’ rights” refers to a collection of rights assigned to the initial creator of a
work of original expression. Defining the term more precisely implicates much of the analysis in the
Article. A long-standing scholarly debate concerns whether the United States version of “authors’
rights” includes only commercial interests or extends to personality interests, such as reputation. The
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The popular press regularly reports high profile struggles to control
the use of literary expression, particularly the unpublished writings of
famous people. From a dispute about publication of Anne Frank’s
previously unpublished writings, to the efforts of Thurgood Marshall’s
widow to block the use of his papers, to the irony of Joyce Maynard’s “tell
all” memoir of her affair with reclusive J. D. Salinger and Salinger’s own
daughter’s memoir of life with her father, to the surprise over Ted
Hughes’s mtimate poems about his famous spouse, Sylvia Plath, these
reports reveal a boundary dispute over literary expression between the
advocates of public access to information and the advocates of personal
autonomy and privacy.

For a published work, the boundary is like a beach. During creation,
the writer’s personality engulfs the work, as water covers the sand; as the
tide recedes, it leaves the beach, high and dry, the work formed and distinct
from the writer. But for some unpublished writings, the boundary is murky,
hidden like the line between sea and land in a salt marsh. This Article
wades into that murky boundary of fair use to examine whether the con-
temporary legal doctrine properly mediates the boundary dispute between,
on one hand, the public interest m accessing information and original
expression and, on the other, the individual writer’s interest in revealing
her writing as and when she chooses. The Article concludes that the courts
have not clarified the boundary, but have sacrificed sound common law
reasoning to mampulative rhetoric that has, perhaps unintentionally,
resulted in over-protection of imprecise “authors’ rights” to the detriment
of the reading public.

Three examples illustrate the practical difficulty of defining this
murky boundary either in industry practice or as a matter of law. In the first
instance, a leading New York publisher of a literary biography recently
refused to publish two words (“Jew” with “horns™) of an unpublished letter
stored in a public archive that Eudora Welty had written to Katherine Anne

latter interests are associated with natural law and civil law concepts of “moral rights.” Useful
discussions of these competing theories may be found in Jane C. Ginsburg, Authors and Users in
Copyright, 45 J. CopYRIGHT Soc’y 1 (1997); Justin Hughes, The Personality Interest of Artists and
Inventors in Intellectual Property, 16 CARDOZO ARTs & ENT. L.J. 81 (1998); Alfred C. Yen, Restoring
the Natural Law: Copyright as Labor and Possession, 51 OHio St. L.J. 517 (1990); Note, An Author’s
Artistic Reputation Under the Copyright Act of 1976, 92 Harv. L. Rev. 1490 (1979).

As used in this Article, the phrase “authors’ rights,” whether broadly or narrowly construed, is best
understood in contrast to users’ rights to copy the work. Even this simple dichotoiny presents some
potential confusion since this Article is principally concerned with users who are themselves writers.
Such user-writers, who incorporate older works into new works, may themselves enjoy “authors’
rights” in the new work.

4. These are traditional constructs of copyright doctrine. The Article does not address non-
traditional economic or post-modern analyses because of its focus on the rhetorical strategies the courts
employ, and these strategies, to date, reflect the traditional constructs.
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Porter.’> The biographer wanted to illustrate that Welty shared attitudes
typical of her time and place and argued to the publisher that a fuller
quotation would reveal that Welty’s attitudes were less offensive than these
two words might suggest, but the publisher would not be moved. In the
second example, Robert Lowell asked Elizabeth Bishop some years ago for
permission to sell to an archive letters that she had sent him. She
reluctantly agreed in return for half of the proceeds.® Both Lowell and
Bishop are now dead, and under current trade publishing practice, a critic
or biographer would need the estate executor’s permission to quote at all.’
In the third example, in contrast, the Fourth Circuit recently permitted very
substantial copying of an unpublished manuscript without permission.®
Commouly described as an “equitable rule of reason,” the fair use
doctrine allows certain limited uses of copyrighted expression without the
permission of the writer or other copyright holder. Congress incorporated
this common law exception to copyright’s exclusivity in the Copyright Act
of 1976 ostensibly without change and without legislative intent to
constrain future judicial development of the doctrine. Nonetheless, the
codification did impair doctrinal development, not by determining
particular judgments, but by inspiring unreasonable and misleading
opinions. The statute neither defines “fair use,” nor directs a particular
analysis; instead, it offers four nonexclusive factors for consideration.’
Despite the discretion afforded the courts, the opinions consistently purport
to base judgments on analysis of the non-exclusive factors. Although the
factors may be inconsistent, redundant, or irrelevant in particular cases, the
courts unnecessarily defer to the statutory scheme and suppress other
possibly more relevant criteria. The result is tortured logic and rampant
dicta. While some scholars, dissenters, and even Justice Souter’® have
criticized certain courts for failing to interpret precedent intelligently,
recent opinions persist in relying on key phrases in Supreme Court
opinions to support judgments on quite different facts. Although the courts
repeat that fair use disputes cannot be resolved with “bright-line rules” but

5.  Letter from Eudora Welty, novelist and short-story writer, to Katherine Anne Porter, novelist
and short-story writer (Summer 1942) (on file with author) (The date is uncertain. A handwritten
notation reads “undated/probably summer.”).

6. Letter from Robert Lowell, poet, to Elizabeth Bishop, poet (Mar. 19, 1973) (on file with
author); letter from Elizabeth Bishop to Robert Lowell (Apr. 29, 1973) (on file with author). This
transaction is mentioned in PAUL Mariant, THE Lost PURITAN 418 (1994).

7.  See infra note 98 for two examples of trade publishing guidelines barring unlicensed use of
letters and other unpublished materials.

8. Sundeman v. Seajay Soc’y, Inc., 142 F.3d 194, 202-03 (4th Cir. 1998).

9. The fair use factors, in brief, are: (1) the nature of the use; (2) the nature of the original
copyrighted work; (3) the amount used; and (4) the effect of the use on the market for the original
work. 17 U.S.C. § 107 (1994); see also infra note 41.

10. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 585 (1994). See infra note 279 for
Justice Souter’s critique. See also infra notes 50 and 52 for references to scholarly and other judicial
critiques.
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require case-by-case analysis,!! the lower courts have drawn the conclusion
that precedent has little utility and that every case should be treated as one
of first impression. In a strange twist, the congressional attempt to enact the
common law seems to have deterred the courts from employing common
law reasoning. As a result, fair use “doctrine” benefits from neither the
determinacy of a legislative mandate nor the contextual nuances of
common law.

If the courts’ legal method is confusing, their moral judgments seem
patent. Every copier is a thief or a wise woman. In a judgment for the
copyright holder, the judicial rhetoric often includes indignant allusions to
the copier’s greed or laziness in attempting to capitalize on another’s
creativity, while a judgment for the copier piously affirms the defendant’s
scholarly and selfless contribution to the expansion of knowledge.”? These
moral characterizations appear to be rationalizations, added to make a
borderline application of the four factors seem right. In any event, the
rhetorical heat has impeded private agreements and contributed to
draconian publishing contracts by depicting litigated fair use disputes as
contests between thieves and wise men, rather than as difficult, and often
principled, civil debates. As a result, only zealots with deep pockets can
pursue the debate in the courts.?

On a deeper level, the felt need for this moralizing rhetoric reveals a
flaw in the analytic framework. The courts, following the statutory
structure, purport to evaluate fairness by an “objective” comparison of the
role of the copied expression in the old and new work without making a
value judgment about the relative literary merits of those works." But this
disjunction is not possible. Under the current statute, a copier is a thief
unless “fair use” justifies the taking. But what can justify the taking? If
fairness is judged by comparing the works, then it must be that the quality
of the new work justifies taking from the old work. And what can be the
measure of quality? It must be a judgment that the public would be better
off with the new work that includes the copied material. Making that
judgment overtly, however, implicates judges’ itellectual and aesthetic
judgment and taste, bases that many Americans, including judges, fear to
be subjective and too dependant on class. Perhaps, then, the courts’
evaluation of the quality of the copier’s work is transmuted to a more

11. E.g., Campbell, 510 U.S. at 577.

12.  Compare, e.g., Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 542, 563, 564
(1985) (describing the Nation’s editor working from a “purloined manuscript” in an effort to “scoop” a
competitor; noting that fair use “*distinguishes between a true scholar and a chiseler’”; characterizing
the Nation’s “clandestine” publication as “hastily patched together and containfing] ‘a number of
inaccuracies’) (citations omitted), with Sundeman, 142 F.3d at 202 (agreeing with the trial court that
the copier’s paper was “a scholarly appraisal . . . from a biographical and literary perspective”).

13.  Seeinfra Part ILA.

14.  See infra note 81.
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culturally acceptable evaluation of the copier’s deeds and motives. This
would explain, at least in part, the moralizing rhetoric and the avoidance of
explicit judgments of what works would serve the public.

The reluctance to address the relative quality and value of expressive
works may explain why these opinions seem so intensely argued, but
nonetheless analytically flawed. This Article presents a close textual
reading of the leading cases to illustrate this intensity and these analytic
flaws, but more importantly, to advocate rhetorical restraint and analytic
clarity in the future. Ultimately, my goals are three: 1) to analyze the
terests involved in fair use disputes about unpublished materials in a way
that digs beneath the grounds that the judicial opinions now overtly
recognize; 2) to urge that franker opinions would help rescue fair use of
unpublished expression fromn the oblivion to which private law has
consigned it; and 3) to advocate a more liberal and clearer doctrine in the
service of accuracy and attendant thoughtful public consideration of
signmficant intellectual, moral, and aesthetic issues.

Blame for the unfortunate discourse of fair use may be widely spread.
Congress sidestepped intractable competition among interest groups by
enacting a deliberately vague statute on fair use.' Indefensible advocacy of
substantial unpaid academic use alienated many, including academic
authors, who might have otherwise supported a doctrine that provided
more access. On the other side, large commercial copyright holders invoke
“authors’ rights” to camouflage their naked self-interest in increasing the
protection for assets they already own. Commentators share responsibility
by repeatedly, and futilely, advocating that a particular normative theory of
property should inform United States copyright law without first distilling
from decisions the principles and factors that have influenced the modern
decisions.

Readers familiar with fair use may object that these are old issues and
that a 1992 amendmnent!” and subsequent cases have restored the fair use
doctrine of unpublished materials and remedied the effects of the Second

15.  See Kenneth D. Crews, Fair Use Of Unpublished Works: Burdens of Progf and the Integrity
of Copyright, 31 Ariz. St. L.J. 1, 45-53 (1999) (recounting the legislative debates leading up to the
1992 Amendment); Jessica D. Litman, Copyright, Compromise and Legislative History, 72 CORNELL
L. Rev. 857, 860-61, 876-77 (1987) (describing the debates prior to the 1976 Act).

16. See, e.g., Ginsburg, supra note 3, at 7-10 (faunlting some who attempt to diminish authors’
rights on the grounds that they are a Romantic invention); Lloyd L. Weinreb, Fair’s Fair: A Comment
on the Fair Use Doctrine, 103 Harv. L. Rev. 1137, 1140 (1990) (faulting Judge Pierre Leval for an
exclusively utilitarian conception of copyright); see also infra note 91. See Stewart E. Sterk, Rhetoric
and Reality in Copyright Law, 94 MicH. L. Rev. 1197 (1996), for a useful summary of the debates over
copyright’s underlying values.

17. In 1992, Congress amended section 107 to include the sentence: “The fact that a work is
unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the
above factors.” Pub. L. 102-492, 106 Stat. 3145 (codified at 17 U.S.C. § 107 (1994)). See infra note 51
and accompanying text.
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Circuit’s extraordinary Salinger v. Random House, Inc."® decision. It is true
that even the Second Circuit has retreated from an outright presumption
against fair use of unpublished materials, but the later cases offer lttle
comfort in result or reasoning.!” The use of a living writer’s unpublished
expression is as good as barred; if the uncertainty of judicial decisions does
not deter the potential biographer, his publisher’s contract surely will. And
although a 1998 Fourth Circuit case? suggests a welcome tolerance for
using the unpublished writings of a now-deceased writer, the opinion
mimics the Second Circuit’s earlier reliance on dicta from mapposite
cases.’!

Some readers may wonder whether the doctrines applicable to print
materials will soon become obsolete, superseded by uniforin codes
mandating automatic licensing for access to and use of electronic materials.
Perhaps they will. I note, however, that debate over permissible unlicensed
copying has persisted at least from the enactment of the Statute of Anne®
through the imvention of many new technologies. However our new
databases are configured and accessed, I suspect that biographers and
scholars will still want to know whether they may quote from a subject’s
e-mail, for example. The amount of money at stake in the relatively
infrequent disputes over the use of unpublished materials in traditional me-
dia is dwarfed by the sum at stake in the ongoing contest for rights to
access and copy materials in digital media. Even so, the old issues remain
important because they concern the interaction between personahty and
property. The need to understand that interaction, and copyright’s role in it,
may become more, not less, important as new digital media and access
tools blur the distinction between public, published work, and private,
personal work. So, this old issue about the propriety of using someone
else’s expression will remain important even after musty archives have
been converted to digits.

Given widespread anxiety about individual privacy in contemporary
American culture,® some readers may feel that, in difficult contests

18. 811 F.2d 90 (2d Cir. 1987).

19.  See, e.g., Wright v. Warner Books, Inc., 953 F.2d 231 (2d Cir. 1991).

20. Sundeman v. Seajay Soc’y, Inc., 142 F.3d 194 (4th Cir. 1998).

21. In a judgment permitting two copies (one complete copy, and the other copy containing all
but six pages) and very extensive quotation of an unpublished novel, the Fourth Circuit relied heavily
on dicta from Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994). See Sundeman, 142 F.3d at
202, 206. Campbell addressed a very different issue: whether a parody of a published song was fair use.
See Crews, supra note 15, for a recent analysis of this line of cases, including Sundeman, that focuses
on the intersection of privacy and traditional copyright interests.

22. 8 Ann,c.19(1710) (Eng.).

23.  See Jonathan Franzen, Imperial Bedroom, NEW YORKER, Oct. 12, 1998, at 48 (describing the
“new American obsession” with purported threats to individual privacy, but arguing that modem
Americans generally enjoy much more privacy than earlier generations did). Compare Jeffrey Rosen,
“Is Nothing Private?”, NEW YORKER, June 1, 1998, at 36, 40-41 (arguing that our legal system
regularly invades privacy and that the public seems not to mind very much). For legal analyses of the
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between claims of privacy against claims for public access, the balance
should tip in favor of greater privacy. Such readers may see the logical
missteps and the use of manipulative rhetoric described in this Article as a
small price to pay for a desirable judicial expansion of copyright doctrine
to protect privacy interests. Such a view reduces the issue to a contest of
values between privacy and public access, and discounts the importance of
how the courts make and express the normative choice.

Although this Article reflects a normative preference for public access
more than contemporary doctrine and practice might afford, that normative
argument is not the core of the Article. The core critique is that the courts
have failed to make their value judgments sufficiently explicit. Instead, in
attempts to fit privacy into a traditional doctrinal paradigm that does not
easily accommodate it, the courts have debased the discourse in the courts
and in the publishing industry about the kinds of expression that should be
protected and the mechanism that should be employed. In particular, the
Supreme Court’s opinion in Harper & Row, Publishers, Inc. v. Nation
Enterprises™ supported a difficult judgment denying fair use by perceiving,
in small amounts of prose of very margmal originality, the feelings,
subjective perspective, or emotion of their author. Equating bits of
expression with the writer’s personal identity facilitated later attempts to
protect the identity of the writer by commodifying the expression.® The
courts have never squarely faced the logical conclusion of this holding: that
a true equation of every expression with the identity of the author would
subject to the property-rights regime of copyright nearly every bit of
expression written by an individual without regard to the author’s interests
in creating the expression or the qualitative or quantitative sigmificance of
the expression. Even more problematic is the courts’ repeated assumption
that “fact” can be distinguished from “expression.”?® The courts have

actual or perceived threat and responses to privacy posed by the Internet, see Symposium, Cyberspace
and Privacy: A New Legal Paradigm, 52 Stan. L. Rev. 987 (2000). In a particularly pertinent article,
Professor Pamela Samuelson suggests that privacy might be better regulated under a trade secret
paradigm rather than a traditional property paradigm. Pamela Samuelson, Privacy as Intellectual
Property, 52 Stan. L. Rev. 1125, 1129 (2000).

24, 471U.8.539 (1985).

25. The outstanding example of such an attempt that proved successful and very influential was
J.D. Salinger’s writing. Salinger is the author of The Catcher in the Rye and a recluse. After
discovering that he was the subject of a forthcoming biography that included quotations from his
unpublished letters, Salinger rushed to register the letters for copyright and sued to enjoin publication
of the biography. He succeeded in obtaining an injunction on the claim that the quotations infringed his
copyright. Salinger v. Random House, Inc., 811 F.2d 90 (2d Cir. 1987). For a more in-depth discussion
of Salinger’s suit, see infra Part IILB.2.

26. In Harper & Row, the Supreme Court at least acknowledged an unsettled legal issue
concerning how to distinguish between uncopyrightable fact and copyrighted expression when the facts
are “combined” with the expression. Unfortunately, the Court did not analyze the issue, concluding
instead that the fact that the expression was quoted verbatim obviated the need to distinguish fact from
expression. 471 U.S. at 548; see infra notes 191-193 and accompanying text. In Salinger, the Second
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overlooked an expression’s potential to be fact or artifact. As a result, the
courts seem unaware of the particular impediment to literary and historical
biography and criticism created by a near blanket prohibition on presenting
an individual’s expression to the reader for close analysis. The courts’
willingness to conflate property-rights arguments with privacy arguments
has contracted fair use into a narrow range that no one intended.

In fair use disputes, litigants argue over central human concerns such
as work, thought, knowledge, freedom, property, identity, or privacy by
using the strangely truncated vocabulary of copyright. The courts
repeatedly fail to deal frankly with the intractable connection of expression
and identity even though, in the area of unpublished materials, the courts
are often more solicitous of the writer’s identity and autonomy than of any
measurable pecuniary interests. The courts seem confused, unable to think
through these issues sufficiently. They adhere doggedly to the idea that
United States copyright law serves only narrowly conceived utilitarian
goals relating to financial incentives for creation, yet their judgments
repeatedly reflect concern for the identity, autonomy, and privacy of
writings not written for money.?” Even when they occasionally admit the
relevance of interests, usually denoted by “privacy,” they truncate any
analysis by observing, first, that copyright law does not protect such
interests, and second, that neither tort law nor contract protects such
interests either. The opinions are flawed because the judges manipulate
rhetoric to protect some unidentified interest. Although the interest is
generally characterized as privacy, that usage is often mcorrect and
misleading. The interest in expression that is often found in public archives
rarely rises to the level protected by a claim for invasion of privacy.
Sometimes the interest is one not expressly recognized under any doctrinal
category, that is, m how one’s own words are used truthfully by another to
define oneself or one’s work; at other times the asserted interest represents
what I call a zone of privacy necessary to creativity.

The Article has five parts. Part I summarizes the current statutory and
judicial doctrine of fair use within the United States, particularly as it
applies to unpublished materials, and the argument that the doctrine
disserves the public interest in copyright. This material has been aniply
covered by others and is imcluded here to establish a franie of reference for
the balance of the Article. Part II describes the private application of copy-
right doctrine within the trade publishing industry, concluding that private

Circuit was also confident that the biographer could report the facts adequately even if he could not
quote Salinger. 811 F.2d at 100. See infra note 224 and accompanying text.

27. E.g., Harper & Row, 471 U.S. at 545 (“We agree with the Court of Appeals that copyright is
intended to increase and not to impede the harvest of knowledge.”). The Supreme Court’s subsequent
invocation of the author’s personal identity rather than commercial incentives for authors is described
in detail in Part III.B.1.b. For a related analysis of the Second Circuit decision in Salinger, see infra
Part IL.B.2.b.
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applications restrict uses even more than the already restrictive public doc-
trine would require. Part III presents the heart of the Article, describing
how disingenuous judicial rhetoric in the 1980s, designed to rationalize
close judgments involving the use of unpublished expression of living per-
sons, effectively, if unwittingly, undermined the legal method in subse-
quent cases. Those cases undermined both the art and the accuracy of
reputable biography and history by extending copyright to almost any ex-
pression arising from personal subjectivity while simultaneously
contracting the scope of fair use. Part IV disputes recent judicial and schol-
arly claims that the doctrinal muddle generated by the 1980°s opinions has
been corrected, particularly by the Supreme Court’s decision in Campbell
v. Acuff-Rose Music, Inc*® Part V offers a summary of the Article’s
argument and a suggestion for improving the analysis of disputes over the
use of unpublished materials.

I
TrE CURRENT DOCTRINE OF “FAIR Use”

A. Statutory Framework: Copyright Acts of 1909 & 1976

Under the Copyright Act of 1976, written expression enjoys automatic
statutory protection from the moment it is set down, without regard to the
writer’s purpose in writing or the quantity or quality of the expression,
subject only to a minimal requirement of “origimality.”” Pursuant to
Article 1, section 8 of the United States Constitution, Congress exercised
its power to extend statutory copyright to “original works of authorship
fixed in any tangible medium of expression.”® For works created after
1977, the statute conveys to the copyright holder exclusive rights,
including the right of first publication,® that endure from the date of
fixation to seventy years after the author’s death.?? Unlike the Copyright

28. 510 U.S. 569 (1994).
29.  The House Judiciary Committee report explains:
The phrase ‘original works of authorship,” which is purposely left undefined, is intended to
incorporate without change the standard of originality established by the courts under the
present copyright statute. This standard does not include requirements of novelty, ingenuity,
or esthetic merit, and there is no intention to enlarge the standard of copyright protection to
require thein.
Notes of Committee on the Judiciary, H.R. Rer. No. 94-1476, at 51 (1976), reprinted in 1976
U.S.C.C.A.N. 5659, 5664.
30. 17 U.S.C. § 102(a) (1994). Copyright does not extend to ideas, id. § 102(b), or facts, Harper
& Row, 471 U.S. at 547 (“The copyright is limited to those aspects of the work—termed ‘expression®—
that display the stamp of the author’s originality.”).
31. 17US.C. § 106 (1994).
32. Id §302(a) (Supp. IV 1999). In 1998, Congress extended the basic term from life plus fifty
years to life plus seventy years. The duration of the copyright term differs for works created prior to
1978, the effective date of the current Copyright Act, and for “works made for hire.”
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Act of 1909, the current Act extends statutory copyright protection to
“original works™* regardless of whether they are published or registered.>
The automatic conferral of statutory copyright at the moment of fixation of
an “original work™ expands the number and kind of works in which
statutory copyright may be asserted. The prerequisites of publication or
registration under the 1909 Act effectively limited statutory copyright to
works that an author either self-consciously created for public
dissemination or perceived to be worthy of copyright protection; as a
result, statutory copyright was generally limited to works that the creator
thought significant in some sense. Thus, although the formal threshold for
copyrightability has always been low, the need to act affirmatively to
secure statutory protection raised the bar. While unpublished writings
generally enjoyed state cominon law or statutory copyright, which included
a perpetual right to first publication, state copyright was subject to
accidental forfeiture.*® In contrast, subject ouly to a minimal requirement of
“originality,”’ the 1976 Act confers copyright upon many of the writings
of a lifetime. This is so, even though the writer may not have drafted with a
view to publishing or otherwise exploiting copyright, and even though the
writings’ exploitable value may derive less from originality of expression
than from the popular appetite for glimpses into private lives.

33. Copyright Act of Mar. 4, 1909, 35 Stat. 1075, repealed by General Revision of Copyright
Law, Pub. L. No. 94-553, 90 Stat. 2541 (1976).

34. Copyright protection does not extend to “any idea, procedure, process, system, method of
operation, concept, principle, or discovery, regardless of the form in which it is described.” 17 U.S.C. §
102(b) (1994).

35.  Section 12 of the 1909 Act permitted authors to register certain types of unpublished works.
Under the 1909 Act, works that were neither registered nor published were generally protected by state
law. See Litman, supra note 15, at 884 & n.179 (citing W. STRAUSS, PROTECTION OF UNPUBLISHED
Works 8-15 (1957), reprinted in SuBcoMM. ON PATENTS, TRADEMARKS, AND COPYRIGHTS OF THE
SENATE CoMM. ON THE JUDICIARY, 86TH CONG., 1sT SESS., COPYRIGHT LAW REVISION (Comm. Print
1960)).

36. Litman, supra note 15, at 884-85 (citing Pushman v. New York Graphic Soc’y, 39 N.E.2d
249, 250-51 (1942)); see also Paul Goldstein, Copyright and the First Amendment, 70 CoLuM. L. REv.
983, 1004-06 (1970). Dissemination to an uncertain number of people, even without formal
publication, might be deemed a publication and would result in forfeiture of the common law right. For
example, in a relatively modemn case, the New York Court of Appeals found that Emest Hemingway
was divested of any common law copyright he might have had in his conversations with an interviewer
because of his failure to indicate intent to retain the copyright. Estate of Hemingway v. Random House,
Inc., 244 N.E.2d 250, 256 (N.Y. 1968). See generally MELVILLE B. NiMMER & DAvipD NIMMER,
NiMMER ON COPYRIGHT, §§ 4.03-4.04 (1978).

37. See supra note 29.
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B. The Debate Over Unpublished Materials and the Right of First
Publication

The expansion of statutory copyright coincided with substantial and
persistent controversy about fair use®® in many contexts,* including the use
of unpublished materials.*® Section 107 of the 1976 Act purported to enact

38. Fair use has been variously characterized as a de minimis infringement, see, e.g., Sheldon v.
Metro-Goldwyn Pictures Corp., 81 F.2d 49 (2d. Cir. 1936) (Learned Hand, J.); a defense to
infringement, see WiLLIAM F. PATRY, THE FARR Use PRIVILEGE IN CoPYRIGHT Law 61 (1985); or a
limitation on exclusivity, see Pierre N. Leval, Toward a Fair Use Standard, 103 Harv. L. Rev. 1105,
1110 (1990); see also L. Ray Patterson, Free Speech, Copyright, and Fair Use, 40 VanD. L. Rev. 1, 44
n.144 (1987) (observing that section 107 provides that “fair use . . . is not an infringement”).

39. See, e.g., Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994) (rap parody of “Oh,
Pretty Woman™); Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340 (1991) (copying of directory
database); Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539 (1985) (“scoop” of “heart”
of former President Ford’s soon-to-be published memoirs); Sony Corp. v. Universal City Studios, Inc.,
464 U.S. 417 (1984) (videotaping); Tasini v. New York Times Co., 192 F.3d 356 (2d Cir. 1999)
(reprints of print articles in electronic media); Leibovitz v. Paramount Pictures, 187 F.3d 109 (2d Cir.
1998) (advertising parody of photograph); Ringold v. Black Entm’t Television, Inc., 126 F.3d 70 (2d
Cir. 1997) (use of art in television set); Dr. Seuss Enters. v. Penguin Books USA, Inc., 109 F.3d 1394
(5th Cir. 1997) (parody); Princeton Univ. Press v. Mich. Document Servs., 99 F.3d 1381 (6th Cir.
1996) (photocopying for course packs); Am. Geopliysical Union v. Texaco, Inc., 60 F.3d 913 (2d Cir.
1994) (nultiple copies of articles for in-house researchers); Basic Books, Inc. v. Kinko’s Graphics
Corp., 758 F. Supp. 1522 (S.D.N.Y. 1991) (photocopying for use in course packs).

40. The distinction between published and unpublished material can be problematic. Indeed, one
reason the 1976 Copyright Act conferred statutory protection upon works at “fixation” was to avoid
occasional disputes, like those under the earlier Act, concerning the date of publication of works that
were disseminated without a typical commercial publication process. The 1976 Act does not define
“published” but it does define “publication.” Section 101 provides in part:

“Publication” is the distribution of copies or phonorecords of a work to the public by sale or
other transfer of ownership, or by rental, lease or lending. The offering to distribute
copies . . . to a group of persons for purposes of further distribution, public performance, or
public display, constitutes publication. A public performance or display of a work does not of
itself constitute publication.

To perform or display a work “publicly” means — (1) to perform or display it at a place
open to the public or at any place where a substantial number of persons outside of a normal
circle of a family and its social acquaintances is gathered; or (2) to transmit or otherwise
cominunicate a performance or display of the work to a place specified by clause (1) or to
the public, by means of any device or process, whether the members of the public capable of
receiving the performance or display receive it in the same place or in separate places and at
the same time or at different times.

17 U.S.C. § 101 (1994). Besides Harper & Row, cases imvolving unpublished materials include
Sundeman v. Seajay Society, Inc., 142 F.3d 194 (4th Cir. 1998) (photocopying for archival and research
and quotation in scholarly article of unpublished novel); Norse v. Henry Holt & Co., 991 F.2d 563 (Oth
Cir. 1993) (quotation of unpublished letters in biography of a different author); Wright v. Warner
Books, Inc., 953 F.2d 731 (2d Cir. 1991) (small quotations in a biography of author’s unpublished
diaries and letters); New Era Publications International v. Henry Holt & Co. (New Era I), 873 F.2d 576
(2d Cir. 1989), reh’g denied, (New Era II) 884 F.2d 659 (2d Cir. 1989) (quotations in a critical
biography from church leader’s unpublished joumals); Salinger v. Random House, Inc., 811 F.2d 90
(2d Cir. 1987) (quotations and paraphrasing of anthor’s unpublished letters in a biography); Religious
Technology Center v. Netcom On-Line Communication, 923 F. Supp. 1231 (N.D. Cal. 1995) (on-line
excerpts of churcl lcader’s unpublished works); Religious Technology Center v. Lerma, 897 F. Supp.
260 (E.D. Va. 1995) (quotations of unpublished religious documents obtained by newspaper from court
records); Lish v. Harper’s Magazine Foundation, 607 F. Supp 1090 (S.D.N.Y. 1992) (verbatim reprint
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the previous common law doctrine of fair use as a limitation on exclusive
copyright.* The common law doctrine was traditionally defined as “a
privilege in others than the owner of the copyright to use the copyrighted
material in a reasonable manner without his consent.” The conventional
utilitarian rationale for fair use is that new writers must necessarily build
upon, borrow from, or comment on earlier works in order to create new
works. In this view, fair use doctrine would ideally maximize the number
of new works by taking that portion of existing copyrights necessary to
facilitate or subsidize their creation.®®

By its terms, section 107 arguably subjected all the exclusive rights,
including the right of first publication, to fair use. In Harper & Row,
Publishers, Inc. v. Nation Enterprises, however, the Supreme Court held
that fair use did not apply “in pari materia™* to unpublished 1naterials.*
The Court found that to permit the use of materials before publication
jeopardized the copyright holder’s proprietary interest in exploiting the
right of first publication. The Court reasoned that if users were permitted to

in magazine of portions of author’s letter to students). The distinction between published and
unpublished is not the only source of debate over the extent of copyright protection for things that
partake of the quality of “work” and also of “personality.” There is some tendency to extend common
law copyright protection to intangible works, such as performances, on the theory that they are
analogous to works of authorship. But see David W. Melville & Harvey S. Perlman, Protection for
Works of Authorship Through the Law of Unfair Competition: Right of Publicity and Common Law
Copyright Reconsidered, 42 St. Louis U. L.J. 363, 366 (1998) (arguing that common law copyright
with its “encrusted concept of publication should no longer be applied” at least for works that are
“unfixed” in tangible form).

41. The 1976 legislation was “intended to restate the [pre-existing] judicial doctrine of fair use,
not to ehange, narrow, or enlarge it in any way.” H.R. Rep. No. 94-1476, at 66 (1976), quoted in
Harper & Row, 471 U.S. at 549. Section 107 provides in full:

Notwithstanding the provisions of sections 106 and 1064, the fair use of a copyright
work, including such use by reproduction in copies or phonorecords or by any other means
specified by that section, for purposes such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship, or research, is not an infringement
of copyright. In determining whether the use made of a work in any particular case is a fair
use the factors to be considered shall include-

(1) the purpose and character of the use, including whether such use is of a commercial
nature or is for nonprofit educational purposes;
(2) the nature of the copyright work;
(3) the amount and substantiality of the portion used in relation to the copyright work as a
whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is
made upon consideration of all the above factors.
17 US.C. § 107 (1994) (emphasis added). Congress added the final sentence in 1992 in reaction to the
Second Circuit’s Salinger and Wright decisions. See infra note 51 and accompanying text.

42. H. BaLL, Law oF CopYRIGHT AND LITERARY PROPERTY 260 (1944), quoted in Harper &
Row, 471 U.S. at 549.

43.  See Campbell, 510 U.S. at 580, 583, 588; Harper & Row, 471 U.S. at 549.

44, The phrase is defined as “upon the same matter or subject.” BLAck’s Law DicTIoNARY (6th
ed. 1991). As used by The Nation, the phrase seems to mean that unpublished material should be
treated under the statute “in the same way” as published material.

45. Harper & Row, 471 U.S. at 552.
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“scoop” a work-in-progress, the author would be deprived of control over
the form in which the material would first be presented to the public, and
both author and publisher might go uncompensated for the effort of
revising and polishing a quality work.*® In dicta that still preface every
opinion on the fair use of unpublished materials, the Court wrote: “[t]he
fact that a work is unpublished is a critical element of its ‘nature.” Our
prior discussion establishes that the scope of fair use is narrower with
respect to unpublished works.”*’

Shortly thereafter, the Second Circuit almost killed fair use of
unpublished materials by relying on this dicta in Salinger v. Random
House, Inc.,”® a wholly distinguishable case involving a biographer’s
attempt to quote or paraphrase letters that J. D. Salinger wished to withhold
from public view. Careless about precedent, the Second Circuit’s
subsequent opinions in the New Era cases applied dicta as though they rep-
resented holdings and created a presumption against fair use for
unpublished materials.” These cases intimidated biographers, historians,
and journalists, and drove publishers to adopt extremely restrictive
guidelines for fair use.*

Congress responded in 1992 by amending section 107 to provide that
“[t]he fact that a work is unpublished shall not itself bar a finding of fair
use if such finding is made upon consideration of all of the above
factors.”! In the intervening years the seminal cases, Harper & Row and

46. Id. at552-55,

47. Id. at 564 (citations omitted).

48. 811 F.2d 90 (2d Cir. 1987).

49. See New Era Publ’ns Int’l v. Henry Holt & Co. (New Era I), 873 F.2d 576 (2d Cir. 1989),
reh’g denied, (New Era II) 834 F.2d 659 (2d Cir. 1989). In the Henry Holt litigation, the majority and
concurring opinions in the New Era I and the majority and dissenting opinions in New Era II engaged
in a bizarre public debate over whether any use of unpublished materials could be fair despite both
sides’ recognition that the entire debate was dicta because the case had been disinissed on laches. See
New Era I, 873 F.2d at 577; id. at 585 (Oakes, J., concurring); see also New Era IT, 884 F.2d at 660; id.
at 662 (Newman, J., dissenting).

50. See, eg., David A. Kaplan, The End of History?, NEwswgEk, Dec. 15, 1989, at 80
(describing the difficulty posed to investigative journalism by the Salinger restriction on using
unpublished material); Steven Pressman, Fouling Up Fair Use, CoLUM. JOURNALISM REv., Jan.-Feb.
1994, at 44. Cf. Jon O. Newman, Not the End of History: The Second Circuit Struggles with Fair Use,
37 J. CopyriGHT Soc’y 1 (1990) (arguing that the Salinger decision did not ban all use of unpublished
material at lcast where necessary to establish a fact). Judge Newman further articulated his views in
New Era II, 884 F.2d at 663, when he dissented from denial of a petition for rehearing en banc on the
ground that the Second Circuit’s dicta would have an excessively chilling effect on the use of
unpublished materials.

51.  Pub. L. No. 102-492, 106 Stat. 3145 (Oct. 24, 1992). Although Congress amended the statute
in 1992 to provide that section 107 did indeed apply to unpublished materials, Congress did not specify
any new critetia for determining fair use of unpublished material, but simply reiterated the relevanee of
section 107. At most, then, the amendment invited the courts to reconsider broad application of
language from Harper & Row, for example, “[t]he fact that a work is unpublished is a critical element
of its ‘nature,’” and “the scope of fair use is narrower with respect to unpublished works.” 471 U.S. at
564, quoted in Salinger v. Randoin House, Inc., 811 F.2d 90, 97 (2d Cir. 1987).
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Salinger, have been criticized,” and even the Second Circuit has returned
to permitting some fair use of unpublished material.®® Nevertheless, no

The amendment, like the original text, seems to mandate consideration of the four enumerated
factors without specifying the nature or consequences of that consideration. It does not seem to require
any particular type of consideration, such as a counting of favorable factors or weighing of the factors’
relevance; nor does it technically preclude rejection of some or all of the enumerated factors in favor of
other unenumerated factors provided only that the enumerated factors are first considered. The statute
confers upon the court a peculiar form of discretion. At first blush, it resembles a “weak form of
discretion,” as defined by Dworkin. RoNaLD DwoRKIN, TAKING RicHTs SERIOoUSLY 31-32 (1977). In
Dworkin’s example, a sergeant ordered to select his “five most experienced men” has “weak”
discretion, that is, he is authorized to exercise some independent judgment to implement an order that
sets a standard (however vague). Dworkin contrasts “strong discretion” as discretion (apparently of an
agent) that is not bound by standards set by an authority (or principal).

The difficulty with defining the degree of discretion afforded the courts by this statute has two
elements. First, since the statute purports only to restate common law and affirm the relevance of some
sort of future common law decision making, it is impossible to be certain whether Congress is the
principal setting the standard for the courts, as would be typical of most legislation, or whether the
courts remain the principals who have established and will continue to establish the standard for fair
use. If the latter, then it is difficult to say what the status of the four factors might be, either as factors
that the courts must consider henceforward, or as descriptive of the type of common law considerations
the courts have used and may continue to follow or revise as they in their discretion see fit. Second, the
statute defines only one normative standard, that the use be “fair.” The requirement to consider the four
factors sets a standard for the decision-making process, but not the decision itself. Under traditional
notions of separation of powers, however, the courts must have discretion to determine their own
processes so the mandate, if that is what it is, is of questionable constitutional validity. If, on the other
hand, the statute is merely suggestive of considerations that may be discarded after a moment’s
consideration, it is essentially meaningless. And yet, by intervening in 1992 with the amendment,
Congress indicated quite clearly that it intended to exercise not only legislative supremacy over the
definition of which uses were fair but, arguably, also over the weight that the courts could attribute to
any one of the factors they must “consider.” So, it is difficult to state what sort of discretion the courts
now have, both over the standard of fair use and the decision-making process for determining whether
that standard is met.

In any event, the courts have exercised their discretion timidly. See, e.g., Wright v. Warner Books,
Inc., 953 F.2d 731, 737 (2d Cir. 1991) (““Where use is made of materials of an unpublished nature, the
second fair use factor has yet to be applied in favor of an infringer, and we do not do so here.” . . . Our
precedents, then, leave little room for discussion of this factor once it has been determined that the
copyrighted work is unpublished.” (quoting New Era I, 873 F.2d at 583)); Lish v. Harper’s Magazine
Found., 807 F. Supp. 1090, 1101 & n.10 (S.D.N.Y. 1992) (relying on the quoted language from Wright
and noting further that, even if the 1992 amendment of section 107 were applicable, “it would not
produce a different result in this case™).

52. See, e.g., Crews, supra note 15; William W. Fisher IIl, Reconstructing the Fair Use Doctrine,
101 Harv. L. Rev. 1661, 1789-95; Wendy J. Gordon, Toward a Jurisprudence of Benefits: The Norms
of Copyright and the Problem of Private Censorship, 57 U. Chi. L. Rev. 1009, 1041 (1990) (reviewing
PAuL GoLDSTEIN, COPYRIGHT: PRINCIPLES, LAW AND PRACTICE (1989)); Leval, supra note 38 at 1117-
22; Pierre N. Leval, Nimmer Lecture: Fair Use Rescued, 44 UCLA L. Rev. 1449 (1997); Litman, supra
note 15, at 897-98; Newman, supra note 50; New Era II, 884 F.2d at 663 (dissenting opinion). Despite
these judges’ and scholars® agreement that privacy, per se, ought not to receive statutory copyright
protection, this Article maintains that the presence of any explicit or implicit privacy interest (however
loosely defined) has shifted, and will continue to affect, the courts’ perception of the equities in a fair
use analysis. This Article urges advocates and the courts to deal frankly with the problem of “privacy”
rather than distort fair use analysis by employing rhetoric designed to camoufiage the impact “privacy”
interests play.

53. E.g., Wright, 953 F.2d at 740. The Fourth Circuit has followed suit. Sundeman v. Scajay
Soc’y, Inc., 142 F.3d 194, 204-05 (4th Cir. 1998).
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Circuit has yet questioned the Supreme Court’s dictum that “the scope of
fair use is narrower with respect to unpublished materials.”>* While the
more recent decisions have avoided the Second Circuit’s misguided
reliance on dicta in Salinger and the New Era cases, they, too, have failed
to articulate coherent principles of decision. Instead, the subsequent cases
dutifully recite that fair use is an “equitable rule of reason” that must be
apphed on a “case-by-case basis.”® They then plod through the four
statutory factors.”® These cases then briefly distinguish Harper & Row,
pointing to the Supreme Court’s evident disapproval of the publisher’s
conduct, as indicated by its use of such terms as “purloined,” “chiseler,”
and “scoop.”™’ Salinger is passingly distinguished on the ground that the
quotes, unlike Hamilton’s quotes from Salinger’s letters, did not “make the
book worth reading.”®® I think it siguificant that these distinctions rest on
the earlier courts’ concerns for facts that are not, at least overtly, pertinent
to the statutory four factors. Ironically, dicta has become holding.

C. A Fagade of Doctrinal Coherence: Campbell v. Acuff-Rose Music, Inc.

Some commentators now believe that doctrinal confusion is a thing of
the past. Judge Leval, who presided over Salinger in the district court, and
who has written influential articles on fair use, expressed confidence that
the Supreme Court’s decision in Campbell v. Acuff-Rose Music, Inc.*® has
provided a coherent principle. He writes that Campbel] has “dispelled all

54. Harper & Row, 471 U.S. at 564. The Second Circuit struggled to interpret this phrase and, in
the author’s opinion, got it wrong. See infra Part IILB.2. Robert Nagel argues that in the United States
we tend to avoid hard wnoral issues and profound political disagreement by consigning such issues to
the courts. RoBerT F. NAGEL, JubicIAL POwER AND AMERICAN CHARACTER 4 (1994) (“I do not argue
that judicial review is a necessary response to a sense of moral inadequacy or that judicial review can
function only as a reaction to cultural anxiety. I merely claim that this is one of the main uses to which
we put the courts in the modem era.””) Nagel also faults the courts for participating in the cultural
avoidance of tough issues by writing opinions laden with technical elite phraseology designed to
obscure the true disagreement about values. Although Nagel does not address copyright issues, his
critique is relevant. A serious, ongoing disagreement about values characterizes the ongoing litigation
of fair use and the outpouring of scholarly and journalistic discussion of copyright and fair use issues,
particularly in the “information age.”

55. E.g., Sundeman, 142 F.3d at 202; Wright, 953 F.2d at 735.

56. E.g.,Sundeman, 142 F.3d at 202-08; Wright, 953 F.2d at 736-40.

57. See, e.g., Wright, 953 F.2d at 737 (stating that the defendant’s “conduct bore no similarity to
the sharp practices condemned in Harper & Row where ‘[t]hie trial court found that The Nation
knowingly exploited a purloined manuscript’™); Wright, 953 F.2d at 743 (Van Graafeiland, J.,
concurring) (“For purposes of stare decisis, it also is unfortunate that the conduct of the defendant [in
Harper & Row] was of sucli a nature as to elicit from the Court such condemnatory words as ‘scooped’,
‘pirated’, ‘exploited’, ‘purloined’, ‘clandestine’, and “chiseler.””); ¢f. Sundeman, 142 F.3d at 203-04
(noting that the defendant liad no “exploitative motive” or intention of “usurping the . . . right of first
publication”).

58.  Wright, 953 F.2d at 738-39. Sundeman barely distinguishes Salinger at all. At most one can
infer the distinction that the defendant’s scholarly agenda justified substantial takings while Hamilton’s
biographical agenda did not. See Sundeman, 142 F.3d at 205-06.

59. 510 U.S.569 (1994).
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those unhelpful slogans from the fair use discussions™; “[Campbell] has
refocuse[d] the fair use doctrine on the central purpose of copyright [to
bring intellectual enrichment to the public].”® Leval praises the opinion for
underscoring the “interdependence of the first and fourth factors™:¢!
The fourth factor looks at the harm which the secondary work may
do to the copyright market of the original by offering itself as a
substitute (for either the original or its derivatives). The first factor
looks primarily at whether the use made of the original seeks to
transforin the taken material into a new purpose or message,
distinct from purposes of the original. It follows logically that the
more the appropriator is using the material for new transformed
purposes, the less likely it is that appropriative use will be a
substitute for the original, and therefore the less intpact it is likely
to have on the protected market opportunities of the original.?

While Justice Souter’s majority opinion in Campbell cited Leval’s
article for the proposition that fair use should depend largely on whether
the use was “transformative,”® it is unclear that this formulation alone will
infuse fair use doctrine with coherence. Although both Justice Souter’s
opinion and Leval’s reasoning make sense in context, neither eliminates
the risk that in a different context the lower courts may seize upon
“transformative” use just as eagerly and just as inappropriately as they
have earlier seized on other supposed principles of fair use doctrine. Just as
the Second Circuit mistook persuasive rhetoric for general principle, post-
Campbell courts may also succumb to facile reliance on “transformative”
use without serious factual analysis. Indeed, the Fourth Circuit appears to
have done just that recently.*

60. Pierre N. Leval, Campbell v. Acuff-Rose: Justice Souter’s Rescue of Fair Use, 13 CARDOZO
ARrTs & ENT. L.J. 19, 22 (1994).

61. Id. Again, the fair use factors, in brief, are: (1) the nature of the use; (2) the nature of the
original copyrighted work; (3) the amount used; and (4) the effect of the use on the market for the
original work. Supra note 9.

62. Leval, supra note 60, at 22-23.

63. Campbell, 510 U.S. at 576 (citing Pierre N. Leval, Toward a Fair Use Standard, 103 Harv.
L. Rev. 1105, 1110 (1990)).

64. Sundeman v. Seajay Soc’y, Inc., 142 F.3d 194 (4th Cir. 1998). The Fourth Circuit seems to
assume that the genre, scholarly criticism, ensnred that the use was transformative. For example, the
appellate court discounts the scholar’s substantial quotation and paraphrase without any examination of
whether the scholar had “transformed” the quotes or otherwise demonstrated a need for specific quotes.
Instead, the court generalizes, stating that “[ijt seems apparent that a scholarly criticism of a book will
require the critic to quote and paraphrase from the work it is analyzing.” Id. at 206. The court does not
examine the meaning of the quotes, but contrasts their quantity favorably with amounts allowed in
cases involving quotes from published materials. It is not obvious why the generalization is valid for
the transposition of fictional material into scholarly criticism while it is not valid for the transposition
of correspondence into biography. In fact, the Fourth Circuit’s summary treatment of this issue has not
heeded the Supreme Court’s more discriminating caution in Campbell that parody, as a genre, could not
be deemed presumptively fair, 510 U.S. at 581. Two recent cases that illustrate the difficulty of
distinguishing “transformative” from infringing parody are discussed at infra note 288.
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Moreover, Leval’s “transformative” standard remains vague and still
fails to recognize or remove the underlying reason for the courts’ tendency
to revert to dicta for resolving tough cases. This is due to the courts’
reluctance to engage in any frank discussion of non-proprietary interests in
literary expression.® I very much doubt that the Second, or any other
Circuit, has been unable to distinguish dicta from holding. Instead, a
tendency to latch on to dicta of inapposite cases and use it as an outcome
indicates a doctrinal problem: the courts are inclined to sacrifice reasoned
explanation for imdirect rhetorical strategies that invoke, but do not
examine, values such as privacy. This disregard for legal method seems
most likely to occur when a harried court feels it lacks an appropriate
principle or other analytic structure to justify an outcome it intuits is
equitable on the facts.®

D. Recommendations for Reform: Injecting Determinacy into Fair Use
Doctrine

A sustained effort is necessary in order to inject some determinacy
into the doctrine of fair use in order to provide sanctuary for those serious
writers and scholars who have the most legitimate reasons for testing the
boundaries of fair use but who lack the resources to defend an infringement
action.

1. Rejecting the Presumption Against Fair Use of Unpublished Materials

In particular, the courts should cleanly reject any remnmant of a
presumption or bias against the fair use of unpublished materials. I agree,

65. In 1990, Professor Lloyd Weinreb criticized Leval’s article for exactly this reason:
My principle [sic] disagreement is that [Leval] would construe the fair use doctrine strictly
according to the utilitarian premises of the copyright scheme as a whole, to the exclusion of
every other consideration. Copyright, he urges, is intended to promote the production and
dissemination of works of creative authorship. 1t has no aspect as property independent of
that purpose. Accordingly, whether a use that would otherwise inftinge copyright is a fair use
or not depends in the first instance on whether that purpose would be served.
Weinreb, supra note 16, at 1140.
66. Weinreb writes:
Much as I sympathize with the spirit behind these efforts to bring order out of chaos, I think
they considerably mistake what fair use is all about. Although much of the confusion and
cross-purpose that has characterized jurisprudence on this subject is unnecessary, I doubt that
the results in concrete cases can be made predictably responsive to a limited set of definite
principles—certainly not large, general principles and not very often even more specific,
terinediate ones. . . . What is fair is as fact-specific and resistant to generalization in this
context as it is in others. Development of the doctrine of fair use ought to proceed, therefore,
not by deduction from principle but by induction from concrete eases....On that basis,
furtherinore, the Supreme Court’s much criticized decisions in the Sony and Harper &
Row. .. cases were probably correct.
Id. at 1138 (footnotes omitted). This Article takes Professor Weinreb’s comnent one step further to
suggest that the effort to reason from principle has failed in part because the courts have not even
articulated the operative principles frankly. Beyond that, I agree that the courts’ doctrinal analysis
would be more determinate if induced from the holdings of concrete cases. See my discussion of
Campbell v. Acuff-Rose Music, Inc. in Part IV.B. for an attempt at just such an induction.
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in part, with Professor Crews’s recent suggestion that plaintiffs should
have the burden of proof to establish that a particular writing was intended
for publication or was intended to be private.®’ But I go further. Professor
Crews’s suggestion does not tell the courts what to do if a plaintiff carries
the burden of establishing an intention of “privacy.” An appellate court will
still need language to openly evaluate the meaning to be accorded that
intent vis-a-vis the public’s interest in reading the new work with the
quoted material. Despite Professor Weinreb’s doubts that the goal can be
achieved, Parts I, IV, and V of this Article attempt to define factors, or
indicia, of fair use specifically tailored to that subset of unpublished
materials, such as letters and diaries, that the original author may never
publish or license. These indicia are drawn from a detailed analysis of both
the holdings and rhetoric of the leading cases on unpublished materials.®®

In a nutshell, I urge the courts to forgo dogged allegiance to section
107’s four factor structure of analysis, at least in hard cases, and engage in
frank recognition that the hard cases present a real and important conflict
among a “new” writer’s intellectual and aesthetic interest in accurately
documenting his analysis of events, character, or even the writings themn-
selves; the reading public’s parallel interest in having access to sufficient
portions of the relevant writings to engage m reasoned assessment and de-
bate about the scholar’s conclusions; and the original author’s, or copyright
holder’s, often profound personal interest in withholding or limiting the
dissemination of his own words. The courts should abandon any pretense
that the calculus here can be purely utilitarian. At the same time, the courts
need to adopt a more sophisticated utilitarian analysis of the public interest
in this issue. Specifically, the near abolition of fair use for unpublished
materials encourages biographers and scholars to substitute assertion for
proof, and unrepresentative snippets or paraphrases for substantial quotes
with context. Ultimately this deprives the reading public, the scholar, and
even the subject of the study the opportunity for reasoned debate. If there is
no data from which to draw diverse inferences, there can only be asser-
tions. More generally, excessive bars to quotation may influence scholars
to prefer dead over living subjects and flattery over analysis.

It is equally important to acknowledge the difficult challenges that
courts encounter when evaluating the very serious affront to personal

67. Crews, supra note 15, at 68-80. I doubt Professor Crews’s proposal for some “burden-
shifting” adequately protects the public interest in access. While his suggestion will no doubt help the
courts cleanly distinguish between cases where the copyright holder alleges injury to a commercial
interest from cases alleging an injury to personal interests, it does not indicate how the courts should
balance the interests in the latter type of case. Indeed, Crews’s proposal leaves open the possibility that
a plaintiff could merely assert a privacy interest, possibly by personal affidavit, to trump a “fair use”
defense. That seems to me to leave plaintiffs in just about the same position they enjoy now, with a
nearly unilateral censorship power to suppress embarrassing facts if the user atteinpts to validate the
facts with the plaintiff’s own written expression.

68.  See infira pp. 443-44, 452-53.



2001] RESCUING FAIR USE FROM RIGHT OF FIRST PUBLICATION 389

identity posed by the dissemination of one’s words. A doctrine of fair use
that tolerates unreasonable intrusions into privacy or dignity may backfire,
motivating writers to destroy private papers that they would otherwise
leave intact had they the assurance that the papers would not be quoted
until seventy years after the writer’s death. On the other hand, a
presumption against fair use of unpublished materials can lead to unjusti-
fied censorship. For example, the present state of the law allows the
famous subject of a potential biography to use copyright to control her
public image and to engage in rent-secking, exfracting licensing fees for
expression that is merely the by-product of a life. By denying permission
or charging high licensing fees, the copyright holder can not only protect
the creator’s privacy but can also modnlate her publicity by granting
permission to copy to flatterers and denying permission to critics.

If the courts were to reject the current presumption against the fair use
of unpublished materials,”® fair use wonld apply “in pari materia” to
published and unpublished works.” As many comentators have noted,
the generic category of “unpublished” obscures important differences in
how copyright may affect the creation of writing and the interests of the
creator.”! Whether a given use impacts pecuniary or personal interests
depends in large part on whether the creator of the original work is about to
publish, hopes to pubhsh, or expects to withhold the work. An unlicensed
use that would likely lower the creator’s and first publisher’s expected
return would presumably lessen the creator’s incentive to complete and
disseminate the work. In such a case, the second fair use factor, the nature
of the origmal copyrighted work, would weigh against a finding of
fairness.”? Thus, as the Supreme Court explained in Harper & Row, the
unlicensed use of a soon-to-be-published manuscript arguably threatens the
creator’s mcentive to publish the work,” diminishes her ability to exploit
first pubhcation rights, and may allow the user to free-ride on the first

69. See supranote 51.

70.  But see Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 552 (1985) (rejecting
defendant’s argument that fair use would apply in pari materia to published and unpublished works).

71. E.g., Crews, supra note 15; Fisher, supra note 52, at 1171-72; Gordon, supra note 52, at
1041; Leval, supra note 38, at 1125-30.

72. See Leval, supra note 38, at 1117 (noting that works, including drafts, made for possible
publication are “at the heart” of the copyright purpose and should get more protection than unpublished
letters, lists, etc.). In most cases, the fourth fair use factor, the effect of the use on the market for the
original work, would also weigh against a finding of faimess.

73. In Harper & Row, the Court emphasized that the right of first publication protects the author
and first publisher’s right to initiate, prepare and “groom[ ] . . . [a work] for public dissemination.” 471
U.S. at 555. “The obvious benefit to author and public alike of assuring authors the leisure to develop
their ideas free from fear of expropriation outweighs any short-term ‘news value’ to be gained from
premature publication.” Id. (citing Paul Goldstein, supra note 36, at 1004-06 (“The absolute protection
the common law accorded to soon-to-be published works ‘[was] justified by [its] brevity and
expedience.”)).
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publisher’s development costs.”® In contrast, letters and other incidental
writings are presumably written and completed without a commercial
motivation, or at least prior to the recognition of a financial interest.”
Thus, an unlicensed use will rarely affect the creator’s incentive to create
such writings.

2. Reaffirming Statutory Copyright to “Works of Authorship”

In addition, the courts and the copyright industry ought to take more
seriously the statutory grant of copyright to original “works of
authorship.”” The courts have slipped into a fallacy. In cases involving
unquestionably copyrighted “works,” courts typically analyze the portion
of a copyrighted work that a user may fairly copy with the result that even
very small bits of original expression, particularly those constituting the
heart of a long work, may be protected.” From this, the courts have
assumed, without analysis, that small bits of unpublished expression
qualify for copyright protection without examining whether they are
embodied in a work of authorship; the courts look only to whether the
expression is original and non-factual.”® The question, for example, of

74. Harper & Row, 471 U.S. at 555, 557; see also William M. Landes & Richard A. Posner, 4n
Economic Analysis of Copyright Law, 18 ]J. LEcaL Stup. 325, 328 (1989).

75. Obviously, some creators, particularly those who are already famous and those with great
expectations of becoming famous may self-consciously write “incidentals” with an eye to future
publication. In such cases, it is simple enough for the creator to manifest that motivation by registering
the writings and by instructing recipients not to disseminate the materials.

76. 17 US.C. § 102(a) (1994); see also HR. Rer. No. 94-1476 (1976), reprinted in 1976
U.S.C.C.AN. 5659 (defining what constitutes an “original work[ ] of authorship”). The House Report
further elaborates:

In using the phrase “original works of authorship,” rather than “all the writings of an author”
now in section 4 of the statute..., the committee’s purpose is to avoid exhausting the
constitutional power of Congress to legislate in this field, and to eliminate the uncertainties
arising from the latter phrase. Since the present statutory language is substantially thc same as
the empowering language of [Article 1, section 8, clause 8 of] the Constitution, a recurring
question has been whether the statutory and the constitutional provisions are coextensive. If
so, the courts would be faced with the alternative of holding copyrightable something that
Congress clearly did not intend to protect, or of holding constitutionally incapable of
copyright something that Congress might one day want to protect. To avoid these equally
undesirable results, the courts have indicated that “all the writings of an author” under the
present statute is narrower in scope than the “writings” of “authors” referred to in the
Constitution.
Id. Section 101 defines “literary works™ as “works . . . expressed in words, numbers, or other verbal or
numerical symbols or indicia, regardless of the nature of the material objects . . . in which they are
embodied.” 17 U.S.C. § 101. “Works” is not a defined term.

77. Harper & Row, 471 U.S. at 564-65.

78. See id.; Salinger v. Random House, Inc., 650 F. Supp. 413, 419-20 (S.D.N.Y. 1986) (Leval,
J.). But see Wright v. Warner Books, Inc., 953 F.2d 731, 741-43 (2d Cir. 1991) (Van Graafeiland, J.,
concurring) (questioning whether sniall excerpts from Richard Wright’s letters and diaries were
copyrighted at all, either beeause the expression was factual, stereotypical, or the amount copied was
“de minimis”). In theory, copyright protection does not extend to facts or ideas. Feist Publ’ns, Inc. v.
Rural Tel. Serv. Co., 499 U.S. 340 (1991). In practice, the distinction is difficult and litigated. For a
summary of scholarship and a helpful analysis of recent Second Circuit cases, see Irene Segal Ayers,
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whether a sentence from a letter, or a group of unrelated sentences from
disparate letters, constitutes a work or works of authorship is not
addressed. Indeed, the unstated assumption seems to be almost
retrospective. Because a collection of a writer’s letters is generally
regarded as a “work,”” the courts seem to assume that each discrete letter,
and each sentence or phrase within, qualify as “works.”*® Combined with
the effects of automatic copyright, this fallacy effectively means that the
courts will assume that just about any sequence of written words, if fixed
and original, is copyrighted without any reference to authorial intent or a
reasonable reader’s perception of what legitimately constitutes a work.
Thus, if I chose to write a shopping list with unusual phrasing, I may claim
itis copyrighted.

3. Reconfiguring the Statutory Factors

To begin their analysis, courts should examine the following factors
before even deciding whether and to what extent the four factors in section
107 are pertinent. These initial factors to be considered are: (1) whether a
reasonable person would conclude that the expression constitutes a “work”
or is part of a “work” of original expression; (2) whether at any time
before the challenged use, the creator had any intention to publish or
exploit the expression; (3) whether at the time of the proposed use the
work is completed or whether it is a work in progress; (4) whether the
creator hopes to withhold the work and, if so, what steps she has taken to

Comment, The “Facts” of Cultural Reality: Redrawing the Line Between Fact and Expression in
Copyright Law, 67 U. CIN. L. Rev. 563 (1999).

79.  One could argue that such a collection is primarily the “work” of the researcher and editor.

80. See infra note 225 and accompanying text.

81. The courts consistently assert that copyrightability does not depend on literary taste or value.
For example, in finding that 2 Live Crew’s rap parody of “Oh, Pretty Woman” was parody and
permitted as fair use, the Supreme Court noted:

[W]e will not take the further step of evaluating its quality. The threshold question when

fair use is raised in defense of parody is whether a parodic character may reasonably be

perceived. Whether, going beyond that, parody is in good taste or bad does not and

should not matter to fair use.
Campbell, 510 U.S. at 582 (footnote omitted). The Court goes on to quote Justice Holmes: “[i]t would
be a dangerous undertaking for persons trained only to the law to constitute themnselves final judges of
the worth of [a work], outside of the narrowest and most obvious limits.” Jd. (quoting Bleistein v.
Donaldson Lithographing Co., 188 U.S. 239, 251 (1903) (finding that circus posters were copyrighted
over an argument that the posters’ quality did not warrant copyright)). See infra note 301 and
accompanying text; see also New Era Publ’ns Int’l v. Henry Holt & Co., 884 F.2d 576, 661 (2d Cir.
1989) (Miner, J., concurring) (“I question whether judges, rather than literary critics, should decide
whether literary material is used to enliven a text or demonstrate truth.”). Litigants might, of course,
proffer such expert opinion. Jury trials might he more effective than hench trials in assessing a work’s
worth to the public. In contrast, however, the Second Circuit did, at least impHcitly, compare the
relative merits of Jan Hamilton’s prose and J.D. Salinger’s. See Salinger v. Random House, Inc., 811
F.2d 90, 99 (2d Cir. 1987) (“To a large extent, [the quotes of Salinger’s letters] make the book worth
reading.”).
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withhold it and for what reason; and (5) whether the author is alive at the
time of the proposed use.®?

These new factors refine “factor two” of the statutory test to
differentiate the various concerns that a creator may have with respect to
her unpublished expression: (a) for work intended for publication, an
interest in preserving all the pecuniary value conferred by an exclusive
right of first publication, including compensation for tine and effort
devoted to editing and revising the work; (b) a personal and pecuniary
interest in withholding the work from view until such time as the author is
willing to be identified as its author; (c) a personal interest in withholding
from view expression that, by its form or content, might convey
information that the creator prefers to suppress.

Factor (a) concerns the potential market impact of a preemptive
release of a work, or a significant part of a work. This factor fits easily
within the statutory scheme: the analysis of the purpose of the use and its
impact on the market for the original is the same for published materials.
Factor (b), however, involves a complicated mix of pecuniary and personal
terests. To the extent that a use preempts a creator’s decision to release
the work, the use may impair the market for the original by releasing an
inferior version; such a use threatens the utilitarian scheine by reducing the
potential rewards to an author who crafts a work with care. Such a use also
threatens the creator’s reputation, or even identity, by disseminating, as
hers, expression that she has yet to complete. Although a utilitarian
analysis does not readily account for why copyright should protect this
interest, one could argue that a copyright scheme that permits users to
preempt the creator on the timing and form of expression ultimately
impairs the incentive to create by threatening creators’ integrity and
autonomy. Thus, although the threat inay be inore personal than pecuniary,
the effect will be the same: deterring creation of expression. I argue below
that protection of this “creative zone” is a legitimate part of the copyright
schemne and that it would be beneficial for courts and scholars to define it
carefully.®

It is important to distingnish this “creative zone” interest from
factor (c) where I believe copyright should play no part. The third interest
is purely personal and judicial efforts to protect it under a statutory scheme
designed to encourage dissemination by conferring proprietary rights will
always generate convoluted rhetoric. The effort to protect what is loosely,
and incorrectly, called privacy, within the copyright construct has had

82. See Crews, supra note 15, at 68-90, for a similar proposal allocating burdens of proof.
Professor Crews does not address the likelihood that there will often be no credible evidence, apart
from the copyright holder’s affidavit, to establish the latter’s intent with respect to publication or
privacy.

83. Seeinfrap. 443.
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undesirable effects on copyright doctrine.® For one, the effort is at its core
an effort to protect fact, not expression, and is thus wholly incompatible
with copyright. The effort to protect facts by relying on copyright to pro-
tect the expression in which they are inevitably conveyed has so watered
down the concept of a “work™ as to lock all expression in a proprietary re-
gime. For another, the attempt, in some cases, to equate copyright in-
fringement with embarrassing revelation has clouded legitimate and fair
scholarly

commentary with an aura of impropriety simply because the subject objects
to being hoisted on his own petard.

It may often be that the use of expression not created for
dissemination is unseemly and both intellectually and culturally
undesirable. Nonetheless, copyright should not be enlisted simply because
plaintiffs have found it easier to fashion a colorable claim under copyright
than under other doctrinal categories, such as tort or contract. Those who
truly wish to keep private expression private have means to do so by
avoiding e-mail, by caring for their papers, and by instructing recipients to
protect or even destroy correspondence. In such a case, a person offended
by use of his letters might look to the recipient who sold the letters to a
public archive before suing the biographer for infringement.

The copyright concern is whether a more liberal fair use doctrine
would provoke more people to destroy their papers, ultimately destroying
key resources for biographers and historians. This seems unlikely. Surely
there are few people of any public renown oblivious to the fact that their
papers may be of interest to biographers and others.¥ Should they really
wish to preserve privacy thiey could simply destroy their papers. I suspect
that most people realize that their papers may be of some use, and perhaps
they are even seduced into allowing access to private thoughts by the
flattery of public interest. One might infer that a writer who knows that his
papers are in an archive but who takes no steps to insist that the archive bar
access is engaging in a sort of tease, tempting the future biographer to look
but threatening reprisal if the biographer’s portrait is not flattering. Thus,
the current fair use doctrine as applied to unpublished materials allows
abuse of the interests copyright is designed to serve. Creators can use copy-
right infringement actions to suppress unfavorable infornation by

84. See Leval, supra note 38, at 1125-30; see also Fisher, supra note 52, at 1171-72.

85.  Their ranks, no doubt, include many judges. Judges are professional writers who, as a class,
may generate more “private™ papers than the typical person and may, therefore, be particularly chary
about the uses to which those papers might be put. An added irony is that judges may be particularly
insensitive to the needs of historians and biographers to quote. Capable of compelling document
production against a party’s will, and blessed with a professional discipline that not only tolerates, but
encourages, heavy quotation from earlier writings that are generally within the public domain, judges
may find it hard to relate to the private writer trying to establish an analysis with quotation froin a
recalcitrant subject.
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injunction, or tliey can use the threat of suit as a way to exfract license fees
for materials they never thought to publish themselves.

II
THE PrivaTeE LAaw OF FAIR USE

One might argue that the effort to articulate better principles of fair
use for tlie courts is not worth tlie effort, even if it were possible?” Now
thiat the 1992 amendment of section 107 has made it clear that fair use does
extend to unpublislied materials, and thie courts have responded with
judgments that permit modest use for legitimate informational goals,® one
might conclude that some imperfection in judicial reasoning is tolerable.
Indeed, one might even argue that a certain latitude or indeterminacy in the
fair use “rules” allows liolders and users to make bargains that are more
likely to achieve “fairness” than generalized rules in highly specific factual
contexts. In addition, to the extent a writer may well be both holder and
user of copyright at various times in his career, this indeterminacy arguably
allows each writer to maximize his returns and minimize his costs by
taking different stands on the scope of fair use depending on his position as
holder or user at any given moment. This soothing model is fiawed in
modern trade publishing because it overlooks tlie role of the publishing
company and standard trade publishing contracts in defining a private law
of fair use and allocating risk of infringement.®

This Part describes current trade publishing contracts for biographical
and historical works and demonstrates that even a conservative reading of
precedent would autliorize more use than industry practice now permits.
Originating, apparently, as a reaction to the Salinger debacle,” standard
trade publishing contracts enforce a simple, but rigid, definition of fair use,
based primnarily on word counts; the standard contract bans use of

86. Shifting some of the burden of proof to the plaintiff could prevent egregious abuses. See
Crews, supra note 15.

87. See Weinreb, supra note 16, at 1160-61 (concluding that fair use doctrine “imparts to the
copyright scheme a bounded normative element,” and that “a standard of faimess calls for the exercise
of great judicial skill. But it is not for that reason to be regretted.”).

88. E.g., Norse v. Henry Holt & Co., 991 F.2d 563 (9th Cir. 1993); Wright v. Warner Books,
Inc., 953 F.2d 731 (2d Cir. 1991); Religious Tech. Ctr v. Lerma, 897 F. Supp. 260 (E.D. Va. 1995).

89. For evidence that trade publishers interpreted the Salinger opinion broadly to ban all use of
unpublished materials, see infra note 90. “Trade” publishers generally publish works of general
interest, as opposed, for example, to academic presses, which traditionally focus on scholarly
monographs.

90. See, e.g., Paul Gray, The Man, but Not His Voice, TIME, June 27, 1988, at 59, available at
1988 WL 2599080 (reviewing ScoTT DoNALDSON, JoHN CHEEVER: A BloGrapHY (1988)). Gray
quotes Gerald Hollingsworth, then Random House’s chief legal counsel, as saying “As a result of the
Salinger case, we paid an enormous amount of attention to the Cheever work. Whether we allowed
Donaldson to use less of John Cheever’s unpublished material than he would have liked is difficult to
answer.” Id. The review goes on to wish that more of Cheever’s own words had been ineluded in the
biography. /d.
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unpublished material. The relative bargaining power of individual writers
and publishers makes negotiation of these clauses unlikely; the allocation
of all risk of liability for infringement to the individual writer ensures that
the trade definitions of fair use will seldom, if ever, be tested. While recent
cases and legal scholarship convey the impression that fair use doctrine is
in flux, as it may well be in other contexts, the private law of trade
publishing has cemented definitions of fair use, imcluding a ban on use of
unpublished material, that is essentially unreviewable. In this field, fair use
has withered to a stalk. While a few scholars in law and the humanities
continue to challenge the historical and philosophical underpinnings of the
tendency to treat copyright as an increasingly broad entitlement,® scholarly
attention has largely turned to newer issues, such as international
regulation of mtellectual property, or the adaptation of intellectual property
to new technologies. Yet, I argue that the quiet demise of fair use, at least
of unpublished materials, in the old print industry, is worth studying as the
copyright “community” considers whether market forces using private
bargains will serve the public interest in access to and use of digital
databases.”

Scholarly and judicial discussions tend to treat fair use in terms of the
interests of the holder, the user, and the public,” and often conflate the
interests of the creator and the holder of the copyright.** The conflation

91. E.g, Perer DraHOs, A PHILOSOPHY OF INTELLECTUAL PROPERTY (1996); Martha
Woodmansee, The Cultural Work of Copyright: Legislating Authorship in Britain, 1837-1842, in Law
N THE DoMAINS oF CULTURE 65 (Austin Sarat & Thomas R. Kearns eds., 1998); L. Ray Patterson,
Folsom v. Marsh and Its Legacy, 5 J. INTELL. Prop. L. 431 (1998); Stewart E. Sterk, Rhetoric and
Reality in Copyright Law, 94 MicH. L. Rev. 1197 (1996); David W. Stowe, Just Do It: How to Beat the
Copyright Racket, Lmngua Franca, Nov.-Dec. 1995, at 32; Martha Woodmansee & Peter Jaszi, The
Law of Texts: Copyright in the Academy, 57 COLLEGE ENGLISH 769 (1995).

92. See, e.g., Jessica Litman, Revising Copyright Law for the Information Age, 75 Or. L. Rev.
19, 20 & n.4 (1996) (criticizing the Clinton Administration’s Information Infrastructure Task Force for
engaging, in a 1995 report, in a “revisionist” history designed to camouflage a recommendation for
expanding copyright holder’s rights by arguing that current law already provides these rights).

93. See, e.g., Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 572 (1994). The Court’s
assessment of the user’s and holder’s relative interests dominate the analysis. The concern for the
public interest is subtler, implicit in the Court’s acknowledgeinent that “[IJike less ostensibly humorous
forms of criticism, [parody] can provide social benefit, by shedding light on an earlier work.” Id. at
579. For a more explicit analysis of the public’s interest, see Harper & Row Publishers, Inc. v. Nation
Enterprises, 471 U.S. 539, 556-58 (1985) (finding that The Nation’s “scoop” of a forthcoming
presidential menoir was not justified by an asserted public interest in news).

94. In Harper & Row, Justice O’Connor’s opinion of the Court provides an interesting instance
of the conflation. Although the opinion acknowledges Harper & Row as the copyright holder, the
Court’s discussion uses Ford’s role as author to bolster protection of Harper & Row’s interests. For
example, the Court justifies particular protection against any copying before publication by reference to
Ford’s interests as author. The Court states that “[p]Jublication of an author’s expression before he has
authorized its dissemination seriously infringes the author’s right to decide when and whether it will be
made public,” 471 U.S. at 551, and points to “[t]he obvious benefit to author and public alike of
assuring authors the leisure to develop their ideas,” id. at 555. Both statements ignore the fact that
Ford’s memoirs were complete by the time of the alleged infringement and that he had authorized
dissemination by transferring the right to publish to Harper & Row. In fact, by the time of the alleged
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depends on the assumption that the transfer of rights from creator to holder
is fairly bargained for and fully remunerated. The assumption of an
equation of economic interests between publisher and author is plainly
wrong; it overlooks the fact that the authors typically are compensated by
an advance against a royalty account. In general, an author will not begin
to receive royalties until the book is said to “earn out.” Basically that
occurs when the publisher has recouped the cost of acquiring and printing
the book. Whether a book “earns out” and begins to generate royalties is,
of course, uncertain and depends on many variables, including the
publisher’s marketing and distribution efforts. The author’s total
remuneration is contingent upon future sales minus costs, including
liability. Even the assumption of equal bargaining is questionable in an era
of increasing concentration in the industries that publish, distribute, and
market copyrighted expression. It is doubtful that any but a few best-selling
authors have the leverage to negotiate changes to standard contract terms.*

infringement, Ford had at best an indirect interest in his publisher’s confidentiality or creative control.
Having received an advance, he had only a finaneial interest in whether The Nation’s “scoop” would
adversely affect sales of the hardcover memoir sufficiently to reduce his future royalties. (Fisher points
to some ambiguity in the trial record as to whether Ford’s memoir was still subject to revision. There
was no evidence supporting the assertion and no finding of fact on the issue. Fisher, supra note 52, at
1789-90. That revisions were still possible a few weeks before distribution strikes me as a canard, as
does the plaintiff’s effort to invoke concern for the creative process even though it was, in fact,
completed.).
Landes and Posner acknowledge the costs of such a conflation:
To simplify [their economic analysis of copyright law] we ignore any distinction between
costs incurred by authors and by publishers, and therefore use the term “author” (or “creator’”)
to mean both author and publisher. In doing this we elide a number of interesting questions
involving the relation between author and publisher. For example, do such principles as droit
moral, entitling authors to reclaim copyright from assiguees after a fixed period of years . . .
increase or reduce the incentive to create new works? The answer suggested by economic
analysis is that, contrary to intuition, such principles reduce the incentive to create by
preventing the author . . . from shifting risk to the publisher. . . . A publisher (say) who must
share any future speculative gains with the author will pay the author less for the work, so the
risky component of the author’s expected remuneration will increase relative to the certain
component. If the author is risk averse, he will be worse off as a result. However, we do not
explore such matters in this article.
Landes & Posner, supra note 74, at 327. With respect to the risk of liability for infringement, economic
analysis coalesces with intuition. Under the publishing contract the author bears almost all of the risk of
liability, including the risks that the publisher will refuse to publish his work and insist on a return of
the advance should the author insist on a broader interpretation of fair use than the publisher’s. In
theory, the publisher might be willing to pay the author more in certain remuneration because the
publisher does not bear the risk of liability for infringement; this would be true if the contract merely
allocated risk; in fact, however, the provisions essentially eliminate the risk, not just of a finding of
infringement but even of the possibility that a holder might challenge the use, by constricting fair use to
a narrower scope than any court has to date. The confiation of ereator and publisher interests, by the
publisher, has a long history. Cf. Woodmansee, supra note 91, at 67 (arguing that the stationers in 17th
century London promoted their own interest in deterring competitive copiers outside London by
couching their arguments for the “copyright” afforded by the Statute of Anne in the guise of the
writer’s entitlement to reward for his labors).
95. See Stephen Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books,
Photocopies, and Computer Programs, 84 Harv. L. Rev. 281 (1970). The author notes the probable
effect of concentration in the publishing industry:
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This Article depends in part on the premise that most writers lack the
leverage (and often the desire) to negotiate changes to the standard terms
governing permissions and fair use in publishing contracts.’® Standard
terms generally confine fair use to a significantly narrower scope,
particularly in the use of unpublished material, than even a conservative
analysis of current case law would require. The tendency to conflate author
and holder camouflages the fact that they may have very divergent interests
in the scope of fair use. To the serious biographer, historian, or other
writer, the scope of fair use can have an important impact on the quality of
a writer’s work and how much it costs him to create it. To date no one has
examined whether this “private law” of fair use, largely dictated by
publishers, serves the public interest by providing the right balance of
incentives to “old” and “new” authors. The following analysis focuses on
the economic effects of contractual risk allocation but also touches upon
the question of whether the private law embodies presumptions about the
intellectual, aesthetic interests or “authors’ rights” of the “old” creators and
the “new” creator-user of copyrighted expression. The latter’s personal
interests, if any, are largely ignored in fair use analyses of the “authors’
rights” of the creator of the “used” expression.”’

A. Risk Allocation: Burden on the Writers

Standard trade publishing contracts and in-house “fair use” guidelines
are mucli more restrictive of fair use than even the most restrictive judicial
interpretations.”® Equally important, the standard trade contract” has

Although a copyright restricts competition only between copies of the same title and does not
legally interfere with competition between titles, the power to accumulate these exclusive
licenses to publish may nonetheless, at least in theory, inhibit such competition. This power
may, for example, allow a few publishers to build “stables™ of popular writers. The presence
of such a “stable” may strongly attract other writers with valuable manuscripts and make it
more difficult for a newcomer to obtain the promising manuscripts necessary to become
established in the publishing industry. If, as a result, new entry becomes difficult, well-
established publisbers may find that they have obtained the power to raise their prices and to
resist authors’ demands for higher royalties. Any sucbh power can curtail book circulation (by
raising prices) and may even limit the number of titles produced (by restricting royalties).
Id. at 318-19 (footnote omitted). Breyer’s concerns about industry concentration have come true in the
book-publishing industry. See Doreen Carvajal, Book Publishers Seek Global Reach and Grand Scale,
N.Y. TruEs, Oct. 19, 1998, at C1; Daniel Johnson, Springtime for Bertelsmann, NEw YORKER, Apr. 27-
May 4, 1998, at 104. It remains to be seen whether “self-publishing” efforts, made possible by the
Internet, will provide viable avenues for writers to reach readers without publishers.

96. Breyer, supra note 95, at 320. See also infra note 111.

97. But see Gordon, supra note 52, at 1032-40 (discussing Harold Bloom’s theory that new
writers may need to engage in “creative misprision™ of older author’s work and noting that such
“hostile use” is precisely the use in need of the fair use doctrine because the older author is most
unlikely to grant permission).

98. See, e.g., Random House, Inc., Text Permissions (undated) (unpublished in-house guidelines,
on file with author). The mimeograph provided to authors provides in part:

What requires permission?



398 CALIFORNIA LAW REVIEW [Vol. 88:369

several provisions that substantially inhibit any writer from testing the
limits of fair use by imposing essentially all of the risk for an infringement
upon the writer.!® Specifically, the contracts provide that the writer must
warrant that the “Literary Work does not infringe any statutory or common

I Any direct quote previously published after 1920 [sic] that is over 250 words. Written
permission must be obtained from either the publisher or the source which currently controls
the rights.

J A personal letter. Permission must be obtained from the person who wrofe the letter, no
matter who may currently own the actual, tangible letter. If the person is deceased,
permission should be pursued through the source which controls the writer’s estate. No
matter how innocuous the contents of a personal letter may seem, pursue the permission.

P  Extensive paraphrasing from another work. (Contact us if you are unsure.)
V  Small quotations from another work (nnder 250 words) should be weighted against the
percentage of the work they represent. In other words, a 50 word quote represents a more
substantial chunk of a 30 page work than of a 1,200 page work. If any doubt as to whether a
small quotation should have a release, contact us.
Id. Other publishing houses have similarly restrictive views of fair use of unpublished materials. As an
cditor for Simon & Schuster responded to a query regarding Simon & Schuster’s fair use rules on
quotation of unpublished materials:
No written guidelines, unfortunately.
There is only a rough rule of thumb, and anytime you have any doubt, you should assume
you need permission. The ONLY thing that has ever blocked publication of a book is a
copyright violation (the Salinger bio).
There is fair use for purposes such as yours (a literary biography). How much you can use
depends on the length of the publication from which you’re quoting. If it’s a full length book,
500 words is almost always OK, possibly more if it’s a long book. If it’s a magazine article, a
paragraph is probably OK, assuming normal length. If it’s a letter, it might be a sentence,
maybe more, maybe less, depending on length. A poem, anywhere from nothing to several
lines, depending on length.
As mentioned, there is NO fair use of unpublished materials. (That's what blocked the
Salinger bio; unpublished letters were quoted.)
All of this is cumulative throughout the book. If you quote from an essay in three different
chapters, you have to total all the quotations.
If you are less than certain about any quotatious, let me know what they are, with page
references and as much detail as possible, when you turn in the manuscript and I will have the
lawyer rcad and reply.
E-mail from Robert Bender, Editor, Simon & Schuster, to David Laskin, author (Nov. 13, 1998,
14:47:43 EST) [hereinafter Bender E-mail] (on file with author) (emphasis added).

99.  The terms of other trade and university press publishing contracts are substantially similar in
effect. They iinpose upon the author the duty to warrant that the work under contract is original and
does not infringe any copyright or privacy interest of any person. The publisher also has the right to
defend against an infringement action. The author must pay for his own attorney and, subject to various
insurance deductible amounts, the author is liable for at least half of all of the costs associated with an
infringement action. See, e.g., Ballantine Books et al., Agreement (Nov. 21, 1989) (unpublished sample
book contract, on file with author); Sasquatch Books et al., Agreement (May 6, 1999) (unpublished
sample book contract, on file with author); Doubleday et al., Agreement (July 17, 1992) (unpublished
sample book contract, on file with author); Letter from University of Washington Press, (undated)
(unpublished standard book contract, on file with author).

100. For example, a Simon & Schuster, Inc. sample contract provides a number of restrictive
terms on the writer. Simon & Schuster, Inc. & David Laskin, Publishing Agreement (Mar. 16, 1995)
[hereinafter Simon & Schuster contract] (unpublished contract, on file with author). Portions of this
contract are reproduced in the Appendix