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INTRODUCTION

2]

“For the love of money is a root of all kinds of evil.

Financial gain is the obvious motive for many crimes. Ironically, this
motive also explains the problematic behavior of law enforcement agencies
involved in civil asset forfeiture. Civil asset forfeiture is a process by
which the government seizes property suspected of having a connection to
illegal drugs or other criminal activities and then remits the proceeds to the
law enforcement agencies that participated in the seizure.? This distribution
scheme gives law enforcement agents, including police and prosecutors, a
direct financial stake in civil asset forfeiture proceeds and creates a power-
ful incentive for law enforcement agencies to initiate and participate in for-
feiture actions.?

Giving law enforcement agencies a financial imterest in civil asset for-
feiture is problematic because it may shift law enforcement objectives to
maximizing forfeiture proceeds rather than deterring crime.* For example,
some police departments prefer arresting drug buyers rather than drug
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dealers because buyers carry seizable cash while dealers carry drugs that
can only be destroyed.® The result is that while a department may increase
its forfeiture moneys, there is little reduction in the supply of drugs circu-
lating within the community.® Additionally, civil asset forfeiture averts the
political accountability of law enforcement agencies by allowing them to
finance themselves independently of funding from state or local legisla-
tures.” Lastly, law enforcement agencies’ financial stake in civil asset for-
feiture is problematic because it encourages overzealousness in the pursuit
of forfeiture at the expense of the property owners.®

Law enforcement overzealousness is especially problematic given
claimants’ limited procedural rights in civil asset forfeiture proceedings.” A
civil asset forfeiture proceeding is characterized as a government action
against the property rather than the property owner.!° In fact, the govern-
ment can seize property without prosecuting or even charging the property
owner with a crime.!! Not officially a party in the action, the property
owner does not, for example, have the right to an attorney or enjoy the pre-
sumption of innocence, but may bear the burden of proving that the seized
property is not connected to criminal activities.'”? High profile incidents, in
which police had shot and killed individuals in their homes in the course of
forfeiture activities, and later failed to connect the property to criminal ac-
tivities, demonstrate civil forfeiture’s susceptibility to abuse by money-
minded officials."

Movements to reform civil asset forfeiture have focused on increasing
the procedural burdens of law enforcement agencies by granting property
owners rights and protections in forfeiture proceedings. Such protections
include the right to a jury trial, a requirement that the property owner be
convicted of a crime, the right to sue law enforcement agencies for dam-
ages and attorneys’ fees for successful claimants, and protections for
“innocent owners” who did not have knowledge that their property was
used or involved in illegal activities."* This Comment argues, however, that
as long as the underlying financial reward exists for law enforcement
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REv. 81, 81-83 (2000).
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agencies that participate in forfeiture, these agencies will not change their
practices but instead will find ways to circumvent procedural safeguards.

California’s experience with civil asset forfeiture reform, the focus of
this Comment, suggests that procedural protections are not enough to
change law enforcement agencies’ behavior. Reform efforts in California
have established siguificant procedural rights for property owners in civil
asset forfeiture proceedings, but have not reduced law enforcement agen-
cies’ financial stake in forfeiture proceeds.'”® As a result, the financial in-
centives for law enforcement agents to find and exploit loopholes in the
forfeiture laws to avoid these procedural hurdles still remain.

This Comment reviews civil asset forfeiture generally and then fo-
cuses on California’s civil asset forfeiture reform efforts and results. It ar-
gues that despite the need for procedural protections for property owners,
only the elimination or drastic reduction of law enforcemnent agencies’ fi-
nancial stake in forfeiture will successfully curb misuse of the forfeiture
process by financially motivated law enforcement agencies. Part I de-
scribes the origin and evolution of civil asset forfeiture in the United States
and discusses how civil asset forfeiture has survived several challenges in
the Supreme Court. Part IT details the financial incentives civil asset forfei-
ture creates for law enforcement agencies and the resulting abuses of the
forfeiture process. Part ITI discusses the political context and process that
led to the current California civil asset forfeiture laws and highlights les-
sons that instruct the reform proposal discussed in Part V. Part IV de-
scribes ways in which law enforcement agencies circumvent the procedural
protections afforded by the California law, at times with the blessings of
the state courts.!® Finally, Part V outlines several reform proposals, includ-
ing the California legislature’s recent efforts to close some of the loopholes
described in Part IV. These proposals take aim at the underlying economic
incentives that drive civil asset forfeiture. Part V also offers a proposal that
targets these incentives and is tailored to the current political and economic
climate in California.

15, See CaL. HEALTH & SAFETY CoDE § 11488.4(i)(3) (West 2001) (requiring an underlying
criminal conviction to support a judgment of forfeiture); § 11488.4(i)(1) (entitling property claimants to
a jury finding of forfeitability beyond a reasonable doubt); § 11488.6(a) (preventing forfeiture of
property of third-party owners who did not know that their property was used for an illegal purpose);
§ 11489 (reimbursing related costs and directing 65% of remaining forfeiture proceeds to participating
law enforcement agencies).

16. See, e.g., Horton v. City of Oakland, 98 Cal. Rptr. 2d 371, 378 (Cal. Ct. App. 2000)
(upholding local forfeiture ordinance that provides fewer procedural protections).
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. I
THE DEVELOPMENT, USE, AND CONSTITUTIONALITY OF CIVIL ASSET
FORFEITURE

A.  The Development of Civil Asset Forfeiture in the United States

Civil asset forfeiture has ancient roots; according to the Supreme
Court, it can be traced to a biblical mandate to punish a guilty object for
causing harm.!” Its common law origins can be traced to England. For ex-
ample, English common law required animals or other objects that caused
the death of a person to be forfeited to the Crown or to charity to atone for
the death.!® In these cases, forfeiture actions proceeded against the animal
or object as the wrongdoer, and the owners’ lack of culpability would not
prevent the forfeiture.!”” English law also employed actions, known as in
rem proceedings, against vessels to enforce admiralty laws when ship-
owners were overseas and beyond the jurisdiction of the English courts.?

America inherited this tradition. The earliest use of civil asset forfei-
ture in the United States was limited to forfeiture of maritime vessels en-
gaged in piracy, smuggling, or the slave trade.?’ During the Prohibition
Era, the use of civil asset forfeiture expanded to allow the government to
confiscate vehicles and equipment used to transport and manufacture alco-
hol.2 The government seized cars used to transport alcohol without the
knowledge or consent of the owners, with the hope that the possibility of
forfeiture would cause property owners to be more careful when allowing
others to use their property.?

Civil asset forfeiture’s role in American law enforcement continued to
increase in the 1970s, when it became an integral part of the War on Drugs
arsenal. The War on Drugs campaign consumes tens of billions of federal,
state, and local dollars resulting in millions of arrests and record numbers
of prosecutions and asset seizures.** Congress considered drugs to be a sig-
nificant source of crime, and believed that comprehensive and far-reaching

17.  The Court traced forfeiture to biblical origins in the mandate that “[i]f an ox gore a man or a
woman, and they die, he shall be stoned and his flesh shall not be eaten.” Calero-Toledo v. Pearson
Yacht Leasing Co., 416 U.S. 663, 681 n.17 (1974) (quoting Exodus 21:28). See also David Benjamin
Ross, Comment, Civil Forfeiture: A Fiction That Offends Due Process, 13 REGENT U. L. Rev. 259,
261 (2000-2001).

18. Marc. S. Roy, United States Federal Forfeiture Law: Current Status and Implications of
Expansion, 69 Miss. L.J. 373, 374-75 (1999).

19. Seeid.

20. Ross, supranote 17.

21. Stefan D. Cassella, The Uniform Innocent Owner Defense to a Civil Asset Forfeiture: The
Civil Asset Forfeiture Reform Act of 2000 Creates a Uniform Innocent Owner Defense to Most Civil
Forfeiture Cases Filed by the Federal Government, 89 Ky. L.J. 653, 656 (2000-2001).

22. Id at656-57.

23. I

24, Blumenson & Nilsen, supra note 2, at 36-37.
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efforts were necessary to combat drug use.” In 1970, Congress passed the
Comprehensive Drug Abuse Prevention and Control Act,?® which author-
ized drug-related civil asset forfeiture. The purpose of the forfeiture provi-
sion was to strike at the economic roots of the drug trade by divesting drug
lords of the capital used to fund and operate the drug trade, rather than by
going after individual sellers who easily could be replaced.”’

The popularity of civil asset forfeiture as a tool in the War on Drugs
operations increased as the range of forfeitable property expanded over the
years.”® The 1970 Act allowed for the seizure of drugs and manufacturing,
storage, and transportation equipment used in drug activities.”” Today,
property subject to forfeiture includes real property and any other property
“traceable” to drug transactions, including cash, securities, or records.*
Also, in the Anti-Drug Abuse Act of 1986,*! Congress authorized seizure
of property equal in value to forfeitable property that is no longer available
or accessible.

In 1984, Congress further expanded the scope of the civil asset forfei-
ture authority and its use by federal and state law enforcement agencies. It
amended the forfeiture law to allow federal law enforcement agencies to
keep forfeiture proceeds rather than deposit them in the Treasury’s General
Fund and to share these proceeds with state and local law enforcement.>?
Thus, in addition to federal funding of state law enforcement activities in
the war on drugs,® civil asset forfeiture proceeds have grown in impor-
tance as an additional mechammism by which law enforcement agencies fi-
nance their War on Drugs operations.>

B. The Modern Civil Asset Forfeiture Process

The government’s expansive authority under civil asset forfeiture
laws is supplemented by other practical benefits. Modern civil forfeiture
proceedings are instituted against the property as an in rem action, based
on the notion that the property, not the owner, is the guilty party.3® This

25. Douglas Kim, Comment, Asset Forfeiture: Giving Up Your Constitutional Rights, 19
CAMPBELL L. REV. 527, 561-62 (1997).

26. Pub. L. No. 91-513, 84 Stat. 1242 (1970) (the relevant portion affecting civil forfeiture is
codified as 21 U.S.C. § 881).

27. See Blumenson & Nilsen, supra note 2, at 44.

28. Hadaway, supra note 8, at 92-93.

29, 21US.C. §881(a) (2001).

30. Id

31. 21 U.S.C. § 853(p) (2001).

32. 28U.S.C. § 524 (2001).

33. See Blumenson & Nilsen, supra note 2, at 42-44.

34. Seeid at40-41,

35. Id. at 47 n48. Civil forfeiture should be distinguished from criminal forfeiture, in which the
property owner’s criminal conviction results in the forfeiture of property as part of the penalty for the
unlawful act. See Robert Michael Dykes, Comment, Cache and Prizes: Drug Asset Forfeiture in
California, 20 W. S1. U. L. REV. 633 (1993).
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makes civil asset forfeiture particularly useful when the government cannot
locate, assert jurisdiction over, or for other reasons build a case against the
property owners, because it allows the government to proceed against the
property itself in the owner’s absence.

Typically, government officials can seize property without notice or
hearing, based on an ex parte showing of probable cause to believe that the
property is connected to a crime.’” The connection can range from a suspi-
cion that the property is contraband or the instrumentality of a crime, to a
belief that the property facilitated a crime or is representative of proceeds
of criminal activity.?® Because the focus is on the property and its sus-
pected criminal ties, the government need not bring charges against the
owner or anyone else.*

After the government seizes the property, it is up to the owner to de-
cide whether to contest the forfeiture at a hearing at which many constitu-
tional rights available to criminal defendants do not apply, or to count the
property as lost.*” An owner who decides to contest the forfeiture has the
burden of showing that, contrary to the government’s suspicions, the prop-
erty is not actually connected to criminal activities.*! In other words, once
the government seizes an asset the asset cannot be recovered unless the
owner, through the use of her limited procedural rights, successfully proves
a negative and demonstrates the innocence of her property.

Civil asset forfeiture offers prosecutors and police broad authority and
financial reward with minimal procedural burdens. Civil asset forfeiture’s
popularity with law enforcement agencies has not, however, quelled its
opponents, including both civil libertarians and property owners. Objec-
tions to the procedural and constitutional inadequacies of civil forfeiture
proceedings are discussed in the next section. As important as it may be to
remedy these inadequacies, however, this Comment argues that the distor-
tion of law enforcement objectives and abuse by law enforcement agencies
will diminish only with a significant reduction of law enforcement agen-
cies’ financial stake in civil asset forfeiture.

36. Ross, supra note 20, at 261.

37.  CATO Congressional Testimony: The Civil Forfeiture Reform Act 1997, Statement Before
the House Comm. on the Judiciary (June 11, 1997, Statement of Roger Pilon), ar
http://www.cato.org/testimony/ct-rp061197.html.

38. Id

39. M

40. Id. See, e.g., Murray v. Carrier, 477 U.S. 478 (1986) (holding that property owners are not
entitled to free counsel); United States v. U.S. Coin & Currency, 401 U.S. 715 (1971) (holding that the
right against self-incrimination has limited application in forfeiture cases); United States v. Zucker, 161
U.S. 475 (1896) (holding that the right to confront adverse witnesses does not apply in forfeiture
proceedings).

41. Id. See also Krzystek, supra note 2, at 674-76 (discussing the standard of proof and the
shifting burden in civil asset forfeitures).
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C. Procedural and Constitutional Challenges to Civil Asset Forfeiture

Civil asset forfeiture implicates a variety of constitutional rights. The
Supreme Court, however, has rebuffed most constitutional challenges by
finding that the particular constitutional right either does not apply in a
civil proceeding, or that it cannot be asserted by the property owner, who is
not officially a party to the proceeding.

One objection to civil asset forfeiture is that it arguably violates the
Double Jeopardy Clause of the Fifth Amendment when employed in con-
junction with a criminal trial.”? If a defendant is convicted and sentenced at
the conclusion of a criminal proceeding, a procedure resulting in seizure of
his property based on the same underlying crime seems to subject him to a
second penalty for the same act.** However, in United States v. Ursery, the
Supreme Court rejected this argument on two grounds.* First, the Court
held that forfeiture proceedings are civil in nature and are not meant to be a
punishment for a criminal offense.* Thus, “forfeiture is not barred by the
Double Jeopardy Clause of the Fifth Amendment because it involves
neither two criminal trials nor two criminal punishments.”* Second, the
Court relied on the legal fiction that in rem forfeiture is a remedial action
against the property, rather than a punitive sanction against the property
owner.”” The Court held fast to its “traditional understanding that civil
forfeiture does not constitute punishment for the purpose of the Double
Jeopardy Clause.”®

Another constitutional challenge brought against civil asset forfeiture
is that it fails to provide legal representation for defendants, as guaranteed
by the Sixth Amendment. The Sixth Amendment provides in part, “[I]n all
criminal prosecutions, the accused shall enjoy the right . . . to have the
Assistance of Counsel for his defence.”® Courts have uniformly relied on
civil asset forfeiture’s technical status as a civil proceeding to reject Sixth
Amendment challenges, despite the involvement of law enforcement agen-
cies and other similarities to criminal proceedings.’® Claimants whose as-
sets have been seized have a right to rebut the presumption of forfeitability
at a hearing, but are generally not permitted to use those assets to retain a

42. The Double Jeopardy Clause provides, “[NJor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb.” U.S. ConsT. amend. V.

43. See United States v. Ursery, 518 U.S. 267, 270-72 (1996) (describing the Sixth and Ninth
Circuits’ holdings that the Double Jeopardy Clause “prohibits the Government from both punishing a
defendant for a criminal offense and forfeiting his property for that same offense in a separate civil
proceeding,” and the facts of the cases that led to those holdings).

44. Id at274,280.

45. Id at275.

46. Id. at 276 (quoting One Lot Emerald Cut Stones v. United States, 409 U.S. 232 (1972)).

47. Id at278-79.

48. Id at287.

49. U.S, Consrt. amend. VL.

50. Kim, supra note 25, at 573.
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lawyer.’! Even when they cannot afford representation, they are not guar-
anteed a court-appointed attorney.* This is a significant setback for prop-
erty owners, because the value of seized assets can be significantly lower
than the cost of contesting the forfeiture at a hearing.> Some defense attor-
neys estimate that such a contest would cost at least $10,000 and will not
accept a case unless the forfeiture value is large.* The expense may dis-
courage contests. For example, it would not be economical to spend
$10,000 in attorney’s fees to contest the forfeiture of a $5,000 car. Yet
again, the “civil” nature of forfeiture proceedings renders a constitutional
protection ineffectual >

The Due Process Clauses of the Fifth and Fourteenth Amendments®®
provide another basis for challenging forfeiture laws. Due process requires
the opportunity for a timely and meaningful hearing before the deprivation
of property.”” Civil asset forfeiture falls short of this requirement when the
seizure of property precedes a contest hearing.®® However, in Bennis v.
Michigan the Court rejected due process challenges to civil asset forfei-
ture.® Tina Bennis jointly owned a car with her husband, who was caught
having sex with a prostitute in the car.*®® Pursuant to state law, the State of
Michigan sued to have the car declared a public nuisance and forfeited.®'
Mrs. Bennis claimed that the seizure denied her due process rights because
she was not permitted to defend against the seizure by showing that she
was not aware of and did not consent to her husband’s use of the car.®? The
Court upheld the forfeiture because the case turned on the car’s connection
to a criminal act; according to the Court, Mrs. Bennis’s innocence was en-
tirely irrelevant to the constitutionality of the forfeiture.®® As in Ursery, the

51. Id at572.

52. See, e.g., Murray v. Carrier, 477 U.S. 478 (1986) (holding that property owners are not
entitled to free counsel simply because the government lays claim to their property); United States v.
Doe, 743 F.2d 1033, 1038 (4th Cir. 1984) (holding that a defendant’s right to appointed counsel is
triggered by “only offenses where a sentence of imprisonment is imposed”).

53.  Krzystek, supra note 2, at 672.

54, Karen Dillon, Across U.S., Police Dodge State Seizure Laws, KaNsas CITY STAR, May 19,
2000, at 1.

55,  See, e.g., United States v. One 1982 Chevrolet Crew-Cab Truck, 810 F.2d 178, 183 (8th Cir.
1987) (holding that the “full panoply of constitutional protections afforded criminal defendants is not
available in the context of such forfeiture proceedings”).

56. The Fifth Amendment provides in part, “[NJor shall any person ... be deprived of life, liberty,
or property, without due process of law.” U.S. ConsT. amend. V. The Fourteenth Amendment Due
Process Clause provides, “[NJor shall any state deprive any person of life, liberty, or property, without
due process of law.” U.S. CoNsT. amend. XIV.

57. See Matthews v. Eldridge, 424 U.S. 319, 333 (1976).

58.  See Pilon, supra note 37.

59. 516 U.S. 442 (1996).

60. Id. at443.
61. Id
62. Id. at446.

63. Id. at447.
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legal fiction that civil asset forfeiture is an action against property obscured
the practical effect and severe penalty imposed on the property owner.
Bennis also addressed another constitutional objection to civil asset
forfeiture. Bennis argued that because the police took permanent posses-
sion of her vehicle, the forfeiture constituted a taking of her private prop-
erty for public use without just compensation in violation of the Fifth
Amendment’s Takings Clause.* The Court dismissed Bennis’s Takings
claim, stating:
[IIf the forfeiture proceeding here in question did not violate
the Fourteenth Amendment, the property in the automobile was
transferred by virtue of that proceeding from petitioner to the State.
The government may not be required to compensate an owner for
property which it has already acquired under the exercise of
governmental authority other than the power of eminent domain.®®
In other words, since the forfeiture, which did not violate Mrs. Bennis’s
Fourteenth Amendment rights, served as a legitimate basis for Michigan to
take possession of Mrs. Bennis’s car, Michigan could do so without invok-
ing its eminent domain authority and was not required to compensate her.
Claims of Eighth Amendment® violation have also been raised
against civil asset forfeiture, especially when seizure is triggered by a mi-
nor drug infraction such as possession.®” The Court has held that civil asset
forfeiture proceedings are subject to the Eighth Amendment’s prohibition
against excessive fines.®® However, the Court rejected a specific require-
ment of proportionality between the value of the asset to be forfeited and
the gravity of the defendant’s offense, and left it for the lower courts
to decide whether specific forfeiture actions were excessive on a case-by-
case basis.® In 1998, citing the need for courts to defer to legislative
penal decisions, the Court established a test that requires “gross

64. Id. at 452. The Fifth Amendment provides in part, “[N]Jor shall private property be taken for
public use, without just compensation.” U.S. CoNsT. amend. V.

65. Bennis, 516 U.S. at 452-53.

66. The Eighth Amendment provides, “Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.” U.S. ConsT. amend. VIII.

67. See, e.g., Austin v. United States, 509 U.S. 602 (1993). In Austin, the United States initiated
forfeiture proceedings against the defendant’s mobile home and body shop after the defendant pleaded
guilty to selling two grams of cocaine to an undercover police officer and was sentenced to seven years
in prison. Id. at 604-05. See also United States v. One 1986 Mercedes Benz, 846 F.2d. 2, 4-5 (2d Cir.
1988) (holding that less than one ounce of marijuana is sufficient for the forfeiture of a car); Rebecca
A, Brommel, Note, A Constitutional and Statutory Assessment of Civil Forfeiture of an Intoxicated
Driver’s Vehicle: Should Iowa Follow the “Get-Tough” Approach?, 49 DRAKE L. Rev. 641, 663
(2001) (describing New York City policy of seizing vehicles after the registered owner has been
arrested for drunk driving, even in cases of a flrst offense).

68. SeeAustin, 509 U.S. at 610,

69. Id at622-23.
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disproportionality” for a finding that a forfeiture is unconstitutionally ex-
cessive.”

Even in the few cases where the Supreme Court has found that a con-
stitutional protection should apply in civil asset forfeiture proceedings,”!
the protection often proves illusory in subsequent lower court decisions.
For example, the Court has recognized that a claimant’s due process rights
include the right to notice of a seizure and an opportunity for a hearing
unless “extraordinary situations” justify postponement of notice.”
Mathews v. Eldridge sets out three factors to determine whether circum-
stances are extraordinary: (1) the nature of the private interest at
stake, (2) the risk of error associated with the procedure used, and (3)
the government’s interest, including the administrative burden of a more
elaborate procedure.” Application of these factors has resulted in excep-
tions in almost all cases involving personal property.” Presumably, the
reasoning is that a mobile object can easily move out of the court’s juris-
diction and would do so unless seized immediately, without delays that
may result from notice and hearing.”

Similarly, the Court has held that in a civil forfeiture proceeding
based on the owner’s criminal offense, the owner-defendant can exercise
her Fifth Amendment right against self-incrimination.’ In practice, how-
ever, the defendant may have to choose between exercising her right to
remain silent and vigorously contesting forfeiture of her property, because
the government can use her statements at a forfeiture hearing for purposes
of criminal prosecution.” In United States v. Certain Real Property 566
Hendrickson Boulevard, the defendant clained that any attempt to chal-
lenge a civil forfeiture may potentially expose him to self-incriminating
statements and would effectively waive his right.”® The Sixth Circuit held
that the forfeiture action could proceed and was not barred just because the
defendant may possibly be “disadvantaged” by remaining silent during the
proceeding.”

70.  United States v. Bajakajian, 524 U.S. 321, 324 (1998).

71.  Seee.g., Fuentes v. Shevin, 407 U.S. 67 (1972) (recognizing forfeiture claimants® due process
right to notice of seizure and opportunity for a hearing).

72. Id. at 80.

73. 424 U.S.319, 335 (1976).

74. See United States v. Von Neumann, 474 U.S. 242, 251 (1986) (waiving the hearing
requirement for custom agents who seized a car at the border); Calero-Toledo v. Pearson Yacht Leasing
Co., 416 U.S. 663 (1974) (allowing the seizure of a yacht without prior notice and hearing because the
yacht might have left the jurisdiction if the government had given advance notice).

75.  See Kim, supra note 50, at 563.

76.  The Fifth Amendment provides in part, “[N]or shall be compelled in any criminal case to be a
witness against himself.” U.S. ConsT. amend. V.

77. See, e.g., United States v. Certain Real Property 566 Hendrickson Boulevard, 986 F.2d 990
(6th Cir. 1993).

78. Id. at 996.

79. Id.
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In sum, although civil asset forfeiture seems potentially violative of
the Fifth, Sixth, Eighth, and Fourteenth Amendments, the Court tends to
either disagree or offer protections that can be easily circumvented. As will
be seen in Part III, some states, including California, have tried to provide
more protection than is required by the Supreme Court.** However, even
California has failed to address one of the most pressing practical difficul-
ties: the financial incentives for law enforcement agencies to abuse civil
asset forfeiture. Until these incentives are directly addressed, civil asset
forfeiture will continue to be problematic. These incentives are the subject
of the next Part.

I
Ture FUNDAMENTAL DEFECT OF CIVIL ASSET FORFEITURE: THE
FINANCIAL INCENTIVES

While constitutional objections and efforts to reform civil asset forfei-
ture have generally emphasized procedural inadequacies, a more funda-
mental defect is often overlooked: law enforcement agencies’ direct
financial stake in the proceeds of forfeited property. Law enforcement
agencies, including police departments that participate in raids and seizures
and district attorneys’ offices that prosecute the forfeiture actions, keep the
bulk of the proceeds from successful forfeitures; thus, these agencies have
an incentive to tailor their activities to maximize forfeitures.®! The incen-
tive to maximize forfeiture funds sometimes results in the displacement of
legitimate law enforcement objectives in pursuit of financially rewarding
forfeitures.® The result is a distortion of law enforcement policies: assets
and their seizure, rather than crime, are targeted.

This distortion can be seen in various types of police behavior. For
example, some police departments prefer to arrest drug buyers rather than
dealers because buyers have cash with them.®® The New York City Police
Department imposes roadblocks on the southbound lanes of I-95 toward
New York City, which carry drug buyers and their cash, rather than the
northbound lanes, which carry drivers who have already purchased drugs.®
The result is that the cash is seized by and forfeited to the police, while
the drugs, which the police could only destroy, are left in circulation.® A

80. In New Mexico, for example, civil asset forfeiture proceedings are prohibited as violation of
double jeopardy after the criminal conviction and sentencing of the owner. See State v. Nunez, 2 P.3d
264, 293 (N.M. 1999) (“The New Mexico Double Jeopardy Clause forbids bringing criminal charges
and civil forfeiture petitions for the same crime in separate proceedings. Our holding is unaffected by
whether jeopardy attached first in the criminal proceeding or in the civil forfeiture action.”).

81. Blumenson & Nilsen, supra note 2, at 56.

82. I
83. W
84. Id.at68.

85. Id. at56-34.
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similar practice is the “reverse sting,” in which police officers pose as
dealers rather than buyers.® This tactic allows police departments to seize
buyers’ cash rather than sellers’ drugs.’” A final example of the distortive
effects of the financial incentives of asset forfeiture is its effect on the plea
bargain process: dealers who are higher on the drug trade hierarchy and
whose imprisonment is presumably more important for drug enforcement
objectives receive lesser penalties because they are able to disclose to po-
lice their forfeitable assets.®® In short, because of the financial incentives
involved, forfeiture has become a means for financial gain rather than just
an effective method of fighting the war on drugs.

Giving law enforcement agencies a portion of the assets that they
seize also leads to questionable practices and overzealous pursuit of forfei-
tures, to the detriment of the public. The influence of civil asset forfeiture’s
financial incentives can be seen in some police departments’ “structured
arrests” policies, in which undercover agents attempt to locate transactions
on valuable land so that the property can be forfeited to the department.®® A
similar forfeiture-driven policy was that of the officers from the Volusia
County Sheriff’s Office in Florida who stopped vehicles on southbound I-
95 and routinely confiscated any money over one-hundred dollars under
the assumption that money in such quantity must be drug money.” The
same officers often haggled with the motorists during these stops, allowing
the motorists to retain a portion of the money in exchange for an agreement
not to contest the seizure.”® This policy also took advantage of the fact that
contesting the seizure of a few hundred dollars is uneconomical given the
high legal fees involved and the inconvenience to out-of-state tourists.*?

The financial incentives also produce an overzealousness in pursuing
forfeiture leads that in at least one case has produced tragic results. In
1992, sixty-one-year-old Donald Scott, a reclusive millionaire, was shot
and killed by a twenty-seven-person police task force executing a search
warrant for marijuana plants.”® A subsequent investigation into Scott’s
death by the Ventura County District Attorney concluded that the possibil-
ity of acquiring his two-hundred-acre Malibu ranch and other assets sup-
plied the primary motivation for the raid, which failed to produce any
evidence of criminal activity.* The police found neither marijuana nor any

86. Id. at67.

87. W

88. Id. at 72 (citing examples, including that of a New Jersey “drug kingpin” whose twenty-five-
years-to-life indictment was dropped in exchange for parole eligibility in five years and an agreement
to forfeit $1 million in assets).

89.  Ross, supranote 20, at 272-73.

90. Id at273.

91. Id

92. Kirzystek, supra note 2, at 673.

93. Hadaway, supra note 8, at 82-83.

94. Id at83.
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drug paraphernalia on Scott’s property.”® The investigation revealed that
the search warrant was based on false evidence used to establish probable
cause,” and that the police had intended to seize the ranch and to sell it to
the National Park Service, which had previously made several attempts to
purchase the land.”” The twenty-seven-member team that executed the
search warrant and killed Scott included members of several law enforce-
ment agencies. However, it did not include the county sheriff in whose ju-
risdiction Scott’s ranch was located because the organizers of the raid did
not want to split the expected forfeiture proceeds with the county police.”®

While they are not the only cases in which the prospect of a lucrative
forfeiture has led to overzealous law enforcement actions based on weak or
no criminal connections,” Scott’s case and “structured arrest” policies il-
lustrate the specific and prominent role that potential monetary gains from
forfeiture can play in shaping or dictating law enforcement actions. These
cases highlight the tangible dangers of giving law enforcement agencies
the tools to self-finance; financial rewards encourage law enforcement to
seize first and ask questions later.

Finally, the ability of law enforcement agencies to self-finance
through civil asset forfeiture enables them to escape political accountabil-
ity.!% Self-financing through civil asset forfeiture evades accountability in
several ways. Unlike most other governmental units, which exclusively
depend on the legislative budget process for funding, law enforcement
agencies can generate a substantial portion of their own budgets through
forfeiture proceeds. In fact, some agencies depend heavily or entirely on
forfeiture proceeds for their operating budgets.”®! This circumvents both
political oversight and fiscal restraints that typically hold agencies ac-
countable to their political constituencies.!”” Law enforcement agencies’
independence from the legislature comes with a corresponding dependence
on civil asset forfeiture proceeds to sustain their programs and budgets and
perhaps an even stronger incentive to zealously pursue forfeiture actions,

95. Blumenson & Nilsen, supra note 2, at 74.

96. Roy, supranote 18, at 416.

97. Susan Meeker-Lowry, Asset Forfeiture, Z-MAGAZINE (Jan. 1996), at http://www.zmag.org/
zmag/articles/jan96meeker.htm.

98. Roy, supranote 18, at 416,

99. See Hadaway, supra note 8, at 81-84. See also Blumenson & Nilsen, supra note 2, at 81-83
(describing specific examples of police department policies and practices, some illegal, based on
maximizing forfeiture intake); Barbara Metzler, State Asset Forfeiture Law Faces Change; Drug
Convictions Will Be Needed, PREss ENTERPRISE, Nov. 15, 1993, at B3 (citing a 1991 investigation that
found “80 percent of those who forfeit property to the government are never charged with a crime”).

100. Blumenson & Nilsen, supra note 2, at 84.
101. Hadaway, supra note 8, at 94-95.
102. Id. at 84-95.
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leading to the kind of problematic policies and practices discussed
above.'®

Self-financing through forfeiture proceeds deprives legislators, for
whom direct challenges to law enforcement’s War on Drugs authority can
be political suicide, of the use of appropriations as a means to indirectly
influence law enforcement policies.'® Self-financing also short-circuits
legislative determination of how much is an appropriate level of spending
for particular law enforcement activities or resources.'” Lastly, there is
limited accountability in how law enforcement agencies spend the money
they receive from forfeitures.'® There are various accounts of questionable
uses of forfeiture proceeds or assets, including personal uses by law en-
forcement agents that suggest that the forfeiture was motivated by the ul-
timate use of the property.'"”’

Also, due to the overlapping federal and state jurisdiction in drug-
related crimes, law enforcement agencies can circumvent regulation by
attributing forfeiture activities to an agency in the other jurisdiction.'® As
will be discussed in greater detail in Part IV, attribution of forfeiture ac-
tions to the federal government is a common means by which state law
enforcement agencies bypass the procedural hurdles or distribution
schemes under state law.'%®

In sum, although the procedural objections to civil asset forfeiture are
more conspicuous and more often raised, the tendency toward abuse of
forfeiture proceedings cannot be stopped without addressing the very prac-
tical impact of financial incentives. This problem becomes clear upon a
close look at California’s attempts at civil asset forfeiture reform. Despite
the state’s commendable procedural reforms, law enforcement abuses of
forfeiture proceedings have continued because the reform effort failed to
substantially alter the financial incentives created by civil asset forfeiture.

I
CALIFORNIA’S EFFORTS TO REFORM ITS DRUG FORFEITURE LAWS

California was the first state to attempt a large-scale reform of its civil
asset forfeiture laws, resulting in the enactment of its current civil asset

103.  John Dillin, Government’s Big Grab: Civil Forfeiture, CHRISTIAN SCIENCE MONITOR, Oct.
5,1993, at 6.

104. Blumenson & Nilsen, supra note 2, at 78, 99.

105. Id. at89.

106.  Krzystek, supra note 2, at 675.

107. Id. at 673-74. For example, these uses include keeping forfeited vehicles for personal uses,
reselling forfeited real property at a fraction of its value to friends and family of the forfeiting law
enforcement agencies, and using forfeiture funds to purchase personal property such as furniture. /d.

108. Blumenson & Nilsen, supra note 2, at 94.

109. Id
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forfeiture law on August 19, 1994.1° This reform effort took place in a
unique context during the 1993 legislative session: California’s then-
existing civil asset forfeiture law was scheduled to expire (or sunset) on
December 31, 1993, and no one was sure of the effect of that sunset date if
a new law was not enacted in its place.""! As will be discussed in this Part,
this uncertainty induced interested parties to cowmnpromise. The reform ef-
fort also built an atypical coalition that served as a formidable political op-
ponent for the law enforcement lobby.!'? A sensitivity to both the context
and effective coalition-making informs the reform proposal offered in Part
Iv.

The bill that became California’s drug-related civil asset forfeiture
law (“drug forfeiture law™) added significant procedural safeguards to the
forfeiture process but did not alter the distribution of, or law enforceinent’s
direct financial stake in, forfeiture proceeds.'® Procedural protections,
however, have proven to be inadequate in compelling changes in law en-
forcement conduct in forfeiture actions. Instead, the financial rewards of
civil asset forfeiture drive law enforcement agencies to circumvent proce-
dural safeguards by finding and exploiting loopholes, some of which were
left in place because of political compromises.

A. The Context of the Reform Effort

California’s drug-related civil asset forfeiture statute first came into
existence in 1989.!'* Before that, drug-related forfeiture existed only under
the state’s criminal forfeiture scheme, and required criminal conviction of
the person connected to the property; civil asset forfeiture in California
was largely the domain of federal agencies.!”® Effective January 1, 1989,
California amended its forfeiture statutes and enacted the Comprehensive
Forfeiture Act (“CFA”), which tracked federal statutes to authorize civil
forfeitures with substantially more relaxed procedural requirements.!'® For
example, CFA did not require a criminal conviction to support forfeiture;
rather, the state was only required to demonstrate that property was subject
to forfeiture by a preponderance of the evidence.!"’

110. Complete Bill History, A.B. 114, 1993-1994 Reg. Sess. (Cal. 1994), available at
www.leginfo.ca.gov/pub/93-94/bill/asm/ab_0101-0150/ab_114_bill_history (last visited May 1, 2002).

111.  See Bill Ainsworth, Compromise Reached on Asset Forfeiture Bill, THE RECORDER, Aug. 16,
1994, at 3. [hereinafter Ainsworth, Compromise Reached].

112.  Greg Lucas, Unusual Alliance in Battle Over Asset Forfeiture Laws, S.F. CHRON., Apr. 20,
1993, at A15.

113.  See supranote 15.

114. Robert Michael Dykes, Cache and Prizes: Drug Asset Forfeiture in California, 20 W. St. U.
L. Rev. 633, 635 (1993).

115.  See id at 634-36 (discussing California’s drug-related asset-forfeiture laws prior to the 1994
amendments).

116. Id

117. CavL. HEALTH & SAFETY CODE § 11488.4(i) (West 2001).
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CFA was scheduled to expire on January 1, 1994.'"® However, the
precise result of the sunset provision was unclear. If CFA expired, the law
governing asset forfeiture might either revert back to its pre-CFA form
or drop off the books entirely, effectively ending civil asset forfeiture in
California.!”® This uncertainty set the stage for competing visions of how
civil asset forfeiture laws should be instituted. On one side stood law en-
forcement groups, who insisted that asset forfeiture continue. They insisted
that, at the very least, pre-CFA laws allowing criminal forfeiture be al-
lowed to continue, but this was not their ideal choice because the pre-CFA
laws required a criminal conviction before assets could be seized; they ar-
gued in favor of reenacting CFA or at least putting new laws on the books
that would not be as limiting as the pre-CFA laws.!?

Groups interested in reforming civil asset forfeiture practices, includ-
ing both civil libertarians and property owners, constituted the other side.
These groups also wanted to seize this opportunity to restructure civil asset
forfeiture in California, especially in the aftermath of the 1992 shooting of
Donald Scott at the hands of law enforcement agents interested in seizing
his property.'?! The upcoming sunset date gave reformers a rare upper hand
in negotiating with law enforcement groups. From the point of view of law
enforcement, the best-case scenario in the absence of negotiation if CFA
were to expire, was a reversion back to the pre-CFA laws that siguificantly
limited their discretion in forfeiture actions.!”? The scenario that law
enforcement groups most feared was that CFA would expire and all asset
forfeiture in California would end. Faced with this possibility, law en-
forcement groups were eager to negotiate. Both sides therefore had incen-
tives to come to the negotiation table.!?

In this atmosphere, two competing bills were introduced. Assembly
Bill (“AB”) 114, introduced by then—Assemblymember (now State
Senator) John Burton,'** was backed by an unusual conglomerate of bank-
ing and real estate interests, restaurant owners, and criminal defense law-
yers.'” AB 114 would have added significant procedural safeguards to
protect property owners. First, it would have extended the notification

118. I

119.  See Bill Ainsworth, Asset Forfeiture Appears on Its Way Out in S.F., THE RECORDER, Mar.
11, 1994, at 3 [hereinafter Ainsworth, Way Oui].

120. Bill Ainsworth, Forfeiting Asset Forfeiture: By Playing Rough in Capitol Negotiations,
Lungren and DAs End Up with a Seizure Law Civil Libertarians Prefer, THE RECORDER, Sept. 14,
1993, at 1 [hereinafter Ainsworth, Forfeiting Asset Forfeiture].

121.  See Metzler, supra note 99 at B3.

122. Bill Ainsworth, Seizing the Day: Concerned About Wanton Property Seizures in Drug
Cases, Traditionally Conservative Groups Are Supporting a Liberal’s Attempt to Scale Back the State
Asset-Forfeiture Law, THE RECORDER, Aug. 17, 1993, at 1 [hereinafter Ainsworth, Seizing the Day).

123. 1d

124, Complete Bill History, A.B. 114, supra note 110.

125.  Ainsworth, Seizing the Day, supra note 122.
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requirement to community-property owners in addition to the legal owner,
and extended service of process to all reasonably discoverable owners of
the property rather than just people specifically designated in a receipt is-
sued for the seized property, as under CFA.'* Second, AB 114 would have
prohibited forfeiture of property unless its owner had been convicted of a
drug offense that would subject the property to forfeiture.'®” It also would
have required the government to prove that the property was subject to for-
feiture (1) to a jury, rather than a judge, and (2) by the highest stan-
dard: “beyond a reasonable doubt.”'?® Additionally, AB 114 would have
prohibited the seizure of property during the pendency of forfeiture pro-
ceedings if the seizure would place an undue burden on any owner, and it
further placed a burden on the court to show that alternative orders to pro-
tect the potential interest of the parties, ones that do not require seizure of
the property, would not be available.’” Finally, AB 114 would have re-
quired courts to evaluate whether the value of the seized property was pro-
portional to the gravity of the underlying conviction.® In sum, AB 114
addressed many of the procedural objections that could have been raised
against its predecessor, CFA.

More significantly, AB 114 also addressed the underlying economic
incentives of the forfeiture system. First, it would have directed the bulk of
forfeiture proceeds to the General Fund.”*! Additionally, AB 114 would
have permitted successful claimants to recover attorney’s fees from the
state; this would have reduced law enforcement agencies’ icentives to
pursue meritless forfeiture actions in the hope that the forfeitures would be
too uneconomical to contest.’®? In these ways, AB 114 sought to sever the
connection between the proceeds of forfeiture and the agencies that con-
trolled the process, and to create sanctions for improper actions.

In stark contrast to AB 114, Senate Bill (“SB”) 1158 aimed to expand
the forfeiture authority of law enforcement agencies.' It was introduced in
the Senate by Republican State Senator Ken Maddy and backed by then—
Attorney General Dan Lungren and law enforcement groups. SB 1158
would have extended the number and types of crimes that would trigger
forfeiture; for example, growing marijuana would have been included.’* It
also would have increased the statute of limitations, the time allowed
between the commission of the underlying crime and the seizures, from

126. A.B. 114, 1993-1994 Reg. Sess. (Cal. 1993) (as amended Apr. 1, 1993).
127. Id. § 2 (authorizing forfeiture of items used to commit drug offenses involving “manufacture,
sale, possession for sale, offer for sale, or offer to manufacture”).

128. Id §12.
129. Id.

130. Id.§19
131. I §17.
132. Id.§13.

133.  See Ainsworth, Seizing the Day, supra note 122.
134, S.B. 1158, 1993-1994 Reg. Sess. (Cal 1993) (as introduced Mar. 5, 1993).
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five to ten years' and would have permitted seizure of property without
notice by any peace officer who has “probable cause” to believe that the
property is subject to forfeiture.”*® SB 1158 also would have removed sev-
eral then-existing procedural protections, such as the requirement that the
government prove forfeitability by a preponderance of the evidence and the
provision permitting an innocent spouse to keep $100,000 from the sale of
a seized home.'?’

More importantly, SB 1158 would not have altered CFA’s allocation
of forfeiture proceeds.!® Given the strong backing of this bill by law en-
forcement groups, this omission suggests that law enforcement groups
were satisfied with CFA’s allocation formula, which remitted the bulk of
forfeiture proceeds to the prosecutorial and police agencies responsible for
the acquisition.'

AB 114 and SB 1158 were diametrically opposed in virtually every
respect. AB 114 was authored by an Assembly Democrat known for his
civil libertarian beliefs and sponsored by groups that bear the brunt of the
forfeiture laws, including criminal defense attorneys and property own-
ers." It offered to significantly expand the procedural due process rights
available to forfeiture claimants and to undermine the financial profitabil-
ity of forfeiture for law enforcement agencies.”*! SB 1158, on the
other hand, was authored by a Senate Republican leader and backed by an
Attorney General known for his close ties to the law enforcement commu-
nity, and proposed not only to enhance forfeiture authority, but also to cur-
tail procedural safeguards.'®?

B.  The Legislative Process and Outcome

Not surprisingly, AB 114 and SB 1158 were hotly contested through-
out the legislative process as law enforcement groups squared off with
property and civil libertarian groups.'®® The sunset date that catalyzed both
proposals, as well as the uncertainty of its effect both before and after the
date arrived, induced each side to negotiate and to finally reach a compro-
mise solution.

135. Id§1.
136. Id §3.

137. I §§13,18.
138. Id §19.

139. CaL. HEALTH & SAFETY CODE § 11489(2) (West 1993) (directing 65% of forfeiture proceeds
to law enforcement agencies that participate in the seizure and 10% to the prosecutorial agency that
processes the forfeiture action).

140.  See Ainsworth, Seizing the Day, supra note 122.

141.  Seeid.

142. Id

143. Id
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1. Stalemate

AB 114 sailed through Assembly committees with minimal revisions
and was approved by the Assembly, 60-5, on May 27, 1993.!* Meanwhile,
SB 1158 also passed Senate committees with minimal amendments and
was approved by the Senate, 29-0, on June 17, 1993.1 However, neither
bill was as well received in the other house of the legislature. AB 114 was
referred to the Senate Judiciary Committee, which gutted its substantive
provisions.!*® SB 1158 encountered similar resistance in the Assembly
Public Safety Committee, which likewise eliminated nmch of the bill’s
substance.” Neither side was willing to compromise.

Burton, the sponsor of AB 114, worked with Attorney General
Lungren and the law enforcement lobby in an effort to reach a compro-
mise.'*® Burton amended the bill so that forfeiture could proceed without a
criminal conviction, and lowered the government’s burden of proof from
“beyond a reasonable doubt” to “clear and convincing evidence.”*’ The
amended bill also compromised the allocation formula to allow 65% of the
proceeds to go to law enforcement entities and 10% to go to prosecutorial
agencies, after reimbursement for related expenses.'*

Lungren, on the other hand, was willing to accept only minimal
amendments to SB 1158. The “compromises™ reached by Lungren and the
law enforcement lobby were meant to address concerns that contesting for-
feiture could be economically unfeasible.”” One compromise would have
added twenty days to the tinie property owners had to contest forfeiture;
another would have banned seizures of property valued above $1500.'%2
Ultimately, however, Lungren’s hardline approach appeared to backfire.
Some Republican Assemblymemnibers felt that Lungren, in unilaterally sup-
porting law enforcement, neglected the rights of property owners, a tradi-
tional base of Republican support.l** Lungren miscalculated in assuming
that he could push through SB 1158 on a partisan basis, and failed to
acconnt for the increasing opposition to civil asset forfeiture among a

144, A.B. 114 passed the Assembly Public Safety Committee, 5-2, on April 28, 1993, and the
Ways & Means Committee, 20-1, on May 20, 1993. A.B. 114, 1993-1994 Reg. Sess. (Cal. 1994);
Complete Bill History, A.B. 114, supra note 110.

145. S.B. 1158 passed the Senate Judiciary Committee, 9-1, on June 2, 1993, and was moved out
of the Appropriations Committee without a vote on June 14, 1993. Complete Bill History, S.B. 1158,
1993-1994 Reg. Sess. (Cal 1994), available at http://wrerw.leginfo.ca.gov/pub/93-94/bill/sen/sb_1151-
1200/sb_1158_bill_history (last visited May 1, 2002).

146. See A.B. 114, 1993-1994 Reg. Sess. (Cal. 1993) (as amended July 16, 1993).

147. See S.B. 1158, 1993-1994 Reg. Sess. (Cal. 1993) (as amended Aug. 16, 1993).
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153.  Ainsworth, Forfeiting Asset Forfeiture, supra note 120.



1654 CALIFORNIA LAW REVIEW [Vol. 90:1635

traditionally Republican group: property owners who considered Burton’s
AB 114 to be more representative of their interests.

One particularly controversial issue slowed down the process of nego-
tiations: whether individuals should be able to use money from seized as-
sets to pay attorneys’ fees. Burton’s bill allowed forfeiture claimants to
retain $10,000 for this purpose,' but Lundgren and law enforcement
groups objected to the availability of “dirty money” to drug dealers.'* Af-
ter some contentious exchanges in the press, negotiations halted in
September, near the end of the 1993 legislative session.'*®

As the 1993 session ended, those on both sides of the debate specu-
lated as to whether the January 1 sunset date would result in a termination
of law enforcement agencies’ civil asset forfeiture authority altogether, or
merely limit it to its pre-CFA form.”” The law enforcement lobby had re-
peatedly stated that it would rather revert back to the pre-1989 law than
accept Burton’s proposals.'*® This insistence rested on the assumption that
the operative effect of the sunset date would be to restore the pre—1989
law, even though the pre—1989 law also contained a sunset provision that
took effect on January 1, 1989." Civil libertarians and criminal defense
attorneys, supporters of AB 114, took the position that even reversion to
the pre-CFA law would be a victory because it would require criminal
conviction before forfeiture.'®

Once the 1989 law actually expired, asset forfeiture in California went
into limbo. Forfeiture proceedings were challenged and courts in different
counties reached different conclusions. In San Mateo, San Diego, and Los
Angeles counties, judges ruled that the 1994 sunset provision effectively
eliminated forfeiture from state law altogether and that law enforcement
agencies were no longer authorized to pursue asset forfeiture.'®! Judges in
Butte, Humboldt and Orange counties held otherwise, concluding that the
pre—1989 law resumed as a result of the 1994 sunset date.'*> Both prosecu-
tors and criminal defense attorneys moved for appeal,'® and the split
among counties seemed to suggest that the state supreme court would have
to settle the issue.

154.  Asset Forfeiture, supra note 151.

155. Id

156. Id. During these exchanges, a spokesman for Lungren likened Burton’s provision to
“allowing a kidnapper to use the ransom money to pay for a lawyer.” Id. Law enforcement officials
characterized Burton’s bill as the “Drug Dealers Protection Act of 1993.” Id.

157.  See Ainsworth, Compromise Reached, supra note 111, at 3.
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2. Compromise

During this legal struggle, law enforcement agencies were faced with
a harsh reality: they could not reap the fruits of forfeiture while litigation
and appeals proceeded.'®* Between 1989 and 1994, asset forfeiture had
generated over $150 million for law enforcement agencies.'®® While law-
yers battled in the courts, law enforcement agencies were deprived of this
revenue stream, facing the stark reality that they might permanently lose
their forfeiture authority.'® Confronted by this possibility, the law en-
forcement lobby apparently became more willing to compromise. How-
ever, it soon became evident that there was one area in which the law
enforcement lobby was not willing to compromise: the allocation of reve-
nues generated.

When the legislature resumed business in January 1994, the law
enforcement lobby faced the threat of losing forfeiture power entirely;
it could no longer take the stance that virtually anything would be prefer-
able to AB 114. In March, a Conference Committee consisting of three
Assemblymembers, including Burton, and three Senators, including
Maddy, convened to reconcile the two previously tabled proposals, AB 114
and SB 1158.1¢

Nearly five months later, a newly amended version of AB 114
emerged froin the Conference Committee. The bill that had once stalled in
the committee was given a new life; both the Assembly and the Senate
quickly approved the bill unanimously.'® An urgency clause was adopted
so as to enable the bill to take effect upon approval by the Governor.'®
Governor Pete Wilson approved the measure and the bill went into effect
on August 19, 1994.'7

As a consequence of the negotiations, California’s drug forfeiture law
has more roots in AB 114 than in SB 1158, including its substantial proce-
dural protections, express prohibitions on conditioning prosecutor or law
enforcement salary on forfeiture achievemnents, and a ban on putting
forfeited property, such as vehicles, into service to be used directly by law
enforcemnent agencies.””! It does not, however, reallocate the revenue
from seizure proceeds or otherwise take money out of Ilaw
enforcement coffers; rather, it reimburses government agencies for all
forfeiture-related expenses, and then directs 65% of the remaining

164. John Pope, Expiration of Seizure Law Stymies Police; Finances: Narcotics Officers and
Prosecutors Struggle to Operate Without a Valuable—and Profitable—Tool, New Legislation Is in
Limbo, L.A. TIMES, Mar. 3, 1994, at J3.
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feiture-related expenses, and then directs 65% of the remaining proceeds to
law enforcement agencies that participated in the seizure and 10% to the
prosecutorial agencies that process the forfeiture action.'”

The drug-related asset forfeiture statute created several procedural
protections,'” including many that were proposed in the original version of
AB 114.'™ For one, real property subject to forfeiture may not be seized
until the prosecution demonstrates at a hearing that: (1) probable cause
exists for the forfeiture of the property and (2) exigent circumstances ex-
ist that make seizure necessary to preserve the property pending the out-
come of the forfeiture proceedings.'” It also requires the district attorney
or the Attorney General to file a petition for forfeiture as soon as practica-
ble or within one year of seizure, whichever is earlier.!” Further, a judg-
ment of forfeiture requires an underlying criminal conviction;'”” and, after
conviction, forfeiture defendants are entitled to a jury-finding that the as-
sets are forfeitable beyond a reasonable doubt.'” Finally, the drug forfei-
ture law also includes protections for innocent owners, which prevent the
seizure of property of third-party owners who were unaware that their
property was being used for an illegal purpose.'”

However, the drug-related forfeiture statute does reflect some conces-
sions made in the Conference Committee. Unlike the original proposal, the
statute requires fewer procedural protections in cases where the forfeited
property is personal property valued under $25,000.'"® Also, the govern-
ment is not required to reimburse successful claimants for attorneys’
fees.!®! Lastly, and most importantly, under the new statute, law enforce-
ment agencies continue to receive the bulk of the proceeds.'®? After distri-
bution to any bona fide innocent owners and reimbursement of expenses
for participating agencies, 65% of the remaining proceeds go to participat-
ing law enforcement agencies, 10% to the prosecutorial agency that proc-
essed the forfeiture action, and 24% to the General Fund.'®

172.  § 11469(1)-(2).

173. See § 11488.4 (detailing procedural requirements in a state forfeiture action).

174.  See supra notes 126-30 and accompanying text.
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In sum, a combination of fortuitous timing and effective coalition-
building resulted in significant procedural reforms of the forfeiture proc-
ess; but, as much as law enforcement groups were pressed to compromise,
they did not yield on the distribution scheme. The financial incentives un-
derlying civil asset forfeiture for law enforcement agencies remained in-
tact.

C. Lessons From the Legislative Process of AB 114

Several important lessons can be drawn from California’s new drug
forfeiture law. Reformers took advantage of publicity about abuses of civil
asset forfeiture, as well as the auspicious timing of California’s sunset pro-
vision, to force law enforcement groups to compromise on reform. How-
ever, the legislative process also demonstrates how strongly law
enforcement interests could resist the reallocation of revenue from civil
asset forfeiture.

Burton’s reform effort came at a time when the potential for abuse of
forfeiture authority was publicly known and feared. The 1992 killing of
Donald Scoftt at the hands of law enforcement officers received negative
press coverage.'®® At the same time, law enforcement interests overreached
by introducing SB 1158, which would have expanded their forfeiture
power.'3® Viewed in light of the Scott incident, law enforcement agencies
appeared simply hungry for more authority and insensitive to public con-
cerns over abuse of power.

Furthermore, Burton brought together an effective, albeit uncommon,
coalition of supporters for AB 114. The usual match between law enforce-
ment groups and criminal defense advocates often made the choice too
simplistic for both the public and legislators, and led to a presumption typi-
cal in public safety legislation that the police are the “good guys.” By
putting the interest of organized property-owners at the forefront of the
bill’s consideration, however, Burton turned the usual presumption on its
head. The bill presented reform as enhancing the rights of ordinary citizens
against an abusive police force. Also, by entangling the interest of well-
organized property interest groups, Burton was able to use both their public
reputation and their political pull. Republican legislators were forced to
choose between two of their dominant constituencies, and many legislators
sided with and voted to approve Burton’s bill.

proceeds, after distribution to bona fide innocent owners, to the state General Fund, and designated up
to 5% to the Restitution Fund, up to 5% to county mental health programs, and a minimum of 10% to
drug abuse prevention and education programs. A.B. 114, supra note 126.

184. See, e.g., Paul Craig Roberts, The Spiraling Gestapo State Is Among Us: Bureaucrats and
Forfeiture Laws Are Taking Away Our Liberty, L.A. TIMES, Aug. 29, 1993, at 5.

185.  Ainsworth, Seizing the Day, supra note 122.
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However, given the weakened bargaining position of the law en-
forcement lobby in light of the Scott incident and the SB 1158 backlash,
one should question why Burton and his coalition were unable to push
through changes affecting the distribution of revenue from civil asset for-
feiture. Before the political stalemate in the 1993 legislative session, Bur-
ton had already conceded procedural safeguards.'®® The final version of AB
114 produced by the Conference Committee suggests that the law en-
forcement camp was willing to acquiesce to very high procedural standards
in order to preserve the allocation formula that maintained its financial
stake in the process: maintenance of the CFA distribution scheme that al-
located over 75% of forfeiture proceeds to participating law enforcement
agencies.'¥’

More importantly, given that the financial benefits of civil asset for-
feiture remain, law enforcement agencies now have an incentive to find
ways around the new procedural protections to the extent those protections
slow the revenue stream. As will be seen in the next Part, there are several
loopholes that enable such circumvention. Had the new law restricted the
ability of law enforcement to benefit financially from civil asset forfeiture,
these loopholes likely would not be as popular as they are today.

v
LooPHOLES IN CALIFORNIA’S 1994 DrRUG FORFEITURE LAwW

The 1994 law provides California property owners with many proce-
dural protections in forfeiture proceedings that other states have only re-
cently achieved.'®® However, several loopholes enable law enforceinent
agencies to circumvent the procedural protections. Arguably such circum-
vention techniques are especially appealing to law enforcement agencies

186. See A.B. 114, supra note 149 (allowing the government to proceed in forfeiture without first
securing an underlying criminal conviction and lowering government’s burden to clear and convincing
evidence).

187. See supranote 15.

188. In November 2000, citizens in Oregon and Utah approved ballot initiatives to change their
state forfeiture laws. The Oregon initiative amended the state constitution so as to require criminal
conviction before property can be seized. 2001 Or. Laws Ch. 780 (H.B. 2429). The Utah initiative also
added procedural protections for defendants in forfeiture proceedings, including rights to jury trial and
counsel, hardship exemptions, and the right for successful defendants to sue law enforcement agencies
for reasonable fees. UTAH CODE ANN. §§ 24-1-1 to 24-1-16 (2001). In 2001, the Washington state
legislature passed SHB 1995, which made only minor procedural changes to the state’s civil forfeiture
laws and shifted the burden of proof to the prosecution to establish by a preponderance of the evidence
that the property is forfeitable. WasH. REv. CODE ANN. § 69.50.595 (West 2001). Given the scant
modifications achieved by legislation, a ballot initiative is now pending that would require a substantial
relationship between the forfeited property and the crime for which the owner has been convicted, and
would subject the seizing agency to liability if property is damaged while forfeiture proceedings are
pending. Text of Washington Initiative 1-784, The Innocent Property Owners Protection Initiative,
available at www libertyinitiatives.org (last visited on May 1, 2002).
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given the continued economic rewards of asset forfeiture.!® In short, law
enforcement agencies have a financial incentive to find and exploit loop-
holes so as to minimize the impact of procedural obstacles to the financial
gain of forfeiture. This Part will describe two such loopholes used by law
enforcement agencies to undermine the 1994 procedural reforms. Part V
will present reform proposals designed to address these loopholes and,
more importantly, reduce law enforcement agencies’ incentives to abuse
civil asset forfeiture for financial gain.

A. The Local Loophole: Horton v. City of Oakland

One loophole in the 1994 law, first spelled out by a California appel-
late court in the case of Horton v. City of Oakland, allows municipalities to
develop their own forfeiture ordinances so long as they do not explicitly
conflict with state law and, in some cases, even if they do.!”® Hortorn opens
the door for law enforcement agencies to pursue forfeiture under local or-
dinances that, like the Oakland ordinance at issue in Horton, offer fewer
procedural protections than the 1994 state law.'”! While the Oakland ordi-
nance reduces procedural requirements, its treatinent of profits is similar to
the state’s: proceeds are split between police and prosecutors.’”> The
Horton loophole demonstrates the insufficiency of procedural protection in
changing law enforcement agencies’ forfeiture practices; as long as the
monetary incentives exist, law enforcement agencies will find ways to
avoid the procedural hurdles.

In Horton, two defendants challenged an Oakland City ordinance that
authorized local police to seize vehicles involved in solicitation of prostitu-
tion or acquisition of controlled substances, argning that state law pre-
empted the ordinance.'” The Oakland ordinance, in contrast to state law,
did not require a conviction for the underlying criminal offense, did not
include an innocent-owner defense, did not contain a community-property
exemption, and only required the prosecution to prove the alleged connec-
tion to criminal activity by a preponderance-of-the-evidence standard.'™*

At the outset, the Court of Appeal described its two-step analytical
approach to the preemption question. It would first determine whether the
ordinance actually conflicted with state law.'”® If it found a conflict, it

189. See Blumenson & Nilsen, supra note 2, at 94-95 (describing, as a product of the economic
incentives of forfeiture, the onslaught of “multijurisdictional” task forces that circumvent more
stringent state laws by evoking federal jurisdiction).

190. 98 Cal. Rptr. 2d 371 (Cal Ct. App. 2000).

191. See id. at 375 nn.8, 9 (contrasting the procedural requirements of forfeiture under state law
and under the Oakland ordinance).

192, Id. at375n9.

193. Id. at372.

194, Id at375n9.

195. Id at373.
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would then review the applicability of the “home rule” doctrine in the
California State Constitution:
Article XI, section 5, the “home rule” doctrine, reserves to charter
cities [such as Oakland] the right to adopt and enforce ordinances
that conflict with general state laws, provided the subject of the
regulation is a “municipal affair” rather than one of “statewide
concern.”'%

The Horton court upheld the ordinance because it did not find a con-
flict between the Oakland ordinance and state law.'” The court interpreted
the new law to be silent with regard to drug buyers, and found that the
Oakland ordinance covering buyers addresses an area “untouched by
statewide legislation.”’®® The court rejected the defendants’ argument that
the comprehensive scheme of state forfeiture laws demonstrated a legisla-
tive intent that drug asset forfeiture laws be uniform throughout the state,
thus implicitly preempting the Oakland ordinance.'” Instead, the court
concluded that the 1994 statute did not contain a sufficiently clear indica-
tion that the legislature intended state law to exclude local regulation of
forfeiture, and held that the Oakland ordinance did not conflict with the
1994 law explicitly or implicitly.2® “If the Legislature wishes to preempt
local forfeiture ordinanccs of this kind,” concluded the court, “it must
express that intention by enacting appropriate legislation.”?”! Finally, the
court declined to apply the “home rule” doctrine because the case was re-
solved by the conflict analysis.?®* The California Supreme Court subse-
quently denied review,® so the principles stated in Horton apply
throughout trial courts in California.?*

Horton is problematic in several respects. The court held that that the
Oakland ordinance was not preempted because (1) it did not regulate the
particular conduct covered by state law?® and (2) the legislature did not
expressly state its intention to preempt local ordinances.?*® This holding
may encourage local authorities to circumvent state procedures by adopt-
ing ordinances like Oakland’s that trigger forfeiture authority with a slight

196. Id.

197. Id. at374-76.

198. Id. at 374.

199. Id

200. Id. at376.

201. Id. at375.

202. Id. at378.

203.  Horton v. City of Oakland, 2000 Cal. LEXIS 8084 (Cal. 2000).

204. Auto Equity Sales v. Superior Court, 57 Cal. 2d 450, 455 (1962) (“Decisions of every
division of the District Courts of Appeal are binding upon all the justice and municipal courts and upon
all the superior eourts of this state, and this is so whether or not the superior court is acting as a trial or
appellate court.”).

205. Horton, 98 Cal. Rptr. 2d at 374,

206. Id. at376.
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variation of a crime covered by state law or with a crime not covered by
the state forfeiture law, while providing substantially less procedural pro-
tection than state law. It appears that several cities are trying to do just
that.2®” According to Oakland City Attorney Pelayo Llainas, nearly a dozen
California cities contacted the City of Oakland after Horton was decided to
ask for advice on how to go about enacting similar forfeiture ordinances.?®
Furthermore, while the Court of Appeal in Horfon did not base its
holding on the “home rule” doctrine, it also did not foreclose the possibil-
ity that, even if a conflict did exist between municipal and state law, a local
ordinance might prevail in a charter city if it addressed a matter of
“municipal concern.” The court’s statement on the potential applicability
of the “home rule” doctrine to forfeiture suggests that charter-city ordi-
nances may openly conflict with state procedures.?® This may hold true
even in forfeiture cases based on crimnes covered by state law, because
there is no express statement by the state legislature that drug-related for-
feiture
is a matter of statewide concern.”!® There are currently over fifty charter
cities in California, including urban areas such as Oakland, Los Angeles,
Sacramento, and San Francisco.?!! These cities could enact, for exainple,
an asset forfeiture ordinance that permits seizure of a car suspected of fa-
cilitating drug sales, but that does not require a criminal conviction for the
underlying drug sale or the owner’s actual knowledge of and consent to the
illegal use of the car, and sets the prosecuting agency’s burden of proof at a
preponderance-of-the-evidence standard. Such an ordinance would regulate
an area that is covered by state law, the forfeiture of vehicles used to facili-
tate drug sales,?’? but would conflict explicitly with state procedural re-
quirements for a criminal conviction: proof beyond a reasonable doubt that
the property is subject to forfeiture, and proof of owner’s actual knowledge
and consent.?® Yet the Horton court’s interpretation of the “home rule”
doctrine perniits this kind of outright contradiction of state law if the

207. Sacramento and Los Angeles have already enacted measures similar to Oakland’s. Sonia
Giordani, Oakland Seizes the Day, THE RECORDER, July 28, 2000, at 1. Lawmakers in San Francisco,
on the other hand, considered but rejected a similar seizure law after concluding that it was
unconstitutional. Associated Press, Stafe Supreme Court Won't Review Vehicle Seizure Law, L.A.
Tmes, Oct. 19, 2000, at A36.

208. Associated Press, supra note 207.

209. Horton, 98 Cal. Rptr. 2d at 373 (“[Blecause Oakland is a charter city, an additional
constitutional provision can come into play . . . the “home rule” doctrine.”).

210.  Seeid. at 373-74.

211. For a complete listing of charter cities and city charters, see League of California Cities,
available at www.cacities.org/doc.asp?id=3520 (last visited May 1, 2002). A charter city is a city that
adopts a charter according to the guildines of the California Constitution. CAL. CoNsT. art. XT, § 3.

212. CAL.HEALTH & SAFETY CODE § 11470(e) (West 2001).

213.  §11488.4(i)(1), (3); § 11488.5(e).
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chartered cities successfully argue that the forfeiture is a “municipal affair”
rather than a “statewide concern.”?*

Moreover, the Court of Appeal left open the possibility of duplicative
forfeiture proceedings. In footnote ten of its opinion, the court addressed a
scenario presented by the defendants in which a person using a vehicle to
purchase a large quantity of drugs in Oakland would be subject to both the
Oakland ordinance and state law, two sets of laws with conflicting forfei-
ture procedures.?’” The court dismissed the scenario as hypothetical, but
not before stating that “[b]ecause appellants’ hypothetical presupposes the
violation of two separate enactments directed at different behaviors, there
is no inherent conflict in the person being subject to two different possible
penalties.”!® Again, this dictum suggests that prosecuting agencies can
choose to bring the forfeiture action under the more lenient set of forfeiture
rules. Worse yet, it may give agencies a second shot if the proceeding un-
der the first set of rules does not result in forfeiture.

Horton undercuts California’s efforts to reform civil asset forfeitures
by allowing chartered cities to disregard the procedural protections of the
1994 law. Law enforcement agencies motivated by the financial rewards of
civil asset forfeiture have the option of pursuing forfeiture under a local
rule, such as the one upheld in Horton, that gives these agencies the pro-
ceeds of forfeiture without the added procedural requirements of state law.
In order to prevent distortion of law enforcement objectives and abuse of
the forfeiture process, reform needs to do more than establish procedural
rules that can be circumvented; reform must alter the underlying economic
incentives for law enforcement agencies.

B.  The Federal Loophole: Federal Adoption

Similar to the Horton rule, which allows law enforcement agencies to
use local ordinances to circumvent stricter state laws, federal adoption pro-
vides yet another loophole for law enforcement agencies to undercut state
level procedural reform. Federal adoption is particularly seductive to law
enforcement groups because it is so lucrative: the federal government dis-
bursed over $37 million to California law enforcement agencies in the
1997-98 fiscal year and over $32 million in 1998-99.2

214.  See Horton, 98 Cal. Rptr. 2d at 373. The California Supreme Court has held that the inquiry
into whether an area of law if of municipal or statewide concern would only be conducted if a clear
conflict exists between local and state law. Johnson v. Bradley, 4 Cal. 4th 389, 399 (1992). In the event
that a court finds a conflict, it is then up to the court to mediate the dispute between the charter city and
the state; in other words, the court will determine whether an area of concern is more municipal than
statewide or vice versa. See id., at 399-400.

215.  Horton, 98 Cal. Rptr. 2d at 376 n.10.

216. I

217. Senate Committee on Public Safety, Analysis of S.B. 1866 (Apr. 25, 2000), available at
http://www.leginfo.ca.gov/pub/99-00/bill/sen/sb_1851-1900/sb_1866_cfa_20000425_155959_sen_
comm.html (last visited May 1, 2002).
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The federal forfeiture statutes allow the U.S. Department of Justice to
“adopt” local and state forfeitures and distribute up to 80% of the proceeds
back to local and state law enforcement agencies.?!® Federal adoption is
available even when the particular seizure is accomplished exclusively by
state or local agencies, as long as the crime giving rise to the seizure vio-
lates federal law, as do most drug offenses.?!” Turning state forfeitures over
to the federal government for distribution of proceeds enables local and
state law enforcement agencies to circumvent state distribution schemes
and stricter state forfeiture procedural requirements.””® Thus, federal adop-
tion allows law enforcement agencies to reap the financial rewards of for-
feiture with minimal procedural hurdles and political accountability,??! and
again demonstrates that civil asset forfeiture reform must address the proc-
ess’s inherent defect: law enforcement agencies’ economic incentives.

From the perspective of state law enforcement, there are at least three
financial advantages to federal adoption. First, the United States Attorney
General rather than local prosecutors prosecute the forfeiture proceeding.*
Second, through federal adoption, law enforcement agencies can circum-
vent the procedural protections established under California’s 1994 law.?*
For example, whereas a California prosecuting agency needs both a crimi-
nal conviction and a showing beyond a reasonable doubt that the property
is forfeitable, a federal prosecutor only must demonstrate the forfeitability
of the property by a preponderance-of-the-evidence standard, and need not
even charge the property owner with a crime.”* The reduced federal stan-
dards suggest a greater number of successful seizures, which in turn would
generate increased revenues for state and local law enforcement. Third,
while California law designates 65% of forfeiture proceeds, plus forfeiture-
related expenses, to participating law enforcement agencies, the same par-
ticipating state agencies receive up to 80% of the total proceeds of a suc-
cessful federally-adopted forfeiture action.”” Moreover, the Justice
Department requires that funds distributed through federal adoption be
used exclusively for law enforcement purposes.”® Thus, in order to fully
address the financial incentives of civil asset forfeiture, California must not
only alter the forfeiture distribution scheme under state law, but must also

218. Blumenson & Nilsen, supra note 2, at 52.

219. Id at51 n.64.

220, Id. at54.

221. Hadaway, supra note 8, at 93-94.

222. Blumenson & Nilsen, supra note 2, at 54, n.67.

223. Karen Dillon, Police, Federal Agencies Resist Change, Kansas CITY STAR, May 22, 2000, at
Al

224. See CaL. HEALTH & SareETY CODE § 11488.4(i) (West 2001); Forfeiture: A Welcome
Reform, L.A. Tags, Apr. 23, 2000, at M4.

225. See CAL. HEALTH & SAFETY CODE § 11489 (West 2001); Blumenson & Nilsen, supra note 2,
at 52.

226. Blumenson & Nilsen, supra note 2, at 51.
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limit law enforcement agencies’ use of federal adoption. California’s past
efforts to address federal adoption and a new proposal will be discussed in
Part V.

Both federal adoption and local ordinances offer state law enforce-
ment agencies means to circumvent California’s 1994 procedural reforms.
These loopholes demonstrate that until the economics of forfeiture are ad-
justed, procedural protections will not change the practices or mitigate the
abuses of the forfeiture process at the hands of its law enforcement benefi-
ciaries. The following Part presents reform proposals designed to address
these particular loopholes and, more importantly, to reduce law enforce-
ment agencies’ problematic financial stake in civil asset forfeiture.

A
REFORM PROPOSALS

Beginning with the assumption that California’s drug forfeiture laws
will not be completely eliminated in the near future, this Comment argues
that reformulation of the financial construct of the civil asset forfeiture sys-
tem is a necessary prerequisite to successful reform. As long as law en-
forcement agencies profit financially from civil asset forfeiture, the
problems discussed in Part II will persist: law enforcement agencies moti-
vated by the forfeiture money will distort law enforcement objectives,
abuse the forfeiture process, and evade political accountability. Reform,
therefore, must address not only the effects of these incentives—Ilaw en-
forcement evasion and infringement of procedural rights—but also the in-
centives themselves.

The reform proposals presented here draw from experiences in
California and other states, and aim to reduce the harsh effects and unjust
results of civil asset forfeiture on two fronts. First, and most importantly,
this Comment suggests taking aim at the financial incentives that drive the
law enforcement agencies to distort policies and abuse forfeiture practices.
Second, and more indirectly, proposals are offered to limit law enforce-
ment groups’ circumvention of existing California forfeiture procedures.

A.  Altering the Financial Incentives: Changing California’s Current
Forfeiture Allocation Formula

The inherent defect of civil asset forfeiture lies in its financial incen-
tives. Because it rewards law enforcement agencies financially in propor-
tion to the value of assets seized, civil asset forfeiture distorts law
enforcement objectives, encouraging agencies to focus on maximum
financial gain rather than criminal deterrence.”*” Additionally, by allowing

227. Id. at 56. See also discussion in Part IL.
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agencies to self-finance, civil asset forfeiture severs political accountabil-
jty 228

Currently, California law allocates 65% of forfeiture proceeds, after
costs, to state and local law enforcement agencies that participated in the
forfeiture.?? One way to reduce civil asset forfeiture’s financial incentives
is for the state legislature, which determines the allocation of forfeiture
proceeds, to sever the economic link by directing forfeiture assets away
from the law enforcement agencies that seize them. The idea of realloca-
tion is not new. AB 114, the bill that ultimately became California’s civil
asset forfeiture law in 1994, initially contained a provision that directed all
proceeds of forfeiture to the state’s General Fund.®’ As previously dis-
cussed, however, the reallocation provision in AB 114 was deleted as part
of the compromise in the Conference Committee, and was not contained in
the final version of the bill that was signed into law.?!

Although California’s past attempts at reallocation demonstrate the
power of the law enforcement lobby to resist such a proposal, choosing the
right allies and tailoring a proposal to the current political environment
may offer reformers better success. This Part will recommend a proposal
for directing civil asset forfeiture proceeds to public schools in light of
California’s present political and economic situation.

1. Redirecting Civil Asset Forfeiture Proceeds to Public Schools

The allure of designating forfeiture funds to public schools is obvious.
The need to educate the state’s children is about as non-controversial as a
political issue can be. Although there likely will be some political resis-
tance, designating public schools as the beneficiary of a reallocation
scheine has three distinct political advantages that will help the proposal to
succeed.

First, by avoiding the traditional dichotomy between law enforcement
and criminal defense interests, this proposal can defeat or at least mitigate
the usual presuinption that law enforcement represents the “good guy” in
the contest against “soft on drugs” criminal advocates.”? The proposal
would be backed by teachers and parents rather than the criminal defense
interests that traditionally advocate for changes in civil forfeiture. This
proposal would appeal to the public and legislators because they are more
likely to empathize with and be persuaded by teachers and school children;
a similar empathy with property owners enabled the success of the 1994
reformis. The appeal of this proposal would be hard to resist, especially in

228. Blumenson & Nilsen, supra note 2, at 84.

229, CAL. HEALTH & SAFETY CODE § 11489 (2001) (West 2001).
230. A.B. 114, supranote 126.

231. See Ainsworth, Compromise Reached, supranote 111.

232. Blumenson & Nilsen, supra note 2, at 39.
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light of the kind of cut-backs (on class-size reduction programs, on school
bus repairs, on heating for classrooms) that must be made in response to
continued budget cuts.?®® The effects of this reallocation proposal would be
felt in schools in every electoral district.

Second, the proposal eviscerates the law enforcement lobby’s defense
that civil asset forfeiture, apart from its financial benefits for law enforce-
ment agencies, is an effective and necessary tool in the war on drugs be-
cause forfeiture undermines the economic support of the drug trade.?
Allocating proceeds to a non—law enforcement area neither reduces the
police’s authority nor increases its burden in civil asset forfeiture proceed-
ings. Law enforcement agencies would be reimbursed for civil asset forfei-
ture-related expenditures; the proposal would simply direct the remaining
proceeds (the profits) for use by public schools. Law enforcement objec-
tions to the allocation of forfeiture funds to public schools, then, would
have to provide an explanation of why law enforcement agencies deserve
or need the proceeds more than the public schools.

Third, and perhaps most importantly, such a proposal would galvanize
an interest group other than criminal defense advocates. By designating
money for education, this proposal would exploit both the strength and
reputation of the education lobby. Educators could use their political clout
to support the reallocation of civil asset forfeiture funds. Once this is
achieved at the state level, the same educators would have an interest in
preventing the circumvention of the state allocation formula through fed-
eral adoption. The education lobby’s interest, unlike that of the law en-
forcement lobby, would be to close the federal adoption loophole so that
forfeiture proceeds would be distributed to public schools under the state
allocation scheme rather than to law enforcement agencies under the fed-
eral adoption scheme.

Although public education is probably the best single candidate to
receive civil asset forfeiture proceeds, such a reallocation does raise some
concerns. Once civil asset forfeiture money is committed to public educa-
tion, it would be extremely difficult to divert the funds later to other
worthwhile causes such as drug treatinent programs. Just as it may serve as
a formidable political foe for the law enforcement lobby, the education
lobby would be equally effective against other competitors. This implicates
a problem similar to law enforcement groups’ current control; any power-
ful group that has a financial stake in civil asset forfeiture could use its po-
litical weight to limit changes that would affect funding, including
reallocation as well as reform proposals that make the process more costly
and therefore less profitable.

233. Felicia Cousart Matlosz, Schools Gulp on Returning Money: Millions of Dollars Already
Budgeted May Have to Be Given Back to the State, FRESNO BEE, Dec. 9, 2001, at Al.
234, Blumenson & Nilsen, supra note 2, at 44-45.
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However, these concerns are theoretical at best. Teachers and other
public education groups are not directly connected to the implementation
of the civil asset forfeiture process. Currently, law enforcement agencies
control the means to their economic ends, and police seize with these fi-
nancial benefits in mind.?** Teachers, however, do not exercise such con-
trol over the means. Any effort on their part to dictate the civil asset
forfeiture process, and consequently the conduct of police and prosecutors,
likely would be checked by law enforcement advocates.

2. The California Budget Situation: An Impetus for Reallocation

California’s current economic difficulty, friggered by the 2000 energy
crisis, suggests a need to look for new revenue streams.?® If properly in-
formed about the benefits of reallocating civil asset forfeiture revenues,
California taxpayers and voters might rally behind the diversion in order to
reduce deficit spending and avoid increased taxes.

In an effort to tide the rising cost of energy for consumers, the state
tapped into the General Fund in order to purchase energy from other
states.”” The state spent an estimated $50 million per day of General Fund
dollars during the winter of 2000-01 and approximately $90 million per
day during the summer of 2001 to meet demands for electric power.”*®
Severe budget cuts resulted.”® Governor Davis’s revised budget in May
2001 cut $300 million earmarked for local governments, $50 million from
the Department of Corrections, and $90 million from beach clean-up pro-
grams. 20

By October 2001, after an additional drop-off in state revenue, a
downturn in the stock market following September 11th, and an increase in
demands for social services, estimates of the state deficit ranged from $8
billion to $14 billion, not including the $6 billion that was borrowed from
the General Fund to defray energy costs.2"! Governor Davis ordered a hir-
ing freeze and ordered state agencies to trim $150 million to save $500

235. Seeid. at 56, 68.

236. In 2000, two of California’s energy providers became insolvent, causing a sharp increase in
consumer energy costs. Crisis Ruins State’s Credit Rating, MODESTO BEE, Apr. 30, 2001, at B6. In
January 2001, the state began to purchase power for utility customers with money from the state’s
General Fund, causing a ripple effect that ultimately necessitated severe budget cuts in state programs,
including public education. Ed Mendel, State Gets $4.3 Billion Loan to Buy Energy, SAN DIEGO
UnioN-TRIBUNE, June 27, 2001, at A3.

237.  Crisis Ruins State’s Credit Rating, MODESTO BEE, Apr. 30,2001, at B6.

238.  Hole in the Treasury, L.A. TIMES, Apr. 27,2001, at BS.

239. Julie Tamaki, Davis’ Revised Budget Digs Heavily Into Reserves, L.A. TIMES, May 15, 2001,
atBl.
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million.?? Governor Davis then recalled $843.5 million designated for
lower-education in order to balance the budget.** Cuts were proposed for
before-and-after-school care, class-size reduction, Healthy Start, and other
programs to which districts had already committed money.?* Similar cuts
are expected in the next fiscal year, along with possible tax increases.?*

The California budget crisis may make the public and legislature re-
ceptive to a proposal that would direct proceeds from state civil asset for-
feitures into the General Fund. Civil asset forfeiture would still be
available to prosecutors and police, and they could still be reimbursed for
the costs of civil asset forfeiture activities; they simply would not receive
an additional 65% of the remaining proceeds. At a time when many state
programs are being cut and the state budget is in disarray, legislators
should consider whether continuing the existing civil asset forfeiture allo-
cation scheme is as important as averting higher taxes.

3. The Final Impact

Reallocating civil asset forfeiture revenues from law enforcement
agencies to education would accomplish several goals. First, it would alter
the objectives and motivations of law enforcement agencies in conducting
civil asset forfeiture. Additionally, law enforcement agencies would be
subject to political accountability through the budget process. Meanwhile,
public schools would benefit from additional funding and the state’s
General Fund could be used to address other pressing needs. Lastly, while
it is true that any powerful interest group would have a dedicated interest
in ensuring maximum revenue from a source as profitable as civil asset
forfeiture, teachers are less able to abuse civil asset forfeiture for financial
ends than are law enforcement agencies because teachers do not control the
forfeiture process. Thus, this proposal would reduce the incentives for law
enforcement agencies to abuse civil asset forfeiture while benefiting
schoolchildren as well as taxpayers.

However, it should be noted that this proposal cannot work in isola-
tion. Loopholes still exist in California’s civil asset forfeiture laws, includ-
ing the Horton rule and federal adoption. While California could close the
Hortorn loophole, there is less the state can do about federal adoption; thus,
it is important to note that this proposal could actually encourage even
broader use of federal adoption, which currently remits 80% of civil asset
forfeiture proceeds to state and local law enforcement agencies.?¢ Ideally,
Congress would adopt a policy similar to the one proposed here to more
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appropriately allocate civil asset forfeiture revenues. Until that happens,
states must make efforts to curtail the use of federal adoption, as well as
the Horton loophole. Proposals for addressing these loopholes are dis-
cussed in the next Section.

B.  Curbing Use of Local and Federal Law

The proposal to redistribute civil asset forfeiture proceeds to public
schools aims to reduce law enforcement agencies’ financial incentives to
pursue civil asset forfeiture at the expense of criminal deterrence and indi-
vidual due process. In order for the proposal to have its full impact, how-
ever, loopholes that enable law enforcement agencies to evade state law
must be closed. As discussed in Part IV, law enforcement agencies have
circumvented procedural protections of California’s civil asset forfeiture
laws?¥ by using local ordinances, as permitted by Horfon, and by turning
over forfeitures to the federal government by way of federal adoption. The
use of local ordinances and federal adoption can similarly undermine a
new civil asset forfeiture distribution scheme. These two loopholes must be
closed in order to effectively minimize the financial incentives of civil as-
set forfeiture for law enforcement agencies.

1. Past Efforts to Curb Circumvention

The good news in curbing circumvention by closing the Horfon and
the federal adoption loopholes is that it is clear what needs to be done. The
bad news is that the California legislature’s attempts on both fronts have
not been successful. This Comment argues, however, that the proposal to
redirect civil asset forfeiture proceeds to public schools will go a long way
in overcoming the law enforcement lobby’s influence and eventually will
bring about success in closing these two loopholes.

Although the Horton court declined to find preemption of the Oakland
ordinance by state law, it clearly demonstrated how such preemption could
be accomplished: an express declaration from the legislature that drug-
related civil asset forfeiture is a matter of statewide concern, and that state
law is to be exclusive of any local ordinance or regulation.?*® Express lan-
guage would also address the potential application of the “home rule” doc-
trine to allow conflicting local rules by making clear that drug-related civil
asset forfeiture is a matter of “statewide concern.”?*

In 1999, Assemblymember Herb Wesson attempted such an express
declaration through an amendment to AB 662,>° a bill that would have
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extended civil asset forfeiture procedures to non-drug-related crimes.”'
One week before the bill was enrolled to the Governor, the bill was
amended to include the following declaration of legislative intent:
The procedures and provisions of state law relating to seizure and
forfeiture proceeds from, and property used in the commission of,
criminal offenses, including controlled substance and prostitution
offenses, shall preempt and be exclusive of all local ordinances and
regulations relating to the seizures and forfeitures.?

The bill was vetoed by Governor Gray Davis, who did not “support this
bill’s broad attack on local forfeiture ordinances” and considered it inap-
propriate “for the State to take away the tools from Oakland, Sacramento,
and other cities considering the adoption of similar ordinances without a
more careful analysis of the amount of discretion which should be left to
cities to craft their own remedies in response to local conditions.”?>

Efforts to close the federal adoption loophole met a similar fate. In
February 2000, California State Senator John Vasconcellos introduced SB
1866.%* The bill sought to close the federal adoption loophole by prohibit-
ing state and local agencies from transferring seized property to “any
federal agency or any governmental entity not created under and subject to
state law,” absent a California court finding that one of the three enumer-
ated conditions existed to justify the transfer: (1) it reasonably appeared
that the activity giving rise to the investigation or seizure was interstate in
nature and sufficiently complex to justify a transfer; (2) the seized prop-
erty could only be forfeited under federal law, and not under state law;
or (3) pursuing forfeiture under state law would unduly burden prosecut-
ing attorneys or law enforcement agencies.”® Additionally, the proposal
would have authorized state courts to refuse a petition for transfer “if the
transfer would circumvent the protections of the California Constitution or
this chapter that would otherwise be available to the property owner.”?

Despite its clear implications for law enforcement agencies, SB 1866
somehow sailed through the Senate and Assembly committees without
much debate.”” However, law enforcement groups caught up with the bill
in its last weeks in the legislative process and lobbied Governor Davis to
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veto the measure.?® The lobbying effort was successful, and Davis vetoed
the measure on September 24, 2000, stating:

I do not believe that it is appropriate to require judges to interfere

with the ability of California law enforcement officers’ ability

to make use of federal law provisions when they deem that it

is appropriate to do so . . . [or] to take away law enforcement’s

discretionary powers to make use of these laws.2®

Davis’s veto of both AB 662 and SB 1866 was not surprising given

his reputation for being a friend of law enforcement groups.?®' The fate of
SB 1866 demonstrates both the political pull of the law enforcement lobby
and its commitment to use political resources to preserve loopholes that
maintain access to the financial rewards of civil asset forfeiture. Given the
strength of the lobby’s political weight, it is unlikely that any measures it
strongly opposes will become law. However, there are still several ways
federal adoption can be limited.

2. Possibilities for Future Reform

Should the proceeds of state civil asset forfeiture be redirected to the
public schools, federal adoption and local ordinances will become even
more desirable to law enforcement, as they will be the only way for law
enforcement to benefit financially from civil asset forfeiture. However, this
fact may be the key to successful passage of bills like AB 662 and SB
1866. Specifically, a publicity campaign exposing the fact that federal
adoption diverts money away from public schools could galvanize public
support for a law restricting the use of the loopholes.

The experience of Missouri is instructive in this respect. The Missouri
Constitution requires that proceeds from drug-related forfeitures go to pub-
lic education.”? In 1999, an audit revealed that 85% of drug-case forfei-
tures were going through the federal system and bypassing the Missouri
constitutional allocation.?®® In response, a Missouri State Senator sponsored
a bill in 2001 that allows police to turn forfeiture proceeds over to a federal
agency only after proving to a state court that the case is more appropriate
for federal investigation.?® Missouri courts could approve transfers only if
the underlying case “is reasonably likely to result in federal criminal
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charges being filed, based upon a written statement of intent to prosecute
from the United States attorney with jurisdiction.”” Even before the
measure was enacted, media attention and bad publicity, highlighting the
fact that law enforcement agencies were using federal adoption to divert
money away from education, made a difference: due to pressure from bad
publicity, a Kansas City police chief announced that his department would
begin following state law.?® Also, two Kansas City attorneys filed class-
action suits to retrieve the money that was diverted from education by way
of federal adoption, and a Missouri court ruled that the police were break-
ing the law by handing forfeitures to the federal government without a state
court order.?®” Although Missouri police and prosecutors staunchly op-
posed the bill, they were unable to overcome the widespread support for
the bill, and Missouri Governor Bob Holden signed the measure into law
on May 17, 2001.2%8

Should California successfully reformulate its civil asset forfeiture
distribution scheme to direct proceeds to public schools, the same public
pressure can be employed to highlight law enforcement agencies’ use of
both federal adoption and local ordinances to keep civil asset forfeiture
proceeds for themselves, contrary to state law. The same pressure may en-
able the passage of measures such as AB 662 and SB 1866 in spite of law
enforcement objections, particularly in light of California’s economic
situation.

CONCLUSION

Civil asset forfeiture in the United States has evolved from a rarely
employed legal fiction into the favorite weapon in the arsenal of law en-
forcement agencies. For all its constitutional implications, the fundamental
defect of civil asset forfeiture is economic, not procedural. Procedural re-
form of the process, however progressive, will promote little actual change
in the absence of a transformation of the financial incentives that motivate
law enforcement groups to find and employ loopholes at the local and fed-
eral levels.

The economic distortions of civil asset forfeiture may be obvious, but
solutions are less apparent and attempts to find and implement them have
rarely been successful. California’s experience with reform and circumven-
tion suggests that law enforcement agencies may submit to procedural re-
quirements, but they will employ their political capital to resist efforts to
reduce the profitability of civil asset forfeiture. Reform efforts, therefore,
must account for this political reality and begin by not only diverting civil
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asset forfeiture funds away from law enforcement, but also toward a group
like education, which is both politically resourceful and distant from the
implementation of the forfeiture process. Giving a worthwhile political
competitor a stake in civil asset forfeiture will also strengthen future efforts
to close loopholes and eliminate circumvention. California was once a
leader in civil asset forfeiture reform, and its current unique economic and
political circumstances make the state a suitable candidate for the kind of
incremental reform proposed in this Comment—reform that addresses the
root of the problem with civil asset forfeiture.
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