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Chief Justice Earl Warren once wrote that a free government is continuously "on trial for 
its life."1 And never are the foundations of constitutional liberties more fragile than in periods 
of emergency, when government invokes extraordinary powers. Invariably, emergency powers 
involve the immediate curtailment of some rights; at their extreme in martial law, they can warrant 
an entire suspension of normal civilian governmental functions, as well as full suspension of due­
process guarantees.2 Once the constitutional fabric has been stretched to accommodate urgent 
public necessity in such situations, moreover, restoration to its earlier condition is not automatic 
or inevitable. On the contrary, as Justice Robert Jackson presciently warned, once the Supreme 
Court validates as constitutional the abridgement of essential rights during an emergency-and 
especially when the Court does so in relation to "the vague, undefined and undefinable 'war 
power"'-any principle that is thus articulated to justify such emergency action "then lies about 
like a loaded weapon ready for the hand of any authority that can bring forward a plausible claim 
of an urgent need."3 

The history of American law since the 
1940s indicates that Jackson had it right. There 
has been a steady expansion of discretionary 
presidential emergency powers, and a conse­
quent weakening of congressional authority in 
this regard. And the judiciary has largely acqui­
esced in this process-indeed, in some respects 
it has advanced it.4 

Even so, the history of the last few decades 
does not tell the whole story. The present-day 
content of classic Fifth Amendment guarantees 
oflife, liberty, and property has been shaped in 
vital ways over the course of two centuries by 
the constitutional jurisprudence that came out 
of successive military and peacetime emergen­
cies. Understandably enough, it is "life" and 
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Although the Civil War cases involving emergency war powers get more attention, many important cases from 
that era bore directly on government confiscation and property rights. 

"liberty" rather than "property" that immedi- ratus of emergency powers was first laid in 
ately come to mind when one thinks of the place. 
crises in which the exercise of the war pow-
ers or other extraordinary government powers 
have had the greatest impact. The due-process 
questions raised by the use of martial law in 
the Civil War and in World War II, the severe 
repression of First Amendment freedoms dur­
ing World War I, and the systematic prosecu­
tion of dissenters against the war policy during 
the Vietnam conflict are all well known and 
well studied.5 The present study, however, has 
a different focus. I am concerned here with the 
problem of how property rights-the third ele­
ment in the "life, liberty, property" triad-have 
figured in American constitutional law in var­
ied situations in which emergency powers were 
mobilized. Several distinctive types of events 
are included in the scope of the discussion: (1) 
periods of declared war; (2) periods of armed 
conflict without formal congressional decla­
ration of war, of which there have been many, 
dating from the campaign against the Barbary 
pirates and down to the present day and the so­
called war on terrorism; (3) crises stemming 
from fire or natural disasters in peacetime; 
and (4), uniquely important from the stand­
point of property rights, periods of economic 
crisis, most especially the New Deal years of 
the 1930s depression, when a great deal of the 
present-day constitutional and statutory appa-

* * * * * 
Some general aspects of the property­

rights nexus with emergency powers re­
quire some attention before proceeding to the 
specifics of the Supreme Court's history on this 
matter: 

1. Even in the highest moments of drama in 

the government's denial of basic rights during 

emergencies, property rights may be at issue, 

albeit only below the surface or as a secondary 

consequence. 

Consider what is today quite universally 
regarded, in retrospect, as the indefensible 
action of the government during World War II 
in subjecting tens of thousands of Japanese 
Americans-citizens as well as aliens-to 
arbitrary removal from their homes and a long 
period of internment under armed guard in the 
internment centers located in bleak and deso­
late locations in the western United States. 6 We 
do not think immediately of property rights as 
part of the suffering that ensued. But property 
losses were an important dimension of the pol­
icy. To illustrate: In one roundup of Japanese 
Americans immediately after Pearl Harbor, the 
Federal Bureau of Investigation and military 
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Properties left behind by Japanese-American internees, such as this San Francisco laundry, were turned over 
to the Federal Reserve Bank in San Francisco, an agency ill prepared and lacking the expertise (and perhaps 
the integrity) to guard their interests. In disposing of the property while the internees were absent, the bank 
probably realized only a tenth or less of market value on behalf of the owners. 
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officers in charge of detention distributed 
to each of the prisoners a document entitled 
"Citizen Detention Questionnaire," which 
read as follows: 

We know that you are mconve­
nienced. However, we ask that you 
recognize our problem [and that] our 
job is not pleasant in this regard. 

We know that your being detained 
leaves some of your property, par­
ticularly real property, unguarded. It 
is our desire to protect every bit 
of your property pending your de­
tention .... Some of you will imme­
diately believe that this is a ruse 
to make you divulge your holdings 
in order that the government might 
take possession of the same. While 
the government might do that, it 
could do the same without the aid of 
any information that you might give 
it. THIS QUESTIONNAIRE HAS 
BEEN PUT UP IN ORDER THAT 
WE MAY BE BETTER ABLE TO 
PROTECT YOUR PROPERTY.7 

To the vast majority of the internees, the 
promises of benevolence with respect to their 
property rights proved to be almost completely 
meaningless. The photographic record tells 
the story of how, notoriously, farmland and 
homes were thrown onto the market at any 
price the owner could obtain before families 
were herded into buses and trains for removal 
to the distant campus; or how returnees came 
back at the end of the war to find their busi­
nesses or other properties trashed or taken over 
illicitly. Property left behind by the Japanese 
Americans on the West Coast was turned over 
to the Federal Reserve Bank in San Francisco, 
an agency ill prepared and lacking the exper­
tise (and perhaps the integrity, in the circum­
stances) to guard the interests of the internees. 
The federal official who headed the adminis­
tration of internment would estimate that in 
disposing of the property while the internees 
were absent, the Federal Reserve Bank proba-

bly realized only a tenth or less of market value 
on behalf of the owners. 8 

This episode serves as a vivid reminder 
that when civil liberties are suspended and nor­
mal due process is not allowed to persons in­
carcerated for whatever "emergency" reasons 
government puts forth to justify its actions, 
there is inevitably an immediate economic 
impact on such persons and their families 
and/or jobs or business affairs. It is similarly 
the case with the burden of legal expenses 
when persons are caught in the toils of the 
law, whether involving criminal prosecutions 
or civil claims, stemming from "emergency" 
measures against them. This constitutes an im­
portant dimension, in very human terms, of 
how "the great rights" under pressure in emer­
gencies implicate economic interests of the 
persons, groups, or organizations who are the 
target of government actions.9 

2. Many of the leading cases in which 

the federal courts have confronted the issue 

of emergency powers have been cases primar­

ily concerned, however, with seizure or uses of 

private property, rather than with incarcera­

tion or restraint of persons. 

Again, the pictorial record serves as a 
reminder as to this dimension of history, 
exemplified in the photograph (used as an 
illustration in many history textbooks) of 
the Montgomery Ward Company's president, 
Sewell Avery, being forcefully carried out of 
his office in 1944 by helmeted soldiers-with 
the U.S. Attorney General present in person 
to oversee Avery's ejection. This operation 
was carried out in response to Avery's refusal 
to accept War Labor Board emergency reg­
ulations that guaranteed certain labor-union 
rights, leading to a government takeover of 
Montgomery Ward by the government. 10 

Of course, the ramifications of that 
episode and of the several cases in the Supreme 
Court directly involving individual or corpo­
rate property-rights issues, as they will be dis­
cussed in this study, extended far beyond the 
specific property questions at the bar. In most 
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of these cases, two opposed "age-old, time­
honored principles of law ... [met] head-on 
in conflict." 11 Those principles were the doc­
trines of vested property rights on the one side, 
and, on the other, the claims of"necessity" ad­
vanced by the government, whether under the 
umbrella of the war powers or in a peacetime 
crisis context. It was the doctrinal resolution of 
these cases, however, that counted in these in­
stances. That is to say, although property rights 
may have been the immediate issues before the 
courts, it was the expanding scope of emer­
gency powers in the generic sense that had an 
impact extending far beyond property rights 
and into the crucial domains of law regulating 
the guarantees of "life and liberty." 

3. American constitutional doctrine re­

garding emergency powers and property 

rights in the United States is grounded 

In 1944, after the Mont­
gomery Ward Company 
failed to obey a govern­
ment order to hold fair 
union elections, the gov­
ernment took over the ex­
ecutive offices, and when 
the company chairman, 
Sewell Avery, refused to 
leave, soldiers carried him 
out. This cartoon paro­
dies the famous photo­
graph of the eviction and 
urges greater cooperation 
between industry and la­
bor during World War II. 

in a long and complex history in Anglo­

American law regarding the scope of govern­

ment authority, both in domestic crises and in 

wartime. 

The doctrines of taxation, eminent do­
main, and police power have been in a constant 
situation of tension with the basic guarantee 
of "vested rights" throughout the full course 
of American legal history. Courts have con­
stantly reappraised and redefined private rights 
in the light of successive challenges based on 
changing circumstances, public needs as ex­
pressed in legislation and litigative claims, and, 
above all, a time-honored concept of "public 
rights" as a validating canon for governmental 
interventions that trench on private property 
claims. 12 

Thus, the very foundations of emergency 
powers more generally are rooted deeply in 
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legal and jurisprudential concepts that had 
property rights as a major focus. Both in En­
glish common law and in the doctrines of inter­
national law, long predating the founding of the 
United States as an independent nation, juridi­
cal writers and the courts had much to say about 
property in relation to emergency powers. For 
example, in the history of how the eminent­
domain power was formulated and applied by 
American state courts in the early nineteenth 
century, judges relied to a very great extent 
upon Vattel, Pufendorf, Binkershoek, Grotius 
and other writers of the continental natural-law 
and civil-law schools for the basic concepts of 
both positive state power and its limitations in 
regard to property rights. 13 When considering 
more generally municipal law and the proper 
limits of sovereign power in the nation-state, 
the civil-law writers gave extensive attention 
to the problem of property rights in relation 
to "public necessity." They sought to define 
the boundaries that separate private property 
rights and the claims of the sovereign (which, 
in the common-law courts and treatises, be­
came also the claims of the public); and they 
developed a classification of conditions un­
der which property could properly be seized 
or damaged by government, and with what re­
quirements for compensability. These writers 
asserted that such extraordinary powers could 
legitimately be used for the public welfare­
for salus populi-and not just for the narrow 
interests of sovereign itself. The doctrine of 
salus populi was invoked specifically as val­
idating government's trenching on ordinary 
property rights in the face of potentially mor­
tal crises, including epidemics, fires, safety 
hazards, and other peacetime emergencies­
not only in war. 14 In these "times of ne­
cessity," or "times of exigencies," as such 
crises were described, there were few limits 
on the sovereign's authority to act quickly and 
decisively. 15 

Much the same line of doctrine was to 
be found in the English courts and in Anglo­
American treatises on the common law. A long 

history of precedent in the common-law courts 
on private torts provided a robust doctrinal re­
inforcement for rules that immunized public 
officials from individual liability in emergen­
cies that threatened the public good. 16 With 
few exceptions, the American state courts ac­
cepted English precedent in regard to emer­
gencies such as fire, ruling that it was lawful 
for government officers to raze houses to the 
ground in order to prevent the spread of flames 
to nearby woods or structures. The judges thus 
systematically applied the rationale of"neces­
sity" to rationalize takings without compulsory 
compensation to property owners in emergen­
cies of this sort. 17 Similarly, in the nineteenth 
century, the claims of "public necessity"­
or even of merely "the expedience of the 
state"18-as a parallel to "emergency" claims 
were advanced to warrant a major expansion of 
the legitimacy of eminent-domain takings for 
a variety of uses. 19 It was a matter for the leg­
islature to decide whether to compensate for 
losses suffered by property owners, and if so 
at what level.20 

The claims of the public and its welfare 
similarly were prominent in the common law of 
waterways, with writers beginning with Lord 
Matthew Hale contending for a classification 
of shoreline waters, navigable waters, and wa­
ters privately owned by "affected with a public 
interest"-a concept imported into American 
constitutional law first in the law of waters 
and then, most famously, in the Munn case in 
1877, with its enormous impact on constitu­
tional doctrine for more than half a century 
thereafter. 21 

Destruction of property by military or 
other officials in wartime to prevent equip­
ment, supplies, or structures from falling into 
the hands of the enemy or in order to im­
pede enemy troop movements was viewed 
from the same perspective by the law writ­
ers and in the precedents from the English 
courts. That is, they defined the natural rights 
of the sovereign as including, above all, the 
right-and, indeed, obligation-of seeing to 
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the self-preservation of the state and to salus 

populi. Moreover, there was a hard pragmatic 
aspect to the doctrines warranting takings and 
damages to property in wartime-namely, that 
if governments were to be held strictly li­
able for monetary damages for property de­
stroyed during military operations, it would 
likely produce bankruptcy of the national 
treasury. 22 

4. An important element of the doctri­

nal legacy from the civil-law and natural-law 

writers, in influencing American property and 

emergency-powers law, was the jurisprudence 
of "the law of nations. " 

In their writings on international law, 
then termed "the law of nations," the civil 
lawyers and natural-law writers sought to 
identify moral principles that might underpin 
rules of law that would restrain the actions 
of sovereigns in wartime, although they con­
ceded that such restraints were a matter of the 
sovereign's own grace, accepted in the inter­
ests of humane considerations. Their theories 
on these matters were motivated in part, too, 
by a desire to protect property rights in com­
merce, especially in cases in which the car­
goes of vessels captured on the high seas or 
in port were taken as prizes by warships or 
privateers. These writers also addressed the 
question of the status of foreign merchants and 
their property in inventories held in countries 
that suddenly were at war with the nation of 
their own citizenship. In their arguments de­
fending such rights against arbitrary action of 
the host government once war broke out, the 
civil-law writers showed a great solicitude for 
the property rights of alien enemies caught 
by the outbreak of hostilities. Their justifica­
tion for such solicitude was in part a practical 
one, based on considerations of how retaliation 
in the event of arbitrary seizures might esca­
late such harms, and also on considerations of 
how lack of comity in such situations might 
be detrimental more generally to the interests 
of the commerce so vital in the economy of 

the early nation-states and their mercantilist 
empires. 23 

As was true of the doctrinal heritage of 
civil and common law in the general realm of 
property rights versus public needs, the law 
of nations, too, would play a major part in 
shaping the U.S. Supreme Court's jurispru­
dence of emergency powers. The relation­
ship of accepted principles of international 
law to the enumerated powers and to the 
war power was a major preoccupation of the 
Marshall Court in the first decades of the nine­
teenth century, as will be discussed further 
below. The basic problem of how that rela­
tionship should be defined in light of mod­
ern developments in international law and 
evolving consciousness of human rights re­
mained a prominent issue in our law in sub­
sequent eras of American history.24 Indeed, 
the debate persists in full vigor to our own 
day.2s 

* * * * * 
The varied interwoven configurations of 

property-law doctrine and the emergency 
power in American constitutional law came 
at first largely from tests of the war power in 
the nineteenth century. Without restricting my­
self to landmark cases, and without pretend­
ing to touch on all the landmark decisions, 
I would like to discuss three types of cases 
that were of particular importance from the 
Republic's beginnings to the Reconstruction 
era. First was a pair of Marshall Court deci­
sions on property issues that arose from Amer­
ica's confrontations with France and Great 
Britain that culminated in the War of 1812. 
Then I will turn to a landmark case on in­
dividual liability of military officers in the 
field, originating from an incident in the War 
with Mexico. Two cases from the Civil War 
era will be considered. I will conclude my 
analysis with a brief examination of some 
twentieth-century developments that have 
elaborated and, to a great degree, transformed 
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Although the United States never formally declared war on France, it did suspend commercial intercourse 
between the two countries in 1799 and authorize the President to stop any American ship on the high seas 
suspected of carrying cargo to France or its dependencies, including those in the West Indies. An American 
captain who captured a prize ship returning from the French islands was found to have done so illegally by 
the Supreme Court in 1804, but his indemnification was later paid by Congress. 

the heritage from the previous eras of ing commercial intercourse between France 
constitutional law. and the United States. In coming to its deci­

sion, however, the Court also ruled on what the 

1. Marshall Court Decisions on Prizes 
and Confiscation of Enemy Property 

Two decisions of the Marshall Court will il­
lustrate a few vitally important aspects of 
its jurisprudence in the early years of the 
Republic. 

In the case of Little v. Barreme, decided 
in 1804, the Court confronted the highly in­
teresting question of what roles Congress and 
the Executive played, respectively, in fashion­
ing emergency policies in a situation of "im­
perfect" war. 26 The Court adopted this last 
phrase because the situation involved hostili­
ties against France in the absence of a war dec­
laration, the specific legislation at issue before 
them being the act of February 1799 suspend-

personal liabilities were of the American naval 
officer who was found to have acted outside 
the law in an action on the high seas. 

The statute had authorized the President to 
stop and examine all American flagships on the 
high seas suspected of carrying cargoes to any 
port in France or any of its dependencies, in­
cluding the West Indies island possessions that 
were so important as a market for American 
mainland producers in that era. The crux of 
the Court's decision was that when Congress 
specifically authorized such an action (involv­
ing cargoes en route to specified ports), it was 
not open to the President to instruct naval com­
manders (as he did in official orders imple­
menting the act) to interdict cargoes en route 
"to or from" French ports. 
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The cargo vessel in question had been 
boarded and seized by the U.S. Navy brig­
antine Boston, commanded by Captain Lit­
tle. He brought the prize vessel into Boston 
for judgment and condemnation, and the dis­
trict court initially ruled that it had been a 
lawful capture and thus validated the prize. 
On appeal, the vessel was determined to be 
Danish ( despite suspicious circumstances that 
gave credence to Captain Little's conclusion 
that it was American). For the Marshall Court, 
however, the key issue had to do with the 
President's instructions and their legality. In 
his opinion for the Court, Chief Justice John 
Marshall found that there was no justification 
for a finding that the vessel was bound to a 
French port; rather, it was clearly proceeding 
from the French islands. Hence, its capture was 
illegal under the terms of the statute. On this 
finding, the Court held Captain Little person­
ally liable for all damages to the owners' in­
terests with respect to capture, detention, and 
value of cargo. It was a harsh judgment, and 
it obviously pained Marshall greatly. He ex­
pressed eloquently his personal sympathy for 
the plight of an officer engaged in a military 
operation of this sort, with all its dangers, and 
in light of"that implicit obedience which mil­
itary men usually pay to their orders of their 
superiors, which indeed is indispensably nec­
essary to every military system." Yet he had 
become convinced, Marshall wrote, "that the 
instructions cannot change the nature of the 
transaction, or legalize an act which without 
those instructions would have been a plain 
trespass."27 

The Court's assertion in this case of con­
gressional power to specify limits-even only 
implicitly, in this instance, on presidential war 
powers-was fated to become a lightning rod 
for constitutional controversy in every war or 
war-related emergency from that day to our 
own. The Barreme case is remembered best for 
that reason, and for the way in which the Court 
advanced its institutional campaign to exercise 
jurisdiction and to maintain its posture in de­
fense of the rule of law at a time of inflamed 

public opinion. 28 But I would like to dwell for a 
moment on the consequence for Captain Little 
and others who found themselves in a position 
similar to his in subsequent years. Both civilian 
officials in emergencies of all kind and mili­
tary and naval officers in war situations are 
forced to depend-as was this naval captain­
on the generosity of the legislature after the fact 
to relieve them of the personal obligation to 
pay indemnification in cases in which their ac­
tions are challenged in private suits and found, 
in retrospect, to have been illegal. It is some­
times said that for military and other officials 
in a similar position, the possibility of being 
held personally liable after the fact can serve 
as a source ofrestraint-as an effective check, 
as it were, on the exercise of arbitrary power. 
That is, the officer has to calculate whether the 
emergency action is clearly enough justified 
by explicit law, or at least by what evidence of 
authentic "urgent necessity" might be adduced 
afterward to justify the action taken.29 

The extent to which such a check is truly 
effective in reducing the possibility of unwar­
ranted action is a matter of speculation, and 
certainly individual personality will play a part 
in a specific situation. One can hardly doubt 
that Captain Little-who, in fact, did win re­
lieflater from Congress-would have believed 
that the Court had acted unwisely in not ex­
tending the cloak of immunity to him in the 
circumstances precisely because the Court's 
doctrine might serve to instill excessive cau­
tion in commanders, or even subject them and 
the country to harms that speedy and forceful 
action could have headed off. 

As our Mexican War case of Harmony 

v. Mitchell reveals, the problem persisted 
for the military leadership of the country in 
later years.30 Indeed, even a century after 
the Mexican War, the indemnification ques­
tion plagued the commanders who had been 
in charge of martial law in Hawaii during 
World War II, as postwar private indemnifi­
cation suits followed as soon as the Supreme 
Court ruled the regime to have been unconsti­
tutional. The generals and other military and 
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During the Mexican War, U.S. Army Colonel Alexander 
William Doniphan (pictured) ordered the seizure of 
merchandise (pulled by a train of mules with wag­
ons) valued at U.S.$90,000 from Manuel Harmony, 
a naturalized American citizen who had developed 
a lucrative business trading with U.S. Army forces 
during their southward march into Mexico. Doniphan 
justified the seizure of goods, animals, and wagons 
as being necessary for his troops on their long march 
to Chihuahua and so that Harmony would not sell to 
the enemy. 

civil officials who were being sued personally 
complained of inadequate legal support and 
promise of financial backing from the War 
Department, predicting that if they were not 
given such backing, no commander in a fu­
ture war would risk fortune and reputation by 
moving resolutely (as they believed they had 
done) to do what they deemed necessary. Un­
like Chief Justice Marshall, the federal trial 
judge who presided over the generals' trial in 
Hawaii instructed the jury that a respondeat 

superior defense was sufficient, so that even 
if the generals had exceeded their constitu­
tional authority, if they had "exercised reason­
able judgment in good faith, under the circum­
stances as [they] saw them at the time," they 
could not be held liable. Consequently, unlike 
Captain Little, the World War II generals did 
not have to look to Congress to make them 

whole financially after enduring an extended 
period of litigation in the civil courts. 31 

Brown v. US., decided in 1814, is the 
other Marshall Court case to be considered 
here in which the Justices' understanding of 
the law of nations, together with its applica­
bility in the American constitutional context, 
became a determinative factor in adjudication 
of emergency powers. Brown was a property 
case in that it involved the claims oflegal own­
ership to a cargo of timber and lumber prod­
ucts originally loaded at a Georgia harbor and 
then taken to New Bedford, Massachusetts for 
safekeeping when the war with Britain broke 
out. 32 There it was unloaded, with some of it 
held on the wharfs but the timber floated on 
a nearby creek for safekeeping. It was sub­
sequently seized as being enemy-owned and 
therefore subject to the embargo against Great 
Britain during the War of 1812. An informer 
who stood to gain from the proceeds of con­
demnation reported the location of the prop­
erty, and the government moved to seize it. The 
entire legal question in the Supreme Court ap­
peal turned on the law of nations and its rules, 
pertaining to whether a sovereign at war had 
the authority to seize property in this status 
when it was held on land as opposed to seizure 
of the property of enemy aliens taken as a prize 
at sea. 

In the Court's majority opinion, Chief 
Justice Marshall conceded that under the ex­
ecutive war power, the President might legit­
imately order confiscation of enemy-owned 
property on any terms. But in that respect, 
"the will" must be express, with no implication 
from silence that such a discretionary power 
was intended to be effective, or else there must 
be a specific act of Congress authorizing con­
fiscations of particular kinds. Lacking such 
express intent, Marshall ruled, the law of na­
tions would provide the basis for adjudication. 
That law provided for "mitigations of this rigid 
rule" of the sovereign's plenary authority over 
enemy persons and property in wartime, man­
dating "the humane and wise policy of modern 
times" that provided immunity from seizure for 
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enemy property on land. 33 Marshall offered an 
excursus into the writings ofVattel, Chitty, and 
other sources of the law of nations. He also 
cited the traditional view taken by British ad­
miralty courts, admitting that they were not 
following the humane rule themselves in the 
present war, since they had taken American 
property similarly situated on their soil. The 
depth of Marshall's commitment to interna­
tional law was evidenced in his response to that 
fact. If English admiralty courts "have done 
wrong, and proceeded against the modern law 
of nations in these cases," he wrote, "this hon­
orable Court will not,for that reason, adopt so 
unjust a practice. "34 

This was one of those rare occasions on 
which the Marshall Court was bitterly split, 
as Justice Joseph Story-whose decision in 
circuit court was overturned in this case­
reprinted verbatim his lengthy opinion from 
the circuit case, presenting an entirely different 
interpretation of the law-of-nations heritage 
and insisting upon the need for application of 
English admiralty precedent. To this he ap­
pended a strident declaration of the implicit 
or inherent powers of the President, buttressed 
by a Hamiltonian-style exposition on the Nec­
essary and Proper Clause as relevant to the 
conduct ofwar. 35 From a property case, then, 
emerged a framework for continuing debate of 
vital constitutional questions of much larger 
import. As it had done in other decisions as 
well, in this case the Marshall Court laid out 
here the basic framework of future constitu­
tional controversies. It did so, moreover, in 
specific terms that remain strikingly familiar 
to us as we deal with issues of our own day 
raised by the "war on terrorism" and more 
generally by the modern "National Security 
Constitution. "36 

2. "Military Necessity," Judicial Review, 
and Personal Liability: The Mexican 

War Trader's Case 

The Marshall Court's decisions supporting pri­
vate rights in relation to the war power in 

these early cases found echoes in a decision, 
Mitchell v. Harmony, that arose during the war 
with Mexico and involved the property claims 
of Manuel Harmony, a naturalized American 
citizen.37 Harmony was a trader in the west­
ern territories who decided to follow behind 
the U.S. Army forces on the famous march 
southward into the heart of Mexico under 
the command of Colonel A. W. Doniphan. 
With a train of mules and with wagons and 
merchandise valued at U.S.$90,000 or more, 
Harmony apparently did well selling to set­
tlers along the route and probably to the Army 
as well. At a moment when the march had 
reached an admittedly dangerous region far 
from the base of their force or in reach ofrein­
forcements, Doniphan ordered the column to 
move on to Chihuahua, some 300 miles far­
ther into the interior. Harmony decided the 
risk was too great to warrant continuing, and 
he prepared to pull out. On Doniphan's or­
ders, Colonel Mitchell, the officer directly in 
charge, then seized Harmony's entire stock 
of goods, together with wagons and animals, 
for use of Mitchell's troops-but also, as he 
would claim later, to assure that Harmony 
would not trade with the enemy. Following 
the war, Harmony sued Mitchell personally 
for restitution. In a remarkable, almost stri­
dent, charge to the jury, the trial judge put 
his own spin on the facts (including a state­
ment to effect that the long march on Chi­
huahua, though it proved a military triumph 
in the end, seemed close to folly when it was 
ordered), and he virtually instructed the jury to 
find for Harmony. And so it did, with an appeal 
taken to the federal courts immediately by the 
colonel. 

Chief Justice Roger Taney wrote the opin­
ion for the Supreme Court in 1851, finding 
for Harmony and ordering Mitchell to pay 
full damages and interest. Taney's position re­
flected and advanced the rule on illegal in­
structions that Marshall had stated in Bar­

reme. Property rights were to be respected, 
Taney averred, no matter what a military of­
ficer's "zeal for the honor and interest of his 



350 JOURNAL OF SUPREME COURT HISTORY 

country ... in the excitement of military op­
erations." In what would become an explicit 
standard on which future courts would rely in 
reviewing not only property takings but other 
executive actions in wartime, Taney wrote that 
to justify seizure, "the danger must be im­
mediate and impending; or the necessity ur­
gent for the public service, such as will not 
admit of delay .... Every case must depend 
on its own circumstances. It is the emergency 
that gives the right, and the emergency must 
be shown to exist before the taking can be 
justified. "38 The burden of proving that a qual­
ifying emergency had existed fell upon the 
officer in command; and it would then be "for 
a jury to say" whether the suspension of pri­
vate rights for "the common and public good" 
had been justified.39 Relying, one must as­
sume, on the New York trial judge's character­
ization of the Chihuahua march, Taney found 
that Mitchell had taken Harmony's property 
in order to support "a distant and hazardous 
expedition" in an aggressive action; the com­
mander was not seeking to defend his troops in 
the face of an impending attack by the enemy. 
In such circumstances, Taney declared, "[We] 
think it very clear that the law does not permit 
it."40 

Apart from implanting the potent lan­
guage about "danger ... immediate and im­
pending" as a justification for emergency 
actions, Taney also reinforced the Marshall 
Court's position that asserted the power of ju­
dicial review. Most important of all for future 
adjudication, the Court reserved to the judi­
ciary and normal judicial process the authority 
to reach a final judgment as to whether a gov­
ernment action was supported by the claim of 
"necessity." If "it is the emergency that gives 
the right," it would be the Court that would es­
tablish whether the emergency, as a prior con­
dition, actually existed in fact. "Necessity" was 
at the crux of the inquiry as to constitution­
ality. On that crucial element in emergency­
power law, the Court was unwavering, whether 
in the hands of Federalists or those of their 
Jacksonian succession.41 

3. Confiscation, Compensation, and 
Emergency Powers: The Civil War Crisis 

In the standard constitutional account of emer­
gency powers, the Civil War era is remembered 
best, understandably enough, for the landmark 
postwar decision in Ex parte Milligan.42 The 
Court's split-opinion ruling in Milligan went 
by a narrow majority against the government 
and declared that constitutional rights must 
be respected in wartime emergency situations 
unless there were conditions of actual, not 
merely anticipated, invasion-a reiteration of 
the Taney Court rule from Harmony-and, fur­
ther, unless the civilian courts were closed and 
unable to function. So would the law stand on 
the question of martial law for the next eighty 
years, until World War 11.43 

As crucially important as Milligan is in the 
history of emergency powers, there were also 
important cases from that era that bore directly 
upon property rights. The most far-reaching le­
gal change in the Civil War years and after was, 
of course, with regard to emancipation of the 
slaves-an issue that had been framed in legal 
discourse down to 1861, against the rising out­
rage of abolitionist sentiment, in property-law 
terms. Without revisiting that dramatic subject, 
there were interesting cases that arose from 
wartime policies that touched general property 
rights in wartime. Two of these cases will be 
considered, United States v. Pacific Railroad44 

and Miller v. United States. 45 

Both the arguments of counsel and the 
opinions of a divided Court in Miller, decided 
in 1870, addressed the ways in which the war 
powers under the Constitution were affected by 
the terms of the law of nations. That issue was 
interwoven with others---due process concerns 
rooted in the Fifth and Sixth amendments, plus 
the question of whether states in rebellion had 
a status equivalent to that of foreign enemy 
states. 

By acts of 1861 and 1862, dating from 
the dark days for the Union cause, when the 
military outcome of the Civil War was hardly 
certain, Congress had authorized the President 
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to issue a proclamation for confiscation of the 
property of Confederate civil and military of­
ficers (and also all former office-holders in 
the United States who accepted an office in 
the Confederate government). The 1862 Act 
is best remembered, of course, for its historic 
provisions granting freedom to all slaves who 
escaped from or were captured by the Union 
forces in the hands of slave-owners "engaged 
in [the] rebellion ... or who should in any way 
give aid and comfort thereto." The statute also 
authorized the President to employ African 
Americans "in the suppression of the rebel­
lion," opening the way to their recruitment for 
the Union armies. 46 

These were revolutionary measures, con­
stituting the portentous first legislative steps 
toward full emancipation and equal rights for 
blacks. By contrast, the Union government's 
implementation of the confiscation policy be­
came largely bogged down by complexities 
stemming from deference to the northern state 
governments' policies, conflicting effects of 
presidential pardons and amnesties, and the 
like.47 Ironically, however, it was a confisca­
tion action, in Miller, that the Court seized 
upon to re-examine some fundamental consti­
tutional issues that the southern states' seces­
sion had raised-and to advance significantly 
the doctrine of emergency war powers. 

Samuel Miller was a locally prominent 
judge and legislator in Virginia, and he served 
the Confederate States government and his 
own state during the rebellion in various public 
offices, thus clearly qualifying him as a can­
didate for confiscation action under the 1861 
and 1862 statutes. On information ex parte in 
an affidavit from one Thacher, a New York res­
ident, that Miller had admitted to him in private 
conversation that he was dedicating 10 percent 
or more of his income voluntarily to the cause 
of the Confederacy, the federal district attorney 
in Detroit moved to attach and confiscate com­
mon stock of significant value in two Michigan 
railroad corporations. 48 In accord with the pro­
cedures specified in the statutes, this was done 
under admiralty and revenue-collection rules. 

In these proceedings, no personal service of 
notice was required and no opportunity for jury 
trial was afforded. The federal marshal served 
notice upon the company offices in Michigan, 
and then notice of his action was filed in the 
federal district court by the federal attorney. 
Following that filing, in early 1864, the gov­
ernment confiscated Miller's stock holdings. 

After the war, Miller and then, after his 
death, his heirs sued in federal court for recov­
ery of his losses by that action. Their claims 
denied in the courts below, they brought their 
case to the Supreme Court in the December 
1870 term, six years after the confiscation. It 
was also five years after the Appomattox sur­
render, but, as the Court's opinions would in­
dicate, important constitutional questions still 
remained outstanding. 

Justice William Strong wrote for the 
Court, upholding the government, and, in a dis­
sent joined by Justice Nathan Clifford, Justice 
Stephen Field took issue with virtually every 
aspect of the majority's decision. On the ex­
tent of congressional authority to take enemy 
property, the majority essentially endorsed the 
argument of government counsel-that under 
rules of law in the law of nations, Congress 
might have ordered confiscation of Miller's 
property ( or any other enemy's) "by the mere 
force of the statute, without any other proceed­
ings whatever, or it could adopt any other pro­
cess it should choose. "49 

The statutory language had specifically 
adverted in a preamble to the fact that ordi­
nary judicial process was impossible, by dint of 
the rebellion's having closed federal courts and 
offices. Under those circumstances, the char­
acter of the emergency bore directly on the 
validity of suspending ordinary due-process 
guarantees, opting for revenue and admiralty 
procedures. Even that aspect of the contro­
versy was not a necessary element of justifica­
tion in the Court's broad view of governmental 
power in this emergency context. For once the 
guns at Fort Sumter had sounded, the condition 
of war "was alike an actual and a recognized 
fact, [and] the United States were invested with 
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belligerent rights in addition to the sovereign 
powers previously held."50 

"[T]he power to declare war," the Court 
declared, "involves the power to prosecute it 
by all means and in any manner in which war 
may be legitimately prosecuted. It therefore 
includes the right to seize and confiscate all 
property of an enemy and to dispose of it at 
the will of the captor."51 Having thus recon­
firmed the broad and virtually plenary author­
ity of Congress vis-a-vis enemies in time of 
war, the Court also provided a wholesale en­
dorsement of delegation of a wide discretion 
to the President. The statutes would become 
effective when the President decided to issue 
a proclamation initiating their enforcement. 
Once such a proclamation actually was issued 
from the White House, however, Congress pre­
scribed specifically that "made it the duty of the 

President" to confiscate. 52 

Rejecting arguments that the confisca­
tion violated the due-process provisions of the 
Fifth and Sixth Amendments, the Court fur­
ther ruled that the statutes, being an exercise 
of the war power and not criminal law, were not 
constrained by those amendments. The Court 
also rejected arguments that the law of nations 
protected Miller because he was not a for­
eign enemy. A person abetting a rebellion had 
no more rights than those of an alien enemy; 
and the Marshall Court decisions that spoke 
of rules of war as giving benefit of "civilized" 
and "humane" consideration to property rights 
were not taken as mandatory restrictions on the 
legitimate authority of a government at war. 

In a strident and comprehensive dissent, 
Justice Field contended that the statutes were 
plainly criminal law, so that the confiscation 
had been a taking in stark violation of es­
tablished property rights. By the majority's 
validation of a proceeding in rem under ad­
miralty and revenue rules against a property 
holder in this way, Field declared, the court 
"works a complete revolution in our crimi­
nal jurisprudence. "53 He was willing to ac­
cept the broad scope of the war power as Chief 
Justice Marshall had laid it out in Brown, but 

the abridgment of enemy property rights that 
Marshall had conceded as legitimate should 
not apply to Miller. "By enemies is meant 
permanent inhabitants of the enemy's coun­
try," Field contended, and Miller's residence 
in Virginia, even during the rebellion, did not 
meet that definition.54 

One final aspect of Miller and its doc­
trinal heritage is of special interest here, be­
cause the majority opinion adverted to a "doc­
trine of confiscation" in terms that we will 
encounter again, with broad ramifications, in 
a case involving seizure of property during 
World War 1.55 This element of the Court's 
findings was derived from its reading of the 
law of nations. "The whole doctrine of confis­
cation," expressed in the rules of war in the au­
thoritative texts, "is built upon the foundation 
that it is an instrument of coercion, which, by 
depriving the enemy of property within reach 
of his power ... impairs his ability to resist the 
confiscating government, while at the same 
time it furnishes to that government means for 
carrying on the war."56 

The second Civil War property case of 
special interest, United States v. Pacific Rail­
road (1887), came to the Court later in time and 
involved very large financial stakes. Whereas 
the Miller confiscation case had involved the 
dry-as-dust procedural issues of taking intan­
gible property from a company office in a town 
hundreds of miles distant from the field ofbat­
tle, the Pacific Railroad case originated with 
the orders of a Union Army general promul­
gated in the heat of battle and facing a po­
tentially catastrophic defeat if he failed to act 
decisively. A Confederate force led by Gen­
eral Sterling Price, in his famous western cam­
paign of fall 1864, had invaded Missouri and 
was threatening the defenses of St. Louis, a 
major Union city. Defending against the Con­
federate force was General William Rosecrans, 
who ordered his Union Army to destroy several 
large, strategic railroad bridges "as a military 
necessity" in order to slow Price's advance. 57 

St. Louis was spared, and as the tide of battle 
turned Rosecrans found it equally imperative, 
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as a matter of "military necessity," to rebuild 
those same bridges for use of his own force. 
He met with the officers of the railroad com­
pany, obtaining agreement that they would do 
as much rebuilding at their own expense as was 
possible; but the general also announced his in­
tention to order the reconstruction by the gov­
ernment of any bridge the companies lacked 
the capacity to restore. He would, he said, ex­
pect the companies to bear the costs involved 
for the government in reconstructing bridges, 
through a withholding of any freight revenues 
owed them for carrying military or other gov­
ernment freight. If this arrangement were later 
to come up in a court of law, it was entirely 
agreeable to Rosecrans; he anticipated a set­
tlement of any dispute "on principles of law 
and equity." For the moment, however, the vi­
cissitudes of war required instant action, and 
the railroad's officers were in no position to 
quarrel with the arrangements that Rosecrans 
imposed.58 

Justice Field wrote for a unanimous Court 
this time, ruling on the company's claim that 
the government should refund freight earnings 
withheld since the war on the basis of Rose­
crans's order. Unlike in the Michigan bond case 
involving Miller's property rights, in this in­
stance Field invoked the war powers and gov­
ernment discretion in the broadest terms. The 
stated "necessities of war" were determinative 
for the Court, and those "necessities ... called 
for and justified" both Rosecrans's action in 
destroying the bridges and his orders for their 
reconstruction. "The safety of the state in such 
cases overrides all considerations of private 
loss," Field wrote: "Salus populi is then, in 
truth, suprema lex. "59 In the heat of battle, with 
invading troops on the march, the Court did not 
assert the need for close judicial scrutiny of the 
commanding general's decision to invoke "ne­
cessity." As we shall note, some of the land­
mark twentieth-century cases would be of a 
different character, both as to wartime situa­
tions and as to the shift in emphasis to adjudi­
cating the claims of"necessity" in response to 
general economic crises in peacetime. 

The civil-law doctrine as formulated by 
Vattel was extensively cited in this opinion, as 
it had been relied upon repeatedly in the pre­
vious deliberations of the Court on emergency 
power. Approvingly quoted was Vattel 's rule 
that when damage was caused by "inevitable 
necessity" in the course of active combat, it 
was no different from loss at the hands of en­
emy troops. "All the subjects are exposed to 
such damages; and woe to him on whom they 
fall! The members of a society may well en­
counter such risk of property, since they en­
counter a similar risk of life itself. "60 Were the 
state to be held responsible for such private 
losses in war, moreover, it would completely 
exhaust the public resources, and hence was 
"a thing utterly impracticable."61 

Field buttressed his argument further 
with historical examples that militated against 
compensation to the company for the bridges 
rebuilt by the government, citing various deci­
sions by Congress on claims for reimburse­
ment. There was a consistent pattern, he 
concluded, "[that] sufferings by the general 
ravages of war had never been compensated 
by this or any other government. "62 Some 
emotional effect must have been evoked from 
another reference-viz., a veto message by 
President Grant, in which the old command­
ing general refused to sign a special act 
of Congress compensating a homeowner for 
losses suffered when his home, which had 
served enemy sharpshooters, had been burned 
on order of Union officers to prevent its be­
ing used by the Confederates. Private property, 
Grant declared, was, "[as] a general principle 
of both international and municipal law," sub­
ject to be occupied, taken, "or even actually 
destroyed, in times of great public danger, and 
when the public safety demands," with no le­
gal obligation on the part of the government to 
pay compensation. 63 

Having endorsed this broad construction 
of war powers, however, the Court placed 
on the government, no less than the railroad 
company, the obligation to carry burdens that 
war placed upon it. Although there was no 
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requirement to pay the company any reim­
bursement for its expenses in replacing bridges 
destroyed by the retreating Union forces, the 
opinion continued, neither was there an obli­
gation upon the company to reimburse the 
government for the Army's expenses in re­
building their other bridges. To that extent, 
the Court did place a judicial barrier in the 
way of indirect government "impressments," 
as it were, of private-property rights. And 
it comes as no surprise that it was Justice 
Field who wrote for the Court. The decision 
as he framed it presaged his strong support 
for both governmental authority (where it met 
his standard of legitimacy) and famously un­
yielding arguments for property rights against 
government action that he believed crossed 
the boundary line limiting its constitutional 
authority. 64 

Judicial consideration of where that line 
ought to be drawn in a wartime emergency 
was one distinctive kind of exercise in con­
stitutional interpretation. Distinctively differ­
ent in vital respects was the judicial quest 
to determine the legitimacy of broad emer­
gency power in economic crises. Especially 
interesting among the twentieth-century de­
velopments were two vital questions. First, 
could powers once granted in wartime, explic­
itly to meet the war emergency, continue to 
be exercised after the hostilities had ended, 
and if so, was there any limit on their dura­
tion? And second-and no less difficult and 
portentous-was it constitutional (whether a 
wise policy or not) for Congress to delegate 
to the Executive broad discretion to declare 
the existence of emergencies and then suspend 
normal guarantees of rights? Such authoriza­
tions to the President to declare emergencies 
have proliferated dramatically, in fact, since 
the 1930s, both as to scope and as to num­
ber of authorizations. To what extent, then, has 
the "traditional" Constitution-as known un­
til, say, the 1930s-been supplanted by a qual­
itatively different structure of governance, and 
with effects for the future upon the traditional 
guarantees of fundamental liberties to which 

Earl Warren referred as the underpinnings of 
"a free government"? 

Many historians and legal scholars have 
written on these themes, and it is not my in­
tention here to go over the same ground very 
broadly. 65 Rather, in the concluding section of 
this study, I want to underline some of the ways 
in which the constitutional theory of property 
rights has been of prominent concern to the 
Supreme Court in its ongoing reconsideration 
of emergency powers. 

* * * * * 
The issues we have discussed had typ­

ically been embedded, as considered by the 
high court, in cases arising from the war 
power. In the twentieth-century cases, one of 
the Justices' concerns was to clarify the rela­
tionship between the powers associated with 
conduct of war and the "ordinary" emergency 
power as exercised by civilian government in 
peacetime. I want to examine here some spe­
cific doctrines that the Court formulated in 
this enterprise, but also to discuss briefly the 
larger process of changes in policy and law that 
have produced the seemingly irreversible in­
crease in the Executive's power and the conse­
quent distribution of real power in the modem 
American constitutional order. 

1. The Impact of Mobilization During 
World War I 

When the United States entered World War I, 
the President and Congress moved quickly to 
put policies in place for mobilization of la­
bor and resources. In addition to sweeping 
laws regulating freedom of speech and insti­
tuting censorship of the press through controls 
over use of the mails, Congress authorized the 
President to nationalize or take over the op­
erations of railroads and water-transport sys­
tems, telephone and telegraph companies, and 
ship-building facilities. Under the Lever Act of 
August 191 7, further presidential powers were 
legislated, covering a vast array of economic 
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activities and interests. Given unlimited au­
thority to create agencies and reorganize the 
government to implement Lever Act powers, 
President Wilson ordered new controls over 
mining, food supply and prices, mineral pro­
duction, and the processing of alcoholic bev­
erages. Meanwhile, Congress extended virtu­
ally plenary power over the property of enemy 
governments and enemy aliens, together with 
authority to establish comprehensive presiden­
tial control over imports and exports. 66 All this, 
of course, happened parallel to the harsh cam­
paign of repression of speech and press un­
der espionage and sedition acts, against the 
background of a war-propaganda operation un­
der the Committee for Public Information, that 
further enhanced Executive authority and cur­
tailed traditional individual rights in addition 
to the property rights affected by the economic 
controls. 67 

Two constitutional issues that arose from 
the administration of emergency powers dur­
ing the war and the immediate postwar years 
are of special interest to us in light of the ear­
lier history. The first issue-a familiar one, 
with roots in the Marshall Court decisions­
concerned the property rights of enemy aliens 
as presented in the case of US. v. Chemical 

Foundation, Inc., decided in October 1926, 
eight years after the armistice that ended 
hostilities.68 It is a curious case in that the 
petitioner was the federal government itself, 
which had brought suit to obtain invalida­
tion of a transfer of certain industrial patents 
"seized" as enemy property during the war. 
The wartime government officer in charge, the 
Alien Property Custodian, had taken control 
of valuable patents to chemical processes, to­
gether with various trademarks, and then trans­
ferred this property by sale. The purchaser 
was the Chemical Foundation, a corporation 
founded under the laws ofDelaware in 1919 for 
the stated purpose of purchasing the patents in 
question. Once it had ownership, the founda­
tion was empowered to manage these rights "in 
a fiduciary capacity for the Americanization of 
such industries as may be affected thereby, for 

the exclusion or elimination of alien interests 
hostile or detrimental to the said industries, and 
for the advancement of chemical and allied 
science and industry in the United States."69 

The transfer of the patent rights was made at 
private sale for $271,000. It was done with­
out notice, an unusual arrangement justified 
by a provision obligating the corporation "to 
grant non-exclusive licenses upon equal terms 
to qualified American manufacturers."70 

The corporation apparently was up and 
running, and bringing in revenues that sup­
ported the salaries of its top officers and di­
rectors, meanwhile contributing to the "Amer­
icanization" of technologies that had been 
developed in Germany and the stream of 
revenue that they were producing. All this 
attracted the government's attention when 
Warren Harding's appointees in the Justice 
Department succeeded the Wilson administra­
tion after the 1920 election. What the govern­
ment's lawyers found improper-and possibly 
illegal-was that the same individuals as had 
conceived the project of forming this corpo­
ration and had provided the legal counsel on 
which the terms of the patent transfer to the 
corporation had been written were also the 
key officers and directors of the corporation. 
They included, above all, the Alien Property 
Custodian himself! 

The government initially filed a com­
plaint in federal district court, alleging: that 
a small group of chemical manufacturers had 
conspired to obtain these patents "at nominal 
prices" through the establishment of the Chem­
ical Foundation, Inc.; that they had used the 
patents obtained to further combinations and 
monopoly of "certain chemical industries" in 
the United States; and that the property had 
been obtained through "fraudulent deception" 
in violation of federal statutes governing the 
terms of sale for government property. The 
trial court rejected the claim of unlawfulness in 
the transfer, and the case came to the Supreme 
Court on appeal on the question of whether 
the sale had been illegal under the statutes for­
bidding conflicts of interest such as appeared 
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so blatantly here when government officers 
or fiduciaries transferred property held by the 
federal government. 

In accord with the basic doctrine of the 
law of nations, adopted by the Marshall Court 
in the early cases and asserted in categorical 
terms again in Civil War cases,71 the Court 
now reaffirmed that enemy property is en­
tirely at the mercy of the U.S. government 
when the war powers are invoked legitimately. 
As a war measure, the Trading with the En­
emy Act "should be liberally construed," the 
Court declared. The power of a war govern­
ment was plenary: "Congress was untram­
meled and free to authorize the seizure, use 
or appropriation of [enemy] properties without 
any compensation to the owners." Although 
the government might stand ready to negoti­
ate compensation with Germany or its nation­
als, this matter was not a justiciable one. The 
President had been free to determine at his dis­
cretion how the properties should be disposed 

of, by what agency, and under what terms. 
Hence, the contract for transfer stood valid and 
binding. 

This sweeping reaffirmation of plenary 
government control over enemy alien rights 
would take on even greater importance in a 
later era of American constitutional law, when 
the Court effectively merged the Chemical 

Foundation ruling on unlimited presidential 
authority in this regard ( under the Trading with 
the Enemy Act, still in effect, amended, well 
into our own day) with the doctrine of excep­
tional breadth of presidential authority vis-a­
vis Congress in foreign affairs, set forth in 
the famous Curtiss-Wright decision of the late 
1930s.72 

The second issue oflong-term importance 
to which I would like to give brief attention 
is the "durational" one with respect to war 
measures. This had come up to the Court in 
various Civil War era cases,73 but after Novem­
ber 191 7 the question arose again, with respect 

This widow from a small Texas town wrote to President Roosevelt in 1942 pleading for rent control so that 
she and her daughter would not be evicted from her home. The Office of Emergency Management imposed 
rent controls during the war to protect those living on the home front. 
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to legislation actually enacted after the cessa­
tion of hostilities but before any formal end 
to the war by treaty. The cases raising this is­
sue concerned the prohibition of manufacture 
and sale ofhard liquor, and also the imposition 
of rent controls in the District of Columbia. 
The Court ruled that such emergency legisla­
tion was valid under the war powers not only 
during the period of the fighting, but for area­
sonable period beyond that time. 

In two decisions written by Justice Oliver 
Wendell Holmes, Jr., the arguments of "ne­
cessity" for the rent-control legislation were 
considered in a framework of analysis that 
was embedded in police-power jurisprudence. 
That is to say, Holmes argued that, like tradi­
tional peacetime powers for regulation of pub­
lic health, safety, and welfare, the war pow­
ers might go "to the verge" and so be found 
to require payment of compensation to prop­
erty owners who suffered from government ac­
tion. But as late as 1921, in his opinion for 
the court in Block v. Hirsh,74 he ruled against 
the contention that there had been an effective 
"taking" in the rent controls. Three years later, 
however, the Court looked again at the ques­
tion of whether changed circumstances had 
rendered the same law unconstitutional.75 

The Court's reaffirmation that the termi­
nation of hostilities was not determinative as 
to emergency powers was only one side of the 
coin. The other was that by stressing the im­
portance of "circumstances," the Court was, 
in effect, asserting here that it would examine 
the factual evidence presented in suits relat­
ing to the continued existence of emergency 
conditions. It would not take a congressional 
statement regarding the "necessity" issue as 
determinative. We will encounter this impor­
tant question-viz., who has the final say as 
to necessity, whether of a congressional emer­
gency statute or an act of a military commander 
in the field or at sea?-in other decisions that 
followed. 

One final observation is appropriate con­
cerning the impact of constitutional change 
during World War I. Because the Trading with 

the Enemy Act remained in force, with its 
provisions for presidential declaration of a 
war-related emergency, a significant arsenal 
of latent authority was available to Franklin 
D. Roosevelt when global events during the 
1930s presaged the outbreak of World War 
II. In the interim, since the Hundred Days of 
193 3, Congress had given the President a great 
panoply of new emergency powers with which 
to address the economic crisis in the Depres­
sion. "Even before 1939," Clinton Rossiter 
has written, "Mr. Roosevelt, in an emergency 
to be ascertained and declared by himself, 

could have prohibited transactions in foreign 
exchange, seized power houses and dams, in­
creased the army and navy beyond their au­
thorized enlisted strength, devaluated the dol­
lar, forbidden all Federal Reserve transactions 
except under regulations which he approved, 
seized (in war or when war was imminent) any 
plant refusing to give preference to govern­
mental contracts or to manufacture arms for a 
fair price, requisitioned any American vessel, 
and exercised complete control over all com­
munications in the United States."76 Open­
ended congressional authorizations empower­
ing the Executive to declare an emergency had 
effected that fundamental change in the con­
stitutional order that has been so frequently 
remarked. 

Even in the first years of his administra­
tion, when emergency power centered only on 
the domestic economic crisis, FDR so often 
invoked the Trading with the Enemy Act and 
the arsenal of earlier constitutional adjudica­
tions on the emergency power that it could 
plausibly be said that Roosevelt was govern­
ing largely on the basis of "the First World 
War Constitution"! 77 By the end of World War 
II, however, that version of the Constitution 
had yielded to one even more dramatically sub­
ject to presidential powers under invocations of 
emergency. The number of statutes authorizing 
the President to suspend normal processes and 
constitutional guarantees, along with the scope 
of their subject matter, continued to expand 
through the decades following the war. And, of 
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course, with the current crisis following 9/11, 
the constitutional issues involved today are of 
new and urgent importance. 

2. The New Deal and After: A 
Transformed Constitutional Order 

Reflecting on the events of his first hec­
tic months as President in 1933, the year of 
the Hundred Days and the founding of the 
New Deal, FDR wrote: "Every day that went 
by ... brought before me and the Cabinet and 
the Congress some new emergency which 
cried out for action. "78 The responses that 
Roosevelt espoused, insofar as they were not 
merely pragmatic and asserted ex cathedra, 

rested upon the constitutional foundation of 
emergency powers. It is axiomatic in the work 
of virtually all constitutional historians and an­
alysts of 1930s political history to begin with 
the words from FDR's inaugural in which he 
compares the Depression to a war-and tells 
the country, and Congress in particular, that 
he requires the same degree of discretionary 
power as though it were an armed conflict. 
Throughout the New Deal years, the rhetoric of 
"war" persisted, as it does in a different con­
text today ( the "war on terror," the "war on 
drugs," and other causes and policies). And 
Roosevelt never let up in pressing the Congress 
for expanded statutory authority, never failed 
to interpret in the broadest possible terms such 
authority as was given him in legislation. Not 
least important, he never slackened in pressing 
claims to act on prerogative power by assert­
ing the inherent authority of the President as 
"commander-in-chief' or in exercising general 
"executive" powers. 

The high point of drama in that consti­
tutional story, more than matching the signif­
icance of even the "Court-packing" episode, 
was an overt threat from FDR in 1942 (dur­
ing one of the most difficult periods of the 
war) to nullify a statute if Congress did not 
do his will. This was in relation to a provision 
of the Emergency Price Control Act that ex­
empted agriculture from the wartime controls 
to a degree that Roosevelt believed was un-

dermining the economic regime and harming 
the war effort. "In the event that the Congress 
should fail to act, and act adequately," he pro­
claimed, "I shall accept the responsibility, and I 
will act."79 In that instance, Congress yielded, 
and the issue was quieted. In many other in­
stances, however, both as to economic mea­
sures and as to foreign policy, taking broad 
liberties with both the Constitution and the spe­
cific terms of neutrality legislation, Roosevelt 
did not bother to go to Congress at all, whether 
to seek compliance after the fact or to make ex­
plicit threats. Domestic emergency and over­
seas threats spoke for themselves as justifi­
cation for executive initiatives in the implicit 
philosophy of his administration. 80 

The full story of the New Deal and the 
Court-and especially the "constitutional rev­
olution" that so fundamentally altered the in­
herited "Lochner era" and interwar doctrines 
of contract, police-power, and separation-of­
powers law-has been told many times (albeit 
in divergent interpretive versions) by eminent 
scholars, and there is little purpose in review­
ing that aspect of the property-rights issue 
here. 81 In addition, however, to the Court's re­
sponses to those questions, largely raised by 
congressional legislation and actions of the 
Executive, there was another dimension of ju­
dicial response to which I do want to give 
brief notice. This was the way in which the 
Justices sought to work out what might be 
termed a "generic" emergency-power doctrine 
that would be applicable generally, at least in 
peacetime, and that could be a reliable and con­
sistent check against abuse of property rights. 
The Court's approach to this problem was ex­
emplified in the famous Minnesota Mortgage 
case, to which we tum next. 

3. The "Generic" Emergency Power: 
The Rhetoric of Rights, Powers, and 

"Necessity" 

In few areas of constitutional law has the 
Supreme Court produced such ambiguous 
rhetoric, so many Delphic pronouncements, 
and such complex doctrinal confusion as it 
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long did in its quest for a generic doctrine of 
emergency powers. In the war-powers cases, 
the lines had been drawn fairly clearly-and 
resolved largely in the government's favor, as 
has been noted here. In the matter of peace­
time uses of emergency powers, however, as 
the Great Depression spread its baleful effects 
throughout the nation, the Court's position was 
anything but certain. 

The case of Loan Association v. Blais­
dell82 brought to the Court a challenge to 
the constitutionality of a mortgage-payments 
moratorium law enacted in Minnesota in 193 3. 
The statute was enacted amidst a wave of fore­
closures that was feeding what the Minnesota 
attorney general declared in argument was a 
perilous decline of public order. Declaring an 
emergency, the statute provided for "temporary 
and conditional relief'83 by authorizing state 
trial courts to stop a foreclosure and approve 
extension of time for payments due. Signifi­
cantly, the act was to be effective "only during 
the continuance of the emergency" and in any 
event for no longer than two years from the 
time of its passage. 84 

Argument centered on whether the exten­
sion of state police power to this extent was in 
blatant violation of the Contract Clause, which, 
after all, had been written in thel 780s against 
the background of "stay laws" not much dif­
ferent than Minnesota's statute. Was the emer­
gency of such moment that it warranted an 
abrogation-even if only temporary----of obli­
gations of a mortgage contract? And if so, on 
what principle would a limit on the reach of 
the Contract Clause owing to emergency con­
ditions be justified in generic terms? 

The Court had already faced such a ques­
tion two years earlier in a more familiar type 
of police-power case, New State Ice Company 

v. Liebmann. 85 The regulation of ice business 
by the State of Oklahoma was at issue, and 
the Court's majority, including Chief Justice 
Charles Evans Hughes, struck down the law on 
grounds that the ice business was not "affected 
with a public interest"-the standard, dating 
from Munn in 1877, that was still being ap-

plied regularly when state regulatory laws were 
challenged. Justice Louis Brandeis's dissent in 
this case is famous for its memorable argu­
ment that the principles of constitutional fed­
eralism meant that "a single courageous State 
may, if its citizens choose, serve as a labora­
tory; and try novel social and economic ex­
periments without risk to the rest of the coun­
try." What is recalled less commonly is that 
Brandeis did not rely wholly on the appeal to 
the principle of federalism: he also contended 
for recognition by the Court of exceptional 
circumstances. The Depression, he asserted, 
in language that foreshadowed FDR's famous 
declaration in his 1933 inaugural speech, had 
produced "an emergency more serious than 
war." For the Court to apply the tired standard 
of business affected with a public interest, dis­
counting completely the urgency of such a cri­
sis, appeared to Brandeis a dangerous course. 86 

By introducing the emergency aspect 
through a focus on circumstances in the 
Oklahoma case, Brandeis was invoking a stan­
dard of adjudication in regard to property 
rights that resonated with the reasoning ap­
plied in at least one major case of an earlier 
day involving state (as opposed to national) 
authority. Specifically, in Noble State Bank v. 

Haskell in 1911, the Court, in a unanimous 
opinion written by Justice Holmes, had upheld 
an Oklahoma statute that required banks to pay 
compulsory assessments to support a statewide 
deposit guarantee fund. Although it was a less 
startling use of the regulatory power than the 
Minnesota mortgage moratorium twenty-three 
years later, still it was open to a serious chal­
lenge under the terms of the Contract Clause. 
The Court's decision upholding the Oklahoma 
statute was rendered at a moment when the 
Panic of 1907, a serious event in the national 
financial markets, was still a fresh memory. It 
was therefore especially significant in the his­
tory of property rights and emergency pow­
ers that Holmes specifically stated that the 
Oklahoma law had been enacted in hopes that 
it "would make a [bank] failure unlikely and a 

general panic almost impossible." The power 
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of a state to head off an emergency in this way 
"must be recognized, if government is to do its 
proper work." 87 

In judging the constitutionality of such 
statutes, Holmes went on to say, it was of course 
necessary to draw lines as to their reach and 
constitutional limits: "[As] elsewhere in the 
law," he wrote, "lines are pricked out by the 
gradual approach and contact of decisions on 
the opposing sides."88 Here, then, was pre­
cisely the same approach as that which Holmes 
would apply in the post-World War I rent­
control cases. The Court would consider cir­
cumstances, and after making a determina -
tion as to whether the state government's ac­
tion was reasonable in light of those circum­
stances, it would decide whether the cumula­
tive "pricking out" process had come so far 
that the dots had been connected and a firm 
doctrinal boundary line had been formed. 89 

The echo of those cases and principles of 
adjudication were heard in the Hughes Court's 
approach to the issues posed in Blaisdell. Writ­
ing for the majority, the Chief Justice under­
lined the urgency of conditions in Minnesota 
that lay behind the legislature's decision to 
adopt such a measure, quoting from Marshall 
in McCulloch v. Maryland the famous phrase 
that "[I]t is a Constitution we are expound­
ing ... intended to endure for ages to come 
and consequently to be adapted to the vari­
ous crises of human affairs. "90 Adverting to 
the evidences of far-reaching social instabil­
ity and the threat of violence that Minnesota 
had introduced in argument, Hughes compared 
the economic crisis there to the "limited and 
temporary interpositions" that the Constitu­
tion must permit, even against the Contract 
Clause's terms, "if made necessary by a great 
public calamity such as fire, flood, or earth­
quake." To ignore the severity of the crisis in 
Minnesota, would amount to a blindness to the 
importance of "the maintenance of a govern­
ment by virtue of which contractual relations 
are worth while." Having made this important 
rhetorical move, Hughes then proceeded to at­
tempt a generic construct that would serve as a 

principled basis for application of emergency 
powers-a construct that would be responsive 
to what he termed the "growing appreciation 
of public needs and of the necessity of find­
ing ground for a rational compromise between 
individual rights and public welfare."91 

At hand for Hughes in Blaisdell was the 
highly enigmatic dictum, from a 1917 de­
cision, that "[A]lthough an emergency may 
not call into life a power which has never 
lived, nevertheless emergency may afford a 
reason for the exertion of a living power al­
ready enjoyed."92 This effort at a generic doc­
trine was suggestive but hardly sufficient, as 
Hughes recognized, and so he offered his own 
formulation of the appropriate general prin­
ciple: The existence of an emergency itself, 
Hughes wrote, "does not create power; "how­
ever, "emergency may furnish the occasion for 
the exercise of power .... The constitutional 
question presented in the light of an emergency 
is whether the power possessed embraces the 
particular exercise of it in response to particu­
lar conditions. "93 

Not long after deciding Blaisdell, the 
Court shifted ground in its decisions on 
comparable regulatory measures in the states 
that were prompted by Depression conditions. 
Rather than adhere to the approach it had taken 
in the Minnesota case, building on the con­
cept of emergency power, the Court instead 
allowed a much broader discretion for state 
legislatures in their decisions and programs 
for economic regulation by two famous shifts 
away from earlier doctrine: by its repudiation 
inNebbia v. New York94 of the "affection with 
a public interest" standard for judging which 
specific economic interests might be regulated 
and which ones must be immune; and by its ex­
tension of the congressional regulatory power's 
reach under an expansive interpretation of the 
Commerce Clause. The latter movement, es­
sentially giving Congress a broad-ranging po­
lice power in economic regulation, culminated 
in Wickard v. Filburn. 95 

Historians and legal scholars have recog­
nized the importance of Filburn as a landmark 
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Commerce Clause case. What is almost never 
mentioned, however, is the important fact the 
Court decided this case in the parlous early 
days of America's involvement in combat dur­
ing World War II. It was in the midst of emer­
gency conditions, then, with a full mobiliza­
tion of the economy and of labor under way, 
that the Court upheld in Filburn an extreme 
degree of governmental control over the cul­
tivation and uses of farm products. Whether 
the Court would have reached so firm a po­
sition on what now amounted to a nearly ple­
nary police power for Congress had the case 
come up in a different context unrelated to war 
emergency is a question worth pondering. In 
any event, the kind of efforts that the Court 
had made earlier toward constructing a generic 
emergency power doctrine-most notably in 
Wilson v. New and in Blaisdell-had proven 
to be a false start. It had given way to action 
along these other doctrinal paths that the Court 
followed in its progressive accommodation of 
the new impulse for enlarged governmental au­
thority over property rights and operations of 
the economy generally. 96 

And so the Court has made a record of giv­
ing ground in both the New Deal and the World 
War II periods with respect to state regulatory 
regimes, and from that time to the present day 
with respect to war powers, as Congress itself 
has vested the President with a wide and pow­
erful discretion with respect to invoking emer­
gency powers in the name of national security. 
It would be misleading, however, to conclude 
that the Court had removed itself altogether 
from any role in protecting property rights 
when emergency powers were at issue. This 
was signaled by the extraordinary Steel Seizure 
case, Youngstown Sheet & Tube Company v. 

Sawyer, decided by the Court in 1952.97 

4. Executive Powers and Judicial 
Intervention: The Steel Seizure Case 

The Steel Seizure case was concerned above 
all with adjudging the claims advanced by 
the Truman administration as to the "inher-

ent powers" of the President. American troops 
were in the field of battle in Korea, and a steel 
strike was in the offing that would undercut 
production in this vital war-related industry. 
Hence, President Truman ordered the Secre­
tary of Commerce to seize the nation's steel 
plants and operate them under government di­
rection until the strike issues had been settled. 
In his opinion for the Court's six-member ma­
jority, Justice Hugo Black ruled that the prin­
ciple of separation of powers must prevail, and 
since no congressional statute had authorized 
the President to seize these industrial facilities, 
his action was patently unconstitutional. 

One centrally important aspect of the Steel 
Seizure case merits brief additional mention 
here. 98 Government counsel pressed the Court 
to be mindful of what it termed "the necessity, 
the vital necessity" of keeping the steel mills 
running. Their argument from this premise, of 
course, was that responsibility properly rested 
with the President, and not the judiciary, in 
establishing whether such "vital necessity" 
should prevail over other considerations, even 
what in less urgent situations might be legit­
imate constitutional barriers.99 Here was the 
time-honored claim, then, of"necessity"-and 
the persistent question whether, once the Ex­
ecutive ( or, in a different context, the military 
authorities under authority of the President as 
Commander-in-Chief) declares an emergency, 
administrative discretion prevails and is im­
mune from effective judicial review of circum­
stances as well as the law. 

President Truman and members of his ad­
ministration had said in widely noticed pub­
lic statements that the question lay outside the 
proper realm of the judiciary. The same argu­
ment denying jurisdiction was made by the 
government lawyers in the lower courts. To 
Justice Black, we can be certain, this was a 
challenge of a very special order. For one so 
dedicated to the notion of the federal courts 
as the palladium of liberty, one must think, no 
argument would have been more unacceptable 
than a claim that the Supreme Court should 
rule itself out of the arena of constitutional 
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process. This had been Black's stated position 
earlier in the 1946 martial law case Duncan v. 

Kahanamoku, when he wrote the Court's ma­
jority opinion ruling that the Army's military 
administration in Hawaii during World War II 
had been illegal. Perhaps even more tellingly, 
Black had expressed the same concern in even 
stronger terms in his private exchanges with 
the other Justices, including especially Chief 
Justice Harlan Fiske Stone, when the latter 
sought to soften and narrow draft opinions that 
Black circulated while Duncan was being con­
sidered. His message was simple: if the Army 
and the government can close federal courts in 
Hawaii and keep them from functioning to pro­
tect due process and constitutional liberty, then 
by the same reasoning, they could close the 
Supreme Court itself. 100 The Court thus made 
clear in Duncan that it would not supinely ac­
cept as determinative a decision by the military 
that "necessity" required a prolonged imposi­
tion of martial law in the absence of invasion or 
insurrection when there was no statute law or 
constitutional provision on which such a policy 
could be justified. 

That the Court has an important role to 
play in scrutinizing claims of"necessity" when 
emergency powers are invoked is a proposi­
tion given special force, moreover, by what 
historical study in archival records has proven 
with respect to the way in which the notori­
ous Japanese-American internment cases were 
argued during World War II. We know now 
that the Solicitor General, in oral argument 
before the Supreme Court, suppressed evi­
dence that clearly would have discredited the 
Army's claims that there was imminent danger 
of sabotage or espionage and that time pres­
sure had required the mass removal of Japanese 
Americans from the West Coast without con­
ducting loyalty investigations of individuals 
that would have indicated the degree of any real 
danger that was posed by their presence. 101 

In Youngstown, though by no means deny­
ing congressional authority to vest specific 
emergency powers in the Executive, the Court 
asserted its power to hold the President ac-

countable when the terms of statutory grants of 
power were exceeded, let alone when Congress 
had authorized a different way of handling 
the emergency. 102 When the Court's decision 
was announced, Earl Warren, then governor of 
California, welcomed it because of its reaf­
firmation that "[E]veryone in the nation, in­
cluding the President, is subject to the written 
provisions oflaw."103 And, as Maeva Marcus's 
analysis of the Court's later decisions on sepa­
ration of powers and on claims of inherent pres­
idential powers has shown, the Youngstown 

Court's basic proposition regarding rule oflaw 
under the Constitution was deployed success­
fully against the Nixon administration to con­
front a President bent on asserting uncontrol­
lable power in defiance of the judiciary and 
Congress alike. 104 The persistence of this rule­
of-law ideal has operated prominently, too, in 
the post-9/11 "war on terror," as lower federal 
courts and units within the Department of Jus­
tice itself have engaged in an ongoing, inten­
sive confrontation between "necessity" and the 
nation's traditional commitments to liberty and 
constitutional due process. 105 

The division of opinion among the Jus­
tices in Youngstown was an indicator of the 
Court's continuing inability to formulate a 
workable generic theory of emergency power. 
Indeed, Jackson adverted to "the poverty of re­
ally useful and unambiguous authority appli­
cable to concrete problems of executive power 
as they actually present themselves .... A cen­
tury and a half of partisan debate and schol­
arly speculation yields no net result but only 
supplies more or less apt quotations from re­
spected sources on each side of any question. 
They largely cancel each other." The Delphic 
pronouncements of the Court in Blaisdell 

and other earlier cases did not serve. Hence, 
Jackson offered an alternative approach to as­
sessing constitutionality of presidential actions 
according to a categorization of"practical situ­
ations" based on cases "as they actually present 
themselves." 106 

Jackson's effort at working through the 
conceptual problem was reminiscent of Chief 
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Justice Stone's dictum in his concurring opin­
ion in the Hawaii martial law case. Stone wrote 
that the meaning and reach of "martial law" 
must be viewed in terms of the situation pre­
sented to the Court: "Its object, the preser­
vation of the public safety and good order, 
defines its scope." But even this pragmatic ap­
proach could not be open-ended. "A law of 
necessity," Stone declared, can justify impor­
tant sacrifices of constitutional liberty in or­
der to avoid undermining national defense and 
security when military power needs to be ex­
ercised in a war emergency. Stone ended by 
going full circle, however, stating that govern­
ment's power to command such sacrifice "may 
not extend beyond what is required by the ex­
igency which calls it forth." 107 Thus, in the 
Hawaii case, he would not accept as fiat the 
military commander's judgment of necessity, 
and after reviewing the situation that had pro­
duced the decision to impose martial law and 
assessing the persuasiveness of the evidence 
that had been presented at trial as to immi­
nence of real danger, Stone found against the 
Army. 

5. The Pacific Railroad Doctrine 
Revividus: Ca/tex of the Philippines 

One encounters no comparable ambiguities or 
judicial angst over the application of tradi­
tional emergency-powers doctrines when the 
Court considered the conventional issue of 
property losses in the heat of battle. In US. 

v. Caltex of the Philippines, Inc., 108 a case de­
cided in 1952, the issue was similar to that of 
the Civil War situation in which bridges were 
burned in order to defend St. Louis against 
Price's army. In Caltex, a private corporation 
that owned large facilities of storage and move­
ment of fuel oil in the Philippines suffered 
heavy financial losses when the commander 
of U.S. forces in Manila seized the properties 
as Japanese invading forces were advancing 
toward the port and Japanese bombers were 
attacking the city. To have the Caltex facili­
ties and fuel taken by the Japanese and used 

for their naval vessels would have been catas­
trophic from the standpoint of American forces 
in the Pacific. The American military torched 
the facilities as Japanese troops were literally 
entering Manila. After the war, Caltex sued for 
compensation. 

In an 8-1 decision, the Court cited the 
doctrine of "necessity" in precisely the terms 
that Justice Field had done in Pacific Railroad, 

stating that losses experienced in this manner 
in the heat of battle fell upon the unfortunate 
sufferers. Field was quoted at length on this 
point: 

The destruction or injury of private 
property in battle, or in the bombard­
ment of cities and towns, and in many 
other ways in the war, had to be borne 
by the sufferers alone as one of its 
consequences. Whatever would em­
barrass or impede the advance of the 
enemy, as the breaking up of roads, or 
the burning ofbridges, or would crip­
ple and defeat him, as destroying his 
means of subsistence, were lawfully 
ordered by the commanding general. 
Indeed, it was his imperative duty to 
direct their destruction. The necessi­
ties of the war called for and justified 
this. The safety of the state in such 
cases overrides all considerations of 
private loss. 109 

Whether or not what Field had written was only 
"a maxim" at the time, the Caltex Court de­
clared, "It is law today."110 Hence, the corpo­
ration could not hope, in this case, to receive 
compensation for its loss. Had the same losses 
occurred in the heat of battle as the Japanese 
directly engaged U.S. forces, as happened im­
mediately after the torching, certainly no claim 
for compensation would have been honored. 
Therefore, the Army's decision to destroy the 
property when enemy forces were actually in 
sight, with Japanese capture of the port nearly 
certain, had to be judged in the same light. It 
was not a "taking" or impressment of property, 
requiring compensation, for the U.S. military 
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commanders were not seeking to appropriate 
the facilities and fuel for their own use in field 
operations. 111 The torching of the property had 
been intended to prevent the enemy from hav­
ing the advantage of using it against the United 
States and its Pacific forces. 112 And so the "for­
tunes of war" argument-the extreme version 
of"necessity" and salus populi from the com­
mon law-prevailed here, just as it had done 
in classic emergency situations since the be­
ginnings of the Republic. Here there was no 
difficulty deriving from lack of an adequate 
generic theory. 

Conclusion 

The Caltex story can serve as a reminder of 
the historic core doctrine from which emer­
gency powers took root-and of the durability 
of that legacy. However, the larger history of 
the Supreme Court's efforts to tame and cabin 
the reach of powers justified by "necessity" 
and to fashion a proper balance between emer­
gency imperatives and the guarantees of con­
stitutional liberty, including the protection of 
property rights in various forms-the history 
that I have sought to illustrate with the cases 
discussed here-is indicative of how complex 
and challenging is the vital process of constitu­
tional adjudication in a system that rests upon 
the fundamental ideal of a free government "on 
trial for its life." 
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