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Everywhere, it seems, culture is in ascendance. More and more social groups 

are claiming to have distinctive cultures and are demanding recognition of 

their cultural distinctiveness. Identity politics has merged with cultural poli­

tics so that to have an identity one must now also have a culture. 1 As a result, it 

sometimes seems as if almost every ethnic, religious, or social group seeks to 

have its" culture" recognized, and for precisely this reason the cultural itself has 

become a subject of political life to a greater extent than in the past. 

The Death of the Social and the Turn to Culture 

The backlash against the proliferation of cultures and identities, and what is 

called the "politics of recognition,"2 has been vehement. Politicians proclaim 

"culture wars" in an effort to reassert both the meaning and centrality of certain 

allegedly transcendent human values.3 Debates about the meaning and signifi­

cance of culture become arguments about "civilization" itself, in which ac­

knowledgment of cultural pluralism and its accompanying decanonization of 

the "sacred" texts of the Western tradition is treated as undermining national 

unity, national purpose, and the meaning of being "American."4 Political con­

tests are increasingly fought over values and symbols, with different parties 

advancing different cultural programs. 5 

With the decline of ideology as an organizing force in international rela­

tions, culture seems to provide another vantage point from which to understand 

new polarities.6 In addition, the cache of the cultural is increasingly resonant in 



public policy where traditional goals like reducing crime and poverty are giving 

way to cultural goals like reducing fear of crime and eliminating the culture of 

dependency. The cultural is the implicit and explicit space of intervention for 

popular new strategies like "community policing" 7 and "workfare"8 that prom­

ise to improve objective problems by altering the attitudes and experiences of 

the subjects of policing and welfare. Government and other formal organiza­

tions believe that it is essential to have cultural strategies in order to more 

effectively govern their employees and customers and to influence their broader 

popular image. The twentieth century familiarized us with the idea of propa­

ganda and the fact that political forces had to utilize mass communications to 

realize their power. Today, however, the cultural has become more than a sup­

plement or a delivery vehicle; it is quite literally where the action is. 9 

In the academy, sociologists, political scientists, and lawyers today find 

themselves invoking II culture" more often at the expense of, and in response to, 

a sense of emergent crisis, with their own master references like "the social," 

"public opinion," and "law." The cultural, in short, comes as a stand-in for 

interpretive grids that can no longer be effectively utilized. It is also emerging in 

the current retail boom in the United States, where the commodity nature of 

goods is increasingly acknowledged and marketed as such. 10 Indeed, Etienne 

Bali bar has suggested that II culturalism" is a central logic of late capitalism. 11 

This turn to culture is but one sign of the decline of the social as central to 

the logic of governance throughout societies of the West. By "the social," we 

mean to invoke the conviction, so widely held in the West since the Renais­

sance, that the collective character of human populations determines history in 

ways not reducible to external factors like religion, sovereignty, or climate; we 

also mean to invoke the incredibly diverse range of discourses and forms of 

expertise that have occupied this field ever since. Some scholars now speak of 

the "death of the social."12 One need not endorse so dramatic a view to acknowl­

edge that the social in this historically specific sense faces increasing competi­

tion and challenges to its legitimacy. This decline comes after the end of a 

period that reached its peak in 1960s and 1970s, when governments in the 

advanced industrial societies sought to self-consciously govern through the 

social, a strategy sometimes described as "the social welfare state" or the II social 

activist state." During that period, the liberal rationality of government associ­

ated with laissez-faire and methodological individualism was generally reor­

dered around the social as a terrain of positive knowledge and for effective 

governmental intervention. Thus social liberalism produced a powerful fusion 

of law, social science, and government. 
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However, after decades in which social problems, poverty, labor exploita­

tion, and crime, for example, set the agenda of government, the social itself has 

come to be defined as a problem to be solved by reconfiguring government. 13 

The general decline in confidence in virtually every institution and program of 

reform, or knowledge gathering, attached to the social is one of the most strik­

ing features of our present situation. Social work, social insurance, social policy, 

and social justice, once expected to be engines of building a more rational and 

modern society, are today seen as ineffectual and incoherent. Socialism, once 

taken to be a very real competitor with liberalism as a program of modern 

governance, has virtually disappeared from the field of contemporary politics. 

Whereas the social sciences-and especially sociology (the most social)-had 

become court sciences at the highest levels in the 1960s and 1970s, they are 

today largely absent from national government and are experiencing their own 

internal drift and discontent. 

The United States, where both authors live and work, clearly represents the 

extreme case of the problematization of the social. The most florid forms of the 

social, such as social insurance, public transportation and housing, public 

health and social medicine, as well as socialism, were never as actively em­

braced by American state or federal governments as they were in comparably 

industrialized societies in Europe, Japan, Australia, and the Americas. More­

over, in no society was the political critique of the social as successful as it was 

in the United States under presidents like Ronald Reagan, George Bush I, and 

Bill Clinton. It is clear, however, that the crisis of the social is being experienced 

globally today, not only in the formerly welfarist Western nations but also in 

those states now industrializing. Where the social survives more intact than in 

the United States, one might expect to find the intellectual trends we describe 

here less well entrenched and more resisted. 

Traditionally, law has had an important set of relationships to the state 

through the complex mechanisms of sovereignty, but in the twentieth century 

law became not just an expertise about sovereignty but also an expertise about 

governance, a currency that brought law into competition and collaboration 

with the social sciences. The social sciences likewise established themselves as 

important adjuncts to governance in part through the mediation of law (and to a 

lesser degree medicine), including criminology, social work, and public health, 

and later every aspect of economic and general policy. 14 Legal studies15 never 

collapsed into pure policy studies, whatever the ambitions of some may have 

been, but to a great extent its critical efficacy came from its relationships with 

governance. 16 
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In making these claims, we do not mean to raise anxieties about the close­

ness of knowledge and power; indeed, in the tradition of Foucault, we want to 

call attention to precisely how productive this relationship has often been.17 

Regardless of whether legal scholars imagine themselves as allies or critics of 

the policy apparatus, the practices of governance help set the agenda for legal 

scholarship. 18 Indeed, for legal scholarship to do its job, it must respond to 

changes in practices of governance by realigning its scholarly practices and 

knowledge paradigms. Thus one thing that is at stake in the movement from 

society to culture as a way of organizing social relations is the need for a realign­

ment of scholarly practices, making way for a more prominent and productive 

engagement among cultural analysis, cultural studies, and law. 19 

Although it would take a book of its own to describe transformations in the 

field of legal studies associated with the decline of the social as a nexus of 

governing, evidence abounds that the shifting engagement between legal stud­

ies and government has altered the formation and deployment of legal knowl­

edge at all levels. Consider how much of modern constitutional theory and 

jurisprudence has been a response to the expansion of the social liberal state. 

Likewise, the prestige of empirical research has been tied up with the access 

that social and legal scholars obtained as experimenters and expert consultants 

helping to administer a state engaged in interventions in problems like crime, 

gangs, and urban poverty. Even those discourses that have offered a more critical 

view of the enterprise of social policy and social research have often promoted 

both policy and research by exposing the gaps in action and imagination created 

by racism, patriarchy, and class privilege.20 

Our interest here is to explore the implication of changing logics of gover­

nance for interdisciplinary legal scholarship.21 Our claim is quite simple: 

namely, that as the logics of governance in the late modern era turn from society 

to culture, legal scholarship itself should turn to culture and more fully embrace 

cultural analysis and cultural studies. We see cultural analysis and cultural 

studies more as valuable supplements for the altered environment of the present 

than as competitors to the multitude of intellectual programs that already oper­

ate in what might be called the postrealist legal landscape, including varieties of 

realism, its moderate legal-process critics, as well as the more radical recent 

critical discourses including law and economics, critical legal studies, feminism, 

and critical race theory. Rather than as another interdisciplinary project to be 

added to the array of such projects, we view cultural studies as a kind of episte­

mological corrective to the plethora of problems posed for postrealist legal stud­

ies by the crises of the social liberal state and its allied forms of knowledge. 22 
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It should be noted that these problems are not predominantly those of 

methodology. There has been, of late, a fair amount of worrying about the state 

of methodologies within legal studies. Such worrying is unsurprising. In their 

original attack on doctrinalism, legal studies scholars often raised the weapon 

of the superiority of their methodology. The rise of legal studies methodologies 

rooted in the humanities inevitably raises questions of turf and rights to speak. 

In our view, however, the methodological wars between doctrinalists and em­

piricists throughout the twentieth century reflected the enormous stakes for 

law, lawyers, and scholars in the social as a rationality of governance. The 

social, as such, has no methodology. The battle over methodology is more an 

effect than a cause of the rise of the social. Likewise, the renewed anxiety about 

methodology in legal studies since the 1980s reflects the destabilization of sta­

tus and role within legal studies brought on by the breakdown of the social as a 

rationality of governance. 

We also see legal studies as providing a crucial site of engagement for the 

broader movement of cultural analysis and cultural studies. Much of the ana­

lytic power of cultural studies in fields like literature and film studies has been 

to treat these discourses as law-like in being constitutive of the social relations 

they might otherwise seem only to simply represent. In looking beyond the 

narrowly juridical to show how novels, newspapers, and soap operas help create 

the nation as an imaginary community, 23 cultural studies often reads back into 

these narratives a model of law that is more rule-like, more coherent, and more 

functional than that described by legal studies.24 

The emergent "cultural turn" in legal studies is one we welcome and have 

sought to participate in. 25 The cultural that is turned up naturally varies greatly 

with the knowledge practices of the analysts. Under the banner of privileging 

the cultural, research strategies have been employed that emphasize listening 

to the way ordinary people construct the law in their narratives about them­

selves,26 listening to the way judges and law professors construct law in their 

narratives,27 and reading the implicit norms that govern personal choices and 

behavior, just to name some of the ways it has been invoked.28 

Looking for ways to build common links among the diverse knowledge 

strategies associated with the cultural is an important task that needs to con­

tinue now that some of the most polemical assumptions about the opposition 

between rigorous empirical work and the cultural turn have passed. It is time to 

explore the terrain of possibilities that might be opened up by a greater engage­

ment between cultural analysis, cultural studies, and law. A good place to start 

is with the relationship between cultural analysis as a competitor to social 
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analysis and cultural studies. There is one sense in which cultural studies is 

itself an example of the ubiquity of cultural analysis, representing as it were the 

opening up of a specific discipline with the cultural as its subject. In that sense, 

it might play the part that "sociology" played in the rise of the social, namely, 

that of being the discipline that articulates the most ambitious scope for knowl­

edge of the social and that simultaneously expresses the vulnerabilities of gov­

ernment founded on the social. Cultural studies is a self-conscious reflection on 

the conditions of producing knowledge in a postsocial environment-that is, at 

a time when the forms of knowledge and power that have invested the social 

with power, truth, and significance are being decomposed and dismantled. 

While suspicious of the social, cultural studies is far from being a promoter 

of cultural knowledge. It has flourished in disciplines like anthropology and 

literature that have dealt with "culture" as a key term for a long time, and in 

these disciplines cultural studies has been the banner waved by many of those 

most concerned with the power effects of cultural knowledge. 

Before introducing the essays that make up this volume, we will briefly 

flesh out our claims about the value of engagement between cultural studies 

and law. If cultural studies is both a new sociology in the breadth of its claims 

and an engagement with the conditions of living in a time when the social is 

waning as a model of governance, it provides a compelling interlocutor for legal 

studies. We explore this claim by a brief comparison with the project of legal 

realism, a movement that reflected early on the power of the social for gover­

nance and thus the need for a law engaged with the social. The coming together 

of cultural studies and legal studies has parallels with the rise of legal realism, 

even as it represents the first true step away from it. 

Unpacking the Cultural Baggage of Legal Realism 

With the ascendancy of legal realism during the last two-thirds of the twentieth 

century, both law and social science found themselves engaged in the practical 

arts of governing to an extent barely imagined in the preceding century. 29 As the 

state came to reconfigure its approach to governing around problems of the 

social, both law and social science were invested with new resources and roles. 

Social and legal reform reached a peak in the 1960s and 1970s, not coinciden­

tally as law and social science were reaching their own peaks of prestige. In the 

years since, there has been a great deal of internal criticism of the reform effort 

within both law and social science.30 Moreover, the current generation of legal 

scholars must contend with a cultural programming that is increasingly con-
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straining.31 This programming limits the horizons of scholarly inquiry by em­

phasizing units and forms of analysis that may not be adequate in the face of 

contemporary social and political developments. 

Among the most significant features of this programming are the imaginary 

boundaries of the social body within which the realist paradigm in both law and 

social science has been bound. Realist legal studies almost always operates 

within a political body, usually the nation, although this fact is not usually 

itself an object of analysis.32 The boundaries and exclusions wrapped up in this 

national frame are made up not just of political borders but also of the racial, 

cultural, and linguistic embodiments. When a U.S. citizen of Hispanic origin is 

stopped by customs agents near the Mexican border of California, Arizona, or 

Texas, there is an evident surplus to their political identity that is neither iden­

tical with nor protected by citizenship in the political sense.33 A similar em­

phasis on cultural citizenship seems to apply far from the border, or from direct 

questions of nationality, when African American drivers are pulled over by 

police almost anywhere along infamous Interstate 9 5. 

Today, scholarship and politics increasingly confront an array of breaches in 

this imaginary order in the form of globalization, the Internet, identity politics, 

and the risk society, for which the realist paradigm seems inappropriate. New 

scholarship has taken up race, space, and the nation as an imaginary community 

within legal studies;34 but so long as this scholarship is treated largely as a new 

mode of realist discourse, it may continue to have little effect on the great mass 

of legal thought.35 Even when mainstream legal scholarship self-consciously 

looks beyond the national, the priority remains on those topics and actors of 

greatest concern to the Western nations, such as copyright protection and trade 

in goods and services, while the transnational flows of labor, black market 

profits, and refugees that concern much of the Third World tend to be ignored. 

A second of its continuing constraints is the realism of legal realism, that is, 

its epistemological assumptions about the interpretive value of certain kinds of 

observations, such as those regarding the behavior of formal legal actors, social 

forces, and institutions. The first wave of realists entered into an alliance with 

practitioners of the fledgling social sciences, absorbing a positivist epistemol­

ogy with its emphasis on counting and statistical analysis,36 and this epistemo­

logical link has remained remarkably enduring.37 Despite its academic success, 

the realist frame is being strained by transformations in the construction of 

subjectivity. 

Postrealist legal studies, like much of the dominant social science dis­

course of the post-World War II era, has largely ignored the problem of the 
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subject.38 This has profound implications for our understandings of power since 

its exercise always has subjective effects on its targets and observers. These 

include terror, sexual arousal, admiration, and guilt. Often these are precisely 

the intended effects, but not infrequently they are also of a sort inconvenient for 

long-term domination.39 

Moreover, the absence of interest in subjectivity does not guarantee the 

absence of an implicit model of the subject that constrains legal analysis; in­

deed, it practically guarantees that such constraints will show up. The breadth 

of subjective interest represented in most legal studies extends little beyond the 

rational actor of law and economics. 40 Little success has been achieved in mak­

ing the gendering of this subject visible despite two decades of powerful femi­

nist critiques. Other efforts to describe the "unthought" or "unconscious" pa­

rameters of legal studies have hardly begun. In addition, the new economy 

taking shape around the high technology sector in the United States reflects the 

tremendously successful cultural revolutions of the 1960s and 1970s with their 

emphasis on personal satisfaction (paradigmatically sexual), intense experi­

ences (once drugs, now expensive trips to Nepal), and forms of interpersonal 

transcendence (sexual, religious, group process). For legal studies to address 

these revolutions, and to effectively unpack the place of culture in new logics of 

governance, it is incumbent on us to consider not only different sites of analysis 

(poems, novels, letters) but wholly different strategies of relating to different 

kinds of data. 

As we shall detail in the next section, cultural analysis and cultural studies 

are well suited to aid postrealist legal discourses in accomplishing this task and 

to foreground the constraints of forms of knowledge production and engage­

ment with governance that have shaped the disciplinary space in which those 

discourses operate. Since its beginnings in 1950s British Marxism, cultural 

studies, in particular, has long been concerned with the unthought or uncon­

scious mechanisms that underlie the central solidarities of modern societies 

(nation, race, class position, gender). 41 Many of the techniques used by cultural 

studies to pursue this uncovering, including deconstruction, genealogy, psycho­

analysis, Marxist dialectics, and feminism, are already widely familiar in legal 

studies. Less familiar, however, is the commitment to engage with the cultural 

imaginary and the unconscious as a factor in law. 

Cultural studies has also long been attentive to both the role of subjectivity 

in history and to the complex interpenetrations of power and subjectivity,42 or 

what Richard Johnson calls "the subjective side of social relations."43 Indeed, 

much of the corpus of cultural studies consists of tools for tracking the produc-
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tion of subject positions as well as of a growing set of "case studies" in the 

subjective history of power in modern liberal democracies. Beyond methodolog­

ical innovation, cultural studies can promote change in legal studies by widen­

ing the moments of subjectivity that are even considered in the analysis of law 

and legality. In addition, while there is a growing interest in popular culture in 

legal studies, it remains occasional and episodic. 44 Thus while legal scholars 

writing, for example, on rape or capital punishment regularly turn to Supreme 

Court opinions on those topics to tease out their cultural logic, few examine the 

leading contemporary films that have imagined and portrayed these experi­

ences.45 Cultural analysis and cultural studies encourage them to do so. 

High Risk Contacts 

For many inside legal studies, the crises we have ascribed to the social liberal 

state and its effects on the production of legal knowledge are experienced as a 

serious methodological weakening. A perceived decline in original empirical 

research, for example, is sometime ascribed to hostility toward science and 

social reform by younger scholars, yet it may be just as much a result of declin­

ing social reform activity and its attendant reduction in opportunities for classic 

empirical "gap" research. Given that sense of malaise, the entreaty to engage 

further with cultural analysis, let alone cultural studies, will strike many as a 

dangerous, high risk endeavor. Indeed, because cultural analysis and cultural 

studies often are identified with a particularly intense form of boundary break­

ing, a challenge to givens that regularly invokes the transgressive, one might 

rightly be skeptical about whether a legal studies field that experiences itself as 

vulnerable in a highly competitive academic universe would welcome the de­

stabilizing agendas and strategies associated with them. To many, taking on 

cultural analysis and cultural studies seems like accepting an invitation to enter 

into the intellectual equivalent of a cocktail lounge where they will be exposed 

to second-hand smoke and perhaps worse.46 

Various answers can be suggested. As Carol Weisbrod has recently noted, 

"One relates to the point that law creates the conditions of culture to some 

degree. Another notes that law, as a cultural product, may have something in 

common with other cultural products. Still another focuses on the point that 

while law is to some extent a mandarin text, it is itself a subject of popular 

culture. "47 As these suggestions indicate, a cultural analysis/ cultural studies of 

law not only helps in challenging traditional ideas of culture, it also may help 

advance new conceptions of law. Among these conceptions are those that call 
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us to attend to the possibility that the proliferation of law in film, on television, 

and in mass market publications has altered and expanded the sphere of legal 

life itself and to consider law as a world of images whose power is not located 

primarily in their representation of something exterior to the image, but is 

found in the image itself. 48 Just as almost a century ago legal realists helped put 

the study of law in action on the agenda of legal scholars, so today perhaps a 

cultural analysis/ cultural studies of law will help expand the terrain of learning 

about law, open up new arenas for the exploration of law's power, for the pursuit 

of justice around, and perhaps through, law, and for the development of new 

understandings of the self's relation to the social. But just as the emergence of 

realism provoked intense anxiety, so too the emergence of cultural analysis and 

cultural studies arouses its own distinctive concerns. 

In understanding those concerns and how to respond to them, it may be 

helpful to deepen this comparison with legal realism. Like cultural analysis and 

cultural studies, legal realism is not a single strand of work; rather, it describes 

several strands with a family resemblance rather than a deep conceptual unity. 49 

And, like cultural analysis and cultural studies, legal realism has been both 

assimilated and criticized as a moral danger. Both are relatively easy to carica­

ture. The canard about predicting the law by what judges eat for lunch con­

tinues to make legal realism seem both extremist and silly decades after most of 

legal studies adopted the important realist innovations. Likewise such cultural 

studies icons as Judith Butler, Homi Bhabha, and Andrew Ross are sometimes 

dismissed as self-inflating dilettantes who use a forceful rhetoric to replace 

substantive analysis even as new generations of scholars put their insights to 

productive use.so 

When we compare the anxieties associated with the cultural turn with 

those aroused by legal realism, we have in mind those provoked by innovations 

in the forms of knowledge acknowledged in legal discourse and the place of 

lawyers in practicing the arts of government.s 1 From this perspective, the main 

contribution of legal realism was not to introduce a particular body of legal 

theory into the discursive universe of legal scholars (although it gave rise to 

multiple and conflicting theoretical expressions) but rather to position legal 

analysis with respect to new technologies of knowledge (the behavioral sci­

ences) and to new forms of governing ( the progressive and later New Deal state). 

The old legal science not only excluded the new knowledge from the high 

church of legal analysis (postrealism would do that as well) but purported to 

ignore its existence as well as the burgeoning administrative law created by the 

new modes of state power.s2 Realism as an academic revolution swept away 
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these positions even if the establishment that replaced legal science was far 

more conservative than we associate with realism's vanguards. Cultural anal­

ysis and cultural studies may not prove as threatening to the established order 

as realism was, but their significance lies in the same direction, that is, in posi­

tioning legal studies in relation to new technologies of knowledge and power 

operating in the aftermath of the social liberal state. 

Culturalism, Law, and Late Modernity 

If Etienne Balibar is right that the cultural is all over the place, as a privileged 

source of knowledge, as a crucial level on which to govern effectively, as a 

commodity in the market, and that culturalism is a dominant logic of late 

capitalism (and one might easily add to or replace that with late modernity), we 

should not be surprised that the cultural is already emergent in legal studies. 

The question under these circumstances is whether in the midst of this cultural 

turn legal studies can make the status of the cultural a theoretical problem for 

itself, and whether such an enterprise is critical to gaining an II empirical" under­

standing of the legal life of late modernity. 

As we take on these questions, it is important to recognize that the ascen­

dance of the cultural comes paradoxically at a time when scholars increasingly 

have begun to contest the concept of culture and recognize its troubling vague­

ness. Talking about culture at the start of the twenty-first century means ven­

turing into a field where there are almost as many definitions of the term as 

there are discussions of it, 53 with arguments about it raging inside as well as 

outside the academy.54 In recent years, as we noted above, these arguments have 

come to play a progressively more visible role in our national life, and culture 

wars are also being fought within universities.55 There the history, meaning, 

and utility of culture as a category of analysis in the humanities and social 

sciences are all up for grabs.56 Where once the analysis of culture could neatly be 

assigned to the disciplines of anthropology or literature, today the study of 

culture refuses disciplinary cabining and forges new interdisciplinary connec­

tions.57 Thus we should resist the temptation to treat battles like the "culture 

wars" over academic curricula and federal arts and museum programming as 

penumbras of some deeper social conflict: they represent their own very real 

conflict. 

Traditionally, the study of culture was the study of "that complex whole 

which includes knowledge, belief, art, morals, law, custom, and any other ca­

pabilities and habits acquired by man as a member of society. 1158 This definition, 
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in addition to being hopelessly vague and inclusive, treats culture as a thing 

existing outside ongoing local practices and social relations. In addition, by 

treating it in terms of" capabilities and habits acquired" by members of society, 

culture was made into a set of timeless resources to be internalized in the 

"civilizing" process through which persons were made social. Finally, culture 

was identified as containing a kind of inclusive integrity, its parts combining 

into a "whole." This conception of culture still has its defenders and may even 

be on the rise as a political knowledge.59 

Today, however, critiques of the traditional, unified, reified, civilizing idea 

of culture abound within the academy.60 It is now indeed almost imperative to 

write, to quote LilaAbu-Lughod's influential essay, "against culture1161 or, in the 

face of these critiques, to "forget culture."62 Thus during the course of a suit 

filed by the Mashpee Indians of Cape Cod in 1977, James Clifford examined the 

way culture stood up in a context where the very idea of cultural authenticity 

was on trial. Culture, he said, 

was too closely tied to assumptions of organic form and development. In 

the eighteenth century culture meant simply "a tending toward natural 

growth." By the end of the nineteenth century the word could be applied 

not only to gardens and well-developed individuals but to whole societies . 

. . . [T]he term culture retained its bias toward wholeness, continuity, and 

growth. Indian culture in Mashpee might be made of unexpected everyday 

elements, but it had in the last analysis to cohere, its elements fitting 

together like parts of a body. The culture concept accommodates internal 

diversity and an "organic" division of roles but not sharp contradictions, 

mutations, or emergences .... This cornerstone of the anthropological 

discipline proved to be vulnerable under cross-examination. 63 

Culture, Clifford concluded, is "a deeply compromised idea .... Twentieth­

century identities no longer presuppose continuous cultures or traditions."64 

Or, as T. M. Luhrmann has observed, the concept of culture is "more unsettled 

than it has been for forty years."65 

In this unsettled moment in the life of the concept of culture, efforts are 

under way to rehabilitate and reform it. In this effort, contemporary cultural 

studies has played an especially important role. 66 Cultural studies has had a 

bracing impact in giving new energy and life to the study of culture, freeing it 

from its homogenizing and reifying tendencies. It has done so by radically ex­

tending what counts in the analysis of culture beyond the realm of "high cul­

ture."67 It invites study of the quotidian world. Film, advertising, pop art, con-
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temporary music, and other products of "popular culture" have been legitimized 

as objects of study.68 

But, in addition to this liberating expansion in the objects of study, cultural 

studies has also linked the study of culture to questions of social stratification, 

power, and social conflict. "[C]ultural processes are," as Johnson notes, "inti­

mately linked with social relations, especially with class relations and class 

formations, with sexual division, with the racial structuring of social relations . 

. . . [C]ulture involves power and helps produce asymmetries in the abilities of 

individuals and social groups to define and realize their needs. And ... culture is 

neither an autonomous nor [an] externally determined field, but a site of social 

differences and struggles."69 Thus culture, Johnson continues, can be under­

stood as "historical forms of consciousness or subjectivity, or the subjective 

forms we live by."7D 

Law and legal studies are relative latecomers to cultural analysis and cul­

tural studies. 71 As Robert Post explains, 

We have long been accustomed to think of law as something apart. The 

grand ideals of justice, of impartiality and fairness, have seemed to remove 

law from the ordinary, disordered paths of life. For this reason efforts to 

unearth connections between law and culture have appeared vaguely 

tinged with expose, as though the idol were revealed to have merely human 

feet. In recent years, with a firmer sense of the encompassing inevitability 

of culture, the scandal has diminished, and the enterprise of actually trac­

ing the uneasy relationship of law to culture has begun in earnest. 72 

In the last thirty years, however, first with the development of critical legal 

studies, then with the growth of the law and literature movement, and finally 

with the growing attention to legal consciousness and legal ideology in socio­

legal studies, legal scholars have come to attend to the cultural lives of law. 73 

Fueled in part by Clifford Geertz's description of law as "a distinctive manner of 

imagining the real,"74 they have begun to be attentive to the imaginative life of 

the law and the way law lives in our imagination. Law, as Geertz suggested, is 

not "a mere technical add-on to a morally (or immorally) finished society, it is, 

along of course with a whole range of other culturnl realities, ... an active part 

of it." 75 Treating law as a cultural reality means looking at the material struc­

ture of law to see it in play and at play, as signs and symbols, fantasies, and 

phantasms. 7 6 

In the tradition of cultural studies, the cultural analysis of law rejects "the 

dichotomy between agency and structure .... Treating consciousness as histor-
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ical and situational, cultural analyses also shifts attention to the constitution 

and operation of social structure in historically specific situations."77 It insists 

on examining the ways that the cultural lives of law contribute to what Johnson 

calls "asymmetries in the abilities of individuals and social groups to define and 

realize their needs." 78 The cultural study of law connects the symbolic and the 

material by resisting their dichotomization. As Silbey puts it, "[L]aw does more 

than reflect or encode what is otherwise normatively constructed; ... law is part 

of the cultural processes that actively contribute in the composition of social 

relations." 79 Law is part of the everyday world, contributing powerfully to the 

apparently "stable, taken-for-granted quality of that world and to the generally 

shared sense that as things are, so must they be."80 

Cultural analysis and cultural studies suggest that law operates largely by 

influencing modes of thought rather than by determining conduct in any spe­

cific case. It enters social practices and is, indeed, "imbricated" in them, by 

shaping consciousness, by making law's concepts and commands seem, if not 

invisible, perfectly natural and benign. Law is, in this sense, constitutive of 

culture, and it is "a part of the cultural processes that actively contribute in the 

composition of social relations."81 

Cultural analysis insists, however, on the significance of agency. We are not 

merely the inert recipients of law's external pressures, but law's "demands" 

tend to seem natural and necessary, hardly like demands at all. In this way the 

cultural lives of law, Peter Fitzpatrick contends, have been central "in the scaf­

folding of the modern nation-state" with its construction of the rights-bearing 

subject, imagined social contract, and insistence on boundary and bounded­

ness.82 Nonetheless, legal meanings are not invented and communicated in a 

unidirectional process. Litigants, clients, consumers of culture, and others 

bring their own understandings to bear;83 they deploy and use meanings strate­

gically to advance interests and goals. They press their understandings in and on 

law and, in so doing, invite adaptation and change in the practices of law. Law 

thus exists, in the words of Raymond Williams, as a "moving hegemony."84 

The priority of the cultural in late modern societies also raises the salience 

of law and legal studies. Most social relations are permeated with law. Long 

before we ever think about going to a courtroom, we encounter landlords and 

tenants, husbands and wives, barkeeps and hotel guests, roles that already 

embed a variety of juridical notions. The hypermediated quality of commu­

nities established under the conditions of late modern life embeds law at an 

even more molecular level because the very flesh of community, the band­

widths of the broadcast world, the networks of cable and phone lines known as 
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the Internet, are more abstracted from everyday life and come to us already 

legally processed to a far greater degree.85 

Law has played, and continues to play, a large role in regulating the terms 

and conditions of cultural production.86 Cultural analysis and cultural studies 

call on scholars to attend to this role. The regime of copyright, to take a promi­

nent example, has protected and promoted certain kinds of expression and dis­

couraged others; it has tethered the life of signs to the fortunes of capital, and 

contributed importantly to the linkage of artistic value with ideas of originality, 

authenticity, and "ownership of the image."87 Through doctrines of "personality 

rights," law "authors the celebrity" and, in so doing, gives a particular shape to 

the practices of "popular culture."88 In such a setting, cultural analysis and 

cultural studies anchored in literature, cinema, or music must move beyond 

treating them as metaphors of legality. Novels and newspapers are not only 

analogous to legal acts; their operation and the way they circulate, with what 

kinds of limits are placed on them, are questions of law. 

The cultural study of law is then important as a way of unpacking what 

Rosemary Coombe calls "the signifying power of law and law's power over 

signification."89 It invites us to acknowledge that legal meaning is found and 

invented in the variety of locations and practices that comprise culture and that 

those locations and practices are themselves encapsulated, though always in­

completely, in legal forms, regulations, and legal symbols. Thus the interpretive 

task for the cultural analyst is quite challenging as she seeks to read everyday 

cultural forms. 

Moreover, the boundaries between cultural analysis/cultural studies as a 

distinct perspective and the cultural study of law are neither fixed nor clear. The 

essays collected in this book take on the concept of culture in spite of its vague­

ness and bring together work from within cultural studies and the broader 

movement to foster a cultural study of law. The book is, however, neither a 

comprehensive overview of the ways law shapes culture and culture shapes law 

nor a survey of cultural approaches to law. Instead, it provides a sampling of 

significant theoretical issues in the cultural analysis of law and illustrates some 

of those issues in provocative examples of that genre. It is designed as an encour­

agement in the still tentative efforts to forge a new interdisciplinary synthesis, a 

cultural studies of law. 

What would legal study look like if it were to take on cultural analysis 

and/or cultural studies as one of its guiding paradigms? How does a cultural 

study of law enlarge and alter our conception of the way law lives in and through 

our identities, interpretations, and imaginings? Can the intellectual strategies 
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of cultural analysis and cultural studies be disciplined and made serviceable as a 

vehicle for the analysis of legal phenomena? Can cultural studies be put into 

productive dialogue with other forms of cultural analysis, or will such dialogue 

diminish the significance of both as forces in legal scholarship? These are the 

questions that this collection of essays addresses. Doing so at this point in the 

development of cultural study and legal study is indeed daunting when the 

richness and plurality of the former is as great as it has ever been and when legal 

scholarship is as open as it has ever been to interdisciplinary interests. But, as 

we have tried to show, the separation of legal study and cultural analysis, in all 

its variety, is, at this time in the history of the rationalities of governance, 

increasingly costly. Maintaining it means missing altogether the surfaces to 

which empirical methods need to be applied for any hope of getting a purchase 

on the role of law in contemporary society. 

This volume seeks to overcome that separation and to elaborate a cultural 

analysis of legal life. Yet the essays collected here march under no single pro­

grammatic banner. Each speaks in its own voice; each brings its own perspec­

tive to bear in talking about, or performing, a cultural analysis of law. Together, 

they exemplify the kinds of contributions that cultural analysis and cultural 

studies make to interdisciplinary legal study even as they highlight points of 

contrast between cultural studies and its allied forms of scholarship. Together, 

they help reposition legal study in response to the death of the social and the rise 

of culture in the governance of late modern societies. 

Approaches to the Cultural Study of Law 

The first section contains four essays that exemplify particular approaches to 

the cultural study of law. The juxtaposition of their perspectives maps the ter­

rain that cultural analysis/cultural studies might traverse. This section begins 

with Naomi Mezey's effort to identify the contribution of cultural analysis to 

legal studies at a time when, as she notes, "culture is everywhere invoked and 

virtually nowhere explained." She describes the pervasive invocation of culture 

as a fact of late modern life, calling our attention to the explanations of the 

shootings at Columbine High School that made reference to a culture of vio­

lence or to the fact that the Juvenile Justice Bill debated in a recent Congress 

would have allowed schools to post copies of the Ten Commandments as a way 

of combating youth crime. Mezey quotes the critic Adam Gopnik as saying, 

"Every age has a term to explain things that resist explanation. The Elizabe­

thans had Fate; the Victorians had History; we have Culture." 
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In light of the pervasiveness of culture as an explanation for social problems 

and a strategy of governance, Mezey argues that we need, even at a time in 

which we recognize its problematic status, to pursue a "cultural interpretation 

of law." What, Mezey asks, would such an interpretation do? First, it would give 

culture some definition, however provisional. Culture, in Mezey's view, is any 

set of signifying practices, shared practices by which "meaning is produced, 

performed, contested, or transformed." Second, a cultural interpretation re­

quires that we attend to the way law orders meanings as well as to the "slippage" 

that almost inevitably accompanies its effort to do so. Mezey calls attention to 

such quotidian practices as the way gay men in California try to "pick up" other 

gay men by paying their highway tolls or the way wearing Oakland Raider 

football jackets signifies gang affiliation and to the ways their significations 

change in the face of legal regulations. Third, a cultural interpretation of law 

requires what Mezey calls "thick explanation." This involves analysis of the 

particularized ways cultural practices coincide or collide with law so as to alter 

the meaning of either or both. 

The work of cultural interpretation, Mezey argues, will never have the 

parsimony of law and economics and will, as a result, struggle to find a place in 

the legal academy. Yet its complexity is precisely its virtue. And to neglect 

cultural interpretation in favor of other kinds of scholarship is to shirk our 

responsibility as scholars to make sense of the pervasiveness of culture as a 

category through which events in our world are now so frequently described and 

explained. 

A similar sense of the ethical and political imperative of cultural analysis of 

law informs the next contribution. This essay claims that cultural studies is a 

preferred style or type of cultural analysis precisely because of its engagement 

with, and attentiveness to, the political struggles of our era. Toby Miller pro­

vides a definition and overview of cultural studies as well as an example of the 

kind of work Mezey advocates. His example is drawn from a real world struggle 

in which he was involved, namely, the effort of graduate students to unionize at 

New York University. Miller uses that example to highlight what happens at 

the intersection between legal institutions (in this case the National Labor 

Relations Board) and cultural practices (in this case what he sees as the exploita­

tion of graduate students by research universities). That example, he says, also 

reminds us that cultural studies itself signifies an academic "commitment to 

progressive social change." 

Miller's essay contains a genealogy of cultural studies that calls attention 

to its multigenerational, multinational origins and lays out a series of under-
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standings of culture, some of which serve the needs of social reproduction and 

others of which, he claims, promote contestation and social transformation. At 

the heart of the difference in these uses of cultural analysis, Miller contends, is a 

commitment to "historical materialism." He argues that in facing new rational­

ities of governance scholars now need to bring together cultural studies and 

what he calls "critical political economy." The object is to politicize theory and 

theorize politics. The cultural analysis of law should contribute to an under­

standing of "the reproduction of culture through structural determinations on 

subjects versus their own agency, and the method is historical materialism." 

Miller shows what such an analysis might look like in his description of the 

struggles of graduate students at NYU. In a dramatic shift in style, the second 

part of Miller's essay is both more personal and more "political." It is more 

personal in detailing his own engagement in the unionization effort. Here, Mil­

ler notes the contradictory position of university officials who in the name of 

maintaining a democratic university oppose the effort to democratically deter­

mine whether graduate students wish to collectively bargain under the auspices 

of a union. He also explores the difficulty of speaking to and through law, in this 

case the National Labor Relations Board. Throughout, Miller exposes the com­

plicity of the politics of discursive practices and the political economy of uni­

versity life. 

Miller's genealogical and critical narrative, while it exemplifies the kind of 

work that Mezey seeks to encourage, becomes an (unnamed) object of critique 

in the essay by Paul Berman. Miller's style of work relies on what Berman, 

borrowing from Paul Ricoeur, calls the "hermeneutics of suspicion." Such an 

approach to cultural study seeks to "unmask, demystify, and expose the real 

from the apparent." It is relentlessly critical, seeing power and domination 

everywhere. Berman faults such an approach on two grounds. First, it situates 

the analyst in a superior position to her objects of study. By unmasking ide­

ologies and power dynamics, "the writer may imply that he or she is able to get 

beyond the mystification and see the situation more accurately than those 

caught 'within' the system." Second, and more importantly, the hermeneutics 

of suspicion has, in Berman's view, a "corrosive effect both on our psyches and 

on society as a whole," leading us to despair of the prospect of social change 

through law. 

Berman advocates "sympathetic reading" that identifies "what is worth­

while in the efforts of people to construct ideas, systems, or principles." He 

would fault Miller for not being more empathetic toward the university admin­

istrators he describes and would also fault the kind of cultural studies Miller 
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practices for not telling stories of "beauty, of optimism, and of hope." Moreover, 

echoing Habermas and the tradition of American constitutional theory since 

John Hart Ely, Berman makes the case for law as a powerful institutional home 

for a view of culture that is both dynamic and tolerant. He urges scholars not to 

turn away from projects of reform and to tell stories that envision law "not 

merely as an instantiation of embedded power, but as an activity that might 

have true intellectual, imaginative, ethical, and political value." 

Paul Kahn's work is directly critical of Berman's embrace of reform as a 

touchstone for, or object of, the cultural analysis of law. Such an approach, Kahn 

contends, treats the study of law as if it were the same as doing law. It ex­

emplifies the powerful pull of law schools on the way law is studied. Law 

schools, Kahn argues, hold all scholarship to a pragmatic test, evaluating it in 

terms of its utility for policy. "The modern law school," he says, "lives with this 

burden of establishing the form of knowledge appropriate to law." Kahn wishes 

to distance himself from such a conception of what a cultural analysis of law 

must be. 

He also wishes to distance himself from cultural studies as described by 

Miller, with its emphasis on the popular, on resistant practices, and so forth, 

and its view of law as a "set of sites of social conflict, and of resources ... for 

those involved in such conflict." In contrast, he urges a focus on the top of the 

legal hierarchy, on the beliefs and self-conceptions of those who produce law. 

Studying that group reveals, Kahn argues, that the language of law's rule is our 

dominant language of political legitimacy. The task of cultural analysis should 

be to offer a "phenomenology of this distinctive American political culture of 

the rule of law." What is the world that is imagined in that culture? How is that 

world contested by other symbolic forms? 

A cultural analysis of law should depend, Kahn argues, on distanced, disin­

terested analysis, just as it seeks to promote a conception of freedom in which 

understanding of the cultural presuppositions that guide our practices is treated 

as a precondition of informed action. Rather than pursuing projects of reform, 

cultural analysis should be turned on one's own beliefs. "Bringing cultural study 

into the heartland of the legal academy is," Kahn concludes, "a way of putting 

the self at risk" and of making self rather than other the subject of inquiry. 

Deploying Law and Legal Ideas in Culture and Society 

The three essays that make up the next section identify moments of coinci­

dence and conflict between legal and cultural practices and chart the signifi-
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cance of these moments when law comes to culture and when culture comes to 

law. They show that while law may be part of a larger II culture," the latter is not 

a "system" in which law plays a consistent role across all contexts. Nobody in 

our culture would mistake a poem for a court's judgment, but neither would a 

jurisdictional hierarchy place law above or below poetry. Indeed, much of the 

work involved in producing culture and law lies in managing the boundaries 

between them, a game played with often ruthless seriousness by judges and 

lawyers. But, at the same time, law is always already thoroughly and irreversi­

bly infected by the ( often dated) cultural content of its own objects. This puts all 

of the authors in this section in the difficult position of explicating some of the 

connections between law and culture while working from some other point of 

contact between the two. 

Carol Greenhouse uses the encounter between cultural studies and legal 

studies to confront the deep cultural connections between law, social science, 

and post-World War II American liberalism. That type of liberalism is now 

canonized in the landmark civil rights and civil liberties victories of the 1950s 

and 1960s. According to Greenhouse, the social movements of that period, 

especially the civil rights movement, produced both a "pragmatics" of reform 

that animated public discourse and a "poetics" of citizenship that helped shape 

and define a way of imagining America. 

What remains of that era are deep but often hidden connections between 

the reform agenda of postwar liberalism, on the one hand, and ethnography and 

literature, on the other. These connections were welded together by the force of 

the civil rights movement. During the 1980s and 1990s, as the public influence 

of civil rights waned, and the U.S. Congress and the courts turned hostile to the 

civil rights agenda, the liberal project became more associated with literature, 

the arts generally, popular culture, and the academy. This new relationship 

constitutes, for Greenhouse, the cultural conditions of neoliberalism. 

Literature and ethnography remain influential ways of imagining the 

United States as a national community paradoxically made up of autonomous 

local communities. Novels by African American women shaped directly by 

participation in the civil rights movement, like Alice Walker and Toni Mor­

rison, have been best-sellers, even as the electorate has unashamedly rejected 

many of the legislative victories of the civil rights movement. While ethnogra­

phy is read by a much smaller audience, there is a lively discourse of "commu­

nity studies" focused very much on the legacy of the civil rights movement, 

including the fate of the inner city "ghettos" and their successor communities 

of the very poor and the ethnically or racially marginalized. Both literature and 
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ethnography operate in the thrall of the now absent civil rights movement. 

Thus while many critics of the cultural turn in the American academy see it as 

an abandonment of engagement with power, Greenhouse shows that it is the 

unexamined relationship to liberalism, a regime of governmental power now in 

crisis, that haunts the academy. 

Greenhouse offers an internal critique of American ethnography aimed at 

reestablishing its dialogue with the fading liberalism of the mid-twentieth cen­

tury and the emerging neoliberalism at the turn of the twenty-first century. At 

the core of both post-civil rights literature and American ethnography, she con­

tends, is the relationship of the national community, embodied in the federal 

government and its agencies, and sometimes in the narrators of the texts, to a 

local community defined as singular and yet quintessentially American. Ethno­

graphic discourse came to be produced in part to make local communities avail­

able to the gaze of a federal government whose claims to power presumed direct 

access to the local.9° Ethnography has continued in this mode since the 1970s 

despite the dismantling of much of the liberal governmental project. In its cur­

rent form, it constitutes a kind of nostalgic program. Greenhouse suggests that if 

social-legal studies and ethnography more generally are to have a more critical 

role in the shaping of neoliberal governance, they must revisit their cultural 

background, reposition themselves with respect to those movements now shap­

ing the cultural life of law, and pursue a new ethnography of American commu­

nities, one attentive to postcolonialism, globalization, and transnationalism. 

The next essay in this section operates on a similar terrain, exploring law's 

relationship to its narrative others. Here, the other is science in the late nine­

teenth century and the first half of the twentieth. While the social sciences 

taken up in Greenhouse's essay directly competed and cooperated with law in a 

visible struggle to shape governance, the traces of science that Wai Chee Di­

mock explores are those of the natural sciences, as they operated in the imagi­

nary of legal academics seeking to define their own status as producers of exper­

tise (academic law). It is this expertise, in part, that helped form the civil rights 

coalition Greenhouse describes. 

Since the nineteenth century (at the latest), those seeking to recast law as a 

practice and body of knowledge have repeatedly invoked the model of science. 

Christopher Langdell, dean of Harvard Law School and inventor of the influen­

tial" case method," described his goal as moving law from a craft to a science, for 

which the law library with its collection of judicial opinions would play the 

same role that the laboratory, the museum of natural history, and the botanical 

garden played for other disciplines in the university setting. Early in the twen-
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tieth century, Roscoe Pound, another Harvard dean and promoter of what he 

called "sociological jurisprudence," and, a bit later, the legal realists at Colum­

bia and Yale rejected Langdell's approach as a form of mysticism and promoted 

their own empirical vision of legal studies as a scientific approach to law. As 

Dimock carefully shows, these invocations of science have often been strik­

ingly distant from the actual practice of the sciences. Thus Langdell invoked the 

logical analysis of written texts as the model of science at a time when the 

physical and life sciences were increasingly experimental. Even the realists, 

who were closer to the empirical social sciences that were emerging in the same 

period, ignored real differences between the normative objectives of legal argu­

ment and the descriptive practice of social science. 

The exploration of the discourse of science and its appropriation in law and 

legal scholarship that Dimock's essay provides is crucial to the project of under­

standing the rise and decline of the social that we described at the beginning of 

this essay. Those who endeavored to provide social knowledge of law and to use 

law to construct and respond to social problems did so in the name of a science 

of society that thought it could ape the procedures and methods of the natural 

sciences. In turn, the movement from the social to the cultural is, in part, 

premised on a new imagining of science of the kind that Dimock describes, an 

imagining with its own misreadings of the scientific enterprise. The kind of 

direct, if metaphoric, traffic between legal studies and the natural sciences that 

Dimock engages in is justified by the need to navigate around the problematic 

space of the social and its claim to a scientifically knowable objectivity all 

its own. 

It is not only law and legal scholarship, however, that has engaged in a 

systematic misrecognition of its relationship to science. Science also has a met­

aphorical relationship to law, especially in the notion of a "law of science." The 

standard self-description of science emphasizes the discovery of "universal 

laws," that is, generalizations that apply across time and place. Dimock shows 

that the notion of the universe as "law-abiding" is itself a highly selective gloss 

of the sciences. Some sciences like physics do seem to move from empirically 

observed regularities to the discovery of law-like rules that apply everywhere 

and always. Yet most scientific work may ironically be far closer to the con­

tingent predictions that lawyers give. The life sciences especially deal with 

phenomena in which so many factors, including contingency, come to bear that 

universal laws are rarely if ever described. 

What law and most of the sciences actually share is a vulnerability to 

diachronic processes, history and time, that the metaphorical conception of law 
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in both jurisprudence and science rarely acknowledges. This may be most crit­

ical in those areas where law and science interact in practice rather than speak 

about each other through metaphor. Dimock develops an important example in 

the field of intellectual property, a field that has drawn a great deal of interest in 

the emergent cultural studies of law. The legal enforcement of "patents," autho­

rized in the U.S. Constitution itself, permits successful investigators to limit 

access to their inventions and discoveries in a manner that can slow or even halt 

scientific development subject to the demands of the patent holder. Yet the idea 

of patentable discovery held by framers of the Constitution was far more lim­

ited than the discoveries regularly recognized by courts today. 

Dimock's analysis shows what cultural studies might look like if it sought 

to describe and interpret the cultural exchange between practices like law and 

science. This would mean being attentive to the diachronic stories often im­

plicit in the constellations of discourse and practice that students of cultural 

studies produce. Most scholarship, according to Dimock, attends solely to 

structural patterns that link developments at any time among different institu­

tional fields. The hard work of history carried out in terrains not preordained by 

political categories (nation, language) is all too often left undone. 

Peter Brooks looks at one particular point of contact between law and a 

form of scientific expertise: therapy, and especially the production of knowl­

edge from recovered memory. Recovered memory is only the most recent of a 

series of flashpoints between law and what Nikolas Rose calls the "psy" experts, 

that go back well into the nineteenth century if not earlier.91 Indeed, it emerges 

at a time when, quite unlike the turn of the last century, the role of knowledge 

of the human psyche in the courtroom has been in general retreat. Few today 

would share Roscoe Pound's expectations that modern law would inevitably 

become a branch of human science.92 

In Brooks's view, the recent trend of producing cultural analysis of law runs 

into the power of law to both exclude and domesticate other narratives and 

other forms of expertise. The recovered memory cases should be particularly 

troubling to law since the very facts underlying the cause of action, as in the 

incestuous sexual abuse of someone as a child, are produced through the work of 

therapy. Courts follow what Brooks considers a familiar pattern, admitting the 

claims while keeping out the therapeutic experts. Recovered memory gets in 

because it's a memory, but the only voice that should speak that memory is the 

subject to whom belongs, not the therapeutic discourse that produced it. 

Under the banner of "common sense," psychological truth has become part 

of modern legal truth. The Supreme Court's confession jurisprudence, which 
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Brooks has made the subject of a recent book, 93 includes many psychological 

presumptions about what motivates subjects to confess but almost no serious 

discussion of the status of those theories in psychology or its fellow psy dis­

courses. In place of critical dialogue between legal and psy expertise, there has 

been a series of largely metaphorical appropriations akin to those made by Di­

mock's academic legal theorists. This leaves law peculiarly vulnerable to cul­

tural infection by discourses that it is not capable of recognizing as distinctive 

and potentially invasive. While Brooks does not provide the kind of historical 

examination suggested by Dimock, his discussion of confessions registers the 

receding role of the empirical social sciences that Greenhouse invoked with her 

"pragmatics" of reform. Brooks's warning that producers of cultural analysis of 

law should attend to how law appropriates outside analysis recalls Green­

house's appeal for a critical engagement of social science and law with neo­

liberalism. 

Reading Legal Events 

Each of the essays in the last section of this book focuses on moments of judg­

ment, moments in which law is asked to understand the world beyond its 

boundaries. Each shows law's dependence on a series of unacknowledged aes­

thetic, psychological, historical, and cultural assumptions. Each also reveals 

the power of law to produce forms of subjectivity and moments of truth, and 

each uses the techniques of cultural analysis and cultural studies to decode and 

critique the assumptions and pathways of power. 

Shoshana Felman revisits one of the most contested moments of post­

World War II legality, the 1957 trial of Holocaust administrator Adolf Eich­

mann. Turning to a trial as a crucial moment in the cultural production of law is 

by now a familiar mode of analysis among practitioners of cultural studies. 

Trials galvanize attention, call forth competing narratives, and shape meanings 

of basic legal categories. However, unlike many who turn to trials, Felman is 

explicit in her deployment of theory to read Eichmann's trial, and the theory on 

which she draws, psychoanalysis, is itself a source of great controversy within 

cultural studies of law. 

Her essay focuses on a particularly searing moment of that trial (which was 

one of the first to be televised) to draw out its psychoanalytic resonance: the 

collapse-while on the stand-of a prosecution witness, Auschwitz survivor and 

author Yehiel Dinoor, better known as K-Zetnik (a slang term meaning "con­

centration camp inmate"). K-Zetnik was only one of many survivors to take the 
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stand and describe the Holocaust directly from the perspective of the victims; 

but, as Felman points out, he was also one of the few survivors whose testimony 

was directly relevant to Eichmann's relationship to Auschwitz. His testimony 

had only barely begun when in response to a set of preliminary questions about 

his name, K-Zetnik went into a trancelike state, fainted, and had a paralytic 

stroke that kept him near death in a hospital for more than two weeks. 

On one level, Felman raises a question similar to the one Brooks's essay 

discusses: namely, how does the law respond to the trauma of violence and of 

recovered memory? Here, the trauma is on a scale beyond comprehension, and 

the problem of recovery is less one of personal recall than the capacity to com­

municate the truth of a historical event. Felman shows us a different face of 

law's relationship to trauma. Whereas Brooks's judges were mainly concerned 

with normalizing the testimony of recovered memory and reducing it to a le­

gally managed fact, the Eichmann trial was meant, by the prosecutors and the 

judge, to produce the emotional truth of the Holocaust through its survivors. At 

the same time, law's demand for tight control of other discourses set real limits 

on the terms by which the emotion of trauma may speak. Felman ultimately 

reads K-Zetnik's collapse as evidence both of these limits and of the kinds of 

sacrifice it takes to transcend them. 

While in Brooks's account the battle is primarily between the law of evi­

dence and the knowledge that therapy produces about recovered memory, the 

response to the Holocaust demonstrates multiple ways that law can relate to 

the production of such memories. The Eichmann trial, with its deliberate invo­

cation of the voices of the survivors, was a striking contrast to the approach 

taken at the earlier trial of Nazi officers conducted by the Allies in the German 

city of Nuremberg. The Nuremberg prosecutors, led by the American lawyers, 

chose to put on a documentary case that would leave the voices of the survivors 

out of the evidence. The Eichmann trial was quite explicitly aimed at producing 

survivor testimony of the Holocaust. That strategy carried real risks of failure 

and of delegitimizing the trial. 

From this perspective, K-Zetnik's collapse marks a moment where the nar­

rative needs of law, especially the temporality that requires locating an event in 

the past, ran up against the explosive presentness of trauma to the victims.94 

Trials like Eichmann's are about the production of memories and the conver­

sion of personal suffering into national memory. While legal theory has pri­

oritized the difficulties of the judgments made at both the Nuremberg and the 

Eichmann trials, Felman's account reminds us that behind judgment come mo­

ments of memory that place law in far more jeopardy than somewhat abstract 
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"legitimation crisis" judgments are said to entail. K-Zetnik's collapse, broadcast 

repeatedly over the years, produced its own cultural truth. In the end, Felman 

argues, the Eichmann trial succeeded as a work of legal art in allowing the 

muteness at the center of the Holocaust's horror to be represented in law but 

also as art. 

Like Felman, Anthony Paul Farley draws on psychoanalysis to talk about 

haunting absences in legal events. Here, he explores the representations that 

haunt the Supreme Court's recent efforts to define the role of racial identity in 

the construction of constitutionally adequate voting districts. In striking down 

a number of black majority districts, the Court has emphasized seemingly neu­

tral concerns like compactness but has inched precariously close to articulating 

a notion of whiteness underlying the body politic of the United States. Drawing 

on the work of Jacques Lacan, Farley probes the cultural penumbra of the im­

plicit legal question at issue in most of these challenges: how are white people 

harmed by being represented by blacks? The answer lies not in the legal position 

of the parties but in the enduring threat that the black body poses to the imagi­

nary coherence and power of the white body politic. 

What Farley uncovers is a powerful cultural investment in black bodies as 

the negated bond holding white communities together. While notions of racial 

community are denigrated by official discourse of all sorts, and especially Su­

preme Court opinions, Farley finds explosive and unmistakable symbolic links 

between the Court's metaphysical reasoning on the shape of voting districts and 

the physical torture and dismemberment of blacks in the rituals of lynching. 

The Court's repugnance at oddly shaped districts reflects a displacement of the 

white community's enthusiasm for the hideous shapes produced by lynching, 

while their judgment reaffirms the central role of race in defining political 

community in the United States. 

Farley's text is highly theorized and makes no claim to immediate in terven -

tion in legal struggle of the sort that Toby Miller engaged in during the NYU 

labor conflict; but, like Miller, Farley places relationships of power at the center 

of cultural studies work. Like Greenhouse and Felman, among others, he shows 

the great promise of the kind of interdisciplinary opening that cultural studies 

of law makes available. His essay provides provocative tools with which to read 

the law and to connect the way law is read to pervasive cultural anxieties about 

race and racial categories. 

The final essay, by Alison Young, continues Farley's interest in the nature 

of legal judgment, its absences, and its haunting specters and in reading cul­

ture's anxieties. Young takes HIV and the legal cases and artistic images it gener-
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ates to interrogate the meaning of legal judgment. Young first shows how, in a 

variety of cases arising from attacks on gay men or efforts to expel them from 

the military, law depends on what she calls an "aesthetics of appearance." In 

these cases, law relies on the visual force of phantasy-sometimes phantasies of 

abuse that are used to make sense of a violent attack on a gay man, sometimes 

phantasies of blood uncontrollably spilling forth to justify removal of an HIV­

positive soldier from military service. Through these imaginings, gay men are 

subject to community values in such a way as to deny them a place in the 

community or to devalue the place that they occupy. 

Young turns to art and film to explore the "aesthetics of disappearance." 

These cultural artifacts refigure the image, turning it from a device used to sever 

relations into a bridge, connecting viewers to the bodies of gay men with HIV. 

She reads various works of Felix Gonzalez-Torres, an artist who died of AIDS in 

1996. These works-piles of paper, spills of candy, fabric blowing in the wind­

suggest motion, disappearance, loss in the process of happening. Viewers, 

Young argues, are invited to both witness and participate in these moments. We 

are connected to, not severed from, the suffering of embodied, but disappearing 

beings. We are brought to respect alterity through a framework of judgment that 

brings self and other into a proximate relationship. 

In Derek Jarman's film Blue, the image does not move. The camera stays 

fixed on a cobalt blue background as viewers hear voices, sounds, bells, poems. 

Jarman, who at the time he made this film was losing his eyesight to AIDS, 

captures and makes literal the difficulty of representing HIV, a difficulty never 

acknowledged in the legal cases that Young describes. In those cases, visual 

realism leads to a failure in legal judgment at both the aesthetic and the moral 

levels. "The written texts of law," Young suggests, "reconstruct the event (the 

'real') of HIV in the order of vision, where judgment is governed by the desire to 

see, and in 'seeing,' to have done with HIV." For Young, cultural studies speaks 

to this failure by providing a different way of reading images and a different 

scene of judgment, one that can take account of the fragmented, suffering, 

fleshy body and help "the eye of the law ... to flicker from the mark to the pain 

of the other in law" by subjecting "the legal and the living to the horizon of 

deathbound subjectivity." 

In the readings of legal events and of the flow of legal ideas into and through 

culture, we encounter accounts, sometimes explicit, sometimes implicit, of the 

power and possibilities of cultural analysis/ cultural studies described in the 

first section of this book. These readings do not fall prey to the type of reduction 

of the social to the cultural that marks the politics of our era even as they 
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insistently attend to the cultural basis and operation of law. They call us to 

attend to the cultural not for its recuperative or redemptive potential but in­

stead to expose the layers of power that the turn to culture in the political realm 

often seeks to mask. They call us to the cultural as a point of departure for a 

critique of the epistemology and ethics that today hold out culture as the expla­

nation and cure for problems that cannot in truth be addressed through culture 

itself. In the end, they remind us, like the legal realism of the past, that legal 

scholarship can be both critical and transformative. 
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