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I.  INTRODUCTION

Professor Pamela Samuelson came to visit us at Tulane on April 13,
2009, where she graciously talked with our faculty and students about
her visions of the “Future of Copyright” in an interview with Professor
Townsend Gard, with some of the students from Professor Townsend
Gard’s Copyright Course and key members of JTIP, and also in an
informal public lecture featuring her thoughts on the “Future of
Copyright” law. We also went on lovely walks, including walks through
the French Quarter and Audubon Park, and took her on a tour of the 9th
Ward and other places affected by Hurricane Katrina.'

As the second leg of her trip, she went to the University of North
Carolina at Chapel Hill to give a talk on the proposed Google Book
Settlement (GBS).” From an outsider’s view, this event may have been
the beginning of what seemed to become a flurry of activity over the
proposed GBS. Professor Samuelson’s voice in the critique of the
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1. Thank you Justin Levy for your tour-guiding expertise.

2. Pamela Samuelson, OCLC/Frederick G. Kilgour Lecture at the Univ. of N.C. at
Chapel Hill (Apr. 14, 2009), http://www.youtube.com (search “Pamela Samuelson Google” and
follow first hyperlink).
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proposed settlement has been key, in our view, to the “Future of
Copyright” in action.

We have asked Professor Samuelson for permission to publish her
two letters to the court, one written on April 27, 2009, and the other
written on September 3, 2009, because we see her work in this effort as
demonstrative of thinking about the future of copyright and fighting for
and engaging in debate about formulating the future in the present.
Professor Samuelson’s letters serve as a historical marker of how the
debate formed in the Spring of 2009 and continued into the Fall of 2009.

II.  APRIL 2009 LETTER TO JUDGE CHIN

In 2005, the Association of American Publishers (AAP) filed suit
against Google for copyright infringement relating to the Google Book
Search." On October 28, 2008, Google, the Authors Guild (AG), and
AAP announced an unprecedented settlement agreement in the ongoing
litigation.” Under the proposed agreement, Google will continue to
operate its Book Search project in exchange for a payment of $125
million.® The agreement also creates a not-for-profit Book Rights
Registry, which would control, calculate, and distribute fees to authors
affected by the agreement.” Since the announcement, many people,
including Professor Samuelson, have criticized the proposed agreement.
Specifically, they charge that the agreement does not represent the
interests of all parties, gives Google a monopoly on digitization, lacks
adequate transparency, and does not take into account the concerns of the
foreign authors and publishers.”

The following is the first of two letters Professor Samuelson sent to
the court.

3. Letter from Pamela Samuelson, Richard M. Sherman Distinguished Professor of Law,
Univ. of Cal., Berkeley Sch. of Law, to the Honorable Denny Chin, U.S. Dist. Court Judge, S.
Dist. of N.Y. (Apr. 27, 2009); Letter from Pamela Samuelson, Richard M. Sherman Distinguished
Professor of Law, Univ. of Cal., Berkeley Sch. of Law, to J. Michael McMahon, Clerk of Court,
U.S. Dist. Court for the S. Dist. of N.Y. (Sept. 3, 2009).

4. The Authors Guild, Authors Guild v. Google Settlement Resources Page, http://www.
authorsguild.org/advocacy/articles/settlement-resources.html (fast visited Nov. 2, 2009).

5. Press Release, Google Inc., Authors, Publishers, and Google Reach Landmark
Settlement (Oct. 28, 2008), http://www.google.com/intl/en/press/pressrel/20081027_booksearch
agreement.html.

6. Settlement Agreement, The Authors Guild, Inc. v. Google Inc., No. 05 CV 8136-JES
(S.D.N.Y. Oct. 28, 2008).

7. Id

8. Letter from Pamela Samuelson, supra note 3.
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Berkeley April 27, 2009

The Honorable Denny Chin
United States District Court Judge
U.S. Comrthouse, 500 Pearl Street
New York, NY 10007-1312

Re: Authors Guild v. Google Inc., No. 05-civ-8136 (DC)

Dear Judge Chin:

The signatories of this letter are academic swthors of echolarly books and other works of scholarship
who are affilisted with instifutions of higher education. Academic authors constitute a substantial
proportion of people affected by the proposed Seitlement Agreement in the above-captioned case,
both as class members who were neither parties to the settlement negotiations nor effectively
represented in those negotiations and a3 prospective users of the updated Book Search system once
the settlement iz approved.

We are womied that the proposed Agreement in its present form does not adequately protect the
mterests of scholarly authors. Neither the Authors Guild nor the American Association of Publishers
(AAP) shares the professional commitments or values of acedemic authors. Only a smal] minority
of Authors Guild members would consider themselves fo be scholars, and few write scholarly books
of the sort likely to be fmumd in major research hbraries such as those whose books Google has
scanned ' So far a3 we can tell, the Authors Guild’s members primarily write books or other works

! Approximately 3000 members of the Authors Guild have websites to which the Guild’s website
links. A review of those websites shows that slightly over 10 per cent of these Guild members
have written books of the saut likely to be found in major research libraries, such as those whose
collections Google has scanned
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aimed at noncscholarly audiences (including rotance novels, erotica, travelogues, tagazine articles,
magic books). We are sure many of them are accomplished writers, but the Guild’s membership is,
in cur view, unfepresentative of the interests of most authors of most books in the Book Search
corpus. Evidence that the AAP does not share the values of scholarly authors can be found in its
recent efforts to thwart open access policies as to government-fanded academic research. The Guild
and the AAP are entities that are more likely to value maximization of profit over maximization of
acoess to knowledge,

While approval of the Settlement Agreement will unquestionably bring about a significant expansion
of access to knowledge in the near term, which we applaud, e Agresment will effectively create
two complementary monopolies that will control aceess to the largest dipital libeary in the world.
There 13 a real risk that these monopolies will, over time, mise subseription and purchase prices and
impose other resttictions on access to of use of books in the Book Search corpus, and this could
seriously limit access to knowledge. R is clear 1o us that the settlement, if approved, will shape the
fature of reading, research, writing, and publication practices for decades to come. Because of this,
it is critically important to get the new information environment it will bring sbout “right,” and to
ensute that the scholarly communities whose books are major parts of the corpus will be well served
byit.

We are also deeply concerned that there has been as yet insufficient engagement about the proposed
Settlement Agreement smong academic authorial communities. We have spoken with many
colleagues in the past few weeks who are author subclass members, some of whom have been
wnaware of the Agreement (notwithstanding Google's prodigious efforis 1o give notice to chss
members), unaware of various provisions likely to affect their academic work, unaware of their own
fights ag individual authors, and’or confused about how they should respond to the notices about the
Agreetnent. An impediment to academic deliberation about and assessment of the Agreement is its
considerable length and complexity. The Agreement is more than 300 pages long (with appendices)
and i written in dense and highly interlinked prose. Based on our conversations with academic
colleagues, we are convineed that there remains widespread ignorance about the Agreement and its
implications for the future of scholarship and research. Therefore, we respectfully request that the
Coutt extend the opt-out and comment period by six months and re-set the date of the Fairness
Hearing accordingly.

We realize that the parties have recently proposed a 60 day extension of the opt-out period, but we
believe that this is insufficient to allow academic authors an adequate opportunity to consider how
they should respond to the proposed settlement and to some of its specific temns. If the opt-out
period was extended to early November, as we request, it would be possible during the summer to
plan a series of town-hall meetings and other venues for debate and discussion about the proposed
settiement in academic commamnities to be held in the fall, which would then provide for tmuch better
informed decision-making and consensus-building about the implications of the Agreement.

Page 2 of 7
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As scholars, it is both our privilege and our obligation 1o promote the progress and sharing of
Imowledge for the good of the generl public. Cur professional work——including writing the kinds
of books typically found in major university libraries—is nminly motiveted by a desire to advance
science, social seience, literature and the ants rather than by hope or expectation of direct financial
ewards.

An essential part of our work, as well as our professional advancement, depends on exchanging
research with our cofteagues so that our eonclusions can be rigorously evaluated and, hopefully,
ingpire new research. Thug, we usually want our works to be as acoessible as possible, whether or
fot we are compensated directly for every reproduction. Unlike the Authors Guild and the
individual plaintiffs in this case, we think that Google's scanning of hooks from major research
Tibraries for purposes of indexing them and making snippets availzble in regponse o user queries is
fir uge.

Here are just a few examples of provisions in the Agreement that seem to run contrary 1o scholarly
morms and open aceess policies that we think are widely shased in scholarly communities:

1) Gpen Acosss Policies: We belteve that most scholaly authoss of out-of-print hooks would prefer
to make their books widely available with either no or minimal restrictions. We are concerned that
an Authors Guild or AAP-Jominated Book Rights Repistry (BRR) will have an ingtitutional biag
against helping academic authors who might want to put their books in the public dommin or make
them availzble under Creative Commons ficenses. The notices Google has mailed to class members
do not, for example, mention either public domain dedication or Creative Commons Hoenses a8
atprnatives t registration for payouts from Google through the BRR.

2) Monitoring Academic Uses: The Agreement containg various provisions that seem to permit
Google and the BRR to monitor scholarly uses of books in the Book Search corpiss. For example, a
library that allows faculty to read, print download or otherwise use up to 5 pages of a digital copy of
a book that is not commercially available must keep track of all such uses and report them to the
BRR. See Section 7.2 (b)(vii). Researchers who wish to do research on the Book Search corpus
must submit a research agenda in advance, which may be reviewed by the BRR. Sew Section 7.2
{d)(xi). I effect, the BRR will be able to gather detailed information about the type and extent of
aademic research. This kind of monitoring is inconsistent with norms and sound practicss within
academic communities.

3) Digital Rights Management: The proposed Settlement Agreement is vague zhout the extent to
which Google and the BRR will or will not use digital rights manapement (DRM) tachnologies in

ways thet would impede academic exchanges. Although the Agreement will allow individuals to
“purchase” books, they can only access those books “in the cloud.” This would seem to mean that

Page3of 7
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there will be DRM restrictions on some uses of books scholars like us have purchased. Moreovet,
Section 4.7 provides that Google and the BRR may agree o sell Adobe Portable Document Format
(‘PDF"} downloads, among other business models.”  If such downloads are wrapped in copy
protection, it will limit their use and circulation, and may inhibit scholarly eitation as well. If so, the
henefits of this bargain will be significantly impaired for academic authors

4) Langparency of BRR: These is too litde specificity in the Agreement zbout how transparent the
BRR will be about what books are in or out of copyright, in or out of print, who the rights holders
for patticulat books are, how to contact them, and what books are true “orphans.” This information
could be imporiant to academic researchers. A scholar, for instance, may want to digitize her
collection of books on 2 given subject, which she believes are orphan works. It is unclear whether
she would be able to get up-to-date information from the BRR 1o determine if a rights holder has
come forward for any of those books or to get from Google of the BRR information that they mipht
possess about the “orphan” status of particular books,

) BRE: The Settlement Agreement
mntamplmes that the govermng board of the BRR will be mde up of representatives of authers and
publishers in equal numbers. Although we concur in the idea that authers should have equal
mepresentation as publishers on the BRR board, we are concerned that the author representatives will
be drawn from the Authors Guild’s membership rather than being drawn fom or otherwise
epresentative of the interests of amdemxc authors whose books constitute a substantial majority of
books in the Book Search corpus *

6) Limits on Book Annotations: The Apresment contemplates that subscribers will be able to
annotate their books, but restricts the extent to which annotations can be shared. Section 3.1{e){ii)(5)
piomotes scholarly communication 1o some degres, but #t 15 so limited in scope that it will likely
impede scholarly communications in many communities. The Agreement would allow individuals
to share their annotations with 23 other persons, all of whom maust be also purchasers of the digital
book, and they must be identified in advance. The Aprecment appears to contemplate minimal
mnotations-—personal notes, for example, oz, in a proup context, the sharing of comments between

? See generally Adobe - Acrobat solutions: Control your work, PDF passwords and permissions,
mdwwn 1l remove seﬂsztwe mionmtwn,

infolial {discussing eptions

for senmg parmxssms on Adabe PDF documents)

* Data from the U.S. Dept. of Labor, Bureau of Labor Statistics indicates that there are more than
800,000 post-secondary educators in the United States. OCLC reports that there are more than
twenty-two million authors of books published in the U.S. since 1923. These data make clear
that the Authors Guild represents a tiny minority of authors affected by the Book Search
initiative and raise questions about how representative the Guild is of the interests of maost
authors of most books in the Book Seatch corpus.
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book chub membass or a class. In zcademin, however, annotation is a tims-honoted forin of
scholarship, which the annotator may wish to ghare with a large community for criticism and further
cotmment=but not monetary profit  Members of that community may wish to forward the
annoiztions to other scholars, add their own comments, and so on. Limiting annotation sharing to
anly twenty-five specifically identified fellow purchasers will inhibit such exchange and seriously
impait the benefits of the bargain for academic authors.

7 Interaction with Publishing Contracts: Many contmcts between acaderic authors and publishers
rovide for copyright to retain with the publisher during the period in which the books are in print,
bt copyright reverts to the authors when works are out of print. In addition, copyright law allows
authors to terminate transfers of copyright interests duting a five year window thirty-five years after
the transfer. It is unclear from the Agreement how Google or the BRR will handle these reversions
and terminations of transfer. We believe many scholady authors who reclaim copyrights in out of
print books will want to put them into the public domain or make them available under Creative
Commons licenges, but are ungure that the BRR will be helpful or cooperative with these measures.

These are just a few of the concems taised by our review of the agreement. We also share the
concerns expressed by other commentators about the potential dangers of lack of competition,
transparency and privacy that may tesult in harm to the public from the Agreemmf

Given the complexity and importance of this Agreement, the initial six-month comment (which
mchided the Thanksgiving and Chiistmas holidays) petiod has proven inadequate to allow
meaningful understanding of the Agreement, at least for academic authots. The Court should not
evaluate the faimess of this Agresment without reasoned commentary from academic authots who
are far more representative of the author subclass identified in the Agreement than the Authors Guild
o the individual plaintiffs in this case.  Academic authors are professionally committed to
romoting learning and the public interest. This kind of commentary on the Agreement must be
tased on careful consideration, and that consideration will take time.

* See, e g, Robent Townsend, “Google Books: What's Not to Like?” American Historical
Association (Apr. 30, 2007), avaflatle of hitp fblog historians orgfarticles/204/ poo ge-books-
whats-not-to-like; Letter from Hadrian Katz to Hon. Denny Chin (April 17, 2009) (Interet
Archive Request to Intervene); James Grimmelman, “How to Fix the Google Book Search
Settlement,” 12/ of Internet L 10:1 (April 2009); Randal C. Picket, “The Google Book Search
Settierent: A New Orphan Works Monopoly?” John M. Olin Law & Economics Working Paper
No. 462 (Aprit 2009); Fred von Lohmann, “Google Book Search Settlersent: A Reader’s Guide ™
Electronic Frontier Foundation (Oct. 31, 2008), wvatlable af

hitp:/www eff.org/deeplinks/2008/10/ poogle-books-settement-readers-guide; Robert Darnton,
“Cooge and the Futwe of Books,” 56 The New York Review of Books (Feb 12, 2009).
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Thesefore, we propose that the count delay closing the objections period for six months. Such an
extension may find parallel in actions take by federal agencies such » the Food and Drug
Administration, which extended and then re-opened the period for review and commentary on new
and complex rulemaking regarding the sale of tebacoo. See Steven P. Croley, Public Interested
Regulation, 28 Fla. St. U. L. Rev. 7, 66 (2000) (citing Analysis Regarding the Food and Drug
Adminigtration’s Jurisdiction Over Nicotine-Containing Cigarettes and Smokeless Tobaooo
Products; Extension of Comment Period, 60 Fed, Reg, 53620 (Oct. 16, 1996)). This settlement is
likely to have at leagt as significant and very likely an even broader public impact

We pledge 1o use any additional time granted to continue to educate and confer with our academic
colleagnes regarding the details of this complicated agreement. At the end of that period, we (and
other groups of authors) will be better positioned to assist the Court with detailed comments on the
Sertlement, and/or to object if necessary.

Thatk you fr your consideration,

Sinceely,

(Foek ;74/«&

Pamela Samuekon
on behalf of herself and the following persons:

Matt Blaze, University of Pennsylvania

Steven M, Bellovin, Columbia University

Losrie Cranor, Carnegie Mellon Univetsity

David Farber, Carnegie Mellon University

Jessica D. Litman, University of Michigan

Patrick McDaniel, Penn State University

Anthony Reese, University of Texas

Jerome H. Reichman, Duke University

Annalee Saxenian, University of California, Berkeley
Fugene Spafford, Purdue University

David Touretzky, Carnegie Mellon University

Eric von Hippel, Massachusetts Institute of Technology
David Wagner, University of Califbrnia, Berkeley
Dan Wallach, Rice University

Diane Zimmerman, New York University

Page 60f 7
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Ce: Michael J. Boni, Esg.
Daralyn J. Durie, Esq,
Bruce P. Keller, Esq.
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III. SEPTEMBER 2009 LETTER TO JUDGE CHIN

Professor Samuelson, along with others, was able to convince the
court to extend the comments deadline by four months.” We reprint a
second of Professor Samuelson’s letters to illustrate her concerns and
thoughts about the Future of Copyright, as embodied in the original GBS
proposal.

PAMELA SAMUELSON
Berkeleyl aw etropeninnrsoai
LH YERGHTY OF CALIFCSHIA Profazsor of Law
Universtty of Ciifornt, Barkaley
Schaol of Law
September 3, 2009 134 Bk SN
Barkaday, CA 14720
Office of the Clerk, J. Michael McMahon Tok 5:0442.6775
U.S. Dastrict Court for the Southemn District of New York Fax: 5104425814
Daniel Patrick Moymihan Courthouse
500 Peart Street
New York NY 10007

Attention: The Honorable Denny Chin

Re: Academic Author Objections to the Google Book Search Settlement,
Case No. 1:05-CV-8136-DC (SDNY)

Dear Judge Chin:

The sigpatories of this letter are academic anthors who object fo the Google Book Seamrch
Settlement on the grounds that the Authors Guild and the named mdividual author plaintiffs did
not adequately and fairly represent the interests of academic authors during the litigation and the
negotiations that produced this agreement.” The purpose of this letter is two-fold: first, to
deniify some terms in the Setflement Agreement that run counter to scademic suthor interests
and norms, and second, io urge you to condition your approval of the Settlement Agreement on
modification of various tenes idennified herein so that the Agreement will be fairer and more
adegnate toward academic authors who conssitute a far moze sizeable proportion of the Author
Subclass than the members of the Authors Guild do.

As scholars, researchers, and authors, we support the digitization of bocks for purposes of
making the knowledge embodied in this part of the culwral heritage of markind more accessible.
The settlement, if approved, will unquestionably bring about greater access to public domain and
out-of-print books. But we are seriously worried about how the settlement will affect the cultural
ecology of public access to books, transforming the public good of the traditional library into a
commercial enterprise controlled by fwo complementary monopolies, Google and the Bock
Rights Registry.

This letter has four parts. Part I discusses reservations that grow out of our overarching concern
that neither the Authors Guild nor the individual plaintiff-authors in the Aufhiors Guild v. Google

‘Beﬂm'in, Borgrean, Bowker, Butler, Coher, Crews, Cronin, Caff, Dracker, Duguid, Flman, Gideconse, Glaskko,
Hesse, Hoffman, Jastice, Kang, Lizean Laren Maldonado, Nimmer, Nunberg, Pinnan, Radin, Reese, Samreliser,
Saxenizn, Solove, Spafford, Standburz, Sullfven, Tanaka, Vaidhysrethan, von Hippe), and Wemstein are among
the ggnarories to this lecter who bold 8 U.S. copyright interest in one o7 more publisted books end herre a-e
members of the Awshor Subclass. Mos: ether signatories (cther thap law professors) are wembers of the Anthar
Subclass by virme of the book-bound copies of their Ph.D. dissertations filed in research Whraries of the universines
from wkich they received their degrees.
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case have fairly and adequately represented the interests of academic authors during the litigation
of in the course of negotiations that led up to the proposed settlement. Tt gives numerous
examples of tenms in the Settlement Agreement that are mtithetical to acedemic suthor interests.
Part Il explains why the opacity of the settlement agreement and the parties’ intentions with
respect 1o it have made it difficult for many awthors, especially ecademic authors, 1o make well-
informed decisions ahout how to respond to it Part 111 highlights what Berkeley historian Casla
Hesse has called the “ioo big to faif” problem with the Settlement Apgreement. Part IV
recommends that the court ask the parties o the Settlement Agreement to modify or supplement
it to address academic author concerns,

I The Author-Phaintiffs Did Not Adequately and Fairly Represent the Interests of Academic
Authors On Numerous Important Issues,

An important policy underlying Rule 23’3 requirement that named plaintiffs in class action
lawsuits fairly and adequately represent the interests of the defined class is to prevent collusion
between plaintiffs and defendants that would achieve an outcome beneficial for them, butnot g0
much for other class members whose rights are being affected.  With the powerfully strong
commercial interests at steke in the Authors Gulld v. Google case, there is reason to be concerned
that the Settlement Agreement with i3 extensive new regime for rights clearances, procadures
for determining the copyright and in- or out-of-print status of books, criteria for price setting for
subscriptions, payout schedules, and dispute resolution, among others, & one that may serve well
the interests of those who negotiated the settlement, but not necessarily 3 majority of class
etnhers, including but not bimited to academic suthors.

Herbert Mitgang, Betty Miles, and Daniel Hoffman (none of whom & an academic author)
initiated a class action lawsuit against Google in September 2005, charging #t with copyright
infringement for unauthorized scanning books for purposes of indexing them and making
snippets available. (The Authors Guild was named as an associational plaintiff in the case)) The
complaint defined the class on whose behalf the lawsuit was brought as “all persons or entities
that hold %upyright to o literary work that i contained in the Hbrary of the Usiversity of
Michigan.”

We very much doubt that this class could have been certified for at Jeast two reasons. First, we
do not believe that the three anthor-plaintifs could have fairly and adequately repregented the
interests of publishers who were rights holders in respect of many books i the University of
Michigan library, especially after five major publishers brought a separate and similar lawsuit
against Google two months Iater. But secondly, and for purposes of this letter more importantly,
Mitgang and his co-plaintifs have interests and legal perspactives that are significantly different
fiom those of many scademic authers whose books are in the Michigan iibrary.

We believe, for example, that most academic authors would be inclined to agree with the
signatories of this letter that scanning books to index them and make snippets available is likely

? Class Action Complaint, Authors Guild v. Google, Ine, No. 05 CV 8136, Sept. 20, 2005, parag. 20.
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and should be considerad fair use” Consequently, Mitgang, Miles, and Hoffman could not fairly
and adequately represent the interests of all author-members of the defined class because the
legal per‘;pectwes of academic authors on the core issue in that lawsuit diverge so sharply from
theirs.*

The non-representativeness of Mitgang, Miles, and Hoffman i3 even more profound in respect to
the proposed Settlement Agreement. The extraordinary range of 3ues addressed and resolved
int this apreement dwarfs the fair use issue on which the litipation was focused. In addition, the
vastly broadened class on whose behalf the settfement is being proposed inevitably has more
diverse interests and Jegal perspectives than the three named plaintifis® Owing to US. treaty
obfigations, the class now essentially comprises all rights holders of all in-copyright books in the
world.  Mitgang, Miles and Hoffman cannot possibly represent all of the authors who are
members of the proposed settlement’s author subclass, as the interests of authors vary quite
substantially. The named plaintiffs seem, in any event, to have delegated responsibitity for
negotiating author class intetests in a gettlement to the Authoss Guild, but the Guild has not
adequatety and fairly represented academic author interests either.

Academic authors would, we believe, have insisted on much different terms than the Authors
Guild did, especially in respect of pricing of institutional subscriptions, open access, annotation
shating, privacy, and library user rights o print out pages from out-of-print books. Academic
authors would alse have pushed harder than the Authors Guild seems to have done for more
researcher-friendly non-consumptive research provisions and for commitments 1o quality scans
andd metadata,

A. Pricing. Academic authors would have insisted that the setilement include criteria for
pricing of institutional subscriptions that would meaningfully limit the risks of price-gouging.
Section 4.1(i) sets forth criteria which Google and the Registry phn to use to determine the
price of institutional subscriptions: “pricing of similar products and services available from third
parties, the scope of Books available, the quality of the scan and the features offered ag part of
the Institutional Subscription.”™ There ate, however, no gimilar gmducta or services to the
institutional subscription contemplated by the settlement agreement,” and it is very unlikely that
there will ever be a similar product or service because no other firm will realisticaily be able to
get a comparably broad license to books as the one that Google would get from the settling elass.

¥See, e.g, Hannibal Travis, Googk Book Search and Fair Use: iTunes for Authors or Napster for Books?, 61 U
Miami L. Rev. 601 (2006); Neil Netanel, Google Book Search Settlement, Balkinizetion Blog, Oct. 28, 2068,
available at hitp:&balkin blogspot com/ 2008/ 8 roople-back-search-settlement htwl.

*See Vuloan Golf LLC v Google, Inc., 2008 8. Dist LEXIS 102819 (N.D. I1l. 2008) (denyiog cestification of a
class of tmdemark owners because the legal dlaims of the named plaintifs wese not typical of members of the
Fq)osad class, some of whom would have thought the challenged action was fair use).

Sertlement A greament, Authors Guild, Ine. v. Google, Inc., Case Na. 05 CV 8136-JES, Attachment H, parag, 7
{"Settlemont Agreement”) (defining the setfing class as encompassing &l owners of U.S, copyright ineress in
bocsksx of January 5, 2009)

# Dan Clancy, chicf engincer of i Googe Boak Scarch project, staed that therz are no comparable prodits o
rvioes ot & medting with Panc b Samuekon and soveral other Berkdey faculty menbers on June 22, 2009, in
esponse toa guestion about how ek of @ constraing this facter would be on pricing levek for the subseriptions.
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We take little comfort in the stated dual objecmes of the Settlement Agreement as a constraint
on pricing decisions by Google and the Registry.” Even if institutional subscription prices are
initiatly quite modest in order to aftract institutions to subscribe® we worry that ten, twenty,
thisty or more years from now, when institutions have become ever more dependent on GBS
subscriptions and have consequently shed books from their physical collections, and indeed
when electronic publishing begins to supplant traditional methods ofpubt;amm for some texts,
the temptation to raise prices 10 excessive fevels will be very high® There are no meaningfud
Hmits in the Settlement Agreement to stop this from kuppening.

Profit-maximbzation is a rational steatepy for firms such as Google, especially if the Book Search
initiative proves to be a profitable enterprise. Many authors and publishers who are GBS
partners can be expected to push for profitb-maximization. Although the Registry will formally
be a nonprofit organization, its mission ig to represent copyright owners, many of whom will also
favor profit maximization,

There are geveral possible criteria for constraining prices of institutional subscriptions for which
academic authors would have pushed. One would be to direct that institutionat subscription
prices should go down if the overhead costs of the GBS and Registry services go down over
time, as they should if thege entities are wellrun. A second would be to limit the profit margin
to 2 determined percentape over costs of cperating the gervice, A third would be to limit the
percentage by which ingtittional subscriptions could rise during each price pericd (say, by 5%
or peg price rises to changes in the Consumer Price Index). A fourth would be to cap
subscription prices t0 a certain percentage of the institution’s overall budget, so that prices would
only tise when the institution expanded it operating budget. A fifth would be fo redirect the
money set aside for orphan books for five years so that the unchited funds would not be
distributed to the Registry’s customers and to the Registry’s favorite charities, but would
ingtead be used to fower the subscription prices to muke books more accessible.”!  The
preference that the Authors Guild seemingly had for maximizing revenues 1o registrants a3 10

1SenimmtAg;*aam1t, see. 4. 1{a)i).
#Tle Agrecment does contomplate picing bends for difforent kinds of institutians and initial discounts, id. ¢
4 I ¥ivi<{viii).

%S¢z, 0.2, Aaron 5. Edlin & Daniel L. Rubinfald, Exelision or Bfficient Priciog; The “Big Deol” Bundling of
Academic Journals, 72 ABA: Andtrust ], No. | Qo04¥discussing supracompetitive pricing of packages of journal
m which many institutions subscribe).

* The Settlement Agrement seems to contemplata that the Registry would be a suitshle entity for lieznsing emphan
honks to ather entities besides Google if Congress enacts erphan works legislstion. Seithment Agroement, ®e.
62(b). Howower, we question whethor &ie Registry and registored rights holders should have i right © coflect
revenuds for orphan books which would be either used to fund the Reglstry's eperations of paid ot to porsons and
emtities who don’t own rights inthese books, From ow standpoint as academic authors, ez orphan books would
more appsopriately bo treatad s though ey were inthe public domain. Furfier, wo believe that priees of
nstintional sibaeriptions should be lowored insofar o3 Goege leams later fiat it mistskendy colkotod rovenues for
books thet were actuslly in the public domain sather than dirccting the Registry to distridute these revenus & i

istrants.
ﬁz’fhz Agrezment even cpntemplates thet registerod rights holdors might reeive payouts far pulic domain books
fhat Google mistekenly thought werz incopyright, or retumad to Google for distribtion to a chasity, Id,, Sec. 63().
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money set aside for orphan books they didn™tauthor is a particularly stark example of the Guild
representing the interests of only some members of the author subclass. Another modes: way to
check against excessive pricing might be to ensure representation of academic authors, brarians,
and/or consumer protection experts on the Registry’s board,

One sign that the possibility of price gouging is already a source of anxiety among prospective
ingtitutional subseribers is the mbmmmn procedure set forth int a side agreement between Google
and the University of Michigan.'? The procedure set forth for the pricing review is truly
byzantine, even Kafkaesque, and is fraught with complications and limitations. Even Lmvmg
aside the complexity and opacity of the proposed arbitration procedure, the fundamentat problem
is that the Settlement Agreement has tadequate criteria for meaningful Himitations on price
hikes. Because of this, we believe it is highly untikely that the arbitration procedure
contemplated in the Michigan side agreement will prove to be mote than a symbolic gesture.

B. Open Access, As the UC Academic Council letter to the court in this matter explaing, the
proposed Setttement Agreement “does not explicitly acknowledge that academic authors might
want to make their books, particularly out-of-print books, freely available under a Creative
Commons or other open access license, We think it is especially likely that academic authors of
otphan books would favor public domain or Creative Comom»t;pe Emnszng if itwere possible
for them to make such 2 choice through a convenient mechanism,” ™ 1f the Authors Guild had
truly been representing the interests of acadermic authors during the negotiations leading up to the
Settlement Agreemnent, it would have recognized and insisted upon open zecess optong for
academic authors.

None of the millions of notices sent to mmbers of the class made reference to public domain
dedication or open access alternatives.™ The Settlement Agreement presumed that all rights
holders would want the $60 setlement fee plus the opportunity %o share in the berefits of
commercialization that the Settfement Agreement contemplates.  Only after Google became
aware that the UC Academic Couneil letter was about to be sent to the court did Goog,te and the
Authors Guild announce their support for open access choices of authors®  While these
announcements were welcome, #t remains ag yet unclear how truly responsive and helpfid the
Registry will be in providing meaningful support for open access preferences of authos, it
would have been far better for Google and the Registry to have contemplated open access as a
possibility during the negotiations and as they drafted the notice 1o class members. Taat they
ignored this possibility is an indication that the Authors Guild didn’t have the interests of
academic authors in mind during the negotiations. We also worry that the Registry will have an
institutional bias against facilitating open access preferences of academic authors, even if the

? Ser Amendment to Cooperstive Agroment, enterad inb betwoen Google, Ine. and e Regents of the Usiversity
ostdugm effective May 19, 2009, Atachment A, sec. 3.

" Latir from Masy Croughan, Chair of the Academic Council of the Univessity of California, 9 J. Michas
M::Ma?m, Aug. 13,2009, p. 5.

" Ttis, however, possible for rights Toldess to set the price for books fey regiser st zcro.
" See, e.g., Xian Ke, Bringing fie Power of Creative Commoss to Google Books, available at
becksearchblogspot com’2009/08 bringing -powerof<rcative-commons-4ohiml.
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Guild and clzss counsel are now willing to express support for open access preferences in order
10 get the settlement approved.

C. Annotation-Sharing: The Settleraent Agreement contemplates that subsuihers will be able
to annotate their books, but reatricts the extent o which annotations can be shated."® Individuals
can share their annotations only with 23 persons, all of whom must be purchasers of the digital
book, and they must be identified in advance. Only minimal snnotations are anticipated, such a3
personal notes, or in 2 group setting, sharing comments among members of a book club or a
chass. In academia, annotation is a time-honored form of communication, and the practice of
sharing annotations within a scholarly community, and not just with 25 or fewer people, is
normt Collaborative uses of annotation and taggmg are, tnoreover, a prowth area in the fislds
of information retrieval and social networking,'” a trend that the annotation-sharing restriction
would counternand.  Had academic authors been faily and adequately represented during the
negotiations leading up to the Settlement Apreement, we do not believe that this restriction on
annotations would have been made part of the agreement.™® Most classes taught & most barge
public universities have enroltments much higher than 25 persong, and so the annofation
restriction would preclude meaningful sharing of annotations among class members. | would be
particularly ironic if these restrictions prevented a professor who was also the author and rights
holder in the book from letting her students share annotations for the class.

D. User Privacy: Because the UC Academic Council letter and somve submissions by nonprofit
omganizations have elaborated on the inadequate guarantess of user privacy in the proposed Book
Search Settlement Agreement, we will not dwell on this point. But we do wish to express our
distress that the only provision in the Senbemeﬂt Agreement that calls for a privacy policy is one
that protects personal data of rights holder.”® Numerous provisions contemplate monitating o
reporting data about users,® Had academic authors been able to participate in the negotiations ot
boen well-representad by the Authors Guild, there would have been meaningfil commitments in
the Settfement Agrezment 10 respect user privacy.

We are especiatly concerned that Google may be intending to disintermediate Iibrarizng from
their roles as trusted gumrdians of patron privacy.® Librarians adhere to gtriet ethical rales and

¥ Settlement Agroement, Sec. 3. 1{Xii}5).
" S0, .8, Jane Huneey, Colbbomtve Semantic Tagging and Annontion Systems, in Anmal Review of
Inforsation Scienee and Techmology, American Society for Information Sdence & Technology (2009}
% Ina conversation bitwoen Pamela Semusson and a lawyer who participated in the Book Search Settlement
negotiations, in New York City on August 3, 2609, Samuzlson vas informed that the annotation restriction was put
i fe agrooment st the indistence of a prominent member of the Guild (who was ot a numed plaintiffs io the
Cuild’s lawsait) bacanse he finds snnotation sharing ebjectionable. Why his preferenoe op fiis matter should be
givendeforence is a mrystery, particularly given fat most of the books in the Book Scarch corpus are acadomic
anthors' books, and their proferences would be quite differant.
9 Senlmt Agreement, Sec. 18.3.

e, a8, Electronic Privacy Information Centar, Gosgle Book Setthemant and Privacy, svadable at

Hip: ntgg 2 mivacy/googlebooksidofalthtml {chart of GBS setdement provisions affecting privacy).
* The GBS Scrfement Agreement does not, for instinee, conform to the nomns sat forth in the Intoreations)
Caalmxm of lem:y Cmma anacy Gm&dm; ﬁx Eiecumuc Resources Vendors {2002), availsble 2t

HeinOnline -- 12 Tul. J. Tech. & Intell. Prop. 199 2009



200 TUL.J. TECH. & INTELL. PROP. [Vol. 12

Page 7614

state laws mandating protections for patron confidentiality. Google was able to build this corpus
of hooks through libraries, but the company has so far refused to stand in the shoes of librarians
with respect to duties of patron confidentiality.

The digitization of books raises new privacy issues that existing state library privacy kaws do not
address, nor does Google or the Settlement Agreement. Insofar a3 (VBS anticipates unique
serialization of books, it raises the risk that a particular book will be permanently linked 1o an
individual. In the lbrary context, by contrast, libarians strive to unlink patron identity from a
book after it is retumned. Librarlang have adhered to data destruction responsibifities, but
Goople's model has been to keep user data for extended periods of time. Existing Kbrary
canfidentiality guarantees forws on third parties’ reuse of patron records, but Google’s maodel is
to employ user data for internal marketing purposes. We think that academic anthors would, in
general, object to any marketing use of patron data, whether fisst-party or third-pary. Targeted
advertisements lnked to book viewing and reading history could chill inquiry, especially on
sensitive topics.

Litnarians and bookstores have also resisted baw enforcement requests for user data, and this
resistance has led to a series of decisions strongly protective of patron privacy rights. Google
has thus far been unwilling 10 coramit 1o such duties 1o users of GBS, The settlement will make
Google a private arbiter of book grivacy rights, This contravenes the public policy goals of
states that have acted affitmatively to create protections forail book readers,

E. Print-out Restrictions and Fees: Academic authors would not have agreed to the provision
that severely restricts the number of pages that wsers of the Book Search subscription datsbase
can cut and paste from particular “display™ books or can print out at any one time™ Given that
the instinnional subscription database available both to instingtional subseribers and to public
libraries will consist mainly of out-of-print books, we think the cut-and-paste and page print-out
restrictions are unrezsonable narrow. The older the book, we believe, the broader fair use
piivileges should be for those books, and if the books are truly orphans, cut-and-pagte and
printout privileges should be correspondingly broader. The Settlement Agreemen: restrictions
are inconsistent with these fair use principles.

Nor would scademic authors have been willing 1o agree to the provision that requires libraries
that charge even modest fees for print-out services (i.e., just enough to recoup costs of providing
printing 10 patrons) to pay a fee to Google for user print-outs,™ even if the print-outs would have
been fair uses under copyright law. The Agresment calls for Google to pay the pet-printout fee
from the {ibraties to the Registry. This print-out fee will fundamentally chanpe the default rules
for libraries and library patrons whose fair use rights will thereby have been substantiafly
curtailed. We think this is unfair and disadvantageous to academic authors and researchers, and
we would not have been willing to agree to such terms.

2 o Sotflement Agreement, Secs. 4.01{d), 4.2(a).
B Sec. 48(aXiL
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¥. Non-consumptive Resenrch Restrictions: The Settlement Agreement restricts the class of
pessons eligible to be “qualified users” of the GBS rese:m:h corpus for purposes of engaging in
mcmxmpnve research to non-profit researchers® Many academic researchers routinely
engage i joint research projects with researchers from profit-making firms. The Authors Guild
did not adequatsly sppreciste that the restriction on who could be a qualified wser would be
harmful to the research freedoms of academic researchers  The Settlement Agreement also
inhibits niew models of scholarly production and scholaddy collzboration. Many researchers now
develop information services that add value to primary sources by making scholarly information
easter 10 find or by extracting foctual information from primary sowrces. Once deployed, other
researchers can build upon the information services built by their colleagues.

Especially ohjectionable are the provisions in the Settlement Agreement that forbid commercial
use of information extracted from books in the corpus untess both Google and the Registry have
expressly consented as well a3 those that forbid the use of data extracted from the research
corpus for semm to third parties if such services compete with services offered by rights
holdass or Google.™ Information is not within the scope of copyright in books, and the Supreme
Court has affirmed that reuse of information and data is :mpomnt to achieving the constitutional
puzposes of copyright in promoting advances in Imowledge™ We are puzzied by the setling
parties” attempt o restrict access to information oblained through non-consumptive research.
While we do not expect to engage in non-consumptive research in order to develop services that
would compete with Google or a rights holifer, we think that freedom to engage in research
should not be fettered in this manner,

We akko object to the requirement that academics who want to engage in non-consumptive
research must provide a “research agenda” in advance;” it ought to suffice that academic
researchers would affirm that they will engage in non-consumptive research,

G. Quality Issues: Neither in the Settlement Agreement, nor a8 we understand it, in the side
agreementy Google has heen negotiating with Iibrary partners, has Google committed itself to
providing guarantees as to the quality of digital scans, nor as to metadata (such as the name of
the author, the title of the book, and the year of publication). As scholars, researchers, and
academic authors, we are seriously concernad that the Book Search corpus will fail to achieve its
potential as an important scholarly resource unless Google makes meaningful commitments to
improving the quality in both respects. ® While members of the Authors Guild are primarily
eoncerned that users of the Book Search find their individual books, scholars regard 23 more
important that books be interconnected, so that werks from similar periods or on similar topics

3 Sutloment Agreement, See, 1121, Priorwritten consent from both Google and the Registry must be obbined
Mom for-profit roscarcher can participote in nos-consumptive rseapch.

# Sottlement Agreamtent, Secs, 7.2(E){vili), 7.2{d){ix).
% Faist Pubs, e, v. Rural Tolephone Sarvice Co., 499 U.S. 340 (1991)(copyright protontion in compiltions does
ot extond protoction to facts and informatien).
? Sostlement Agreoment, soe. 7.2d)xi)2).
B%m og, RebertB. Townsend, Gaog,lc Bogks! wm smmuw American Hism:m! Asg'n Blog, April 39,
2007 available &t Igoiles bz % ik % {
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can be found and searched topether, For this, robust metadatz i3 vital and Google Books Search
has yet to show that it can provide this® s inattention to quality issues is yet another respect in
which the Authors Guild did not adequately tepresent the interests of academic anthors during
segotiations that led to the Settlement Agreenment.

0 The Settlement Agreement 5 Opague and Confusing, Making It Difficult for Academic
and Other Authors to Comprehend Its Implications.

We find the GBS Settlement geemem 0 be very confuging and opague. In this reaction, we
are apparently far from alone.”™ We understand that academic author class members have the
right to sign up for participation in the Repistry; less well understood is that academic author
class members can also sign up directly with Google through its pantner program.  There is,
however, no indication about the pros and cons of signing up with one than the other, and even
Google spokesmen and lawyers for the parties have few insights to offer about this.

We are aware that some academic authors are unhappy with the Settfement Agreement, and
some of these are considering opting out 28 a consequence. However, as we understand it, the
only benefit of opting out is the ripght to bring 2 separate lawsuit against Google for scamning
your books and making them available, Realistically that's unlikety to be a meaningful option
for most academic authors, Opting out doesn’t even pet your books removed from the corpus. 1f
an opt-out author’s books are out of print, Google will commercialize them anyway, whether
their authors fike it ot not. Even if the author asks for her books to be removed from GBS, this
dues not mean that Geople will actuatly purpe them from its servers, these books will just be less
accessible than if the author hadn’t asked for them to be removed.”

To most academic authors, it would seem like “remove” and “exclude™ were the same thing, but
these tenws mean quite different things under the Settferment Agreement. Exclusion ivolves
choices shout whether to disallow displays of one’s books or participation in certain revenue
models. We suspect that most acadernic suthors, as well a3 most others whose rights are affected
by the settlement, do nut realize that Google will be able to make some very vahuable (1o it) non-
display uses of excluded books,

GBS raises many questions for academic awthors, What kinds of books will be in the
institutionat subscriptions? Will public domain books be included in these subscriptions?  Are
there any kinds of books that Google will not scan or include in the corpus? How, if at all, will
Google exercise its right under the Settlement Agreement to exchude up to 15% of books from
the corpus for editorial and non-editorial reasons? What GBS content will be available to public

? See, ¢.8. Geoffrey Nunderg, Google's Book Search: A Disasier for Scholbass, The Clhuonicle of Higher Edueation,
Aug. 31, 2008, availdhle at Jtydwonide convarticleGoonles-Book-Search-AMAMS/ (dharscrizing fhe metadata
gmblmm with GBS a3 “pervasive™),

See, e.g., Ridhard Albanese, Unsetfed: TiLePW &m‘waaﬂw Gmgle Bwks Sealemm, Publishers Wealdy,
Aug. 24 3, available ot Jpdiwe g & i Z
N The erm “remove™ is defined inthe Seniemam Agmmm m mean that dxe book will notbe acoessible.
Setloment Agreement, 5e¢. 1124,
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libraries? How big will the corpus become? At what point will Google decide the corpuss is big
encugh? How much information will Google or the Registry provide to the peneral public in
respect of boolks that are in the public domain and/or orphan books? How transparent will the
Registry and Google be about registrants and terms on which books have been Hoensed? ltis
difficult to discern angwers to these simple questions from the Settlement Agreement ot from
public statements of the parties and their lawyers. It would be helpful 1o know the answers to
these questions before taking decisions about whether and how academic authors might want to
participate in the Settlement Agreement.

Al & meeting at UC Berkeley with Berkeley faculty and UC librarians on June 22, 2009, Google
representatives Dan Clancy and Alex Macgilliviay made a number of statements in responge 10
questions like these. They have, however, been unwilling to reaffirm these staterents, despite
requests that they do so. UC librarians have recently promulgated statements about their
understanding of the settiement’s meaning based upon representations Clancy and Macgilliveay
made at the June 22 meeting.” We would be less worried about the Settlement Agreement’s
implications for scademic authors and researchers if Google made documented public
commitments on these matiers,

I The Book Search Corpus Is a Public Good in Which Society Has A Significant Interest.

The GBS corpiuss is a public good which should be preserved, even if for one reason or another,
the setifement doesn’t work out as the parties intend. Google could conceivably lose interest in
(B, for instance, po out of business or go bmkmpt sefl the GBS corpus to China, Rupen
Murdoch or Wal-Mart, neglect to fulfill its promises under the Settiemmt Agpreament, or lose the
Authors Guild lawsuit Many other things could go wrong as well® A significant part of the
anticipated henefit of the apreement would be undermined if a large percentage of out-ofprint
but in-copyright book rights holders are unwilling to make their books available for institutional
subscriptions of preview uses. The Registry could fail to develop a workable datsbase, 1o attract
authors and publishers as registrants, to provide desired serviess to s registrants, of 10 run a
competent digpute resclution gystem. No one, of course, predicts that any of these failures will
oocur. In reviewing the Settlement Agreement, we think that the court should consider what will
ot should happen to the GBS compus if something seriously goes awry,

The Settlement Agreement does contemplate that if Geogle doesn™t Jro rovide required library
services, an alternative service provider could take over Google's role,” but what if no one else
wants to provide this service? It also contemplates that the agreement could be terminated,

2 Sa' Ofﬁm of delaﬂy Coxrmzmimmm, tfmvc':ﬂty asziafo:rma decument e Google Books, availshle &t

# Ammmm :mgm why it wouldbe sociglly dessa‘izlc famx]w ﬁﬁnsbudrs Google to be chle o offzra
comprehensive digital Jibrary is o ensuse public acocss © this 1hrary in cese there are problems with Google’s
s, See, ag, Ryarx Surga! Gmatl Dwa. Agam—U;ad.ﬁe. WIRED, Sept. 1, 2069, availehle o

: saﬂunan yyr————y 7(c), (a)
B, At XVL
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although the termination agreement has not been disclosed, even to the court. We are left to
guess what would happen to the corpus if the agreement terminates.

While withdrawal of public access to the GBS corpus would be lamentable under any
circumstance, it would be especially tragic if a lwrge number of insgtétations had become
dependent on the availability of GBS subseriptions and had, for example, decided to sell off or
give away the physical books in its collection because the GBS subscriptions provided such a
valuable extensive coflection for their patrons. As academic authors and researchers who could
become dependent on GBS subscriptions a3 a resource, we recommend that there be some
documented public commitraent by the parties about what will happen o public access to the
GBS corpus if something poes wiong,

V. The Couwt Should Condition Approval of the Setlement on Modifications to the
Agreement That Would Address Problemz Identified in this Letter,

Rarely does a judge have the power to affect the future of public access o knowledge as
profoundly as the court has in respect to this particular senlement. Judicial review of clags action
settlements typically involves ensuring that members of the class had adequate notice of the
settlement, the setttement witl bring some benefit to class members, and the fees to class counsel
are not exorhitant.  Because the settfement in this case will fundamentafly transform the future
marketplace for books and have huge spillover effects for the ecology of knowledge, extra close
serutiny of the fairness and reasonableness of the settlement is important,

As we understand it, the ordinary expectation is that the courts will either approve or disapprove
class action settlements negotiated by the parties. We believe that courts also have the authority
10 identify issues a3 to which a particuar settlement agreement is not as fair and adequate to the
class as it should be and 1o condition approval of the settlement on modifications to address these
ooncerns,

Qur letter has identified a number of academic author concerns, including the lack of meaningful
limits on institutional subscription pricing, under-appreciation of open access preferences of
authors, unwatranted restictions on anotation-sharing and non-consumptive research,
inadequate user privacy protections and transparency guarantees, inattention to quality issues,
and clarification about what will happen to the Book Search corpus if things go awry.
Supplemental or amended provisions could address these concerns.

We wish finally to note that if the court decides to disapprove the settfement, we doubt that the
future of public access to books in digital form would be as dim a3 Google predicts. Google will
almest certainly continue 10 scan books from major research libraries, expand the Book Search
corpus, and resume its fair use defense of its scanning for purposes of making indexes and
providing snippes. R has, after all, made very substantial investments in this project and i3
founders believe GBS iz important to the company’s mission of organizing the world’s
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information.®® Under its partner progtam, Google will almost certainly continue to work with
publishers of in-print books to make these books available under terms mutnally acceptable to
Google and the publishers. Now that anthors and publishers of nmany eutofiprint books are
aware of the Book Search project, many of them may wish 0 sign up to make digital vergions of
their books availshle through GBS a3 well Google would have much stronger incentives to
support orghan works legislation, and would no longer have the unfair advantage 25 to orphan
books that the Settlement Agreement would give it. Congress is probably the more appropriate
venue for addressing the mass digitization of books. Those who do not want to participate in the
GBS initiative can still ask for their books to be removed from the corpus, just as they would be
sble to do under the Settlement Agreement. Many aunthors and publishers may find the prospect
of exring revenues from institutional subscriptions desirable enough that this could become &
vizble matket, but one that more than one firm could realistically contemplate entering to make
out-of-print books mote widely availzble. A more open and competitive ecosystem for digjtal
books would then becoms possible, even if propress toward broad public access to books would
be somewhat slower than if the settlement wes approved.

Whatever the outcome of the fairness hearing, we believe strangy that the puldic good is served
by the existence of digital repositories of books, such g the GBS corpus. We feel equally
strongly that it would be better for Google not 1o have a monopoly on a digital dawbase of
books. The future of public access to the cultural heritage of mankind embaodied in books is too
important to leave in the hands of one company and one registry that will have a de facto
monopoly over a huge corpus of digital books and riphts in them. Google has yet to accept that
it creation of this substantial public good brings with #t public trust responsibilities that go welt
beyond its corporate slogan ehout not being evil.

Respectfutly,

Pamela Samuelson, Professor of Law & Information, University of California, Berkeley

On behalf of the following academic authors and researchers (instinnional affiliations are for
#dentification purposes only and do not spggeat an institutionat view of the issue):

Amn Bartow, Professor of Law, University of South Carolina School of Law.

Steven Bellovin, Professor of Computer Science, Columbia University

Matt Blaze, Professor of Computer Science, University of Pennsylvania

Christine L. Borgman, Professot & Presidential Chair, Dept of Information Studies, UCLA
Geofirey C. Bowker, Professor of Information Sciences, University of Pittsburgh

Shane Butler, Asscciate Professor of Classics and Agsociate Dean of the Humanities, UCLA

 Soe, .8 Nunbesg, supra note 29 (quoting Google founder Sergey Brip on Google’s mission).
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Michael W. Carroll, Professor of Law, Amernican University, Washington College of Law
Danielle Citron, Professor of Law, University of Maryland

Tulie E. Coher, Professor of Law, Georgetown University

Michael Cole, University Professor of Commumication, Psychology, and Human Development,
University of California, San Diego

Nathan Cortez, Assistant Professor of Law, Southern Methodist University

Ronald C. Cohen, Professor of Chemistry and of Earth and Planetary Science, University of
California, Berkeley

Lomrie Faith Cranor, Associate Professor of Computer Science and Engineering & Public Policy,
Camegie Mellon University

Kenneth D. Crews, Director, Copynight Advisory Office, and Iactwrer-inLaw, Columbia
Universi

Blaise gcnjn, Professor of Information Sciemce and Dean of the School of Library and
Information Science, lndiana University, Bloomington

Dana Cuff, Professor, Architecture and Urben Design, School of the Aris and Architecture,
UCLa

Johanna Dmucker, Professor of Information Studies, UCLA

Paul Duguid, Adjunct Professor, School of Information, University of California, Berkeley
Jeffrey Elman, Professor of Cognitive Science and Dean of Social Sciences, University of
Califoria, San Diego

Edward Felten, Professor of Computer Science, Princeton University

A Micheel Froomkin, Professor of Law, University of Miami

Laura Gasaway, Professor of Law and Associate Dean, University of North Carolina

Ted Gideouse, Instructor, University of California, San Diego

Robert J. Glushke, Adjunct Professor, School of Information, University of California, Berkeley
J. Alex Halderman, Assistant Professor of Computer Science, University of Michigan

Carla Hesse, Professor of History, Dean of Social Sciences, University of Cakifornia, Bedkeley
Lance J. Hoffman, Professor of Computer Science, George Washington University

Steven Justice, Professor of English, University of California, Berkeley

Jerry Kang, Professor of Law, UCLA School of Law

Enc Kansa, Adjunct Professor, School of Information, University of California, Berkeley

Amy Kapezynski, Assistant Professor of Law, University of California, Berkeley

S. Blair Kanffman, Law Librarian and Professor of Law, Yale University

Christopher Kutz, Professor of Law, University of Califormia, Berkeley

Jessica D. Liman, Professor of Law, University of Michigan

Lydia Pallaz Loren, Professor of Law, Lewis & Clark Law School

Michael Madison, Professor of Law, University of Pittsburgh

Solangel Maldorado, Professor of Law, Seton Hall University

Brian Malone, Instructor, University of Califoria, Sants Cruz

Patrick McDaniel, Professor of Computer Science, Permsylvania State University

Erin Murphy, Assistant Professor of Law, University of Califomia, Berkeley

Raymond T. Nimmer, Professor and Dean of the Law School, University of Houston

Geoffrey Nunberg, Adjurct Professor, School of Information, University of California, Bezkeley
Anne J. O'Connell, Assistant Professor of Law, University of California, Rerkeley
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Frank A. Pasquale 111, Professor of Law, Seton Hall University

James Pitman, Professor of Statistics, University of California, Berkeley

Thomas Pogge, Professor of Philosophy and Internationsl Affairs, Yale University Margaret
Jane Radin, Professor of Law, University of Michigan
R. Anthony Reese, Professor of Law, University of California, Irvine

Annafee Saxenian, Professor and Dean of the School of Information, University of California,
Berkeley

Paut Schwartz, Professor of Law, University of California, Berkeley

L#a Bishop Shaver, Associate Research Schobar & Lecturer in Law, Yale Law School

Daniel Solove, Professor of Law, George Washington University

Eugene H. Spafford, Professor of Computer Science, Purdue University

Katherine Strandburg, Professor of Law, New York University

Charles A, Sullivan, Professor of Law and Director of the Rodino Law Library, Seton Hall
University

Stefan Tanaka, Professor of Higtory, University of California, San Diego

Kathisen van den Heuvel, Adjunct Professor and Director of the Law Library, University of
Califurnia, Berkeley

David Touretzky, Research Professor, Carnegie Mellon University

Siva Vaidhysnathan, Associate Professor of Media Studies, University of Virginia

Eric von Hippel, Professor, Sloan School of Management, Massachugettz istitute of Technology
David Wagner, Professor of Computer Science, University of California, Berkeley

Dan Waltach, Associate Professor of Cotnputer Science, Rice University

Alan Weingstein, Professor of Mathematics, University of California, Berkeley

Michasl Zimmer, Assitamt Pwolessor of Information Studies, University of Wisconsine
Milwaukee

Ce:

Michaet J. Boni, Esq., Counsel for the Author Subclags
Joanne Zack, Bsq., Counsel for the Author Subelass
loghua Snyder, Fsq., Counsel for the Author Subclass
Ieffey P. Cunard, Esq., Counsel for the Publisher Subchass
Bruce P. Keller, Esq., Counset for the Publisher Subelass
Daralyn J. Durie, Esq., Connsel for Google

Joseph C. Gratz, Bsq,, Counsel for Google
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The final deadline for opting in or opting out of the settlement,
along with arguments for or against the settlement from individuals,
groups and companies was set for September 4, 2009.” In the end, Judge
Chin received over 400 filings from class members. Of those, there were
377 objections and 13 amicus briefs against the proposed settlement,
with 8 filings and 29 amicus briefs in support of it."

IV. CONCLUSION

Along with her letters to the court, Professor Samuelson continues
to speak and write about her concerns. This includes a series of articles
on The Huffington Post, including: “The Audacity of the Google Book
Search Settlement,”” “Why is the Antitrust Division of the DOJ
Investigating the Google Book Settlement?”,” “DOJ Says No to Google
Book Settlement,” “Google Book Settlement 1.0 is History,”” and
“Google Book is not a Library.”"

Professor Samuelson had a keynote conversation with Paul Conrant
at New York Law School’s Google Book Settlement Conference, D is for
Digitize, on October 9, 2009.” The conference was timed to gather
together individuals from all sides of the debate two days after the
settlement hearing was to take place. The plaintiff’s filed an unopposed

10.  Kevin J. O’Brien & Eric Pfanner, Europe Divided on Google Book Deal, N.Y. TIMES,
Aug. 23, 2009, available at hitp://www.nytimes.com/2009/08/24/technology/internet/24iht-
books.html.

11.  Brandon Butler, The Google Book Settlement: Who Is Filing and What Are They
Saying? (Sept. 28, 2009), http://www.arl.org/bm~doc/googlefilingcharts.pdf.

12.  Pamela Samuelson, The Audacity of the Google Book Search Settlement, HUFFINGTON
PoST, Aug. 10, 2009, http://www.huffingtonpost.com/pamela-samuelson/the-audacity-of-the-
googl_b_255490.hmtl.

13.  Pamela Samuelson, Why Is the Antitrust Division of the DOJ Investigating the Google
Book Settlement?, HUFFINGTON POST, Aug. 19, 2009, http:/www.huffingtonpost.com/pamela-
samuelson/why-is-the-antitrust-divi_b_258997 html.

14. Pamela Samuelson, DOJ Says No to Google Book Settlement, HUFFINGTON POST,
Sept. 20, 2009, http://www.huffingtonpost.com/pamela-samuelson/doj-says-no-to-google-boo_b_
292796.html.

15.  Pamela Samuelson, Google Book Settlement 1.0 Is History, HUFFINGTON POST, Sept.
24, 2009, http://www.huffingtonpost.com/pamela-samuelson/google-book-settlement-10_b_296
343 .html.

16. Pamela Samuelson, Google Book Is Not a Library, HUFFINGTON POST, Oct. 13, 2009,
http://www.huffingtonpost.com/pamela-samuelson/google-books-is-not-a-lib_b_317518 html.

17.  Pamela Samuelson, K is for Keynote Lecture at New York Law School’s D is for
Digitize Conference (Oct. 9, 2009), http://www.nyls.edu/centers/harlan_scholar_centers/institute_
for_information_law_and_policy/events/d_is_for_digitize/program (click hyperlink “K is for
Keynote” to access recording).
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motion to delay the October 7th hearing, which was granted by Judge
Chin."

By October of 2009, it was starting to become clear that the
settlement as written had both antitrust and class action issues, as the
Department of Justice had also weighed in with their concerns. Judge
Chin has ordered the parties to submit a new proposed settlement by
November 9th."”

For Professor Samuelson’s part, she continues to write and discuss
the Future of Copyright as envisioned by such a potentially complex and
historic private agreement that has the potential to radically alter the
future of copyright law.

18.  Miguel Helft, Google Book Settlement Delayed Indefinitely, BITS, Sept. 24, 2009,
http://bits.blogs.nytimes.com/2009/09/24/google-books-settlement-delayed-indefinitely/.

19. Motoko Rich, Judge Sets Nov. 9 Deadline for Revised Google Book Settlement,
MEDIA DECODER, Oct. 7, 2009, http:/mediadecoder.blogs.nytimes.com/2009/10/07/judge-sets-
nov-9-deadline-for-revised-google-book-settlement/.
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