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I. INTRODUCTION

Professor Pamela Samuelson came to visit us at Tulane on April 13,
2009, where she graciously talked with our faculty and students about
her visions of the "Future of Copyright" in an interview with Professor
Townsend Gard, with some of the students from Professor Townsend
Gard's Copyright Course and key members of JTIP, and also in an
informal public lecture featuring her thoughts on the "Future of
Copyright" law. We also went on lovely walks, including walks through
the French Quarter and Audubon Park, and took her on a tour of the 9th
Ward and other places affected by Hurricane Katrina.1

As the second leg of her trip, she went to the University of North
Carolina at Chapel Hill to give a talk on the proposed Google Book
Settlement (GBS).2 From an outsider's view, this event may have been
the beginning of what seemed to become a flurry of activity over the
proposed GBS. Professor Samuelson's voice in the critique of the
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I. Thank you Justin Levy for your tour-guiding expertise.
2. Pamela Samuelson, OCLC/Frederick G. Kilgour Lecture at the Univ. of N.C. at

Chapel Hill (Apr. 14, 2009), http://www.youtube.com (search "Pamela Samuelson Google" and
follow first hyperlink).
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proposed settlement has been key, in our view, to the "Future of
Copyright" in action.

We have asked Professor Samuelson for permission to publish her
two letters to the court, one written on April 27, 2009, and the other
written on September 3, 2009, because we see her work in this effort as
demonstrative of thinking about the future of copyright and fighting for
and engaging in debate about formulating the future in the present.'
Professor Samuelson's letters serve as a historical marker of how the
debate formed in the Spring of 2009 and continued into the Fall of 2009.

II. APRIL 2009 LETTER TO JUDGE CHIN

In 2005, the Association of American Publishers (AAP) filed suit
against Google for copyright infringement relating to the Google Book
Search.' On October 28, 2008, Google, the Authors Guild (AG), and
AAP announced an unprecedented settlement agreement in the ongoing
litigation Under the proposed agreement, Google will continue to
operate its Book Search project in exchange for a payment of $125
million.6 The agreement also creates a not-for-profit Book Rights
Registry, which would control, calculate, and distribute fees to authors
affected by the agreement.7 Since the announcement, many people,
including Professor Samuelson, have criticized the proposed agreement.
Specifically, they charge that the agreement does not represent the
interests of all parties, gives Google a monopoly on digitization, lacks
adequate transparency, and does not take into account the concerns of the
foreign authors and publishers.8

The following is the first of two letters Professor Samuelson sent to
the court.

3. Letter from Pamela Samuelson, Richard M. Sherman Distinguished Professor of Law,
Univ. of Cal., Berkeley Sch. of Law, to the Honorable Denny Chin, U.S. Dist. Court Judge, S.
Dist. of N.Y. (Apr. 27, 2009); Letter from Pamela Samuelson, Richard M. Sherman Distinguished
Professor of Law, Univ. of Cal., Berkeley Sch. of Law, to J. Michael McMahon, Clerk of Court,
U.S. Dist. Court for the S. Dist. of N.Y. (Sept. 3, 2009).

4. The Authors Guild, Authors Guild v. Google Settlement Resources Page, http://www.
authorsguild.org/advocacy/articles/settlement-resources.html (last visited Nov. 2, 2009).

5. Press Release, Google Inc., Authors, Publishers, and Google Reach Landmark
Settlement (Oct. 28, 2008), http://www.google.com/intl/en/press/pressrelU20081027_booksearch
agreement.htnl.

6. Settlement Agreement, The Authors Guild, Inc. v. Google Inc., No. 05 CV 8136-JES
(S.D.N.Y. Oct. 28, 2008).

7. Id.
8. Letter from Pamela Samuelson, supra note 3.
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BerkeleyApril 27, 2009

The Honorable Denny Chin
United States District Court Jud
U.S. Courthouse, 500 Pearl Street
New York, NY 10007-1312

Re: Au)rn (Ild v. Goojzh? bw. No. 05-civ-8136 (DC)

Dear Judge Chin-

The signatries of this lette are academic author of schol ly books and other works of scholarsh
who are affiliated with instirions of higher education. Academic authors constitute a substantial
proportion of people affected by the proposed Setent Agreement in the above-captioned case,
both as class members who were neither parties to the stler neotii nor effectiely
represented in those negotiations aodas prospective users of the updated Book Search system orce
the settlemnt is approved.

We are wooded that the pro Agreement in is present form does not adequately protect the
interests of scholarly auho. Neither the Authors Guild nor the American Assoiation of Publishers
(AAP) shaes the professional commitments or values of academic authr. Only a small minority
of Authors Guild members would consider themselves to be scholars, and few write scholarly books
of the srt likely to be found in major research blcns such as those whose books Google has
scanned) So far as we can tel the Authors Guild's members primarly write books or other vorks

' Apprimately 3000 members of the Authors Guild have websites to which the Guild's website
links. A retiew of thoe websites shows that s htly over 0 per cent of these Guild merribers
have written books of the sort likely to be fand in major research libraries, such as thoe whose
collections Google has scanned.

PAgen C )Qf
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aimed at non-scholarly audiences (including romance novels, erotica, travelogues, magazine articles,
magic books). We are sure many of them are acomplished writers, but the Guild's memtbeship is,
in our view, unepresentative of the interest of most authors of most books in the Book Search
corpu. Evidence that the AAP does not share the values of scholarly author; can be found in its
recent efforts to thwart open acces policies as to government-fwded academic research. The fuild
and the AAP ar entities that are more likely to value maxiriation of profit over maximization of
access to knowledge,

While approval of the Settlement Agreement will unquestionably bring about a significant expanion
of access to knowledge in the near term, which we applaA the Agreement will effectively create
two complementary monopolies that will control access to the largest digital library in the world.
There is a real risk that these monopolies uil1, over time, raise subscription and purchase prices and
imoe other restricios on access to or use of books in the Book Search corpus, and this could
seriously limit access to knowledge. It is clear to us that the settlement if approved, will shape the
fiture of reading, research, writing, and publication practices for decades to come. Because ofthis,
it is critically important to get the new information environment it will bring about "right," and to
ensure that the scholarly communities whose books are major parts of the corpus will be well served
byit.

We an also deeply concerned that there has been as yet insufficient engagement about the proposed
Settlement Agreement among academic authorial communities. We have spoken with many
colleagues in the past few weeks who are author subclass members, some of whom have been
unaware of the Agreement (notwithstanding Google's prodigious efforts to give notice to class
members), unaware ofvarious provisions likely to affect their academic work, unawaire of their own
rights as individual authors, xaor confused about how they should respond to the notices about the
Agreement. An impediment to academic deliberation about and assessment of the Agreement is its
considerable length and complexity. The Agreement is more than 300 pages long (with appendices)
and is written in deme and highly interlinked prose. Based on our conversations with academic
colleagues, %v are convinced that there remains widespread ignorance about the Agreement and its
implications for the future of scholarship and research. Therefore, we respectfully request that the
Court extend the opt-out and comment period by six months and re-set the date of the Faimess
Hearing accordingly.

We realize that the parties have recently proposed a 60 day extension of the opt-out period, buttv
believe that this is insufficient to allow academic authors an adequate opportunity to cmider how
they should respoM to the p"s settlement and to some of its specific terms. If the opt-out
period was exended to early November, as we request, it would be possible during the summer to
plan a series of town-mhll meetings and other venues for debate and discussion about the proposed
settlement in academic communities to be held in the fall, which would then provide br much better
informed decision-making and consensus-building about the impliations of the Agreement

Page 2 of 7
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As scholars, it is both our privilege and our obligation to promote the progress and sharing of
knowledge for the good of the general public. Our professional work-including writing the kinds
of books t)pically found in rtar university libraries-is mainly motivated by a desire to advance
science, social science, literature and the arls rather than by hope or expectation of direct fManc ial
teumrds.

An essential pat of our work, as well as our professional advancement, depends on exchanging
research with our colleagues so that our conclusions can be rigorously evaluated and, hopefully,
inspire new research. Thus, we usually want our works to be as accessible as possible, whether or
ni we are compend directly for every reproduction. Unlike the Authors Guild and the
individual plaintiffs in this case, we think that Google's scanning of books frm major research
hbaries for purposes of indexing them and making snippets available in response to user queries is
fair use.

Here are just a few examples of provisions in the Agreerment that seem to run contrary to scholarly
norms and open access policies that we think are widely shared in scholarly communities:

1) Open Access Policies: We believe that most scholady authors of out-of-print hooks would prefer
to make their books widely available with either no or minimal restrictions. We are concerned that
an Authors Guild or AAP-dominated Book Rights Registry (BRR) will have an institutional bias
against helping academic authors who migt want to put their books in the public domain or make
them available under Creative Commons licenses. The notices QOoge has mailed to class members
do not, for example, mention either public domain dedication or Creative Commons licenses as
alternatives to registration for payouts from G(oogle through the BRR.

2) Monitoring Academic Uses: The Agreement contains various provisions that seem to permit
Google and the BRR to monitor scholarly uses of books in the Book Search corpus. For example, a
library that allows facuty to read, print download or otherwise use up to 5 pages of a digital copy of
a book that is not commercially available must keep track of all such uses and report them to the
ERR. See Section 7.2 (b~vii). Researchers who wish to do research on the Book Search corpus
must submit a research agenda in advance, which may be reviewed by the BRR. See Section 72
(dxi). In effect, the BRR will be able to gather detailed information about the type and extent of
academic research. This kind of monitoring is inconsistent with norms and sound pmctices within
academic communities.

3) Digital Rights Management The proposed Settlement Agreement is vague about the extent to
which Qoogie and the BRR will or will not use digital rights management (DRM) technologi in
ways that would impede academic exchanges, Although the Agreement will allow individuals to
"purchase" books, they can only access those books "in the cloud" This would seem to mean that

Pag3 of 7
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there will be DRM restrictions on some us of books scholars like us have purchased. Moreover,
Section 4.7 provides that Google and the BRR may apee to sell Adobe Portable Document Format
'PDF) downloads, among other bsness models. If such downloads are rapped in copy

piotection, it will limit their we and circulation, and may inhibit scholarly citation as well. If so, the
benefits of th bargain will be significantly impaired for academic authors.

4) Tmfenc% of BR.i There is too little specificity in the Agreement about how tranparent the
BRR will be about what books are in or out of copyright, in or out of print, who the rights holders
for particular books are, how to contact them, and what books are true "orphans." This information
could be important to academic researchers. A scholar, for instance, may want to digitize her
collection of books on a given subject, which she believes are orpha works. It is unclear whether
she wauld be able to get up-to-date information from the BRR to determine if a rights holder has
come forward tor any of those books or to get from Google or the BRR infonmation that they tmight
possess about the "orphan" status of particular books,

5) Repreentation of Academic Author Interests, in the BRR The Settlement Agreement
contemplates that the governing board of the BRR will be made up of represntatives of authors and
publishers in equal numbers. Although we concur in the idea that authors should have equal
representation as publishers on the BRR board, we are concerned that the author representatives will
be drawn from the Authors Guild's membership rather than being drawn from or otherwise
tepresentative of the interests of academic authors whose books constitute a substantial majority of
books in the Book Search corpus!

6) Limits on Book Annotations: The Agreement contemplates that subscribmrs will be. able to
amotate their books, but restricts the extent to which annotations can be shared. Section 3.l(cXiiX5)
promotes scholarly communication to some degree, but it is so limited in scope that it will likely
impede scholarly conmunications in many communities. The Agreement would allow individuals
to share their annotations with 25 other persons, all of whom must be also purchasers of the digital
book, and they must be identified in advance. The Agreement appears to contemplate minimal
annotatii--personal notes, for example, or, in a group context the sharing of comments between
2 &e genera/l Adobe - Acrobat solutions: Control your work, PDF passwords and permissions,

redaction tolls remove sensitive information,
ltp9/,awww. a c-bn"o uca';ecobaVsluittdetailprote info htm (discussing options
for setting permissions on Adobe PDF documents).
'Data from the U.S. Dept. of Labor, Bureau of Labor Statistics indicates thai there are more than
800,000 post-secodaty educators in the United States. OCLC reports that there are more than
twnty-two million authors of books publihed in the U.S. since 1923. These data make clear
that the Authors Guild represents a tiny minority of authors affected by the Book Search
initiative and raise questions about how representative the Guild is of the interests of most
authors of most books in the Book Search corpu.

Pagz 4 of 7

[Vol. 12

HeinOnline  -- 12 Tul. J. Tech. & Intell. Prop. 190 2009



CONCERNS ON GOOGLE SETTLEMENT

hook club membets or a class. In cademia, however, annotation is a toi-honred form of
scholarship, which the annotator may wish to share with a large community for criticism and further
comment-but not monetary profit Members of that community may wish to forward the
annotations to other scholars, add their own cotments, and so on. Limiting annotation sharing to
only twenty-five specifically identified fellow purchasers will inhibit such exchange and seriously
impair the benefits of the bargn for academic authors.

7) Interaction with Publishinag Contracts Mny contracts between academic authors and pblishers
provide for copyright to remain with the publisher during the period in which the books are in print,
bat copyright reverts to the authors when works ate out of print in addition, copyright law allows
authors to terminate transfers of copyright interests during a five year window thirty-five years after
the transfer. It is unclear from the Agreement how Google or the BRR will han& these reversions
and terminations oftransfer. We believe many scholarly authors who reclaim copyrights in out of

int books wil want to put them into the public domain or make tm available under Creative
Commas lienmses, but are unsure that the BRR will be helpful or cooperative with these measures,

These are just a few of the concems raised by our review of the agreement. We also share the
concerns expressed by other commentators about the potential dangers of lack of competition,
transparency and privacy that mayresult in harm to the public from the Agreement,4

Given the complexity and importance of this Agreement the initial six-month comment (which
inclided the Thanksgiving and Christmas holidays) period has proven inadequate to allow
teaningil understanding of the Agreement, at least for academic authors. The Court should not

evaluate the fanim of this Agreetent without reasoned commentary from academic authors who
are far more representative of the author subclass identified in the Agreement than the Authors Guild
or the individual plaintiffs in this case. Academic authors are professionally committed to
promoting learning and the public interest. This kind of commentary on the Agreement must be
based on careful consideration, and that consideration will take time.

4e, e.g., Robert Townsend, "Google Books: What's Not to Like?" American Historical
Association (Apr. 30, 2007, amiladeathttpblog.hioians.ogirticl/04/ogle-buoks-
whats-not-to-like, Letter from Hadrian Katz to Hon, Denny Chin (April 17,2009) (Internet
Archive Request to Intervene); James Grimmelman, "How to Fix the Google Book Search
Settlement'" 12 J of Intonet L 10:1 (April 2009); Randl C. Picker, "The Google Book Search
Settlement: A New Orphan Works Monopoly?' John At Olin Law & Eonomics Working Paper
No. 462 (April 2009); Fred von Lohmann, "Goople Book Search Settlemet: A Reader's Guide."
Electronic Frontier Foundation (Oct. 31, 2008), avilable a:
htip:/lww.eff.org/deplinksl00.q0gpogle-4oks-setlement-rea&rs-pide; Robert Damton,
'oogle and the Future of Books," 56 The New YorkRe view of Bo (Feb 12,2009).

Page 5 of 7
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Therefore, we propose that the cout delay closing the objections period for six months. Such an
extemion may find parallel in actions take by federal agencies such as the Food and Drag
Administration, which extended and then re-opened the period for review and commentary on new
and complex rulemaking regarding the sale of tobacco. See Steven P. Croley, Puhlic InmlcW
Regulaton, 28 Fla, St. U. L Rev. 7, 66 (2000) (citing Analysis Regarding the rood and Drug
Administration' Jurisdiction Over itcotime Cmtaining Cigirettes and Smokeless Tobacco
Products; Extension of Comment Period, 60 Fed. Reg, 53620 (Oct. 16, 1996)). This settlement is
likely to have at least as significant and very likely an even broader public impact

We pledge to use any additional time granted to continue to educate and confer with our academic
colleagues regarding the details of this conplicated agreement. At the end of that period, we (and
other groups ofauthors) will be better positioned to assist the Court with detailed comments on the
Settlement and/or to object if necessary.

Thank you ir W consideration,

Sincerely,

Pamela Samue on
on behalfofherself and the following persons

Matt Blaze, UniversityofPennsylvania
Steven M Bellovin, Coltunbia University
Lorrie Cranor, Carnegie Mellon University
David Farber, Camegie Mellon University
Jessica D. Litman, University of Michipn
Patrick McDaniel, Penn State University
Anthony Reese, University of Texas
Jerome R Reichman, Duke University
Amalee Saxenian, University of California, Berkeley
Eugene Spaflford, Purdue University
David Touretaky, Carnegie Mellon University
Eric von HippeL, Massachusetts Institute of Technology
David Wagner, University ofCalifonia, Berkeley
Dan Wallach, Rice University
Diane Zimmerman, New York University

PfV 6of7
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III. SEPTEMBER 2009 LETTER TO JUDGE CHIN

Professor Samuelson, along with others, was able to convince the
court to extend the comments deadline by four months.' We reprint a
second of Professor Samuelson's letters to illustrate her concerns and
thoughts about the Future of Copyright, as embodied in the original GBS
proposal.

BerkeleyLaw
N It T f Y .F: IF t I I. F9- d U.w

Ues.,,5 ofidWnL aR1,*,
September 3. 2009 4 f 

t 
lN

5Rikie .CA UM2
Office of the Clerk, J. Michael McMahon T, S:44r4
U.S. District Cort for the Southern District of New York 5Wh4LtI
Daniel Patrick Moynihan Courthouse
500 Pearl Street
New York NY 10007

Attention: The Honorable Denny Chin

Re: Academic Author Objections to the Google Book Search Settlement,
Case No. I:05-CV-8136-DC (S.DN.Y.)

Dear Judge Chin:

The signatories of this letter are academic authors who object to the Google Book Search
Settlement on the grounds that the Authors Guild and the named individual author plaintiffs did
not adequately and fairly represent the interests of academic authors during the litigation and the
negotiation- that produced this agreement.' The purpose of this letter is two-fold: first to
identify some terms in the Settlement Agreement that run counter to academic author interests
and norms, and second, to urge you to condition your approval of the Settlement Agreement on
modification of various terms identified herein so that the Agreement wfll be fairer and more
adequate toward academic authors who constitute a far more sizeable proportion of the Author
Subclass than the members of the Authors Guild do.

As scholars, researchers, and authors, we support the digitization of books for purposes of
making the knowledge embodied in this part of the culural heritage of mankind more accessible.
The settlement, if approved, will unquestionably bring about greater access to public domain and
out-of-print books. But we are seriously worried about how the settlement will affect the cultural
ecology of public access to books, transforming the public good of the traditional library into a
commercial enteprise controlled by two complementary monopolies., Google and the Bok
Rights Registry.

This letter has four parts. Part I discusses reservations that grmow out of our overarchinE concern
that neither the Authors Guild nor the individual plaintiff-authors in the Authors Guild v. Google

' Belmi, Borpn B er, Btr, Cohem, Cres, Cwinm, Cufl. D.ckr. Dunk Elm= Cirrane-e, Gtmho,
ttesse, Hototan, Jastice, Ka n mn en. Nlaidnado, Winizrr. Nunberg, Pitmram Radin, REse Ssnrres=
5-d-an Sntove, Spafford, Snantsn- Suivan. Tanaka.Vaidhyzuithan, vonqpe ttpaed Weuitein ice amn
ihe sigmames m this te= who b'd a US. coprigtr ieresi m one or more pibbsbed books end hene i
members of the Aatr S b.tass. Mosi other siatories (oher than law professors) are mers of the A=br.
Subcls by virte of tlm book-bound copies offlitir Ph.D. disertations fled in reseach lftb= of the mnersinies
fum wisch tey receved their deygees.
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case have fairly and adequately represented the interests of academic auhors during the litigation
or in the course of negotiations that led up to the proposed settlement, It gives numerous
examples of term in the Settlement Agreement that are antithetical to academic author interests.
Part 1 explains why the opacity of the settlement agreement and the parties' intentions wit
respect to it have made it difficult for many authors, especially academic authors, to make well-
informed decisions about how to respond to it. Part III highligts what Berkeley historian Carla
Hesse has called the "too big to fail' problem with the Settlement Agreement Part IV
recommends that the court ask the parties to the Settlement Agreement to modify or supplement
it to address academic author comerns,

L The Author-Plaintiffs Did Not Adequately and Fairly Represent the Interests of Academic
Aut ors On Numerous Important Issues.

An important policy underlying Rule 23's requirement that named plaintiffs in class action
lawsuits fairly and adequately represent the interests of the defined class is to prevent collusion
between plaintiffs and defendants that would achieve an outcome beneficial for them but not so
tmuch for other class members whose rights are being affected, With the powerfully strong
commercial interests at stake in the Authors Guild v. Googfe case, there is reason to be concerned
that the Settlement Agreement with its extensive new regime for rights clearances, procedures
for determining the copyright and in- or out-of-print status of hooks, criteria .for price setting for
subscriptions, payout schedules, and dispute resohtion, among others, is one that may serve well
the interests of those who negotiated the settlement but not necessarily a nmjority of class
members, including but not limited to academic authors.

Herbert Mitgang, Betty Miles, and Daniel Hoffman (none of whom is an academic author)
initiated a class action lawsuit against Google in September 2005, charging it with copyright
infringement for unauthorized scanning books for purposes of indexing them and making
snippets available. (The Authors Guild was named as an associtional plaintiff In the case.) The
complaint defined the class on whose behalf the lawsuit ws brought as "all persons or entities
that hold copyright to a literary work that is contained in the library of the University of
Michigan!.

2

We very much doubt that this class could have been certified for at least two reasons. First, We
do not believe that the three author-plaintiffs could have fairly and adequately represented the
interests of publishers who Awre rights holders in respect of many books in the University of
Michigan library, especially after five major publishers brought a separate and similar lawsuit
against Google two months later. But secondly, and fto purposes of this letter more importantly,
Mitgang and his co-plaintiffs have interests and legal perspectives that are significantly different
from those of many academic authors whose books are in the Michigan library

We believe, for example, that most academic authors would be inclined to agree with the
signatories of this letter that scanning books to index the and make snippets available is likely

2 Cms Actin Coantah, Anthoi Guil v Gaoagej t, No. 0.CV 8136, Sept 20, 2005, parag. 20.
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Page 3 of14

md should be considered fair use. (2oasequently, Mitgang, Miles, and Hoffman could not fairly
and adequately represent the interests of all author.members of the defined class because the
legal perspectives of academic authors on the core issue in that lawsuit diverge so sharply from
theirs.4

The non-representativeness of Mitgang, Miles, and Hoffman is even more profound in respect to
the proposed Settlement Agreement The extraordinary range of issues addressed and resolved
in this agreement dwarfs the fair use issue on vdsich the litigation vst focused. In addition, the
vastly broadened class on whose behalf the settlement is being proposed inevitably has more
diverse interests and legal perspectives than the three named plaintifft5 Owing to U.S. treaty
obligations, the class now essentially comprises all rights holders of all in-oopyright books in the

rorl. Mitgang Miles and lloffman cannot possibly represent all of the authors who are
members of the proposed settlement's author subclass, as the interests of authors vary quite
substantially. The named plaintiffh seem, in any event, to have delegated responsibility for
negotiating author class interests in a settlement to the Authors Guild, but the Guild has not
adequately and fairly represented academic author interests either.

Academic authors wouk, we believe, have insisted on much different terms than the Authors
Guild did, especially in respect of pricing of institutional subscription, open acess, annotation
sharing, privacy, and library user rigts to print out pages from out-of-print books. Academic
authors vwild also have pushed harder than the Authors Guild seems to have done for m
researcher-friendly non-consunwtive research provisions and for commitments to quality scans
and metadata

A. Pricng. Academic authors would have insisted that the settlement include criteria for
pricing of institutional subscriptious that would meaningfully limit the risks of price-Buging.
Section 4.1(i) sets forth criteria which Google and the Registry plan to use to determine the
price of institutional subscriptio "pricing ofsimilar products and services available from third
parties, the scope of Books available, the quality of the scan and the features offered as part of
the Institutional Subscription." There are, however, no similar roducts or services to the
institutional subscription contemplated by the settlement agreement, and it is very unlikely that
there will ever be a similar product or service because no other firm will realistically be able to
get a comparably broad license to books as the one that Google %%Wld get from the settling class.

3 See, e.g., Hatusal Travis Oogl Book Search and Fair Use: iTum for Auhors ot Napste for Book?., 61 U.
Miani L Rev. 60t (2006) Neil NeiseL Google Book Sesich Seuleanmt, Balkioization Blog. Ot 29,200,
availle at htbalki.!opowm t200&oae-book-eaclualetflnt .
'Sce VulcaoGolf LLC v Google, Inc, 200 US. Dist LEXIS t02819 (M.D. 1lL 200N)(ds-ioscwriiftioo of a
dlassofr raerk ovmersbea.s the legal dairm ofte nanedplaiiffs waR t typical of mewbets of the
p dma, someof rm %Wldhavetbougb the challenged aetiio was fait ux).
Selnet Agreement, Autr Grild, Wnc. v. Google, bi, Case No. 05 CV 8136-JE, AtchatuttI panag. 7

C'Stflem AgmAeem (defiing the setialg las as etnc ipaing alt o eof U.S copyright initres in
books an of Janusy 5, 2009)
Dan Clwcy, chief etgier of dw Goo Book Scart project, tod that twe ae nocomsable products o

srvicts at a meeting wilh Pamela S=nCekm andW 'cvaal odsrBesdey faculty mentens on June 22,2009, in
rspome to quyestion abot how nwhofa oamstais this factor woul be on priainIgrilek fix the ibscdri o a
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We take little comfort in the stated dual objectives of the Settlement Agrement as a constraint
on pricing decisions by Coogle and the Registry.7 Even if institutional subscription prices are
initially quite modest in order to attract institutions to subscribe,8 we worry that ten, twenty,
thirty or more years from now, when institutions have become ever more dependent on GBS
subscriptions and have conseqently shed books from their physical collections, and indeed
when electronic publishing begins to sutpant traditional methods of publication for some texts,
the temptation to raise prices to excessive levels will be very high.9 There are no meaningful
limits in the Settlement Agreement to stop this from happening.

Profit-iaximization is a rational strategy for firtm such as Googe, especially if the Book Search
initiative proves to be a profitable enterprise. Many authors and publishers who are CBS
patters can be expected to push for profit-maximization Although the Registry wll formally
be a nonprofit organization, its mission is to represent copyright owners, many of whom will also
favor profit maximization.

There are several possible criteria for constmaining prices of institutional subscriptions for which
academic authors would have pushed. One would be to direct that institutional subscript ion
pices should go down if the overhead costs of the 0BS and Registry services go down over
time, as they should if these entities are well-run. A second would be to limit the profit margin
to a determined percentage over costs of operating the service. A third would be to limit the
percentage by whtch institutional subscriptions could rise during each price period (say, by 5%
or peg price rim to changes in the Consumer Price Index). A fourth would be to cap
subscription prices to a certain percentage of the institution's overall budget, so that prices would
only rise when the institution expanded its operating budget, A fifth would be to redirect the
money set aside for orphan books for five years so that the unclaimed funds would not be
distributed to the Registry's customers and to the Registry's favorite charities, 0o but would
instead be used to lower the subscription prices to make books more accessible.) The
preference that the Authors Guild seemingly had for maximizing revenues to registrats as to

7 stnemetAgwmem sec. 4.1(aXi).
OThe Agreemrnt does coem ate piicng bad fordifret kiUs of isitulim andritial discomts, id. 92.
4.l(aXiv)-ii).9 Sce, cg, AarrmS. Wlin& Daniel L Rubinfe& Exclvion or Efiient Piing: The "Big Dea Badlingof
Aedemiz Jouals, 72 ABA: AntstwJ., No. 1 (2004ydiAssing ssMacocetitive pricing of packages ofjoumals
1o %tich mny irstlitu.i subsi4e
'a The Settlement Agwatenta seems to contemplato ft the Registy w ould be a adtable canity for licensiag orban
books to other endits besides Googe if Congrs semut oianwkstegislatio± Snttlemen Agreement, see
62(b). Hqwver, w, question shter the Rcgisty arid rcgistered rights holders should have ft rigt t collect
revenue for ophan books uich woild be either med to fuad the Registy's operations or paid out to persons and
c2iWe itio don't own righs in dime books Fr ow stmrdpo r as academic autms, t rphan books wld
more appropiatolybe treated as do ty were indiaupalic donis. Fater, w believe ftat pTiccs of
itstiticnal sR.riptu shol be loweed insofar as Googe lean later Oat it mishtukeJy cel I ,t ves fa
books tht wer amuallyin the public domin rat than directing the Rgistry to dtrribute thee iev = ID it;
registraMisi
t The Agrumast er, cenrulates ftnt regiared riht hlders might receive palnus fr pu2stritomnn books
tlat loogie miskeeiy thuh were incopwigbl, or re tuencu to ogl for dislibanroo to a dtanty Id, Sec. 63(b).
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money set aside for orphan books they didn't author is a particularly stark example of the Guild
representing the interests of only some members of the author subclass Another modes way to
check against excessive pricing might be to ensure representation of academic authors, librarians,
and/or consumer protection experts on the Registry's board.

One sign that the possibility of price gouging is already a source of anxiety among pmwpective
institutional sulcribers is the arbitration procedure set forth in a side agreement between Google
and the University of Michigan. 12 The procedure set forth for the pricing review is truly
byzantine, even Kafkaesque, and is fraught with complications and limitations. Even leaving
aside the complexity and opacity of the proposed arbitration procur the fundamental problen
is that the Settlement Agreement has inadequate criteria for meaningfil limitations on price
hikes. Because of this, At believe it is highly unlikely that the arbitration procedure
contemplated in the Michigan side agreement will prove to be more than a symbolic gestare.

B. Open Access, As the UC Academic Council letter to the court in this matter explains, the
proposed Settlement Agreemen "does not explicitly acknowledge that academic authors might
want to make their books, particularl, out-of-print books, freely available under a Creative
Commons or other open access license, We think it is especially likely that academic authors of
ozphan books would favor public domain or Creative Comonstpe licensing if it were possible
for them to make such a choice through a convenient mechanism.' 1 3 If the Authors Guild had
truly been representing the interests of academic authors during the negotiations leading up to the
Settlement Agreement, it would have recognized and insisted upon open access optons for
academic authors.

None of the millions of notices sent to members of the class made reference to public domain
dedication or open access alternatives ' 4 The Settement Agreement presumed that all rights
holders would want the $60 settlement fee plus the opportunity to share in the benefits of
commercialuation that the Settlement Agreement contemplate&. Only after Google became
amre that the UC Academic Council letter was about to be sent to the court did Google and the
Autbors Guild announce their support for open access choices of authors.' s While these
announcem ents were welcome, it remains as yet unclear how truly responsive and helpful the
Registry will be in providing meaningful support for open access preferences of authors. It
would have been far better for Google and the Registry to have contemlated open acces as a
possibility during the negtiations and as they drafted the notice to class members. Tta they
ignored this possibility is an indication that the Authors Guild didn't have the interests of
academic authors in mind during the negotiations. We also worry that the Registry will have an
institutional bias against facilitating open access preferences of academic authors, even if the

12 Sw Aomrtat to Cooperative Agrmni, eiterd ie bzewew Oole, t. aid 9w Regens of tie UtrtcIty
ofMiddgv cffective May 19, 2009, Attadmat A, w- 3.

Lft: ftom Mary QCoughm, Chair of the cademic Coweai] of die U1a msity of Cadifonia, I L MchW
htMaha, Aug. 13.2009, pg 5.
4 t is, howvcr, posstt fo rights bltdensto set the pie for books ftyregi a zeo
Sg, , Xiaa Ke, Bri'ig fte Powe of Cratiw Co mnn to Gaogic Books availae at
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Guild and class coutsel are now willing to express support for open access preferences in order
to get the settlement approved.

C Annotation-Sharing: The Settlement Agreement contemplates that subscribers Will be able
to annotate their books, but restricts the extent to which annotations can be shared.'" Individuals
can share their annotations only with 25 persons, all of whom must be ptrchasers of the digital
book and they must be identified in advance. Only minimal annotations are anticipated, such as
personal notes, or in a group setting, sharing comments among members of a book club or a
class. In academia, annotation is a time-honored form of communication, and the practice of
sharing annotations within a scholarly community, and not just with 25 or fewer people, is
normal Collaborative uses of annotation and tagging ar moreover, a growth area in the fields
of information retrieval and social networking,' a trend that the annotation-sharing restriction
would countermand. Had academic authors been fairly and adequately represented during the
nMgotiations leading up to the Settlement Agreement, we do not believe that this restriction on
annotations would have been made part of the agrement.'1 Most classes taught at most large
public universities have enrollments much higher than 25 persons, and so the annotation
restriction would preclude meanit gfuil sharing of annotations among class members It would be
particularly ironic if these restrictions prevented a professor who was also the author and rights
holder in the book from letting her students share annotations for the class.

D. User Privacy: Because the UC Academic Council letter and some submissions by nonprofit
organizations have elaborated on the inadequate guarantees of user privacy in the proposed Book
Search Settlement Agreement, we will not dwell on this point But we do wish to express our
distress that the only provision in the Settlement Agreement that calls for a privacy policy is one
that protects personal data of rights holder." Numerous provisions contemplate monitoring or
reporting data about users. 0 Had academic authors been able to participate in the negotiations or
been well-represented by the Authors Guild, there would have been meaningful commitments in
the Settlement Agreement to respect user privacy,

We are especially concerned that Google may be intending to disintermediate librarians from
their roles as trusted guardians of patron privacy.2' Librarians adhere to strict ethical rules and

Ssett emit Age xnet, Sec. 3. 1 (cXiiXS).

See, e.g., JaIn Himt, Colbarmive S erntic Tagging and A nontion Systems, in Anmnl Review of
IMforutioa Scie = and Technology, Amer ican Sc ic ty for Information Science & Technalogy (2009),
1h a coawration between Pamda Samin and a lasyr %to r tidpad in dte Book Search Setlem
giatin, in New Ycsk City an August 5, 2009, Samudson vas informed thi the tatioo restr tion was put

in ta agreent at the inisettce of a eminni mmbef of the GikM (%to %w not a nid plaintff in te
Quid's 1ait) bacauseI M fin& annotaton -taing objecionable. Why his prekfnencan Otis curder shoul be
gvca zde is a ntcry, pitiouldaly given ftat most ofd books in the Book Searh corpus are academic
authets' b an, d tho pVe rces wot be qui1t diffesent.
9 Selement AgrraatI Sec 15.3.

Sac, e.g., Eleeoaie Privacy Infornmion Cent ; Go* Book Stkan-t an Pfilvay, availble at
hbxee/k.itail~n~ooeboolodifalutkiml (chart of QBS selat provision afWactig pivacy,
7'Th GBS Sctlement Agecenoudesnot fo intamc, corfam to the nomaset fAl m the Internatinal
Coalition of Libmy Cansentia Privay Gulelirves for Electronic Resouc es Veados (2002), availableat
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state laws mandating protections for patron confidentiality. Google was able to buiki this corpus
ofbooks through libraries, but the conpany has so far refused to stand in the shoes of librarians
with respect to duties of patron confidentiality.

The digitization of books raises new privacy issues that existing slate libiary privacy laws do not
address, nor does Joogle or the Settlement Agreement. Insofar as GBS anticipates unique
seialization of books, it raises the risk that a particular book will be permanently linked to an
individual. In the library context by contrast, librarians strive to unlink patron identity from a
book after it is returned. Librarians have adhered to data destruction responsibilities, but
Google's model has been to keep user data for extended periods of time. Existing library
confidentiality guarantees focus on third parties' reuse of patron records, but Google's model is
to employ user data for internal marketing purposes. We think that academic autho would, in
ganeral, object to any marketing use of patron data, whether first-party or third-pary. Targeted
advertisements linked to book viewing and reading history could chill inquiry, especially on
sensitive topics.

Librarians and bookstores have also resisted law enforcement requests for user dam, and this
resistance has led to a series of decisions strongly protective of patron privacy rights. Google
has thus far been unwilling to commit to such duties to users of BS. The settlement will make
Google a private arbiter of book privacy rights, This contravenes the public policy Epas of
states that have acted affirtively to create protections for all book readers.

E. Print-out Restrictions and Fee& Academic authors would not have agreed to (he provision
that severely restricts the number of pages that users of the Book Search subsiption database
can cut and paste from particular "display" books or can print out at any one time.2 Given that
the institutional subscription database available both to institutional subscribers wad to public
libraries will consist mainly of out-of-print books, we think the cut-and-paste and page printout
restrictions are unreasonable narrow. The older the book, we believe, the broader fair use
privileges should be for those books, and if the books are truly orphans, cut-and-paste and
Printout privileges should be correspondingly broader. The Settlement Agreemen: restrictions
are inconsistent with these fair use principles.

Nor would academic authors have been willing to agree to the provision that requires libraries
that charge even modest fees for print-out services (i.e,just enough to recoup costs of providing
printing to patrons) to pay a fee to Google for user printouts," even if the print-outs would have
been fair uses under copyright law. The Agreement calls for Ooogle to pay the pet-printout fee
flom the libraries to the Regitry. This print-out foe will fundamentally change the -default rules
for libraries and library patrons whose fair use rights will thereby have been substantially
curtailed. We think this is unfair and disadvantageous to academic authors and researchers, and
we would not have been willing to agree to such terms.

" Sec Sculnelml Age arrd, Sam. 4&1(d), 4.2(a).
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. Non-consumptive Research Restrictions: The Settlement Agreement restricts the class of
persons eligible to be "qualified users" of the OBS research corpus for purposes of engaging in
nonconwmptive research to non-profit researchers. 2' Many academic researchers routinely
engage in joint research projts with researchers from profit-making firs. The Authors Guild
did not adequately appreciate that the restriction on who could be a qualified user would be
harmfil to the research freedoms of academic researchers. The Settlement Agreement also
inhfibits new models of scholarly production and scholarly collaboration. Many researchers now
develop information services that add value to primary sources by making scholarly information
easier to find or by extracting factual information from primary sources. Once deployed, other
researchers can build upon the infonmation servicesbuilt by their colleagues.

Especially objectionable are the provisions in the Settlement Agreement that forbid commercial
use of information extracted from books in the corpus unless both Google and the Registry have
xpresgy consented as well as those that forbid the use of data extracted from the research

corpus for services to third parties if such services compete with services offered by rights
holders or Coogle.2$ Information is not within the scope of copyright in books, and the Supreme
Court has affirmed that rese. ofinformation and data is important to achieving the constitutional
putposes of copyright in promoting advances in knowledge.26 We are puzzled by the settling
parties' attempt to restrict access to information obtained through non-consumptive research.
While we do not expect to engage in non-consumptive research in order to develop services that
would compete with (oogle or a rights holder, we think that freedom to engage in research
should not be fettered in this manner.

We also object to the requirement that academics who want to engage in non-consumptive
research must provide a "research agenda" in advance;" it oust to suffice that academic
researchers would affirm that they rill engage in non-consumptive research.

G. Quality Issues: Neither in the Settlement Agreement, nor as we understand it, in the side
agreements Google has been negotiating with library partners, has Google committed itself to
providing guarantees as to the quality of digital scans, nor as to metadata (such as the name of
the author, the title of the book, and the year of publication). As scholars, researchers, and
academic authors, we are seriously concerned that the Book Search orpus will fail to achieve its
potential as an important scholarly resource unless Google makes meaningful commitments to
improving the quality in both respects. 2 While members of the Authors Guild are primarily
concerned that users of the Book Search find their individual books, scholars regard as more
important that books be interconnected, so that works from similar periods or on similar topics

2W Serttlnna A ar Sac. t.12. 1 riorsrwttmiu ommnt from beoft (ogte aid the Regi4try rms beo qttaiaed
before for-profit rscardie: CM pafticrte in nmotonswnptive me.arcd

Senlent- Agreert, Sac. 7.2(d)(vii4 7.2(d)ix).
Ris Pubs., Ir. v. Rwal Tdqtonc Service Ca., 499UA. 340 (199t)(cop*& rpotctioain comitis dos

wit e te proctim to facs arda infrriaon).
Stle'mM Agreemt, sce. 72(fd)xiX2).

2 See, e, Rob eB. To w itsek Sofglc Boegi: WasN /no like?, Ameuicanas t id AsenBl& Ap"j-l30
2007. available at ntstw1-tino-. J l..L. .& .
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can be found and seamrched together. For this, robust metadata is vital and Google Books Search
has yet to show that it can provide this. 3 ks inattention to quality issues is yet another respect in
which the Authors Guild did not adequately represent the interests of academic autlom during
negotiations that led to the Settlement Agreement

IR The Settlement Agreement i Opaque and Conftsing, Making It Diflcult for Academic
and Oher Authors to Comprehend Its Implications.

We find the CBS Settlemnt Aeement to be very confusing and opaqu, In this reaction, we
are appently far from alone. We understand that academic author class members have the
right to sign up for participation in the Registry; less well understood is that academic author
class members can also sign up directly with Google through its partner program. There is,
however, no indication about the pros and cons of signing up with one than the other, and even
Google sTokesmen and lawyers ft the parties have few insights to offer about this.

We are aware fhat some academic authors are unhappy with the Settlement Agreement, and
some of these are considering opting out as a consequence. However, as we understanid it, the
only benefit of opting out is the right to bring a separate lawsuit against (ogle for scanning
your bools and making them available. Realistically that's unlikely to be a teaningful optien
for most academic authors, Opting out doem't even get your books removed from the corpus. If
an opt-out author's books are out of print, Google will commercalie them anyway, whether
their authors like it or not. Even if the author asks for her books to be removed from (lBS. this
does not mean that Google will actually purge them from its servers these books will just be less
accessible than if the author hadn't asked for them to be removedi"

To mot academic authors, it would seem like "remove" and "exclude" were the same thing, but
these terms mean quite diftrnt things under the Settlement Agreement, Exclusion involves
choices about whether to disallow displays of one's books or particption in certai revenue
models. We suspect that most academic 1auhors, as well as most others whose rights are affected
by the settlement, do not realize that Google will be able to make some very valuable (to it) non-
display uses of excluded books.

CBS raises many questions for academic authors. What kinds of books will be in the
institutional subgcriptions? Will public domain books be included in Ue subscriptions? Are
there any kinds of books that (oogle will not scan or include in the Corpus? How, if at alt wi
Google exercise its right under the Settlement Agreement to exclude up to 15% of books from
the corpus for editorial and non-editorial reasons? W hat BS content will be available to public

to See, rg Geoffrey Nwatbcg, Google's Book Seard: ADlasr or Schob The Chrmcide of I--tEf m duto
Aug. 31, 2009. avai|lbl at ra//dretide.comian'izetGooslesBoek.Search-A482A4!(drntirg tie metadit

ew ith GBS as "prvasive').
See, .,g. Ridrd Albames,. Umtted: ThePW Survey on the Google B0k Seatemes Putlitter Weekly,

Au, 24,2W0, ]ailable at tl , mhx v r L-!CA6854 12.htnl
SI The te "Temove"is dMtuted in the Seeilemr Agrtween to mm tm the book will not be amesibl.

Sztemau Agreement, see. U124.
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libraries? How big will the corpus become? At what point will Google decide the corpus is big
enough? How much information will Google or the Registry provide to the general public in
respect of books that are in the public domain and/or orphan books? flow transparent will the
Registry and Google be about registrants and terms on which books have been licensed? It is
difficult to discern answers to these simple questions from the Settlement Agreement or from
public statements of the parties and their lawyers. It would be helpful to know the answe s to
these questions before making decisions about whether and how academic authors might want to
participle in the Settlement Agreement

At a meeting at tUC Berkeley with Berkeley fIculty and UC librarians on June 22,2009, Google
representatives Dan Clancy and Alex Macgillivray made a number of statements in response to
questions like these. The, have, however, been unwilling to reaffirm these statements, despite
requests that they do so. UC librarians have recently promulgated statements about their
underanding of the settlement's meaning based upon representations Clancy and Macgilliway
made at the June 22 meeting. 2 We would be less worried about the Settlement Agreement's
implications for academic authors and researchers if Google made documented public
commitments on these matters.

Ill. The Book Search Corpus Is a Public Good in Which Society Has A Signific ant Interest

The CBS corpus is a public good which should be preserved, even if for one reason or another,
the setlement doesn't work out as the parties intend. Google could conceivably lose interest in
GBS, for instance, go out of business or go bankrupt, sell the GBS corpus to China, Rupert
Murdoch or Wal-Mart, neglect to fulfill its promises under the Settlement Agreement or lose the
Authors Guild lawsuit Many other things could go wrong as well.Y A significant part of the
anticipated hmfit of the agreement would he undermined if a large percentage of out-of-print
but in-copyright book rights holders are unwilling to make their books available for institutional
subscriptions or preview uses. The Registry could fail to develop a workable database, to attract
authors and publishers as registrans, to provide desired services to its registrants, or to run a
competent dispute resolution system. No one, of course, predicts that any of these failures will
occur. In reviewing the Settlement Agreement we think that the court should consider what will
or should happen to the GBS corpus if something seriously goes awry.

The Settlement Agreement does contemplate that if Google doesn't provide required library
services, an alternative service provider could take over Ooogle's role but what if no one else
%ents to provide this service? It also contemplates that the agreement could be terminated,

Se Offie of Scholerly Conumicauio, Univerity ofCalifomnia, docmumt oa Goole Books, availale at
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although the termination agreement has not been dissclosed, even to the court We are left to
gs.ea what would happen to the corpus if the agreement terminates.

While withdrawal of public access to the OBS corpus would be lamentable under any
circumstance, it would be especially traoc if a large number of institutions had become
dependent on the availability of GBS subscriptions and had, 0r example, decided to sell off or
give awy the physical books in its collection because the GBS subscriptions provided such a
valuable extensive collection for their patrons. As academic authors and researchers who could
become dependent on OHS subscriptions as a resource, we recommend that there be some
documented public commitment by the parties about what will happen to public access to the
CBS corpus if something goes wrong.

IV. The Court Should Condition Approval of the Settlement on Modifications to the
Agreement That Would Address Problems Identified in this Letter.

Rarely does a judge have the power to affect the future of public access to knowledge as
profoundly as the court has in respect tothis particular settlement Judicial review of class action
settlements typically involves ensuring that members of the class had adequate notice of the
settlement, the settlement will bring some benefit to class members, and the fees to class counsel
are not exorbitant Because the settlement in this case will fundamentally transform the future
marketplace for books and have huge spillover effects for the ecology of knowledge, extra dose
scrutiny of the fairness and reasonableness of the settlemert is important.

As we understand it, the ordinary expectation is that the courts will either approve or disapprove
clas action settlements negotiated by the parties. We believe that courts also have the authority
to identify issues as to which a particular settlement agreement is not as fair and adequate to the
class as it should be and to condition approval of the settlement on modifications to address these
concerns.

Our letter has identified a number of academic author concerns, including the lack of meaningful
limits on institutional subscription pricing, under-appreciation of open access preferences of
authors, unwarranted restrictions on amotation-sharing and non-consumptive research,
inadequate user privacy protections and transparency guarantees, inattention to quality issues,
and clarification about what wifl happen to the Book Search corpus if things go awry.
Supplemental or amended provisions could address these concerns.

We wish finally to note that if the court decides to disapprove the settlement, we doubt that the
future of public access to books in digital form would be as dim as Google predicts. (Google will
almost certainly continue to scan books frra major research libraries, expand the Book Search
corpus, and resume its fair use defense of its scanning for purposes of making indexes and
providing snippets. It has, after all, made very substantial investments in this project and its
founders believe GBS i important to the company's mission of organizing the world's
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informationm Under its partner program, Google will almost certainly continue to work with
publishers of in-print books to make these books available under terms mutually acceptable to
Google and the publishers. Now that authors and publishers of many out-of-print books are
aware of the Book Search project, many of them may wish to sign up to make digital versions of
their books available through (BS as well Google would have much stronger incentives to
support orphan works legislation, and would no longer have the uniir advantage as to orphan
books that the Settlement Ageement would give it. Congress is probably the more appropriate
venue for addressing the mass digitization of books. Those who do not want to participate in the
OBS initiative can still ask for their books to be removed from the corpus, just as they would be
able to do utder the Settlement Agreement. Many authors and publishers may find the prospect
of earning revenues from institutional subscriptions desirable enough that this could become a
viable market, but one that more than one firm could realistically contemplate entering to make
out-of-print boos more widely available. A more open and competitive ecosystem for digital
boosl wuld then become possible, even if progress toward broad public access to books would
be somewhat slower than if the sett lement was approved.

Whatever the outcome of the fairness hearing, we believe strongly that the public good is served
by the existence of digital repositories of books, such as the G0BS corpus. We feel equally
strotgly that it would be better for 0oogle not to have a monopoly on a digital database of
books. The fiture of public access to the cultural heritage of mankind embodied in books is too
important to leave in the hands of one company and one registry that will have a de fito
monopoly over a huge corpus of digital books and rights in them. Google has yet to accept that
its creation of this substantial public good brings with it public trust responsibilities that go well
beyond its corporate slogan about not being evil.

Respectfully,

Pamel Samuelson, Professorof Law & Information, University of California, Berkeley

On behalf of the following academic authors and researchers (institutional affiliations are for
identiftation purposes only and do not suggst an institutional view of the issue):

Ann Bartow, Professorof Law, University of South Carolina School of Law.
Steven Bellovin, Professor of Computer Science, Columbia University
Matt Blaze, Professor ofComputer Science, University of Pennsylvania
Chtistine L. Borgan, Professor & Presidential Chair, Dept of Information Studies, UCLA
Geoffrey C. Boker, Professor ofInformation Sciences, Univershyof Pittsburgh
Shane Butter, Associate Professor of Classics am Associate Dean of the Humanities, UCLA

Sc, g. Nuldnbg, spm rote 29 (qaog Ccogle foudr Sa~y Bfa onCwogle's mission
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Michael W. Carroll, Professor of Law. American Universit, Washington College of Law
Danielle Citron, Professor of Law, University of Maryland
Julie E. Cohen, Professor of Law, Georgetown University
Michael Cole. University Professor of Commimication, Psychology. and Human Development
University of California, San Diego
Nathan Cortez, Assistant Professor of Law, Southern Methodist University
Ronald C. Cohen, Professor of Chemistry and of Earth and Planetary Science, University of
California, Berkeley
Lorie Faith Cranor, Associate Professor of Computer Science and Engineering & Public Policy,
Carnegie Mellon University
Kenneth D. Crews, Director, Copyright Advisory Office, and Lecturer-in-Law, Columbia
University
Blaise Cronin. Professor of Information Science and Dean of the School of Library and
Information Science, Indiana University, Bloomington
Dana Cuf4 Professor, Architecture and Urban Desigk School of the Arts and Architecture,
UCLA
Johanna Drucker, Professor of Information Studies, UCLA
Paul Dugaid, Adjunct Professor. School of Information. University of California, Berkeley
Jeffrey Elman. Professor of Cognitive Science and Dean of Social Sciences,. University of
California, San Diego
Edward Felten, Professor of Computer Science, Princeton University
A- Michael Froomkin. Professor of Law, University of Miami
Laura Gasaway, Professor of Law and Associate Dean. University of North Carolina
Ted Gideouse, Instructor, University of California, San Diego
Robert J. Glushko.Adjuct Professor, School oflnformaion, University of California, Berkeley
J. Alex Halderman, Assistant Professor of Computer Science, University of Michigan
Carla Hesse, Professor of History, Dean of Social Sciences. University of California, Berkeley
Lance J. Hoffman, Professor of Computer Science, George Washington University
Steven Justice, Professor of English, University of California, Berkeley
Jerry Kang Profmssor of Law, UCLA School of Law
Eric Kansa, Adjunct Professor, School of Information, University of California, Berkeley
Amy Kapczynk, Assistant Professor of Law, University of California. Berkeley
S. Blair Kauffman. Law Librarian and Professor of Law, Yale University
Christopher Kutt Professor of Law, University of California, Berkeley
Jessica D. Liman, Professor of Law, University of Michigan
Lydia Pafas Loren, Professor of Law, Lewis & Clark Law School
Michael Madison, Professor of Law, University of Pittsburgh
Solangel Maldonado, Professor of Law, Seion Hall University
Brian Malone. Instructor, University of California, Santa Cruz
Patrick McDaniel, Professor of Computer Science, Pennsylvania State University
Erin Murphy. Assistant Professor of Law, University of California, Berkeley
Raymond T. Nimmer, Professor and Dean of the Law School, University of Houston
Geoffrey Nunberg, Adjunct Professor, School of Information, Univtrsity of California, Berkeley
Anne J. O'Connell, Assistant Professor of Law, University of California, Berkeley

HeinOnline  -- 12 Tul. J. Tech. & Intell. Prop. 206 2009



CONCERNS ON GOOGLE SETTLEMENT

Pd$e 14 of 14

Frank A. Pasquae III, Professor of Law, Seton Hall University
James Piltan, Professor of Stastics, University of California, Berkeley
Thomas Pogge, Professor of Philosophy and International Affairs, Yale University Margaret
Jane Radin, Professor of Law, University of Michigan
R Anthony Reese, Professor of Law, University of California, Irvine
Annalee Saxenian, Professor and Dean of the School of Information, University of California,
Berkeley
Paul Schwartz, Professor of Law, University of California, Berkeley
Lea Bishop Shaver, Associate Research Scholar & Lecturer in Law, Yale Law School
Daniel Solove, Professor of Law, George Washington University
Eugene H. Spafford, Professor of Computer Science, Purdue University
Katherine Strandburg, Professor of Law, New York University
Charles A. Sullivan, Professor of Law and Director of the Rodino Law Library, Setn Hall
Uniersity
Stefan Tanaka, Professor of History, University of California, San Diego
Kathleen van den Heuvel, Adjnct Professor and Director of the Law Library, University of
California, Berkeley
David Touretzky, Research Professor, Carnegie Mellon University
Siva Vaidhyanathan, Associate Professor of Media Studies, University of Virginia
Eric vor ilippel, Professor, Sloan School of Management, Massachusetts Institute of Technology
David Wagner, Professor of Computer Science, Universityof California, Berkeley
Dan Wallach, Associate Professor of Computer Science, Rice University
Alan Weinstein, Professor ofMathenmtics, University of California, Berkeley
Michael Zimmer, Assistant Professor of Infortmation Studies, University of Wisconsmi
Milwaukee

Cc:
Michael J. Boni, Esq., Counsel for the Author Subclass
Joarme Zack, Esq., Counsel for the Author Subclass
Joshua Snyder, Esq., Counsel for the Author Subclass
Jefrey P. Cunard, Esq., Counsel for the Publisher Subclass
Bruce P. Keller, Esq., Counsel for the Publisher Subclass
Daralyn J. Dule, Esq., Counsel for Goog&e
Joseph C. Gram, Esq., Counsel for Googe
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The final deadline for opting in or opting out of the settlement,
along with arguments for or against the settlement from individuals,
groups and companies was set for September 4, 2009.0 In the end, Judge
Chin received over 400 filings from class members. Of those, there were
377 objections and 13 amicus briefs against the proposed settlement,
with 8 filings and 29 amicus briefs in support of it."

IV CONCLUSION

Along with her letters to the court, Professor Samuelson continues
to speak and write about her concerns. This includes a series of articles
on The Hufflngton Post, including: "The Audacity of the Google Book
Search Settlement" 2 "Why is the Antitrust Division of the DOJ
Investigating the Google Book Settlement?", 3 "DOJ Says No to Google
Book Settlement,' 4 "Google Book Settlement 1.0 is History,"' 5 and
"Google Book is not a Library."' 6

Professor Samuelson had a keynote conversation with Paul Conrant
at New York Law School's Google Book Settlement Conference, D is for
Digitize, on October 9, 2009.'" The conference was timed to gather
together individuals from all sides of the debate two days after the
settlement hearing was to take place. The plaintiff's filed an unopposed

10. Kevin J. O'Brien & Eric Pfanner, Europe Divided on Google Book Deal, N.Y TIMES,
Aug. 23, 2009, available at http://www.nytimes.com/2009/08/24/technology/intemet/24iht-
books.html.

11. Brandon Butler, The Google Book Settlement: Who Is Filing and What Are They
Saying? (Sept. 28, 2009), http://www.arl.org/bm-doc/googlefilingcharts.pdf.

12. Pamela Samuelson, TheAudacityofthe Google Book Search Settlemen4 HUFFINGTON
POST, Aug. 10, 2009, http://www.huffingtonpost.com/pamela-samuelson/the-audacity-of-the-
googl-b_255490.hmtl.

13. Pamela Samuelson, Why Is the Antitrust Division of the DOJInvestigating the Google
Book Settlement HUFFINGTON POST, Aug. 19, 2009, http://www.huffingtonpost.com/pamela-
samuelson/why-is-the-antitrust-divi b 258997.html.

14. Pamela Samuelson, DOJ Says No to Google Book Settlement, HUFFINGTON POST,
Sept. 20, 2009, http://www.huff-mgtonpost.com/pamela-samuelson/doj-says-no-to-google-boo-b_
292796.html.

15. Pamela Samuelson, Google Book Settlement 1.0 Is History, HUFFINGTON POST, Sept.
24, 2009, http://www.huffingtonpost.com/pamela-samuelson/google-book-settlement-10_b_296
343.html.

16. Pamela Samuelson, Google Book ,s Not a Librry, HUFFINGTON POST, Oct. 13, 2009,
http://www.huff-mgtonpost.com/pamela-samuelson/google-books-is-not-a-lib b 317518.html.

17. Pamela Samuelson, K is for Keynote Lecture at New York Law School's D is for
Digitize Conference (Oct. 9, 2009), http://www.nyls.edu/centers/harlan-scholarcenters/institute_
forinformationlaw.and-policy/events/disjfordigitize/program (click hyperlink "K is for
Keynote" to access recording).
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motion to delay the October 7th hearing, which was granted by Judge
Chin.'

8

By October of 2009, it was starting to become clear that the
settlement as written had both antitrust and class action issues, as the
Department of Justice had also weighed in with their concerns. Judge
Chin has ordered the parties to submit a new proposed settlement by
November 9th.19

For Professor Samuelson's part, she continues to write and discuss
the Future of Copyright as envisioned by such a potentially complex and
historic private agreement that has the potential to radically alter the
future of copyright law.

18. Miguel Helft, Google Book Settlement Delayed Indefinitely, Brrs, Sept. 24, 2009,
http://bits.blogs.nytimes.com/2009/09/24/google-books-settulement-deayed-indefnitey/.

19. Motoko Rich, Judge Sets Nov 9 Deadline for Revised Google Book Settlement,
MEDiA DECODER, Oct. 7, 2009, http://mediadecoder.blogs.nytimes.com/2009/10/07/judge-sets-
nov-9-deadline-for-revised-google-book-settlement/.
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