The Accumulation of Disadvantages

Owen Fiss*

The continued subjugation of a historically disadvantaged group is the
product of policies that cut across all walks of life. Members of such a group are
personally shunned, their educational opportunities are impaired, the jobs open
to them are limited, and they are confined to living with one another in the same
neighborhood, usually in the oldest and most dilapidated housing, unable to
count on the most rudimentary public services. Often, members of such a group
are even denied the right to vote.

The Second Reconstruction—a reform program aimed at eradicating the
subordination of Blacks in the United States—was comprehensive in its
aspirations and eventually reached all spheres of social activity, but it must be
remembered that it evolved in a piecemeal fashion. The reform program was
formally launched in 1954 with the Supreme Court’s decision in Brown v. Board
of Education, and its edict requiring desegregation of public education was soon
extended to all state activities. Nevertheless, the country had to wait until 1964
for Congress to guarantee Blacks equal employment opportunities with private
firms and equal access to privately owned hotels and restaurants. Still later, in
1967, the Supreme Court stepped forward once again and struck down state laws
that interfered with the most private of relationships between Blacks and whites
and that forbid them from marrying one another. In 1968, the reach of the Second
Reconstruction was again extended, this time by Congress, which then enacted
a measure to ensure equal access to housing.

Voting was also a subject of reform during this period. Although the right
of Blacks to vote had been enshrined in the Constitution in the years immediately

DOI: https://doi.org/10.15779/238P55DHOH

Copyright © 2019 California Law Review, Inc. California Law Review, Inc. (CLR) is a
California nonprofit corporation. CLR and the authors are solely responsible for the content of their
publications.

*  Sterling Professor Emeritus of Law, Yale University. This Essay is based on a lecture
presented at the Thomas M. Jorde Symposium to honor Justice William J. Brennan, Jr. The lecture was
delivered first on October 16, 2017 at the University of California, Berkeley School of Law and then at
the University of Chicago Law School on April 23, 2018. The ideas presented in the lecture were forged
in a seminar entitled “A Community of Equals” that I taught at Yale over the last several years. I am
grateful for the spirited discussions in the seminar and wish to thank the students in the seminar, and in
particular, Jacob Gelman, for his perceptive research and editorial assistance.

1. 347 U.S. 483 (1954).

1945



1946 CALIFORNIA LAW REVIEW [Vol. 106:1945

following the Civil War, it remained an unfulfilled promise for almost one
hundred years. It was not until 1965 that the nation made good on this promise
when Congress, responding to the dramatic march from Selma to Montgomery,
banned a large number of devices that had been used by the Southern States to
disenfranchise Blacks.

None of these guarantees of equal treatment, regardless of whether they
were fashioned by the Supreme Court or Congress, were self-implementing.
Lawsuits had to be brought to enforce them, which only accentuated the already
fragmented quality of the Second Reconstruction. Lawsuits, after all, cannot be
brought against society in general, but only against particular institutions that
have acted improperly. As a result, almost an endless number of lawsuits had to
be brought against local educational authorities that operated their schools on a
segregated basis, against individual firms that refused to hire Blacks, against
landlords that excluded them, and against police departments that used the force
of arms to abuse them. Each suit had its own victims and perpetrators; each was
managed by its own legal team; and each was heard by one of many federal
judges located throughout the nation.

THE GRIGGS PRINCIPLE AND ITS ORIGINS

In 1969, fifteen years after the Supreme Court handed down its decision in
Brown v. Board of Education, the Court finally recognized the artificiality of the
fragmented approach to reform and announced a doctrine founded on an
understanding of the interconnection between practices that disadvantaged
Blacks. That case—United States v. Gaston County>—condemned the practice
of denying Blacks the right to vote for failing a literacy test when they had been
systematically denied equal educational opportunities as children. It was
irrelevant to the Court’s analysis that the actions of a voting authority rather than
a school board were before it and that some Blacks seeking the right to vote had
received their education in other counties, indeed, some in other states. In
essence, the Justices were driven by an idea—let’s call it the theory of
cumulative responsibility—which condemns any institution, regardless of its
own past actions, from engaging in a practice that aggravates, perpetuates, or
merely carries over a disadvantage Blacks had received at the hands of some
other institution acting at some other time and in some other domain.

Congress soon gave further sweep to this decision by passing a statute that
imposed a nationwide ban on literacy tests.® This measure, as well as the judicial
ruling that prompted it, was bolstered by the democratic sentiment that favors
the enlargement of the franchise—the more the better. The Court and Congress
were also aided, at least philosophically, by the fact that the right to vote is not a
scarce resource: allowing one person to vote does not deny another that

2. 395U.S. 285 (1969).
3. Voting Rights Amendments Act of 1970, PuB. L. No. 91-285, 84 Stat. 314, 315 (1970).
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opportunity. Yet, as the Court soon made clear, the theory of cumulative
responsibility implicit in Gaston County could not logically be confined to
voting.

In the spring of 1971, in a case entitled Griggs v. Duke Power Company,
the Supreme Court applied the theory of cumulative responsibility in the
employment context and barred private employers from using tests or other
educational requirements that would, because of the inferior quality of the
schooling that Blacks had received, result in disparate impact on them.* The
opinion was unanimous and delivered by the new Chief Justice, Warren Burger.
He did not recognize a difference between voting and employment, and, in fact,
Gaston County—a voting case—was the only precedent he cited in what has now
come to be understood as the landmark employment decision of the Second
Reconstruction.

In the years immediately following the Griggs decision, the Court
formulated a three-step process for evaluating employment requirements: (1) the
plaintiff must show that the challenged test has an adverse disparate impact on
Blacks by denying employment opportunities to a disproportionately higher
number of them; (2) if the plaintiff makes that showing, the burden shifts to the
firm to demonstrate that the test is reasonably designed to measure job
performance. If the firm fails to make that showing, the test will be barred; (3)
even if the defendant firm is able to show that the employment test is an adequate
measure of job performance, the plaintiff still has the opportunity to show that
another test exists, which measures job performance equally well, but has less of
an adverse impact on Blacks than the one preferred by the firm. If the plaintiff
makes this showing, the test that the firm proposed will be barred, and
presumably the alternative will be instituted.®

This three-step mode of analysis, commonly known as the Griggs principle,
operates to generate pressure on firms to develop and institute employment tests
that minimize disparate impact on Blacks. Although this pressure is limited—it
is never so great as to require firms to hire individuals who cannot adequately
perform the job in question—it does, in fact, impose affirmative obligations on
employers and exacts economic sacrifices from them. First, it requires businesses
to dedicate resources to developing tests that can be proven to measure job
performance. Second, it obliges employers to utilize a test, among the ones that
measure job performance, that has the least disparate impact on Blacks—even if
that test is more costly to administer, assuming of course that the additional costs
are not prohibitive. The theory of cumulative responsibility, as applied in Griggs,
does not impose these obligations on the firm solely because of its own actions,
specifically, that it chose to screen employees on the basis of the disputed test,
but also because Blacks had received, at some earlier time, an inferior education.

4. 401 U.S. 424, 429-30 (1971).
5. See Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).
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Both Gaston County and Griggs were based on laws that, in so many words,
prohibited discrimination based on race. But the officials and businessmen who
had been called to account in these cases could not literally be charged with
discrimination on the basis of race—that is, using race as a criterion for
determining who could vote or who should get the job. The tests invalidated in
these cases were applied to all applicants—white or Black—and it was assumed
that the tests would be administered in an even-handed manner—that is, there
would be no favoritism based on race when grading performance on the test.
Admittedly, it is always possible to impugn the motives of officials who choose
tests that have predictable disparate results. Yet, in these two cases, the Court
did not take that path. There was no talk of animus. The Court operated on the
assumption that the tests in question were adopted as part of a good-faith effort
to identify good workers or qualified voters.

In his opinion in the Griggs case, Chief Justice Burger introduced the idea
of “indirect discrimination,”® thereby suggesting that a practice that has the effect
of perpetuating a previous discrimination based on race should itself be viewed
as a discrimination based on race. Such a view, however, is not entirely
convincing, for one thing, because it fails to supply a reason for treating the two
practices the same. We might well prohibit the use of race when selecting
employees or in allocating the franchise on the ground that it constitutes a form
of unfair treatment since race is an irrelevant criterion for determining
productivity or judging whether individuals are qualified to vote. The same
cannot be said of a test—as was true of the ones used in Griggs and Gaston
County—that seems to serve a legitimate social purpose, such as choosing good
workers or qualified voters.

Nor can the theory of “indirect discrimination” justify the third step entailed
in the Griggs principle—the obligation of a firm or a public agency to adopt an
alternative test that serves its legitimate needs but has less of an adverse effect
on Blacks. The remedy for discrimination, whether it be direct or indirect, is a
ban prohibiting the discrimination, not an affirmative obligation to minimize
disparate impact. Moreover, and most importantly, the idea of “indirect
discrimination” that Chief Justice Burger offered does not explain why it is
legitimate to hold one firm (Duke Power Company) or one voting district
(Gaston County) responsible for the racial discrimination perpetrated by
educational authorities, some from different states, over which they had no
control whatsoever.

We should, I maintain, not view decisions such as Griggs and Gaston
County, or for that matter, the theory of cumulative responsibility in general, as
applications or even extensions of individual-focused antidiscrimination norms.
Rather, these judicial decisions should be seen as driven by larger, more

6. See Griggs, 401 U.S. at 430 (“There, because of the inferior education received by Negroes
in North Carolina, this Court barred the institution of a literacy test for voter registration on the ground
that the test would abridge the right to vote indirectly on account of race.”).
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structural considerations—a desire to end the social stratification, rooted in
slavery and maintained by Jim Crow, that treats Blacks as pariahs.”
Discrimination based on race is only one of the many techniques that have been
used to create and maintain that structure; it is an instrument for achieving the
wrong, not the wrong itself. The wrong is the perpetual and systematic
subordination of a group that is racially defined.

The theory of cumulative responsibility appreciates the interconnected
character of social life and the fact that people carry the disadvantages they
receive in one domain, say education, to others, such as employment. It is
predicated on the sad truth that inequality begets inequality. The Griggs principle
is founded on this theory and requires firms to take action, consistent with their
interest in employing qualified workers, that minimizes the disadvantages
imposed on Blacks in other domains and at other times. Specifically, it directs
each firm to make certain that the tests it uses are job related and, beyond that,
to institute screening devices that might serve its business interests, while also
minimizing the exclusion of Blacks.

This obligation is not imposed because we assume or even believe that the
firm in question has played a role in creating the racial caste system that now
subjugates Blacks. Rather, it arises from a proper understanding of the
responsibility that every member of the community, even one born yesterday,
now has to eradicate the stratified social structure that has marred American
society since its inception. All of us, simply because we live together and are
members of the same polity, must do what we can to honor the values of the
Constitution and to make good on its promise to transform America into a
community of equals.

The Griggs principle is not self-enforcing. It often requires implementation
by the judiciary and the issuance by the court of an order or decree. In such a
case, a judge might condemn an employment test because the firm is unable to
demonstrate that the test causing disparate impact was a good predictor of job
performance. Or the judge might order the firm to institute a test proposed by the
plaintiff on the ground that the firm’s test does not minimize the disparate impact
on Blacks, even though it adequately measures job performance. In such
litigation, we can well imagine the head of a firm asking, “Why me? Why do I
have to adjust or change my practices to account for the deficiencies that were
imposed by the educational system?”

This query stems from a mismatch between the structural character of the
reform sought by the Griggs principle and the necessity of adjudication to
implement that principle in the day-to-day practices of the business community.
The aspiration is societal but the method is individuated. Although the ultimate
aim of the Griggs principle is structural in nature—that is, to eradicate the racial

7. Owen Fiss, Groups and the Equal Protection Clause, 5 PHIL. & PuB. AFF. 107 (1976); see
also Owen Fiss, Another Equality, 2 ISSUES LEGAL SCHOLARSHIP: ORIGINS & FATE
ANTISUBORDINATION THEORY 20 (2004).
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stratification that has survived the abolition of slavery and the dismantling of Jim
Crow—to the extent we rely on lawsuits to achieve that purpose, we will need to
proceed in a piecemeal fashion. We will have to sue one firm at a time.

The aggrieved CEO in our imagined lawsuit must come to understand that
the firm is not being held accountable for shortcomings in the education that
Blacks had received. Rather, the firm is being held accountable for its own
actions, the method it chose for selecting its employees. On the surface this
method may seem innocent enough, but in truth it will, due to a myriad of factors
including the inferior character of the education that Blacks had received, have
unfortunate social structural consequences.

As a substantive matter, legal doctrine must reflect all dimensions of
disadvantage, otherwise the subordination of Blacks will never be brought to an
end. Procedurally, however, we must confront one social actor at a time, leaving
the rest for another day, on the theory that we must begin somewhere. The hope
is that the victory achieved in any one lawsuit will guide the industry and then
spread to other domains and eventually become the law of the land.

FROM CONSTITUTION TO STATUTE

Although the aim of the Second Reconstruction—the eradication of the
racial caste structure that has long disfigured American society—is indeed
admirable, the commitment to the project began to wane in the early 1970s. A
number of the Justices who had been responsible for Brown and its
implementation stepped down, and in their place, two Republican Presidents,
Richard Nixon and then his replacement, Gerald Ford, appointed Justices who
were less committed—maybe some were even opposed—to the reform that
Brown had promised.®

American society also began to change. The War in Vietham increased
distrust of government authority, and spiraling inflation brought an end to the
sense of affluence that underwrote much of the idealism of the 1960s. Classical
understandings of the market gained greater ascendancy and people began to
view private, bilateral exchange, rather than the action of public authorities, as
the primary ordering mechanism of society.®

In its 1976 decision in Washington v. Davis,’® the Supreme Court
responded to these developments, but in an odd way. The majority drew a bold
distinction between constitution and statute and downgraded the Griggs
principle to a statutory rule. Such a move has always struck me as a strained
reading of Griggs. Although as a purely technical matter, Griggs had been
brought under Title VII of the Civil Rights Act of 1964, the Chief Justice’s

8. See LAURA KALMAN, THE LONG REACH OF THE SIXTIES: LBJ, NIXON, AND THE MAKING
OF THE CONTEMPORARY SUPREME COURT (2017).
9. Richard Posner’s THE ECONOMIC ANALYSIS OF LAW, first published in 1973, is illustrative
of this development.
10. 426 U.S. 229 (1976).
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opinion in that case had a constitutional quality. The crucial precedent upon
which Chief Justice Burger relied, namely, Gaston County, was based on the
Constitution (the Fifteenth Amendment or its codification in the Voting Rights
Act of 1965). Moreover, the attention Justices ordinarily pay to the language of
a statute was replaced by a reference to the ancient fable of the stork and fox, a
mode of analysis more suited to constitutional exegesis than statutory
interpretation.

The Chief Justice well understood that in enacting Title VII, Congress was
merely trying to extend the interpretation of equal protection articulated by the
Supreme Court in Brown to entities or activities not covered by that decision
because of the Fourteenth Amendment’s state action requirement.!! The
legislators did not imagine that they were creating a new substantive rule of
conduct. It was therefore not surprising that, from 1971 (when Griggs was
decided) until the Court’s decision in Washington v. Davis in 1976, the legal
profession treated the Griggs principle as governing both statute and
Constitution.

The proceeding that gave rise to Washington v. Davis was initially brought
against the Washington, D.C., police department under the Constitution
(specifically the equal protection component of the Fifth Amendment). During
the pendency of the suit, Congress amended Title V11 to apply to the employment
practices of government agencies, but the lawyers for the rejected Black
applicants persisted in their constitutional claims. Although a majority of the
Justices eventually denied the Title VII claim on the merits (finding that the
challenged employment test was related to job performance), they first ruled that
Griggs’s disparate impact standard did not govern constitutional claims.

This was a most irregular way of proceeding—the Court usually seeks to
avoid constitutional rulings, if another ground of decision is available. In
accordance with this precept, the Court could have first denied that the
requirements of the Griggs principle were satisfied, regardless of whether the
principle had a statutory or constitutional basis, and in that way eliminated the
need to decide whether the principle was of constitutional proportions. The
decision of the Court to reach out and deny the constitutional status of the Griggs
principle was especially puzzling, because that issue was neither raised nor
briefed by the parties. Nor was it one of the questions formally presented to the
Court.

In electing to decide Washington v. Davis in the way that it did, the
Supreme Court, in effect, renounced its leadership of the Second Reconstruction.
The Court decided to step back, and for the next twenty years, until January 1995,

11. See, e.g., 110 CONG. ReC. 1517 (1964) (statement of Rep. Celler, the sponsor of the
legislation) (“The legislation before you seeks only to honor the constitutional guarantees of equality
under law for all.”) Referring to the provisions in the proposed act governing state supported public
accommodations, Representative Celler added: “Discrimination of that type has already been declared
unconstitutional by any number of cases.” 110 CONG. REC. 1518.
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when the Republicans, led by Newt Gingrich, took control of Congress, primary
responsibility for America’s civil rights agenda moved across the street to
Capitol Hill.*? During this period, Congress broke new ground when, in 1990, it
enacted the Americans with Disabilities Act, requiring covered entities to make
reasonable accommodation for the needs of persons with disabilities.*® For the
most part, however, during this particular phase of the Second Reconstruction,
Congress did not embark on a bold and dynamic expansion of civil rights. Rather,
Congress limited itself to undoing select decisions of the newly constituted Court
that it felt had cut back or diluted earlier achievements.

In the Pregnancy Discrimination Act of 1978, for example, Congress
amended Title V11 of the 1964 Civil Rights Act to prohibit employment decisions
based on pregnancy in much the same way as the 1964 Act regulated
employment decisions based on sex.'* In 1980, Congress authorized the Attorney
General to commence and participate in lawsuits to protect the civil rights of
individuals confined to hospitals and prisons.’® In enacting this measure,
Congress was primarily responding to an opinion that was filed by William
Rehnquist (then an Associate Justice), joined by Justice Lewis Powell and Chief
Justice Burger, dissenting from the denial of certiorari. In that opinion, Rehnquist
indicated his disapproval of a ruling by the lower courts that allowed the
Attorney General to intervene in the omnibus Texas prison litigation.'® Congress
saw the handwriting on the wall.

In the 1982 amendments to the Voting Rights Act of 1965, Congress
proscribed practices that had the effect, not just the purpose, of disadvantaging
Blacks in the electoral process. In enacting this measure, Congress was
responding to the then recent decision of the Supreme Court permitting Mobile,
Alabama, to continue its at-large system for electing members of the city council,
an arrangement that effectively denied Blacks the opportunity to elect
representatives of their choice.” In yet another such legislative intervention, the
Civil Rights Restoration Act of 1987, Congress overturned the decision of the
Supreme Court that had narrowed the scope of civil rights laws that prohibited
discrimination in a program or activity that received federal financial assistance.
The 1987 statute enlarged the scope of these civil rights measures in such a way
as to make the recipient of federal funds accountable for the discrimination that
occurred in any of its programs or activities.

12.  See William N. Eskridge, Jr., Reneging on History? Playing the Court/Congress/President
Civil Rights Game, 79 CALIF. L. REV. 613 (1991).

13. 42 U.S.C. 8§ 1210112213 (2012).

14. General Electric Co. v. Gilbert, 429 U.S. 125 (1976), superseded by statute, Pregnancy
Discrimination Act of 1978, 42 U.S.C. § 2000e(k) (2012), PuB. L. No. 95-555, 92 Stat. 2076 (1978).

15.  Civil Rights of Institutionalized Persons Act, PuB. L. NO. 96-247, 94 Stat 349 (1980).

16. W.J. Estelle, Jr. v. Justice, 426 U.S. 925 (1976) (Rehnquist, J., dissenting).

17. Mobile v. Bolden, 446 U.S. 55 (1980), superseded by statute, Voting Rights Act
Amendment of 1982, PuB. L. No. 97-205, 96 Stat. 131 (1982).

18. Grove City College v. Bell, 465 U.S. 555 (1984), superseded by statute, Civil Rights
Restoration Act of 1987, PuB. L. No. 100-259, 102 Stat. 28 (1988).
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This pattern repeated itself once again with the Civil Rights Act of 1991.%°
The primary purpose of this statute, arguably the most significant of all these
rear-guard measures, was to overturn a 1989 decision of the Supreme Court that,
according to the sponsors of the legislation, had weakened the disparate impact
doctrine of Griggs.?’ The 1991 Act proceeded not by amending the prohibition
against discrimination based on race that was enacted in 1964, but by adding a
separate provision governing disparate impact liability. In crafting this provision,
the sponsors of the 1991 Act did not attend with much specificity to the wording
of the rule of law that they were enacting. They merely adopted wholesale
language from a number of earlier Supreme Court decisions, while at the same
time disapproving of the latest Supreme Court application of those precedents.?

Such an exercise of the legislative power seems at odds with the underlying
theory of Washington v. Davis. Although that ruling was not faithful to the
legislative history of the Civil Rights Act of 1964, and although the Court’s
willingness to embrace disparate impact liability was not in any obvious way
derived from the language of that measure, the Court’s decision to downgrade
the Griggs principle from a constitutional to statutory rule, in effect, enlarged
Congress’s power to supervise the application and interpretation of disparate
impact doctrine. In thus handing responsibility for the Griggs principle to
Congress, Washington v. Davis can be read as furthering majoritarian values. Yet
the 1991 Act confounded this understanding of Washington v. Davis, for in
crafting that Act in the way that it did, Congress refused to assume responsibility
for the disparate impact doctrine and instead insisted upon treating it as a judicial
creation. After this inter-branch game of hot-potato, one could only wonder:
Who is in charge here? Is it the Court or Congress?

In the quarter of a century following the enactment of the 1991 Act, the
Supreme Court has largely been governed by a conservative bloc. Indeed at all

19. Pus. L. No. 102-166, 105 Stat. 1071 (1991) (the provisions of the Act governing disparate
impact liability are codified at 42 U.S.C. § 2000e-2(K)).

20. Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989).

21. Section 2(2) of the Civil Rights Act of 1991 declared, “The Congress finds that . . . the
decision of the Supreme Court in Wards Cove Packing Co. v. Atonio . . . has weakened the scope and
effectiveness of Federal civil rights protections. ...” Congress, in particular, made clear that it was
objecting to the way Wards Cove altered the burden of proof governing disparate impact claims. While
Wards Cove held that the employer bore the burden of producing evidence that the test is job related,
the Court in that case allocated the burden of persuasion to the plaintiff. The 1991 Act signaled its
objection to this feature of the decision by placing the burden of persuasion on the employer. From there
on in, however, the changes the Act wrought to Wards Cove and disparate impact doctrine generally
remain unclear. Congress issued an interpretive memorandum to accompany the 1991 Act, and it said
that the Wards Cove Court had misinterpreted the terms “business necessity” and “job-relatedness.”
However, rather than providing a correct interpretation of those terms, it merely referred to the Supreme
Court’s annunciation of those terms in Griggs and its progeny. See 137 CONG. REC. $S28,623 (daily ed.
Oct. 25, 1991) (interpretive memorandum) (“The terms ‘business necessity’ and ‘job related’ are
intended to reflect the concepts enunciated by the Supreme Court in Griggs v. Duke Power Co., and in
the other Supreme Court decisions prior to Wards Cove Packing Co. v. Atonio.”) (internal citations
omitted).
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times, a clear majority of the Justices who were on the bench had been appointed
by Republican presidents, some by Nixon and Ford, others by Ronald Reagan,
George H. Bush, and his son, George W. Bush. Remarkably, however, on two
separate occasions during this twenty-five-year period, the Court considered the
place of the Griggs principle in American law, and in both instances, one of these
Republican appointees, Justice Anthony Kennedy, wrote an opinion sustaining
that principle.

The first of these occurred in the Ricci decision of 2009 involving the
firefighters of New Haven, Connecticut.?? The second consisted of the Inclusive
Communities decision of 2015, in which the Court extended the disparate impact
doctrine from Title VII to Title VIII, the fair housing law that was enacted in
1968.2° There were, however, features of Kennedy’s opinions in both of these
cases that might seem in tension with the Griggs principle as traditionally
understood.?*

In deciding Ricci, Kennedy was careful to structure his opinion within the
terms of Title VII, though he understood that the case was no ordinary exercise
of statutory interpretation, but rather entailed a clash between two fundamental
principles. One was Griggs and its command that employers minimize disparate
impact. Following Washington v. Davis, this principle was rooted in the ban on
discrimination in the original version of the Civil Rights Act of 1964 and, later,
in the explicit codification of disparate impact liability by the 1991 amendments
to that Act. The other principle, now understood as being grounded in Title VII
as originally enacted, prohibited disparate treatment—it provided that
employment opportunities cannot be allocated on the basis of race.

At the outset, Kennedy announced that his purpose was to give effect to
both principles (disparate impact and disparate treatment), but in truth he
assigned a priority to disparate impact. He in effect ruled that if the Griggs
principle requires an employer to jettison the results of a test to avoid disparate
impact liability, any objection based on disparate treatment a disgruntled white
applicant who succeeded on that test might raise to the employer’s action would
be defeated. In assigning a priority to disparate impact, Kennedy might be
reflecting a belief in the special role that doctrine can play in achieving racial
equality. On a more technical level, his position might be based on a rule of
statutory interpretation, which assigns a priority to the more recently enacted
measure (1991 Act). Or, Kennedy might possibly be reflecting a commitment to
adhere to precedent, namely Washington v. Davis, for it construed the ban on
discrimination contained in Title VII as the source of the disparate impact

22.  Ricci v. DeStefano, 557 U.S. 557 (2009).

23. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507
(2015).

24. The two most important articles on the Griggs principle, one written before Ricci, the other
after Ricci but before Inclusive Cmtys., are Richard Primus, The Future of Disparate Impact, 108 MICH.
L. REv. 1341 (2010) and Richard A. Primus, Equal Protection and Disparate Impact: Round Three,
117 HARV. L. REV. 493 (2003).
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principle and thus could not possibly prohibit action that was taken pursuant to
that principle.

Ricci, however, entailed a further element that complicated the application
of the framework Kennedy created. It was not at all clear that New Haven’s
action discarding the results of a test that entailed disparate impact was based on
a desire to comply with the Griggs principle. The city had acted on its own—
without a court order implementing the Griggs principle—after reviewing the
results of a test governing promotions, and after it became public knowledge that
the test, if allowed to take effect, would lead to the promotion of numerous white
applicants and no Black applicants. The prospect of such an outcome triggered a
hostile public reaction, and in the face of that outcry, the city council annulled
the results of the test on the stated ground that there were alternative, equally
valid tests or methods of screening that would minimize the disparate impact on
Blacks.

Under these circumstances, Kennedy worried that the stated reason New
Haven offered for throwing out the test might be a pretext and that, in reality, the
reason for rejecting the applicants who scored the highest on the test was because
of their race—they were white. To guard against this contingency, Kennedy
ruled that an employer, acting on his own, would be permitted to discard the
results of a validated test on the assumption that there are alternative, equally
valid tests that would minimize disparate impact only if there was, in his terms,
“a strong basis in evidence” that the action was necessary to avoid disparate
impact liability.?® In the specific case before him, Kennedy concluded that this
“strong basis in evidence” requirement was not satisfied. Once that claim was
rejected it appeared that New Haven’s action throwing out the test was largely
based on “the raw racial results”—the successful applicants were white—which
would constitute a violation of the disparate treatment provision of Title V1.2

The Court was divided 5-4. Justice Ruth Ginsburg filed a dissent on behalf
of the liberal bloc, but the limited nature of that dissent must be underscored.?’
She agreed with Kennedy that the case involved a tension between the two
fundamental principles—disparate treatment and disparate impact—that are
embodied in Title VII. She also agreed with the order Kennedy had established
between these two principles: disparate impact is prior, or as she would put it,
“foundational.”?® This means, Ginsburg believed, as did Kennedy, that if a
decision to jettison a test is made in order to implement the Griggs principle and
to minimize disparate impact as required by that principle, white applicants hurt
by that decision would have no claim under Title VII.

Ginsburg objected, however, to the standard Kennedy had crafted to
determine, when there is a voluntary settlement, whether the employer’s desire

25. Ricci, 557 U.S. at 584.

26. 1d.at593.

27. 1d. at 621 (Ginsburg, J., dissenting).

28. Id. (quoting id. at 581 (majority opinion)).
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to avoid disparate impact liability is in fact the basis of its action. Specifically,
she complained of the stringency of Kennedy’s “strong basis in evidence” test to
guard against disparate treatment. But the rule that Ginsburg offered to guard
against this very same contingency was remarkably similar to Kennedy’s. While
Kennedy insisted on a “strong basis in evidence,” Ginsburg demanded that, in
discarding the results of a test, the employer must have “good cause” to believe
that there were equally valid alternative tests that would minimize disparate
impact.?® The similarity between the two standards—*“strong basis in evidence”
and “good cause”—became especially apparent in a 2017 voting rights case,
where Kennedy, in a majority opinion joined by Ginsburg, used the two
standards interchangeably.*°

Ginsburg was on firmer, though still limited, grounds when she objected to
Kennedy’s application of his standard in the Ricci case itself. She believed that
the district court should apply the “strong basis in evidence” test in the first
instance on a remand. That standard, drawn from an opinion by Justice Sandra
Day O’Connor in the Richmond affirmative action case, had never been
applied in the Griggs context and, in any event, the application of such a standard
to the record was not in the Supreme Court’s wheelhouse.

After voicing this objection, Ginsburg applied virtually the same standard
as Kennedy to the same record and came to the opposite conclusion.®? She
concluded that the city’s action, jettisoning the test, was based on a
well-grounded judgment that there were equally valid, alternative methods of
selection that would produce less disparate impact and that the city’s action was
not based on the race of the successful applicants on the test that had been
discarded. But this conclusion primarily constitutes a difference over the facts,
not in the legal framework, though her reading of the record may well have been
guided by her understanding of the law or, more specifically, by a doubt she

29. Id. at 625-26 (Ginsburg, J., dissenting) (“I would therefore hold that an employer who
jettisons a selection device when its disproportionate racial impact becomes apparent does not violate
Title VII’s disparate-treatment bar automatically or at all, subject to this key condition: The employer
must have good cause to believe the device would not withstand examination for business necessity.”).

30. Cooper v. Harris, 137 S. Ct. 1455, 1464 (2017) (citation omitted) (“When a State invokes
the VRA to justify race-based districting, it must show (to meet the ‘narrow tailoring’ requirement) that
it had “a strong basis in evidence’ for concluding that the statute required its action. Or said otherwise,
the State must establish that it had ‘good reasons’ to think that it would transgress the Act if it did not
draw race-based district lines.”).

31. City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).

32. In a separate concurrence, Justice Samuel Alito complained of Ginsburg’s willingness to
grant summary judgment to the city, for that would require a finding that no rational juror could find for
the rejected white applicants. Ricci, 557 U.S. at 597 (Alito, J., concurring). Yet Ginsburg was clear that
she favored a remand and further proceedings (which might well include a trial) and declared that she
was willing to dispose of the case on a motion for summary judgment (in her case, by granting the city’s
motion) because the majority had granted the rejected white applicants” motion for summary judgment
and thus took the view that “final adjudication by this Court [was] appropriate.” Id. at 632 n.10
(Ginsburg, J., dissenting); see also id. at 639 (“I would not oppose a remand for further proceedings fair
to both sides.”).
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might have harbored about whether the ban on disparate treatment provides as
strenuous protection to whites as it does to Blacks.

In speaking for the majority, Kennedy ruled that New Haven did not have
a “strong basis in evidence” for throwing out the test and that its action therefore
was not dictated by the Griggs principle. He then went on to conclude that New
Haven had violated the ban on disparate treatment contained in Title VI1.%
Resolving the case in this manner eliminated the need for Kennedy to address
whatever constitutional objections might be raised to the 1991 Act. Justice
Antonin Scalia, however, was not prepared to leave the matter in this way.3* He
joined the opinion Kennedy wrote for a majority of five, but also filed a separate
concurrence—perhaps a wink and nudge to future litigators—indicating in his
inimitable manner that he had doubts about the constitutionality of the federal
statute (the 1991 Act) that had codified the Griggs principle. Scalia’s doubts
stemmed from the fact that the 1991 Act required or encouraged race conscious
action by employers.

Two years earlier, Kennedy had indicated his disagreement with this line
of analysis. In his concurring opinion in the 2007 Parents Involved case,®
Kennedy made clear that consciousness of the racial impact of a policy or
practice was not unlawful under equal protection, nor did it even trigger strict
scrutiny. He put the use of racial classifications to allocate scarce opportunities
in another category altogether. Although the use of racial classifications was not
necessarily prohibited, such a practice would trigger strict scrutiny and be
deemed unlawful, unless there was a showing that the use of a racial
classification served a compelling purpose and was narrowly tailored (that is,
there is no other alternative for achieving that purpose). From this perspective,
no constitutional objection could be raised to the 1991 Act. It does not require
employers to use a racial classification as the basis of awarding jobs. Granted,
the Act requires employers to be mindful of the racial impact of the tests or other
seemingly innocent standards they might use to select employees, but such racial
consciousness, whether practiced by public officials or required by them of
private actors, is not unlawful or even suspect. In Parents Involved, Kennedy
rejected the idea of a color-blind Constitution, when it is taken as a statement of
the constitutional restraints on what may be seen or known by public officials or
what they might require of others.

33.  Justice Kennedy treated the disparate treatment ban of Title VIl in more absolutist terms
than constitutional equal protection. Under equal protection, a race-based decision triggers strict scrutiny
and can only be allowed if it serves some compelling purpose and is narrowly tailored to serve that
purpose. Under Title VII, a race-based decision is not just a reason for strict scrutiny, but rather flatly
forbidden. Ricci, 557 U.S. at 579.

34. 1d.at 594 (Scalia, J., concurring) (“I join the Court’s opinion in full, but write separately to
observe that its resolution of this dispute merely postpones the evil day on which the Court will have to
confront the question: Whether, or to what extent, are the disparate impact provisions of Title VII of the
Civil Rights Act of 1964 consistent with the Constitution’s guarantee of equal protection?”).

35. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 782 (2007)
(Kennedy, J., concurring in part and concurring in the judgment).
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In sum, Kennedy, unlike Scalia, did not believe that there was a “war
between disparate impact and equal protection.”® On this issue, Kennedy
represented the views of Ginsburg and the three other Justices who joined her
Ricci dissent, as well as himself—in other words, a majority of the Court. We
might well forgive Kennedy for failing to address the musings Scalia expressed
in his concurrence in Ricci, since they seemed to be aimed at launching a war
that Scalia had already lost.

Kennedy’s second majority opinion concerning the Griggs principle, in the
Inclusive Communities case, took the disparate impact test from Title VII and
grafted it onto Title VIIL. This ruling, in contrast to Kennedy’s opinion in Ricci,
did not trouble Ginsburg or the other liberal Justices. Indeed, they all joined
Kennedy’s Inclusive Communities opinion and thus formed a majority of five to
extend the Griggs principle from employment to housing—a most remarkable
achievement, given that Title VIII, unlike Title VI after the 1991 amendment,
did not contain a separate provision endorsing disparate impact liability.

The case in question concerned the practices of a state agency charged with
the duty of awarding federal tax credits to real estate developers in a manner
designed to best promote the development of affordable housing. The plaintiffs,
a group dedicated to promoting residential integration, argued that the state
agency should be required to award these tax credits to developers who sought
to build new, low-cost housing in suburban, white communities as opposed to
developers who were proposing to build new, low-cost housing in inner-city
ghettos and, in that way, seeking to revitalize those communities.

Faced with two alternative, arguably reasonable policies, Kennedy was
reluctant to have a federal court, by means of disparate impact doctrine, make
the choice for the state agency or, as he put it, “second guess” the agency.®” In
that sense, he seemed to have watered-down the Griggs principle, which
effectively requires an employer to adopt the least disadvantaging alternative
test.® Yet we should not lose sight of the unusual context of Inclusive

36. Ricci, 557 U.S. at 595 (Scalia, J., concurring).

37. Tex. Dep’tof Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507, 2512
(2015) (“Here, the underlying dispute involves a novel theory of liability that may, on remand, be seen
simply as an attempt to second-guess which of two reasonable approaches a housing authority should
follow in allocating tax credits for low-income housing.”). Later, he repeats the same thought. Id. at
2522 (“This case, on remand, may be seen simply as an attempt to second-guess which of two reasonable
approaches a housing authority should follow in the sound exercise of its discretion in allocating tax
credits for low-income housing.”).

38. Hills v. Gautreaux, 425 U.S. 284 (1976), casts considerable doubt on the reasonablenes