THE EXECUTIVE POWER OF REVERSAL

JOHN C. YOO'

I am going to talk a little about originalism, but more so how
it relates to executive power and the power of reversal. The
executive power of reversal is the President’s power to reverse
his predecessors’ actions, with or without the coordination of
the other branches of government. I will tie this in with some
modern controversies.

The argument here is actually just a small point I made with
my coauthor, Todd Gaziano, in a piece in the Yale Journal on
Regulation where we argued a new President has the power to
de-designate national monuments or reduce them in size.! It
was not expected to be a controversial point about presidential
power. But then 121 environmental law professors—I did not
even know there were 121 of them —signed a letter saying that
no President can reduce or de-designate a national monument.?
They argued that the Antiquities Act’s delegation of power to
the President to designate a piece of land as a monument is a
one-way ratchet: once a President designates a piece of land as
a monument he, or a subsequent president, can never de-
designate the monument without the approval of Congress.> Of
course, I made the point that, “Well, what would happen if
President Trump designated all the golf courses to be national
monuments?” That means no president will ever be able to de-
designate them. And I said, “Don’t tell the President this or
soon we will have a lot more national monuments.”

I was very surprised this restrictive view was widely held.
After further research, I came to the conclusion that this is the
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crux of many of the current debates on presidential power: not
simply the use of presidential power to expand the presidency,
but rather the presidential power to reverse actions or
decisions made previously. I would have thought the
presidential power of reversal was natural and inherent, but it
has turned out to be quite controversial. This is the topic of a
forthcoming article I am working on with Professor Saikrishna
Prakash, titled “The Presidential Power to Reverse.”

Many of the current debates on executive power are really
debates about the executive’s power of reversal: What is at
issue in the debate over Deferred Action for Childhood
Arrivals?* Reversal: does President Trump have the power to
reverse the use of prosecutorial discretion by President
Obama?® Does the President have the power to reverse a
designation of land as a monument made by himself or a
previous president?® Does he have the authority to fire Special
Counsel Robert Mueller?” In that case, the issue is whether the
President has the power to reverse a previous Justice
Department regulation that places conditions on the
President’s own power to remove.® Can the President terminate
the Paris Agreement,” as he did just recently, the North
American Free Trade Agreement,® or even the World Trade
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Organization Treaty?"' Does the President have the right to
withdraw regulations that were issued by previous
administrations?? Can he subject new regulations to a cost-
benefit analysis and replace the old ones?'® This is an issue of
reversal that seems to be the theme underlying these debates
about presidential power. The difference is that the President is
using these powers to shrink his political authority, rather than
expand it, as past Presidents of both parties have done.

I argue that not only is there a presidential power of reversal
but that, in some ways, the power is more vigorous than the
reversal power of the other two branches. Compare how the
other two branches exercise their own powers of reversal. The
Supreme Court reverses past Supreme Court opinions with
new opinions, and Congress repeals past statutes with new
statutes. In both of those cases, like the presidential power, the
Constitution’s text does not state how to undo past decisions.

We have always assumed the way to undo a past decision is
by following the same formal process used to achieve it in the
first place.’* This is clearest with statutes. There is no provision
in the Constitution that tells us how to undo a statute. We have
always naturally assumed that to repeal a congressional
statute, Congress must take the same action and pass another
statute that repeals the first.’> But there is not always a direct
correlation for reversal with the presidency. There are actions
for which the President must receive the advice and consent of
the Senate; however, to undo those actions the President can
act on his own to reverse without the Senate’s advice and
consent.'® For example, the President, under the Constitution,
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must receive the advice and consent of the Senate to appoint
executive branch officers."”” But when it comes time to reversing
the appointment, most executive positions are undone by a
single executive action: firing.’® Two examples include the
officers who contested their terminations in Humphrey’s
Executor' and Morrison v. Olson.?

Some people argue that Congress can place limitations on
the President’s removal power.?! But it is important to study
cases like Humphrey’s Executor and Morrison v. Olson in those
places where separation of powers is taught in constitutional
law. Those two cases are about the executive undoing an action
that originally had been undertaken by the President and
Senate together.?? This issue has not been settled. For example,
there was a huge constitutional controversy on this issue with
the Tenure of Office Act of 1867, which led to President
Andrew Johnson’s impeachment and near-removal from
office.? This question about the limits that can be placed on the
President’s removal power was not fully settled by the
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Supreme Court in Myers v. United States,** and we are still
fighting about it today.

Consider treaty termination. The President must get the
advice and consent of the Senate to make a treaty,?® but the
President can terminate a treaty by himself.2* While that might
have been controversial at the founding, it does not seem to be
controversial now. Congress terminates treaties by itself as
well.”Z We do not follow the same formal process to undo a
treaty that we used to make the treaty. When it comes to the
presidency, we have come to assume that this has to do with
presidential power over foreign policy.

As a case in point, America’s treatment under the
Washington administration of the Franco-American Treaty of
Alliance in 1778 is very interesting and worth more study than
it has ever received.?® France’s contributions were critical to
America’s successful fight for independence. When the French
Revolution occurred and every nation in Europe tried to
invade France, the French quite reasonably sent an ambassador
to the United States.?” The ambassador reminded the American
government of France’s aid to the American fight for
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independence and asked the United States to return the favor.3
The French sought to utilize their mutual defense treaty to
build a navy on American soil for use in fighting the British.3!

There was a great debate in the Washington cabinet about
whether to obey the terms of the treaty.?>? What did President
Washington do? He declared neutrality.*® He effectively
changed the foreign policy of the United States as it had existed
under the Continental Congress. There was debate at that time,
and ever since, about control of foreign policy and who gets to
declare neutrality. Neither Thomas Jefferson nor Alexander
Hamilton disputed that it was the President’s right to make
that decision.** Both men argued about where the source of that
power came from and how far it could go, but neither Jefferson
nor Hamilton, who both served in Washington’s cabinet,
thought that Congress could decide whether to declare
neutrality or not. In a way, Washington was not just setting
foreign policy. He was reversing the foreign policy of a
previous government.

Another historical example concerns the Emancipation
Proclamation and the decision to use force in the Civil War.
President Buchanan’s view was that secession was
unconstitutional, but that the President had no constitutional
authority to stop it from happening.®®> Abraham Lincoln was
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elected and immediately decided that he could reverse that
prior policy and even reverse that reading of the Constitution,
which Buchanan had published in all the national newspapers
during the lead-up to secession.*®

It is this point—that no President has the right to bind future
Presidents in the use of their presidential powers—that
underlies many of our modern debates. It is at the core of the
executive power. This was a big fight in the Reagan
administration. There were a number of people who sued and
attacked the Reagan administration’s deregulatory agenda by
saying that President Reagan could not undo existing
regulations.” These challenges repeatedly made it to the D.C.
Circuit,® and this phenomenon is what is really going on
behind the Chevron® doctrine. The D.C. Circuit, and ultimately
the Supreme Court in Chevron, said you can use the same
process to deregulate as you used to regulate, even though the
delegations never mentioned how you would undo a
regulation.*

Financial regulations raise an interesting thought
experiment, because it is unclear whether they are reversed,
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repealed, or deregulated. Take, for example, Sarbanes-Oxley,*
Dodd-Frank,* or the statutory expansions of regulation. It is
really the agencies that have been heavily regulating
securities.® When I was in law school, we spent all this time on
something called Rule 10b-5.44 I was very disappointed to learn
that it was not Congress that passed Rule 10b-5—it was done
by the SEC.# It is the fundamental bar on insider trading.* So,
what if a President came into office on January 21st, 2017, and
said, “I hereby repeal all regulations and return all executive
branch-made law to the state it was in on January 19th, 2009?”
Could the President just do it all at once—repeal and reverse?
And could the President do it simultaneously for every
regulation and say, “I'm returning power to Congress”?

When the constitutional system says that what the President
is really doing is exercising delegated authority—say, with
regard to the monuments or some other regulatory powers* —
and we are pretending there are no nondelegation limits to
that, then Congress can condition and describe the mechanism
for undoing that sort of action.*® But most statutes do not
delegate authority to the President and then spell out how to
reverse the use of delegated authority.* They are usually silent.
So, the President’s power to reverse his constitutional decisions
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creates a presumption that when Congress hands over that
power and does not say anything about how to undo it, the
same reversal power is inherent.®

I think the President is empowered to revert to the status quo
before his predecessor was in office, and then the issue is
whether Congress can stop him. That is the power of executive
reversal.
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