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Textualism and the Duck-Rabbit Illusion 

Cass R. Sunstein* 

Textualists insist that judges should follow the ordinary meaning 
of a legal text, and sometimes texts do have an ordinary meaning that 
judges can follow. But sometimes texts have no such thing, in the sense 
that they are reasonably susceptible to two or more interpretations. 
Some textualists fall victim to something like the duck-rabbit illusion. 
They genuinely see a duck; they insist that a duck is the only thing that 
reasonable people can see. Their perception is automatic, even though 
it might have been primed, or a product of preconceptions. But 
reasonable people might well see a rabbit. Various approaches are 
possible to determine whether we have a duck or a rabbit; most of them 
do not turn on the text at all. 

I. 
Have a look, if you would, at the following image: 

Figure 1. 
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Is it a duck, or is it a rabbit? Many people see it as a duck; many others see 
it as a rabbit. You might see it as one and then as the other, perhaps with some 
effort. Look closely. As if by magic, the rabbit’s ears become a duck’s beak, and 
vice versa. Look once more. Again, as if by magic, the rabbit’s mouth becomes 
the back of the duck’s head, and vice versa. 

You might try simultaneously to see the image as both a duck and a rabbit, 
but that is not possible. It is one or the other; it is not both. If you can easily see 
it as one and then the other, congratulations. You might be especially creative.1 

Wittgenstein used the duck-rabbit figure to make a point about perception. 
His short, dense discussion distinguishes between “seeing that” and “seeing as.”2 
In his words: 

I may, then, have seen the duck-rabbit simply as a picture-rabbit from 
the first. That is to say, if asked “What’s that?” or “What do you see 
here?” I should have replied: “A picture-rabbit.” If I had further been 
asked what that was, I should have explained by pointing to all sorts of 
pictures of rabbits, should perhaps have pointed to real rabbits, talked 
about their habits, or given an imitation of them. I should not have 
answered the question “What do you see here?” by saying: “Now I am 
seeing it as a picture-rabbit.” I should simply have described my 
perception: just as if I had said “I see a red circle over there.”— 
Nevertheless someone else could have said of me: “He is seeing the 
figure as a picture-rabbit.” 
If you see a table, you see that it is a table. If you see a duck in the duck-

rabbit image, you are seeing the image as a duck. Seeing it in that way is not 
mandated or foreordained by the image itself. You are doing the relevant work, 
even if you are doing it automatically or unconsciously. A central lesson of the 
image, emphasized in psychology as early as 1899, is that perception is not 
merely a result of the stimulus; it is also a product of mental activity.3 Hence an 
observer could rightly say: “He is seeing the figure as a picture-rabbit.” 

The duck-rabbit image has a long history. It appeared for the first time in 
the German humor magazine Fliegende Blatter in October of 1892, without any 
attribution (Figure 2A).4 It was captioned, ‘‘Welche thiere gleichen einander am 
meisten?’’ (“Which animals are most like each other?’’). Underneath, it offered 
an answer: “Kaninchen und Ente” (“Rabbit and Duck”). Shortly thereafter, a 
slightly more horizontal version was featured in the Harper’s Weekly journal 

 
 1. Richard Wiseman et al., Creativity and Ease of Ambiguous Figure Reversal, 102 BRITISH 
J. PSYCH. 615, 615 (2011). 
 2. LUDWIG WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS 165 (1953). For useful 
discussion, see generally William G. Lycan, Gombrich, Wittgenstein, and the Duck-Rabbit, 30 J. 
AESTHETICS & ART CRITICISM 229 (1971). 
 3. Joseph Jastrow, The Mind’s Eye, 54 POPULAR SCI. MONTHLY 299, 300 (1899). 
 4. Welche Thiere Gleichen Einander am Meisten?, FLIEGENDE BLATTER, Oct. 23, 1892, at 
147. 
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(Figure 2B).5 All of these versions involved intentional visual ambiguity: 
Someone designed an image that could be interpreted in more than one way. 
Seven years later, the psychologist Joseph Jastrow called the image “ingenious” 
and briefly explored its implications for perception and interpretation.6 

Although widely known as an “illusion” (as in my title), the duck-rabbit 
image is actually a bistable, reversible, or ambiguous figure.7 There are many 
such images; one is the horse-seal (Figure 2C).8 Over the years, the duck-rabbit 
image has gained in notoriety, and it is now well-known. It is even a book for 
preschoolers and kindergarteners, with over 100,000 copies sold. 9 More than a 
dozen variations have appeared in print,10 and the figure is featured in most 
introductory psychology textbooks.11 It is also a common staple in popular 
science.12 Some of the images are quite vivid and even startling (Figure 3).13 

Although the duck-rabbit figure has intrigued people for more than 100 
years, it remains to be fully understood,14 and people do not agree about how to 
explain why different people see it differently. It is clear that people’s perception 
of the figure as a duck or a rabbit is rapid and automatic. In the terms of modern 
behavioral science, the immediate perception involves the cognitive operations 
of “System 1.”15 If you see it as a duck, you might have to invoke the more 
reflective and effortful “System 2” to see it as a rabbit.16 Indeed, some people 
cannot see the figure as anything but a duck, while others cannot see it as 
anything but a rabbit. But why? 

 
 5. Which Animals Resemble One Another Most?, HARPER’S WEEKLY, Nov. 19, 1892, at 1114. 
 6. Jastrow, supra note 3, at 310-11. 
 7. John F. Kihlstrom, Joseph Jastrow and His Duck -- Or Is It a Rabbit?, U.C. BERKELEY: 
OPEN COMMUNITY FACILITY (Nov. 16, 2004), 
https://www.ocf.berkeley.edu/~jfkihlstrom/JastrowDuck.htm. 
 8. For various examples, see Alison Gopnick & Andrea Rosati, Duck or Rabbit? Reversing 
Ambiguous Figures and Understanding Ambiguous Representations, 4 DEV. SCI. 175 (2001); see also 
Mariana A. Preciado, Is There Truth in What We See? Motivation and Visual Perception, PSYCH. IN 
ACTION (Feb. 25, 2011), https://www.psychologyinaction.org/psychology-in-action-1/2011/02/25/is-
there-truth-in-what-we-see-motivation-and-visual-perception. 
 9. AMY KROUSE ROSENTHAL & TOM LICHTENHELD, DUCK! RABBIT! (2014). 
 10. Peter Brugger, One Hundred Years of an Ambiguous Figure: Happy Birthday, 
Duck/Rabbit!, 89 PERCEPTUAL & MOTOR SKILLS 973, 976 (1999). 
 11. I. C. McManus et al., Science in the Making: Right Hand, Left Hand. II: The Duck–Rabbit 
Figure, 15 LATERALITY 166, 166-67 (2010). 
 12. See, e.g., JONATHAN MILLER & BORIN VAN LOON, DARWIN FOR BEGINNERS 8 (1986). 
 13. Kieron Monks, Taxidermy with Derek Frampton, DON’T PANIC (May 8, 2009), 
http://dontpaniconline.com/magazine/arts/taxidermy-with-derek-frampton [https://perma.cc/3KMS-
8YVR]. 
 14. McManus, supra note 11, at 169. 
 15. DANIEL KAHNEMAN, THINKING, FAST AND SLOW 20-24 (2012). 
 16. For indirect evidence, see generally Gopnick, supra note 8. Especially intriguing is the 
suggestion that the capacity to experience reversal—first duck, then rabbit, or vice-versa—”may depend 
on a more abstract understanding of ambiguous representation.” Id. at 175. More specifically: “Not only 
do we need the specific information about the alternative interpretations, we also need the general 
conceptual understanding that multiple interpretations of ambiguous figures are possible.” Id. at 182. 
Judges, please take note. 
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Some early papers hypothesized that everything depended on whether 
people were right-handed or left-handed.17 Right-handed people, the theory 
went, scanned the figure from left to right, thus seeing a duck. By contrast, left-
handed people scanned the figure from right to left, thus seeing a rabbit. But 
studies failed to find any correlation between the initial response and whether 
people were right-handed or left-handed.18 

Figure 2. A) The original duck-rabbit figure from Fliegende Blatter; B) the 
slightly more horizontal replica from Harper’s Weekly; C) another example of a 
bistable figure: the horse-seal figure. 

 
 
 

 
 17. McManus, supra note 11, at 170-74. 
 18. Tom Vanderbilt, How Your Brain Decides Without You, NAUTILUS (Nov. 6, 2014), 
http://nautil.us/issue/19/illusions/how-your-brain-decides-without-you [https://perma.cc/6R72-
M3GX]. 
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Figure 3: A vivid duck-rabbit. 
Many people now endorse a different theory: preconditioning or priming.19 

On this view, whether people see the image as a duck or a rabbit depends on 
which they find more familiar. For example, Brugger found that people of all 
ages, and particularly those between the ages of two and ten, were significantly 
more likely to see the image as a rabbit on Easter Sunday.20 In contrast, 
participants polled on a randomly picked Sunday in October of the same year 
were more likely to see the duck, or another long-beaked bird, first. Indeed, the 
duck is generally spotted faster, prompting the speculation that most people 
encounter ducks or images of ducks more often than rabbits or images of rabbits 
in day-to-day life.21 

In a similar vein, Mathewson showed that semantic framing could bias the 
viewer’s perception.22 When presented with two duck-rabbit figures side by side 
(Figure 3), the overwhelming majority of respondents (97.8 percent) were unable 
to see both a duck and a rabbit at the same time. (Note that we are not speaking 
here of seeing both a duck and a rabbit in the same image, which is impossible. 
We are speaking of seeing a duck and a rabbit in two images placed side by side.) 
But when asked to “[i]magine the duck eating the rabbit,” 86.6 percent of the 
respondents indicated that they could see both animals next to each other. (Can 
you see them?) 

 

 
 19. Id. 
 20. Peter Brugger & Susanne Brugger, The Easter Bunny in October: Is It Disguised as a 
Duck?, 76 PERCEPTUAL & MOTOR SKILLS 577, 577-78 (1993). 
 21. McManus, supra note 11, at 182. 
 22. Kyle E. Mathewson, Duck Eats Rabbit: Exactly Which Type of Relational Phrase Can 
Disambiguate the Perception of Identical Side by Side Ambiguous Figures?, 47 PERCEPTION 466, 466 
(2018). 
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Figure 4. Mathewson’s two duck-rabbit figures. 
In support of this general hypothesis emphasizing preconceptions and 

priming, consider this image: 

Figure 5: My Wife and My Mother-in-Law 
Do you see an old woman with her nose to the left, or a young woman 

looking over her shoulder? Can you see one and then the other? If so, you might 
be quite startled. Younger people have been found more likely to see a young 
woman; older people are more likely to see an old woman.23 As the researchers 
put it, “[H]igh-level social group processes have a subconscious effect on the 
early stages of face processing.”24 That finding fits well with the idea that 
preconceptions help determine what people see. Indeed, some young people 
 
 23. Michael Nicholls et al., Perception of An Ambiguous Figure Is Affected by Own-Age Bias, 
8 SCI. REPORTS 1, 1 (2018). 
 24. Id. 
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cannot see an old woman in the picture, and some old people are unable to see a 
young woman.25 

II. 
Textualists insist on following the ordinary meaning of legal texts when 

there is an ordinary meaning to follow.26 Suppose, for example, that a statute 
forbids people from going over 65 miles per hour. Suppose that someone is 
stopped for going 75 miles per hour, but strenuously objects that he had an 
exceedingly important meeting and that he could not have made that meeting if 
he had obeyed the law. Or perhaps the driver was rushing to the hospital; perhaps 
he was evading a madman, who was chasing him with his own vehicle. The law 
might allow excuses or justifications in such cases. Even if it does not, courts 
might invoke some kind of canon, such as the absurdity canon, to allow an 
exemption. But most textualists would refuse to pay attention to these purported 
grounds for failing to follow the statute’s ordinary meaning.27 

Textualism may or may not be the right approach to interpretation. Those 
who emphasize legislative intentions or purposes, or who approve of the 
absurdity canon,28 have some trouble with it. Nonetheless, textualism is certainly 
an honorable approach to statutory interpretation in the sense that it can be 
justified by reference to reasons, and is not deceptive or dishonest in any way.29 

But some texts do not have a single, ordinary meaning, certainly as a matter 
of semantics or communicative content. Consider the word “magazine.” It might 
mean a kind of periodical; it might mean an ammunition storage device inside a 
gun. Context is usually sufficient to sort out ambiguities, ensuring that words 
have ordinary meanings in context, but sometimes context itself is not enough. 
Consider the use of the word “source” in the nonattainment provisions of the 
Clean Air Act, which sets federal standards for stationary and mobile sources of 
air pollution.30 Does the term “source” refer to particular smokestacks, or does it 
refer to whole plants? In cases of this kind, the textual ambiguity might be 
intentional: It might be the linguistic equivalent of an intentionally ambiguous 
image. Or it might be inadvertent: Those who wrote it, or enacted it, might not 

 
 25. Note also the finding in one study that “younger viewers were more likely to see the figure 
as a duck,” which “might reflect the popularity of the cartoon figure Donald Duck, which was at its 
zenith in the 1940s and early 1950s—an effect similar to the increased popularity of the rabbit 
interpretation that occurs before Easter.” McManus, supra note 11, at 183. 
 26. See Cass R. Sunstein, Must Textualism Be Defended Empirically?, 66 U. CHI. L. REV. 636, 
643-44 (1999). 
 27. See, e.g., Riggs v. Palmer, 115 N.Y. 506 (1889); Holy Trinity Church v. United States, 143 
U.S. 457 (1892). Textualists would be skeptical of that approach. 
 28. See John F. Manning, The Absurdity Doctrine, 116 HARV. L. REV. 2387, 2388 (2003). 
 29. See Adrian Vermeule, Legislative History and the Limits of Judicial Competence: The 
Untold Story of Holy Trinity Church, 50 STAN. L. REV. 1833, 1883-34 (1998). 
 30. Chevron v. NRDC, 467 U.S. 837 (1984). 
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have seen the ambiguity.31 As the Court famously put it, with respect to the word 
“source”32: 

Perhaps [Congress] consciously desired the Administrator to strike the 
balance at this level, thinking that those with great expertise and charged 
with responsibility for administering the provision would be in a better 
position to do so; perhaps it simply did not consider the question at this 
level; and perhaps Congress was unable to forge a coalition on either 
side of the question, and those on each side decided to take their chances 
with the scheme devised by the agency. 
What makes these words so helpful for present purposes is that they isolate 

different reasons for ambiguity. Congress may have left ambiguity on purpose 
(as in the duck-rabbit image), or might have hoped some other institution would 
solve the problem, or might not have focused on—or even understood—the 
possibility that a statutory term could mean more than one thing. 

Often textualists insist that legal texts have an ordinary meaning when they 
actually do. A law might contain specified a speed limit, and a driver might 
violate it; someone might run for president at the age of 21, when the 
Constitution requires that presidents be at least 35; someone might seek disability 
benefits in the face of a statute whose text plainly forbids them to receive such 
benefits. In such cases, judges really are “seeing that.” But in other cases, 
textualists proceed as if legal texts have an ordinary meaning even when they do 
not. Judges see a rabbit, or a duck, when other reasonable readers see a duck, or 
a rabbit. Such judges are “seeing as.” Nonetheless, they insist that they are 
“seeing that.” They do not think, do not know, and might not even believe, that 
“someone else could have said of [them]: ‘He is seeing the figure as a picture-
rabbit.’” 

It is true that in sone cases, textualists fully recognize that texts have more 
than one plausible reading. They insist that they are simply searching for the best 
one, with the goal of ensuring against the injection of their own will into the 
interpretive process. If so, a great deal is buried into the idea of “simply searching 
for the best one”; I will have something to say about that shortly. The basic point 
is that texts, as such, sometimes fail to resolve hard questions even though some 
textualists sincerely insist that they do— and that something like the duck-rabbit 
image helps to illuminate their mistake. In constitutional law and statutory 
interpretation, there are countless examples. Consider just a few, beginning with 
the most straightforward. 

The text of the First Amendment states in relevant part, “Congress shall 
make no law . . . abridging the freedom of speech.”33 Suppose that Congress 
enacts a law, based on the common law of defamation, that allows people to 

 
 31. My emphasis here is on semantic ambiguity, not on vagueness. On the latter, see TIMOTHY 
ENDICOTT, VAGUENESS IN LAW (2001). 
 32. Chevron, 467 U.S. at 865. 
 33. U.S. Const. amend. I. 
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recover damages for certain kinds of libelous falsehoods. Is that a violation of 
the First Amendment? You might insist that the answer is as plain as day. Such 
an enactment is a law “abridging the freedom of speech.” But is it? We need to 
know the meaning of the word “abridging,” and also of the phrase “the freedom 
of speech.”34 We might have a rabbit, not a duck. 

It is generally understood that taken in the abstract and without reference 
to history or something else, the Free Speech Clause presents a kind of duck-
rabbit image. Consider another issue not always understood to present the same 
kind of ambiguity: whether affirmative action programs, containing explicitly 
racial preferences, violate the Equal Protection Clause. You might insist that 
treating people differently because of the color of their skin cannot possibly be 
“equal.”35 You might wonder: Why is that question even difficult? But to reach 
a conclusion about whether Equal Protection Clause forbids affirmative action 
programs, a language lesson is not enough. An English speaker who is 
committed to following the text of the Equal Protection Clause might think that 
an affirmative action program is (1) permitted by the clause, (2) forbidden by the 
clause, or (3) required by the clause. None of those thoughts is foreclosed by the 
ordinary meaning of the text, which is to say that the text simply does not have 
a single such meaning. (I will get to originalism in due course; it might well be 
seen as a way of overcoming the duck-rabbit dilemma.) 

Consider Article II of the Constitution, which vests “the executive power” 
in “a president of the United States.”36 Does Article II forbid Congress from 
creating independent agencies, immunized from plenary presidential removal 
authority?37 It might seem plain that because Article II creates a unitary 
executive, independent agencies are necessarily unconstitutional.38 But that is 
not so plain. An English speaker could say: “I agree that the executive power is 
vested in a president of the United States. But I do not agree that Congress lacks 
the authority to immunize Cabinet officials from plenary presidential removal 
authority.” Alexander Hamilton spoke English, and that is exactly what he 
thought.39 

 
 34. See Jud Campbell, Natural Rights and the First Amendment, 127 YALE L.J. 246, 249-50, 
310-11 (2017). 
 35. Grutter v. Bollinger, 539 U.S. 306, 368 (2003) (Thomas, J., concurring in part and dissenting 
in part). 
 36. U.S. Const. art. II, § 1, cl. 2. 
 37. On the general issue, see Saikrishna Prakash, New Light on the Decision of 1789, 91 
CORNELL L. REV. 1021 (2006); STEVEN CALABRESI & CHRISTOPHER YOO, THE UNITARY EXECUTIVE 
(2008). 
 38. This is the thrust of the analysis in Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. 
Ct. 2183 (2020), as summarized by this suggestion: “The President’s power to remove—and thus 
supervise— those who wield executive power on his behalf follows from the text of Article II. . . .” Id. 
at 2191. 
 39. See THE FEDERALIST NO. 77 (Alexander Hamilton). 
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Or consider Article I, Section 1, which says, “All legislative Powers herein 
granted shall be vested in a Congress of the United States.”40 Does that provision 
forbid Congress from granting open-ended discretionary authority to the 
executive branch, and thus require some version of the nondelegation doctrine 
in its modern form?41 A reasonable reader might think so, on the ground that 
such authority is “legislative” and thus must be exercised by Congress alone.42 
But as a linguistic matter, the vesting of legislative powers in Congress can mean 
several different things. It might authorize the grant of open-ended discretionary 
authority to the executive branch so long as it is Congress that is doing the 
granting.43 (It’s a rabbit, not a duck.) 

One of the most famous problems in statutory interpretation in American 
law can be seen in similar terms. Church of the Holy Trinity v. United States44 
involved the proper understanding of a statute that prohibited an employer to 
“prepay the transportation, or in any way assist or encourage the importation or 
migration, of any alien or aliens, any foreigner or foreigners, into the United 
States . . . to perform labor or service of any kind in the United States.” The 
particular question was whether the statute prohibited a New York church from 
prepaying the transportation of an English rector who was to serve as the 
church’s pastor. On a widespread understanding, the text clearly applied to the 
church (“labor or service of any kind”), and the only question was whether the 
legislature’s intention, or some sort of background principle involving religious 
liberty, could trump the ordinary meaning of the statutory language.45 But 
perhaps that is not the right way to understand the case. “Labor or service of any 
kind,” to be sure—but what counts as “labor,” and what counts as “service”? 
Perhaps an English speaker in the late nineteenth century might have understood 
those words to apply only to manual labor, in which case the statutory language 
was not plain at all. And in fact, contemporaneous sources make it plausible to 
think that the statutory text at issue in Holy Trinity created a kind of duck-rabbit 
figure.46 

Turn in this light to section 706 of the Administrative Procedure Act, which 
states that “court[s] shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action.”47 What does that provision mean? 

 
 40. U.S. Const. art. I, § 1. 
 41. Schechter Poultry v. United States, 295 U.S. 495 (1935). 
 42. See Christopher DeMuth, Can the Administrative State Be Tamed?, 8 J. LEGAL ANALYSIS 
121 (2016). 
 43. See Eric Posner & Adrian Vermeule, Interring the Nondelegation Doctrine, 69 U. CHI. L. 
REV. 1721 (2002). 
 44. 143 U.S. 457 (1892). 
 45. Adrian Vermeule, Legislative History and the Limits of Judicial Competence: The Untold 
Story of Holy Trinity Church, 50 STAN. L. REV. 1833, 1883-34 (1998). 
 46. See William Eskridge, Textualism, the Unknown Ideal?, 96 MICH. L. REV. 1509 (1998). 
 47. 5 U.S.C. § 706 (2018). 
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Is it inconsistent with Chevron v. NRDC,48 which held that courts should defer 
to reasonable agency interpretations of ambiguous statutory provisions? Many 
people, including some members of the Supreme Court, think that the answer is 
plain. After all, courts are instructed to decide “all relevant questions of law.” If 
judges are required to respect statutory enactments, Chevron might seem to be 
in serious trouble, at least if no other provision of law supersedes the APA.49 As 
Justice Gorsuch put it in a closely related context involving the question whether 
courts should defer to an agency’s interpretations of its own regulation50: 

The APA thus requires a reviewing court to resolve for itself any dispute 
over the proper interpretation of an agency regulation. A court that, in 
deference to an agency, adopts something other than the best reading of 
a regulation isn’t “decid[ing]” the relevant “questio[n] of law” or 
“determin[ing] the meaning” of the regulation. Instead, it’s allowing the 
agency to dictate the answer to that question. In doing so, the court is 
abdicating the duty Congress assigned to it in the APA. 
It’s a duck! What could be more obvious? 
But the text can be read very differently. Adhering to section 706, courts 

might decide that the right answer to the relevant question of law depends on the 
agency’s interpretation.51 In deciding that question, courts might ask what the 
agency thinks. Rejecting Justice Gorsuch’s view, the Court put it this way52: 
“That provision does not specify the standard of review a court should use in 
‘determin[ing] the meaning’ of an ambiguous rule. One possibility . . . is to 
review the issue de novo. But another is to review the agency’s reading for 
reasonableness.” It might be that the best way for a court to “determine the 
meaning” of law is “by deferring to an agency’s reasonable reading.” 

Maybe it is not a duck after all. It might be a rabbit. By itself, the text does 
not resolve the Chevron question; it does not say that Justice Gorsuch was right 
or wrong. To answer that question, we need to do something other than stare at 
the APA and pound the table. 

In the context of environmental law, the best example is Massachusetts v. 
EPA,53 which posed the question whether the EPA was obligated to treat 
greenhouse gases as “air pollutants” under the Clean Air Act. The relevant 
provision defines that term to include “any air pollution agent or combination of 
such agents, including any physical, chemical, biological, radioactive . . . 
substance or matter which is emitted into or otherwise enters the ambient 
air.”54 The Court did not find the question to be at all difficult: “On its face, the 

 
 48. 467 U.S. 837 (1984). 
 49. Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1152 (10th Cir. 2016) (Gorsuch, J., 
concurring). 
 50. Kisor v. Wilkie, 139 S. Ct. 2400, 2432 (2019) (Gorsuch, J., concurring). 
 51. Id. at 2419. 
 52. Id. 
 53. 549 U.S. 497 (2007). 
 54. 42 U.S.C. § 602 (g). 
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definition embraces all airborne compounds of whatever stripe, and underscores 
that intent through the repeated use of the word ‘any.’ Carbon dioxide, methane, 
nitrous oxide, and hydrofluorocarbons are without a doubt “‘physical [and] 
chemical . . . substance[s] which [are] emitted into . . . the ambient air.’ The 
statute is unambiguous.”55 In short, the Court saw a duck. 

But is the statute really unambiguous? In a sense, the case could be seen as 
a rerun of Holy Trinity, in which a seemingly plain statutory term is not plain at 
all. “Any air pollution agent,” to be sure—but what is an air pollution agent? In 
dissent, Justice Scalia offered a series of arguments against the claim that the 
term is unambiguous.56 As he put it, “EPA’s conception of ‘air pollution’—
focusing on impurities in the ambient air ‘at ground level or near the surface of 
the earth’—is perfectly consistent with the natural meaning of that term.”57 My 
goal is not to say that Massachusetts v. EPA was wrong. It is only to say that the 
governing text, taken by itself, could be seen as a rabbit. 

Now turn to the question in Bostock v. Clayton County.58 Title VII of the 
Civil Rights Act of 1964 makes it “an unlawful employment practice” for an 
employer “to fail or refuse to hire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such individual’s . . . sex.”59 
A female employee is fired because she married a woman. She claims that if she 
were a man and married a woman, she would not have been fired, and hence she 
has been discriminated against “because of” her sex. On one view, accepted by 
the Supreme Court, her claim is clearly correct. The text forbids discrimination 
“because of such individual’s . . . sex,” and if a female employee is fired because 
she is married to a woman, the textual prohibition is clearly triggered. As the 
Court put it:60 

Today, we must decide whether an employer can fire someone simply 
for being homosexual or transgender. The answer is clear. An employer 
who fires an individual for being homosexual or transgender fires that 
person for traits or actions it would not have questioned in members of 
a different sex. Sex plays a necessary and undisguisable role in the 
decision, exactly what Title VII forbids. 
As the Court saw it, the statutory text was plain.61 An employment who 

discriminates on the basis of sexual orientation necessarily and simultaneously 

 
 55. 549 U.S. at 529. 
 56. Id. at 549-60. 
 57. Id. at 560. 
 58. 140 S. Ct. 1731 (2020). 
 59. 42 U.S.C. § 2000e-2 (2018). 
 60. Bostock v. Clayton County, 140 S. Ct. 1731, 1737 (2020). 
 61. A similar view is defended in Tara Leigh Grove, Which Textualism?, 134 HARV. L. REV. 
(forthcoming 2020) (https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3674050). Grove urges that 
the majority embraced “formalistic textualism” and that the dissents favored “flexible textualism.” Id. 
at 2. In my view, the question in the case could not be resolved by reference to “formalistic textualism.” 
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discriminates on the basis of sex. But imagine if an English speaker, now or in 
1964, says the following: “I am opposed to discrimination because of sex. I am 
also opposed to discrimination because of sexual orientation.” Does the speaker 
not understand the English language? Is she being redundant? (The answer to 
both questions is “no.”) Or suppose that an English speaker, now or in 1964, says 
the following: “I am opposed to discrimination because of sex. But I am not 
opposed to discrimination because of sexual orientation.” Is the speaker 
contradicting himself? Is he making some sort of logical error? Does he not 
understand the language? (The answer to all three questions is “no.”) 

To be sure, a prohibition on discrimination “because of sex” could be meant 
and understood as a prohibition on discrimination because of sexual orientation, 
at least in cases in which people in same-sex relationships are treated worse than 
they would be if they were men rather than women, or women rather than men. 
A statute that bans discrimination “because of sex” might be universally taken 
to forbid discrimination against such people. But if it is, it is not because that is 
how the English language works. It is because that was the universal 
understanding of the particular text, taken in context. 

Or perhaps we think that to interpret legal texts, we should attempt to place 
them in the best constructive light. That is, we are obliged to respect those texts 
by being faithful to them (duck or perhaps rabbit, but not elephant or tiger), but 
also make the best possible sense out of them (perhaps rabbits are better than 
ducks). This is Dworkin’s notion of law as integrity, which urges that it is 
impossible to avoid making some kind of moral conclusion when interpreting an 
ambiguous text.62 In a sense, Dworkin is saying that judges need to bite the duck-
rabbit bullet. If he is right, judges might conclude that a prohibition on 
discrimination “because of sex” is best read to forbid discrimination on the basis 
of sexual orientation, where “best read” means that this reading makes Title VII 
the best it can be. Or judges might reach the opposite conclusion, again on moral 
grounds. If this is how we approach an ambiguous text, we are not (simply) 
textualists. Whether it is a duck or a rabbit depends on how we would most like 
to see it. 

III. 
Recall in this light that priming or preconditioning might determine 

whether people see a duck or instead a rabbit. For some textualists, I suggest, 
something similar is at work, in the form of their own legal, political, or moral 
commitments. That is why they see a duck and are puzzled (and perhaps aghast) 
that anyone can see a rabbit. If you want to believe that affirmative action 
programs are unconstitutional, you might find it obvious that the Equal 
Protection Clause forbids them. If you think that the idea of a unitary executive 
is appealing, perhaps because it promotes accountability and liberty, you might 

 
 62. See RONALD DWORKIN, LAW’S EMPIRE (1988). 
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find Article II, Section 1 to be unambiguous. If you favor independent judicial 
review of questions of law, you might find it clear that section 706 of the APA 
requires it. Some textualists see a duck rather than a rabbit because a duck is 
what they want to see. And because they want to see a duck, it does not take a 
great deal of work in order for them to see it. It happens quickly and 
automatically. They think that they are “seeing that,” even though they are 
actually “seeing as.” 

Sometimes, of course, judges are aware that they are “seeing as” and that 
others see things differently, and that some separate argument must be made on 
behalf of what they are seeing. They might advert to purpose.63 They might 
invoke some canon of construction.64 They might do something else; recall the 
idea of law as integrity.65 I will turn to these possibilities shortly. 

IV. 
Some people believe in following the “original public meaning” of legal 

texts.66 Originalists would understand the First Amendment by asking about how 
its text was publicly understood at the time of ratification. We might approach 
section 706 by asking the same question. If we do that, we might know whether 
we have a duck. A word that might mean two or three things in the abstract might 
mean only one thing if it is taken in accordance with its original public meaning. 

How often will that happen? To know, we need to settle on a specific 
understanding of “original public meaning.” That is not the simplest matter on 
which to settle. Do we ask about the original semantic meaning of the text?67 Do 
we ask about contemporaneous understandings of how the text would settle 
concrete cases? If the ratifiers had expectations about the reach of a clause, are 
those expectations decisive? Are they relevant if not decisive? Do we ask about 
the understandings, at the time, about whether the text set out a general principle 
whose meaning was not fixed?68 

On one approach, for example, we should ask: Did those who ratified the 
First Amendment understand their text to forbid libel actions? If there is an 
authoritative answer to this question, we would resolve the problem of 
interpretation not on the basis of anyone’s moral convictions, but on the basis of 
history; we might learn that we have a duck. Of course, it is possible that the 
First Amendment’s ratifiers understood their text to set out a general principle 

 
 63. See United States v. Feola, 420 U.S. 671, 684 (1997). 
 64. See Yates v. United States, 354 U.S. 298 (1957), in which both the majority opinion and the 
dissent invoke several canons. 
 65. DWORKIN, supra note 62. 
 66. See, e.g., ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE 
LAW (1985); Cass R. Sunstein, Originalism, 93 NOTRE DAME L. REV. 1671, 1674 n.13, 1676 (2018). 
 67. See Lawrence Solum, Semantic Originalism (Ill. Pub. Law, Research Paper No. 07-24, 
2008), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1120244. 
 68. See H. Jefferson Powell, The Original Understanding of Original Intent, 98 HARV. L. REV. 
885 (1985). 
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whose meaning with respect to particular issues would not be frozen in time. The 
only point is that if the original public meaning is authoritative, it is authoritative 
with respect to everything, including the question whether a text sets out a 
general principle or not. Interpretation becomes a historical inquiry. 

In some cases, some forms of originalism will certainly settle otherwise 
difficult interpretive disputes. At the same time, the original public meaning 
might leave gaps or ambiguities; judges might be in “the construction zone,”69 
in which they might be permitted to see a duck or a rabbit, and (it is profoundly 
to be hoped) justify their choice in an appropriate way (bracketing exactly what 
they means). In addition, the original understanding might indeed be a general 
principle, one that can be specified in multiple ways. 

V. 
It is tempting to think that in the kinds of cases that are of concern here, 

textualism is a kind of lie. It might be. But it might also be an honest mistake, a 
matter of sincerely thinking that you are “seeing that” when you are actually 
“seeing as.” Still, it is a serious problem if a judge does not know that she is 
seeing as. If she is, in fact, seeing as, she should explain why that is the right way 
to see, and if she thinks that she is seeing that, she might see no need to offer an 
explanation. Return to section 706 of the APA. The key phrase—”court[s] shall 
decide all relevant questions of law”—might well seem unambiguous. It might 
take a great deal of immersion in the context to see that it can be understood in 
more than one way.70 With that immersion, readers will reach that conclusion at 
a minimum. (Recall that if they are committed to the original public meaning, 
they might settle on a particular view, not as a matter of the English language, 
but as an effort to capture how the phase was understood at the time.) 

Once judges learn that they are “seeing as,” they have many paths forward. 
Originalism is a possibility, and as noted, it might turn out to be decisive, if it is 
specified in a certain way. In criminal law, judges might use the rule of lenity 
and select the approach that benefits the defendant.71 If a constitutional issue is 
raised, they might use the avoidance canon and so avoid the issue.72 If Native 
American tribes are involved, judges might select the interpretation that benefits 
them.73 In some cases, they might use some version of the “major questions” 
doctrine and forbid agencies from extending their authority to new areas unless 

 
 69. See Lawrence Solum & Cass R. Sunstein, Chevron as Construction, 105 CORNELL L. REV. 
1465, 1472 (2020). 
 70. See Cass R. Sunstein, Chevron as Law, 107 GEO. L.J. 1613, 1615 (2019). 
 71. See David S. Romantz, Reconstructing the Rule of Lenity, 40 CARDOZO L. REV. 523 (2018). 
 72. See Kent v. Dulles, 357 U.S. 116 (1958); Philip P. Frickey, Getting from Joe to Gene 
(McCarthy): The Avoidance Canon, Legal Process Theory, and Narrowing Statutory Interpretation in 
the Early Warren Court, 93 CALIF. L. REV. 397, 430 (2005) (“Kent v. Dulles . . . fit the established 
pattern of deploying the avoidance canon to protect alleged subversives.”). 
 73. See Michigan v. Bay Mills Indian Community, 572 U.S. 782, 788-90 (2014). 
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Congress has clearly given them that authority.74 They might introduce 
background principles of various sorts, perhaps connected with the rule of law, 
to insist on a particular view of an ambiguous statute.75 They might try to make 
the statute the best it can be by their own lights, not because they are arrogant, 
but because they believe that they have no alternative.76 

The general point is that too often, readers of legal texts, including judges, 
act as if a term or phrase necessarily has a unitary meaning when it might have 
two, three, or more. A reader might “simply have described my perception: just 
as if I had said ‘I see a red circle over there.’— Nevertheless someone else could 
have said . . . : ‘He is seeing the figure as a picture-rabbit.’” To know what they 
are seeing, readers might be able to rely on history or context. They might need 
a canon of some kind. They might even need a moral principle. They are often 
using one or more of these, even if they insist, quite sincerely, that anyone can 
see it is a rabbit. 

 
 74. See Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 324 (2014) (“We expect Congress to 
speak clearly if it wishes to assign to an agency decisions of vast ‘economic and political significance.’”); 
Int’l Refugee Assistance Project v. Trump, 883 F.3d 233, 291 (4th Cir.) (Gregory, C.J., concurring) 
(“Courts require a clear statement of congressional intent before finding that Congress has ceded 
decisions of great economic and political significance. . . .”), vacated, 138 S. Ct. 2710 (2018). 
 75. See CASS R. SUNSTEIN & ADRIAN VERMEULE, LAW AND LEVIATHAN (2020). 
 76. See DWORKIN, supra note 62. 


