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Immigration and employment law embody disparate theories of the 
undocumented worker. Immigration law often treats them as someone who 
wrongfully obtained access to the labor market and ought not to be rewarded 
for it after the fact. By contrast, much of employment law treats the 
undocumented worker as a contributor to the labor market who, by virtue of 
expending their labor, has rights and deserves protection. Labor disputes 
involving undocumented workers thus often involve legal, conceptual, and 
normative tensions for courts.  

At the federal level,  ignored 
those tensions in favor of federal immigration policy. In , the Court 
held undocumented workers who were laid off in violation of the National 
Labor Relations Act were not entitled to backpay for work they did not 
perform after the illegal layoff. The Court’s rationale was that it would be 
illogical to “award backpay to an illegal alien . . . for a job obtained . . . by 
a criminal fraud.” But a very different picture emerges when looking at state 
law. When it comes to backpay under state workers’ compensation schemes 
for work not performed, state courts near-unanimously reject ’s
rationale and award backpay.  

As this Article shows, this difference in legal treatment stems from the 
fact that state law and federal law rest on vastly different conceptual and 
normative assumptions about the undocumented worker. At the federal level, 
the undocumented worker is a fraudulent entrant whose illegal entry is 
treated as blameworthy and taints their continued presence in the labor 
market. At the state level, the undocumented worker is a productive 
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contributor to society who is treated with similar—though not the same—
dignity as authorized workers and deserving of similar protections. State 
courts across the board have embraced a dignitarian view and have rejected 
the federal conception of undocumented workers as criminal intruders. 
Indeed, as this Article shows, state courts do not merely protect 
undocumented workers because reducing their vulnerabilities serves the 
interest of U.S. workers. Rather, state courts have developed conceptual and 
normative commitments to the dignity of undocumented workers for their own 
sake. 
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