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NOTES 

Terry v. Sapphire Gentlemen’s Club

“The judiciary is endowed with the power of constitutional interpretation, not the 
Legislature. Simply put, it is not clear the Legislature has the constitutional power 
to impose any particular interpretation of the term employee in the [Nevada 
Constitution] upon this court by legislation.”

Defining “employee” is a hallmark of employment law. Which workers 
receive minimum wage, workers’ compensation, and other similar 
guarantees depends on whether those workers are “employees.” Some state 
legislatures have begun to replace old definitions of “employee” with newer, 
narrower definitions, excluding large swaths of the workforce from the 
guarantees of state employment laws. A sizeable percentage of the American 
workforce belongs to the nascent and untraditional “gig economy,” making 
this redefinition particularly threatening to the economic health of American 
workers. 



BERKELEY JOURNAL OF EMPLOYMENT & LABOR LAW

Three recent cases from the Nevada Supreme Court present a way that 
workers’ rights may be insulated from these recent legislative efforts. The 
cases—collectively known as the  Trilogy—adopt worker-friendly 
federal tests to define “employee” in the context of state constitutional 
workers’ rights. More importantly, the cases expound separation of powers 
principles that insulate these imported tests—and consequently the rights 
they define—from legislative restriction. 

Implementation considerations and federalism concerns affect the 
availability of the Trilogy’s offered insulation. Not all state constitutions are 
amenable to the Trilogy’s reasoning, and threats of judicial complacency and 
entrenchment of detrimental law may caution against employing the Trilogy. 
Furthermore, threats of United States Supreme Court review of Trilogy-style 
state court decisions and threats of Congressional influence over state 
judicial decision-making may caution against the Trilogy’s full adoption. 
Nevertheless, the logic of the Trilogy can, in the right circumstances, protect 
workers from legislative efforts to narrow the definition of “employee” for 
the purposes of state employment laws. 
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Doe Dancer I v. La Fuente, Inc.
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