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Wartime Federal Legislation
Lowell Turrentine*

and Sam D. Thurman, Jr.**

T HIs is a brief survey of such of the more important pieces of

federal legislation passed during the war as will presumably in-
terest lawyers returning from the service. The topics covered are as
follows: Taxation, War Production, Price Control-Rent Control-
Rationing, International Organizations and Agreements, Labor,
Problems of Reconversion, and Miscellaneous.

I

TAXATION

Should a modern Rip Van Winkle return to this country, having
left it at the outbreak of war in 1939, he could hardly avoid surprise
at present day joy over the "1946 Tax Reduction Law", officially
known as the Revenue Act of 1945.' A tax reduction measure which
demands one-fourth of the income of one with a net of $10,000, one-
third of a $20,000 salary, one-half of a $50,000 income, two-thirds
of $100,000, and three-fourths of one's income if it reaches the
$200,000 bracket,' is patently misnamed if one is not familiar with
federal wartime taxation. Returning servicemen, though vaguely
aware of civilian "trials and tribulations" during recent years, will
find reconciliation to 1946 taxes even at their reduced rates difficult.
Returning lawyers will not be slow in concluding that these rates
alone have made taxation an extremely important part of their law
practice.

*Professor df Law and Acting Dean, School of Law, Stanford University.
**Associate Professor of Law, Stanford University.

I Approved by the President, Nov. 8, 1945, PuB. L. No. 214, 79th Cong. Ist Sess.
(Nov. 8, 1945).

21.R.C. §§ 11, 12(b), amended by Revenue Act of 1945 §§ 101(a), (b).
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Nor will this be the entire picture from a legal standpoint. Of
even greater importance to the lawyer veteran will be the discovery
that Congress has not confined itself to "tinkering" with the rates
during his absence. Far-reaching changes in the substantive law of
federal taxation have been achieved by a steady succession of reve-
nue acts.3 Whereas Congress was content in earlier years to enact
such statutes biannually, it is more common today to find tax meas-
ures reaching the President's desk at a semiannual rate. One of these,
the Revenue Act of 1942,' is responsible for more fundamental
changes in federal taxation, many of them improvements long over-
due, than the acts for many other years combined.

EXCLUSIONS FROM GROSS INCOME

In that year the long-standing feud over the lessor's taxability
for improvements made by a lessee5 was settled to the satisfaction of
most landlords by excluding from gross income the value of such im-
provements.6 The tax, however, will merely be postponed until a later
disposition of the property inasmuch as the lessor's basis will not be
increased by this addition to his property.'

Prior to the 1942 Act there had been considerable confusion where
bad debts and taxes were deducted in loss years but were later re-
covered.8 Again Congress provided for an exclusion from gross in-
come of such recoveries to the extent that the prior deduction had
not reduced income tax.

3 The chief of these are: Revenue Act of 1940, June 25, 1940, 54 STAT. 516; Second
Revenue Act of 1940, Oct. 8, 1940, ibid. 974; Revenue Act of 1941, Sept. 20, 1941, 55 STAT.
687; Revenue Act of 1942, Oct. 21, 1942, 56 STAT. 798; Current Tax Payment Act of 1943,
June 9, 1943, 57 STAT. 126; Revenue Act of 1943, Feb. 25, 1944, 58 STAT. 21; Individual
Income Tax Act of 1944, May 29, 1944, ibid. 231; Tax Adjustment Act of 1945, July 31,
1945, PuB. L. No. 172, 79th Cong. 1st Sess. (July 31, 1945); Revenue Act of 1945,
Nov. 8, 1945, supra note 1. All amend the Internal Revenue Code, Feb, 10, 1939, 53 STAT. 1,
Tit. 26 U.S.C.

456 STAT. (1942) 798. See Rottschaefer, The Revenue Act of 1.42 (1943) 27 MINN.
L. REv. 217.

5 Justice Roberts reviews the conflicting cases in Helvering v. Bruun (1940) 309
U.S. 461, disagreeing with the views of Judge Learned Hand in Hewitt Realty Co. v.
Comm. (C.C.A. 2d, 1935) 76 F. (2d) 880.

6 1.R. C. § 22(b) (11), added by Revenue Act of 1942 § 115(a). Congress agreed
with Judge Hand.

7I. R. C. § 113(c), added by Revenue Act of 1942 § 115(b).
8 See I MERTENS, LAW OF FEDERAL INcOME TAXATION (1942) §§ 5.15, 5.16, and the

now famous case of Dobson v. Comm. (1943) 320 U.S. 489, discussing the tax benefit
theory.

9 I. R. C. § 22(b) (12), added by Revenue Act of 1942 § 116(a), establishes a formula
for the "benefit theory". Plumb, The Tax Benefit Rule Today (1943) 57 HaRv. L. REV.
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The proper tax treatment of cancelled indebtedness has. bothered
the courts and Congress for some time." The 1942 Act excluded from
gross income any benefit derived from the discharge of corporate
bonds and debts at less than face value, and the earlier requirement
of admitting that the corporation was in an unsound financial con-
dition was removed." It was further provided that railroad corpora-
tions would not be taxable on income attributable to the discharge of
indebtedness for less than face under section 77 of the National
Bankruptcy Act.'

Of importance to the returning lawyer himself in many cases is
the exemption from taxation of disability pay for "personal injuries
or sickness resulting from active service in the armed forces of any
country."' 3

TRUST PROVISIONS

In 1942 Congress made it clear that distributions from an an-
nuity trust are taxable to the beneficiary to the extent that they are
actually made from income. 4 Previous decisions of the Supreme
Court had allowed such a beneficiary to escape tax if the trust pro-
vided that the recurrent payments were to be a charge against the
corpus where the income was insufficient, and this despite the fact
that it might be entirely unlikely that the corpus would ever have
to be invaded. 5 Section 162 of the Code was further amended to
eliminate still other favorite tax avoidance devices whereby trust
income was deemed accumulated and thus not taxable to the bene-

129; Plumb, The Tax Benefit Rule Tomorrow (1944) ibid. 675. Where unconstitutional
federal taxes are recovered (e.g., A. A. A. taxes) these amounts may be excluded from
gross income if the taxpayer consents to the adjustment of his tax liability for the year
in which the unconstitutional tax was deducted. I. R. C. § 128, added by Revenue Act
of 1942 § 157.

10 Cf. U.S. v. Kirby Lumber Co. (1931) 284 U. S. 1, and Bowers v. Kerbaugh-

Empire Co. (1926) 271 U. S. 170. See Lynch, Some Tax Effects of Cancellation of In-
debtedness (1944) 13 FORDHAm L. Rxv. 145.

111. R. C. § 22(b) (9), amended by Revenue Act of 1942 § 114(a).
121. R. C. § 22(b) (10), added by Revenue Act of 1942 § 114(b). The Revenue Act

of 1945 has extended these provisions until January 1, 1947, and the Senate Finance
Committee indicated that the whole problem of the tax treatment of income from can-
cellation of indebtedness will be studied this year. Revenue Act of 1945 §152.

131. R. C. § 22(b) (5), amended by Revenue Act of 1942 § 113.
1I. R. C. § 22(b)(3), amended by Revenue Act of 1942 § 111(a); ibid. § 162(b),

amended by Revenue Act of 1942 § 111(b).
15 Burnet v. Whitehouse (1931) 283 U.S. 148; Helvering v. Butterworth (1933)

290 U. S. 365.
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ficiary.'8 Generally speaking, such income must now be accumulated
for periods longer than twelve months to escape tax upon the bene-
ficiary, and any distributions during the first sixty-five days of the
year are deemed to have been made as of the close of the preceding
taxable year.'1

Section 165 of the Code, dealing with employees' trusts, has un-
dergone important revision during the war. If an employer's stock
bonus, pension, or profit-sharing plan for his employees qualifies
under that section,' 8 the trust will be exempt from taxation, 9 contri-
butions to it by the employer will be deductible, 2 and the employee-
beneficiaries will be taxed only when distributions are actually made
to them.2' A legal field of increasing importance is seen here, espe-
cially for attorneys representing large employers.

The Supreme Court decision in Helvering v. Stuartf necessitated
a clarification of section 167 of the Code dealing with income of a
trust available for the benefit of the grantor. The Revenue Act of
1943, perhaps most famous for its enactment over an unprecedented
presidential veto,21 gave statutory approval to what had earlier been
widely regarded as the proper rule.24 Income of such a trust is not
taxable to the grantor merely because it may be used for the support
of one whom the grantor is legally obligated to support. Only the
amounts actually so used will increase the grantor's tax liability. "

MISCELLANEOUS CHANGES

Considerable hardship under prior law was found in section 42 (a)
of the Internal Revenue Code, which required the accrual of all in-
come of a decedent in the taxable period preceding his death, even
though the decedent was on a cash basis.2' Now such income will gen-

16 Under prior law, Comm. v. Dean (C.C.A. 10th, 1939) 102 F. (2d) 699 (distribu-
tions made January 3, rather than December 31, were deemed accumulated).

17I. R. C. § 162(d), added by Revenue Act of 1942 §111(c) ; amended by Revenue
Act of 1943 § 133.

18 One important requirement is that the trust must not discriminate in favor of
officers, shareholders, or key employees.

19 1. R. C. § 165, amended by Revenue Act of 1942 § 162(a).
20 I. R. C. §23(p), amended by Revenue Act of 1942 § 162(b).
211. R. C.. §22(b) (2) (B), added by Revenue Act of 1942 § 162(c).
22 (1942) 317 U. S. 154.
23 In the veto message the measure was termed "a tax relief bill providing relief

not for the needy but for the greedy". See (Feb. 23, 1944) 90 CONG. REc. 1973.
24 Guterman, The Federal Income Tax and Trusts for Support-The Stuart Case

and its Aftermath (1944) 57 HARv. L. Rv. 479; Note (1943) 52 YArL L.J. 662.
251. R. C. § 167(c), added by Revenue Act of 1943 § 134(a).
2 1 Helvering v. Estate of Enright (1941) 312 U.S. 636 (requiring inclusion in the
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erally be taxable to the person who actually receives it, and the re-
cipient is given an income tax deduction equal to the increase in
estate tax caused by including the right to such income in the dece-
dent's estate.Y

The practical requirement of an annual return of income leads
to hardship in many cases, not the least of which is the case of an
individual who receives pay in one year for services rendered over a
span of several. 1942 saw a further liberalization of relief in this
regard. Section 107 of the Code now permits a spreading out of this
income, so to speak, over the years in which it was earned, if not less
than eighty per cent of the compensation for services rendered over a
period of thirty-six months or more is received in one taxable period. S

The Revenue Act of 1943 adds still another provision to Code sec-
tion 107. If "back pay", defined as compensation received in the tax-
able year under specified circumstances, for prior years' services ex-
ceeds fifteen per cent of the taxpayer's gross income, he may allocate
such amounts to the years when earned and pay his tax accordingly.2 9

"Cash basis" must not always be taken literally, and it will be found
that many recipients of retroactive wage and salary increases can
benefit by this provision.

In 1942 Congress finally heeded the longstanding complaint of
the alimony payer and shifted the tax burden in such cases from the
husband to the divorced wife."

The 1944 Individual Income Tax Act, while enacted primarily to
simplify and greatly reduce the number of tax returns and computa-
tions, at the same time relieved the many years' confusion over com-
pensation paid for the services of a minor. Under prior law tax lia-
bility for such compensation depended upon local law, varying in
the different states, governing the right of a parent to the earnings
of his child.31 The new Act made for uniformity by requiring com-

decedent's gross income for the period ending with his death of his entire share of the
profits of a law partnership earned but not received).

2I. R. C. §§ 42(a), 43, 22(1), 23(w), 126, amended and added by Revenue Act
of 1942 § 134.

28 Amended by Revenue Act of 1942 § 139.
29 I.R. C. § 107(d), added by Revenue Act of 1943 § 119.
30 1. R. C. §§ 22(k), 23(u), 171, added by Revenue Act of 1942 § 120. It should be

noted that amounts paid for support of children, even though pursuant to a divorce
decree, are not so deductible.

31 In most states parents are entitled to such earnings and were therefore taxable

unless the child was "emancipated", a vague test at best. See 4 VEaNmn, AmmEICbr
F.ssrY LAw (1936) § 232.
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pensation for these services to be included in the income of the child,
whether actually received by the minor or not. 2 The child is now
deemed to be a separate taxpayer subject to all filing requirements
and entitled to his own exemption and deductions.

CAPITAL GAINS AND LOSSES

The proper tax treatment of capital transactions has been the
subject of controversy, much of it not academic, ever since the adop-
tion of the income tax in this country.33 The year 1942 added another
chapter to this lengthening history, which, surprisingly enough, is
still on the books. There are now but two classes of capital gains and
losses: short-term, where an individual sells capital assets held not
more than six months, and long-term, where the holding period is
longer.34 The full amount of a short-term gain or loss must be re-
ported, while only fifty per cent of a long-term transaction is taken
into account.3 " Furthermore, an alternative tax provision insures that
long-term capital gains will pay a tax no higher than fifty per cent,
representing an effective tax of only twenty-five per cent.36 Corpora-
tions are permitted similar alternative tax relief although the percen-
tage provisions do not apply to corporate sales. Capital losses may be
deducted from ordinary income only to the extent of $1,000 in the
case of individuals and not at all where a corporation is concerned, 37

but a liberal five-year carry-over provision permits the use of any
disallowed loss in subsequent years."8 The feature most apt to en-
gender surprise in anyone familiar with wartime rates is the contin-
ued favorable treatment, comparatively speaking, received by long-
term capital gains. With rates on ordinary income continuing near
ninety per cent in the top bracket,3" a ceiling of twenty-five per cent
on capital profits partakes of the nature of a governmental bounty.
Of one thing we can be reasonably certain-more favorable treat-
ment over the next few years is not to be hoped for. Whatever change
is in store, and Congress' last word on the taxation of capital trans-

321. R. C. § 22(m), added by Individual Income Tax Act of 1944 § 7.
33 See, for example, Kent, The Case for Taxing Capital Gains (1940) 7 LAW & CON-

TEMP. PROB. 194; Nelson, The Case Against Taxing Capital Gains, ibid. 208.
34I. R. C. § 117(a), amended by Revenue Act of 1942 § 150.
35I.R.C. § 117(b), amended by Revenue Act of 1942 § 150.
3 6 1.R. C. § 117(c), amended by Revenue Act of 1942 § 150.
STI. R. C. § 117(d), amended by Revenue Act of 1942 § 150.
38 1. R. C. § 117(e), amended by Revenue Act of 1942 § 150.
3 9 1. R. C. § 12(b), amended by Revenue Act of 1945 § 101(b).
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actions has not been written, will be in a direction less favorable to
the purchaser of capital assets.

Under earlier law it was necessary to allocate gain or loss between
land and building where improved business real estate was sold. Only
the land would be a capital asset. Since the 1942 Act, neither land
nor building comes within the definition of a capital asset,4" but an
even more favorable treatment is provided for. If held over six
months, any excess of gains over losses from such sales will be treated
as long-term capital gains while any net losses will be fully deducti-
ble as ordinary losses."

Still another favorable amendment of the Code is found in sec-
tion 115(c). The requirement that gain realized from a distribution
in partial liquidation of a corporation be always treated as a short-
term capital gain has been eliminated. Today any gain realized from
a partial redemption of stock, for example, will be long or short-term,
depending on the period held. 2 The House Ways and Means Com-
mittee indicated that Code section 115(g), relating to distributions
which are equivalent to taxable dividends, adequately prevents tax
avoidance where dividends are disguised as partial liquidations to
receive capital gain treatment.4

DEDUCTIONS

The subject of tax deductions, although not productive of the
legal complications inherent in the definition and treatment of tax-
able income, also came in for congressional scrutiny during the war,
and in this field as well, it was the year 1942 that saw the greatest
revision.

The decision of the Supreme Court in Higgins v. Commissioner,44

where an extensive investor in bonds and stocks was denied any de-
duction for necessary salaries and other expenses incident to such
activity, although subject to tax for any profits realized therefrom,
impelled Congress to add a new category of deductible items, namely,
nonbusiness expenses. The new allowance covers all ordinary and
necessary expenses connected with the production or collection of
income, including the care of income-producing property.45

40 I. R. C. § 117(a) (1), amended by Revenue Act of 1942 §1S1(a).
41 . R. C. § 117(i), added by Revenue Act of 1942 § 151(b).
421. R. C. § 115(c), amended by Revenue Act of 1942 § 147.
43 H. R. REP. No. 2333, 77th Cong. 2d Sess. (1942) 93.
44 (1941) 312 U.S. 212.
45 1. R. C. § 23(a) (2), added by Revenue Act of 1942 § 121(a).
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The Second Revenue Act of 1940 gave taxpayers the privilege of
amortizing war facilities over a period of five years, in lieu of regular
deductions for depreciation, and established even shorter periods, at
the option of the taxpayer, where the five years have not elapsed at
the time the President proclaims the ending of the emergency period.4"
The proclamation for this purpose was made as of September 29,
1945.11 The Tax Adjustment Act of 1945 expedites considerably the
refunding of taxes for prior years obtainable by electing such shorter
periods of amortization.48

No longer is it necessary in claiming deduction for a bad debt to
ascertain it to be worthless and charge it off in the year in question."
Any debt which actually becomes worthless in the taxable year may
be deducted.' ° A nonbusiness bad debt, however, must now be treated
as a short-term capital loss, subject to all the limitations on capital
losses.5'

Deductions for taxes paid have been, on the one hand, restricted,
and on the other, liberalized. Deduction is now allowed to the pur-
chaser paying state or city sales taxes, even though not imposed by
local law directly upon him,52 while deduction for federal excise,
import, and stamp taxes is no longer permitted unless a business
expense.5

Expenses for medical care in excess of five per cent of one's ad-
justed gross income (including amounts paid for accident or health
insurance) are now deductible,5M and a special deduction of $500 for
blind persons was introduced by the 1943 Act. 5

To stop at this point is in noway to indicate that there were not
other important and far-reaching changes made in federal income

46 1. R. C. § 124, added by Second Revenue Act of 1940 § 302; amended by several

subsequent acts.
47 PRocLY.A.ATioN No. 2669, 10 FED. REG. (1945) 12475.
48 1. R. C. § 124(j), (k), added by Tax Adjustment Act of 1945 § 7.
49 These two requirements were the source of continual litigation. See 5 MaRTENS,

op. cit. supra note 8, §§ 30.16-30.69.
501. R. C. § 23(k) (1), amended by Revenue Act of 1942 § 124(a). The Revenue

Act of 1943, section 113, restored the requirement of charge-off with respect to the de-
ductibility of partially worthless debts.

5 1 1. R. C. § 23(k) (4), added by Revenue Act of 1942 § 124(a).
521. R. C. § 23(c) (3), added by Revenue Act of 1942 § 122.
5 3 1. R. C. § 23(c) (1) (F), added by Revenue Act of 1943 § 111.
51. R. C. § 23(x), added by Revenue Act of 1942 § 127(a) ; amended by Individ-

ual Income Tax Act of 1944 § 8(c), and Revenue Act of 1945 § 102(b) (1).
I. R. C. § 23(y), added by Revenue Act of 1943 § 115.
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taxation during the war years. The subject of corporate reorganiza-
tions requires a treatise of its own.5 The requirement of annual in-
formation returns from presently tax-exempt institutions, notably
labor unions, implies important changes in this direction in the fu-
ture.57 The archaic practice of collecting taxes in one year upon earn-
ings of the previous period has been largely replaced by a "pay-as-
you-go" system, withholding of taxes by employers, 8 supplemented
by current payments of estimated taxes.' Optional tax tables for
incomes below $5,000, with deductions arbitrarily arrived at,10 and
withholding receipts substituted for longer returns,"1 have reduced
by many millions the filing of complicated forms. The 1945 Act
also brought about another long-hoped-for improvement: the virtual
elimination of the normal tax, now present in name only as a sop to
holders of partially tax-exempt interest.62 These and other income
tax changes of less general interest found congressional approval dur-
ing the past five years, the most tax-conscious period in American
history.

WARTIME PROFITS

During that period not a small part of this attention was directed
at yet another form of income tax, the memory of which and the
litigation over which will last for years though it itself is no longer
a part of the statute books. This description could fit only the Excess
Profits Tax,es introduced by the Second Revenue Act of 1940" and
repealed by the Revenue Act of 1945,1 effective as of January 1,1946.
To attempt any kind of a description of this much amended, unbe-

56 See Darrell, Creditors' Reorganizations and the Federal Income Tax (1944) 57
H~Av. L. REV. 1009, discussing the changes of the last few years. Also Griswold, "Securi-
ties" and "Continuity of Interest" (1945) 58 HAxv. L. REv. 705.

5 -1.R.C. § 54(f), added by Revenue Act of 1943 § 117.
5I. R. C. §§ 1621-1632, added by Current Tax Payment Act of 1943 § 2(a);

amended by Individual Income Tax Act of 1944, § 22, and Revenue Act of 1945 § 104.
59I.R. C. §§ 58-60, added by Current Tax Payment Act of 1943 § 5; amended by

Individual Income Tax Act of 1944 § 13.
60 I. R. C. §§ 400-404, amended by Individual Income Tax Act of 1944 § 5(a), and

Revenue Act of 1945 § 103(a).
611. R. C. § 51(f), added by Individual Income Tax Act of 1944 § 11(b).
6 2 The same credits are now allowed for the purpose of both normal tax and surtax

computation, with the exception of interest on United States obligations or those of its
instrumentalities. I. R. C. § 25, amended by Revenue At of 1945 § 102.

6- I. R. C. §§ 710-784. For a symposium on this wartime tax see Peterson, Excess
Profits Taxation (1943) 10 LAw & CONTEMP. PROB. 1.

64 Section 201. 54 STAT. (1940) 975.
6 5 Section 122. PuB. L. No. 214, 79th Cong. 1st Sess. (Nov.8, 1945).
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lievably complex measure would require a work far longer than the
space of this article permits. Suffice it to say that Congress sought
to prevent what is deemed "excessive" corporate profits during a
period of unprecedented war-stimulated demands upon industry.
Congress concluded that, generally speaking, profits in excess of those
enjoyed during the peacetime years of 1936 to 19396 or, at the elec-
tion of the taxpayer, profits in excess of eight per cent of invested
capital (with smaller percentages on the portion of invested capital
in excess of $5,000,000)," were excessive. Obviously no such rule of
thumb would work out fairly in every case and Congress saw the need
for a relief provision. It is this provision, section 722 of the Internal
Revenue Code,68 under which billions of dollars in refunds have been
claimed, that will loom large in the tax picture for many years to
come. The taxpayer is told, in effect, to write his own tax bill where
these general rules do not accurately portray his "excessive" profits,
and then to bring the Commissioner around to his way of thinking.
Thus the problem of taxing excess profits becomes for many corpora-
tions a matter of compromise, creating a tremendously important
field for attorney-accountant collaboration.

Closely allied to this field is the Renegotiation Act," another
measure designed to control war-profiteering. Under normal condi-
tions competitive bidding on government contracts adequately in-
sures against unreasonable profits, but during wartime, speed is para-
mount and the slow process of public bidding must be abandoned.70

In war contracts, however, there is almost never a yardstick to meas-
ure probable costs. Consequently, it was not long after Pearl Harbor
that Congress provided for the renegotiation of government con-
tracts," after the event, where the contractor receives amounts in
excess of $100,000 during the year, later changed to $500,000.72

661. R. C. § 713, added by Second Revenue Act of 1940 § 201; amended by Excess
Profits Tax Amendments of 1941 § 4. 55 STAT. (1941) 19.

67 I. R. C. § 714, added by Second Revenue Act of 1940 § 201, amended by Revenue
Act of 1941 § 201(b), Revenue Act of 1942 § 217, and Revenue Act of 1943 § 205.

68 Added by Second Revenue Act of 1940 § 201; amended by Revenue Act of 1942
§ 222(a). (Also subsequent minor amendments.) See Tarleau, Section 722: Safety Valve
of the Excess Profits Tax (1943) 10 LAW & CONTEMP. PROB. 43.

69 56 STAT. (1942) 245, as amended, ibid. 982, 57 STAT. (1943) 348, ibid. 564, 58 STAT.

(1944) 78, PuB. L. No. 104, 79th Cong. 1st Sess. (June 30, 1945). 50 U. S. C. A. App.
§ 1191. For a symposium on renegotiation see (1944) 11 U. Cmi. L. Rav. 191.

70 Farrand, Renegotiation Legislation (1944) 44 COL. L. Ray. 216.
71 April 28, 1942, 56 STAT. 245.

T
2

Revenue Act of 1943 § 701, 58 STAT. (1944) 78.
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This Act, in effect, told industry to get on with the war and to argue
later about "reasonable profits". The renegotiation law ended as of
December 31, 1945,1 and no proceeding to recapture excessive profits
under this law can be begun more than one year after the close of the
period in which the profits were realized.-'

ESTATE AND GIFT TAX CHANGES

No account of wartime taxes would be complete from the legal
standpoint without mention of the important developments in estate
and gift taxation, again primarily effected by the 1942 Act."

Under prior law only one-half of the value of community prop-
erty was includible in the estate of the first to die.76 This led to sub-
stantial tax advantages in those states having a community property
system if the husband died first or if he died no later than five years
after his wife. 7 Now Code section 811(e) (2) makes includible in a
decedent's estate all community property other than the part actually
contributed by the survivor from separate property or earned by the
survivor's personal services."' In a similar fashion the former gift
tax advantages have been eliminated.70 Furthermore, the community
property states are now put at a disadvantage by requiring inclusion
in the decedent's estate of all property subject to his power of testa-
mentary disposition, no matter who was responsible for its lifetime
acquisition.' Loud and immediate cries came from the eight states"'
formerly enjoying this tax advantage, but the Supreme Court on De-

7"350 U.S.C.A. App. § 1191(h).

74 Ibid. § 1191(c) (3).
7 5 Kauper, The Revenue Act of 1942: Federal Estate and Gift Taxation (1942)

41 MICH. L. REV. 369.
76 1 PAU-, FEDERAL ESTATE AND GIFr TAXATION (1942) §§ 1.09, 4.11.

77 This fact was dramatically brought out in tables prepared by the House Ways
and Means Committee. H. R. REP. No. 2333, 77th Cong. 2d Sess. (1942) 35. Where the
income producer survived his spouse by more than five years community property was
generally a disadvantage. See I. R. C. § 812(c), amended by Revenue Act of 1942 § 407.

78 Added by Revenue Act of 1942 § 402 (b).

79 I. R. C. § 1000(d), added by Revenue Act of 1942 § 453.
80 1. R. C. § 811(e) (2), (last sentence).
8 1 Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texa", and Wash-

ington. See 3 VamnmR, op. cit. supra note 31, § 178. Oklahoma joined the group this past
year [32 OxLA. STAT. (Supp. 1945) § 6671 after its optional method was held ineffective
for the reduction of federal income taxes in Comm. v. Harmon (1944) 323 U.S. 44.
Oregon's optional method, just two years old, was killed outright after the Harmon
decision. Ore. Laws 1945, c 270, p. 409.
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cember 10, 1945,82 made it clear that no constitutional barrier exists
to so taxing property held in community.

One big question remains. Will this decision act as a spur to a
Congress which for many years has balked at depriving community
property of its income tax advantages?8" The other thirty-nine states
are not too sure that they want action in this direction when such
action will in all probability be a mandatory joint return requirement
for spouses everywhere.14

The lawyer released from service will return to practice finding
still another favorite estate tax device no longer available. Under
prior law broad powers of appointment could be given, the practical
equivalent of outright gifts, yet there would be no tax when the donee
of such a power disposed of the property. Only property passing
under the exercise of a general power was includible in the gross es-
tate.85 Today all property subject to a power other than a fiduciary
power, whether exercised or not, is taxed, unless the power is one to
appoint to a restricted class of relatives or to charity. 0

Despite the seemingly simple language of Code section 811(g),
the tax status of life insurance proceeds has been a see-saw affair for
many years with both the Commissioner and the courts referring at
one time to payment of premiums and at another, to retention of in-
cidents of ownership as the true test of taxability. 7 In 1942 Congress
settled the matter by taxing all insurance payable to named bene-
ficiaries where the insured either paid premiums or retained incidents
of ownership.'

Again, these are only the highlights of a field where Congress
worked overtime during the war years. With rates of all taxes at un-
precedented and frequently confiscatory heights, it was realized that
any unfairness in the basic tax structure would loom much larger
than during a period when the fiscal pinch was lighter. Consequently
valiant efforts were made to smooth out the rough edges of federal

82 Fernandez v. Wiener (Dec. 10, 1945) ........ U. S ......... , 66 S. Ct. 178.
83 See dissent of Justice Douglas in Comm. v. Harmon, supra. note 81, at 49.84 Latcham, Invasions of the Community Property Income Tax Privileges (1945)

20 WAsH. L. REv. 44.
85 See 1 PAul,, op. cit. supra note 76, §§ 9.06 et seq.
881. R. C. § 811(f), amended by Revenue Act of 1942 § 403 (a). See Eisenstein,

Powers of Appointment and Estate Taxes (1943) 52 YALE L. J. 296 and 494.
87 See 1 PAUL, op. cit. supra note 76, § 10.02 et seq. Also CCH Federal Inheritance,

Estate and Gift Tax Service ff 3373.
881. R. C. § 811(g), amended by Revenue Act of -1942 § 404(a).
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taxation. 9 That an objective view was taken is evidenced by the fact
that the taxpayer benefited as frequently as the government, and
all this during a period when increased revenue was the crying need.
It would be difficult for anyone to advance successfully the argument
that the changes have not, by and large, been for the good. The law-
yer veteran revisiting the Internal Revenue Code after several years
absence, will be well advised to expect such changes in the basic tax
law, changes, however, which will as frequently as not redound to
the advantage of his client.

II

WAR PRODUCTION

The enormous volume of production for war purposes--over 7,000
airplanes a month, at the peak; 16,000 tanks and 100,000 guns in the
first half of 1943; 19,000,000 tons of merchant ships a year, while
a two-ocean Navy was being built--as well as the entire range of
our production for the civilian needs of ourselves and some of our
allies, had an important background in statute and in administrative
control. The principal statutory source of authority was the alloca-
tion clause of the Priorities and Allocations Act of May 31, 1941,
which amended the Priorities Statute of 1940.91 The allocation clause
was broadened in terms and carried into the Second War Powers Act
of March 27, 1942.2 It reads:

"Whenever the President is satisfied that the fulfillment of require-
ments for the defense of the United States will result in a shortage
in the supply of any material or of any facilities for defense or for
private account or for export, the President may allocate such ma-
terial or facilities in such manner, upon such conditions and to such
extent as he shall deem necessary or appropriate in the public interest
and to promote the national defense."

This undoubtedly is the most sweeping grant of power to the Presi-
dent in the history of the country. Under it, the activities of more
than 250,000 manufacturers, wholesalers and retailers were regu-
lated, and industrial production and distribution throughout the
country drastically altered.93

89 See Kent, The Revenue Act of 1942 (1943) 43 CoL. L. REzv. 1, 13.
90 See O'Brian and Fleischmann, War Production Board Policies and Procedure

(1944) 13 GEO. WASHr. L. REv. 1, 3.
9154 STAT. (1940) 676, 50 U.S.C.A. App. § 1152(a) (2).
9256 STAT. (1942) 177, 50 U. S. C.A. App. § 633.
93 O'Brian and Fleischmann, op. cit. supra note 90, at 5.
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Under a provision for delegation contained in the Act,4 parts of
the allocation power were given to the War Food Administration, 9

the Petroleum Administration for War,' and the Office of Price Ad-
ministration. 9 But war production, in the main, was placed under
the War Production Board.9' The powers of the Board were vested
in the chairman, who was to act "with the advice and assistance of
the other members of the Board." These were the Secretaries of War,
Navy, and Agriculture, and nine other officers of the government.99

Under the Second War Powers Act, the President was empowered
to require the keeping of records and the making of reports and
was given a right to inspect books, records, and premises, require
attendance and testimony of witnesses under oath and the production
of records, etc. An immunity clause protected persons testifying after
claiming their privilege against self-incrimination. Violation of the
Act or of any rule, regulation or order iftade under it was made a
misdemeanor, punishable by a fine of $10,000 or a year's imprison-
ment, or both. Such violations might also be enjoined in a civil action
in the district courts of the United States, and broad provision for
service of process in criminal and civil actions was made.", No person
was to be liable in damages for default under a contract, where the
default resulted from compliance with the Act on orders thereunder.

The WPB rapidly built up a large Washington staff, some thir-
teen regional offices and about one hundred district offices. It set up
an extensive and complicated priorities system. Besides separate
priority or "preference rating" certificates, several types of orders of
general application were issued in large numbers, published in the
Federal Register, and frequently amended. These included P orders,
assigning blanket preference ratings to certain industries and busi-
nesses; M (Conservation) orders covering the distribution and use

9
4 Supra note 92.
5

ExE. ORDER 9334, 8 FED. REG. (1943) 5423.

98 Exac. ORDR 9276, 7 FED. REG. (1942) 10,091.
9 7 Directive No. 1, 7 FEE. REG. (1942) 562 and ExEc. ORDER 9125, 7 FED. REG.

(1942) 2719. Other delegations or subdelegations were made to the Office of Defense
Transportation and the Solid Fuels Administration for War.

9SEstablished January 16, 1942 by ExEc. ORDER 9024, 7 FED. EG. (1942) 329. It
was preceded by the Supply Priorities and Allocations Board, ExEc. ORDER 8875, 6 FED.

REG. (1941) 4483, and by the Office of Production Management, see EXEc. ORDER 8629,

6 FED. REG. (1941) 191 and EXEC. ORDER 9040, 7 FED. REG. (1942) 527, CCH War Law
Serv., 1 Prior. & Alloc. f 30,758.

99 ExEc. ORDER 9024, 7 FED. REG. (1942) 329, and later amendments.
100 Supra note 92.
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of specified materials; and L (Limitation) orders, forbidding or re-
stricting manufacture of many sorts of goods, construction of build-
ings, roads, etc.' 10

It was soon found necessary to make specific allocation of scarce
materials to individual users, on the basis of their production sched-
ules for the coming quarter or quarters and in some cases to control
the fixing of such schedules. This was attempted first under the PRP
or Production Requirements Plan, which was superseded late in
1943, by CMP, the Controlled Materials Plan, a complicated but
successful scheme by which the supply of steel, copper, and aluminum
was apportioned first among "claimant agencies", i.e., the War and
Navy Departments, Lend Lease Administration, Office of Civilian
Supply, Maritime Commission, Board of Economic Warfare, and Air-
craft Scheduling Unit. Controlled materials were then divided be-
tween prime contractors, and below these, between subcontractors.0 2

For the operation of CMP a series of some ten CMP Regulations was
issued, with numerous directions and interpretations under each."0 3

At the same time, the general priorities system was described and
controlled by some thirty priorities regulations, many of them elab-
orate and detailed. 04 The various orders and regulations, numbering
in excess of fifty-three hundred, with their amendments and accom-
panying directions, fill several volumes, and more than three million
individual priority certificates were issued down to May 31, 1944.105

One feature of the work of the WPB is of special interest to law-
yers, namely, the setting up, without specific statutory authority, of
a country-wide system of administrative enforcement of the orders
and regulations of the Board. This was found necessary as an ad-
junct to the sanctions set out in the Second War Powers Act. Com-
plaints of violations were investigated by the compliance division of
the Board at the district and regional offices. If the case did not seem
appropriate for criminal or injunctive proceedings, the violator (re-
spondent) was informed in some detail of the charge against him and
the matter was set down for hearing before a compliance commis-

101 O'Brian and Fleischmann, op. cit. supra note 90, at 28-32. See also CCH War
Law Serv., 1 Prior. & Alloc. 1Tf 30,423-30, 485. For an important study of the early orders
of WPB see Weiner, Legal and Economic Problems of Civilian Supply (1642) 9 LAw &
CONTEMP. PROB. 122, 130-140.

10 2 CCII War Law Serv., 1 Prior. & Alloc. 111 33,021-33,025.

103Ibid. at ff 933,206-33,938.
104 Ibid. at 9ff 30,901-30,985.
10 5 O'Brian and Fleischmann, op. cit. supra note 90, at 28.
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sioner. These commissioners were appointed directly by the chairman
of the WPB and were responsible only to him, thus being made in-
dependent of the compliance and legal divisions of the Board. By
September, 1944, there were some thirty-four such commissioners,
most of whom were retired judges and professors of law. 00 Their
function was to issue subpoenas, preside at hearings, and to make
reports to the Board of their findings and recommendations as to the
disposition of the case. At the hearing the respondent might appear
with counsel, present his defense and cross-examine witnesses called
by the regional attorney of the Board.

If the commissioner's recommendation was adverse to the re-
spondent, i.e., if a so-called "suspension order", depriving the re-
spondent of priorities assistance, or reducing his quota of a scarce
commodity, or in some other way restricting his business, was rec-
ommended, a copy of the report and recommendation was furnished
to the respondent and he was entitled to appeal to a chief compliance
commissioner in Washington'O Down to December 20, 1944, the de-
cision of the Board, upon the recommendation of the chief compli-
ance commissioner, was final, except as a court might enjoin an excess
of jurisdiction or abuse of discretion under general equity powers. 101
By an amendment of December 20, 1944, to the Second War Powers
Act, ' 9 the district courts of the United States were given exclusive
jurisdiction to enjoin or set aside, in whole or in part, any order
suspending any priority or allocation; and venue of such suit was
provided in the district of the petitioner's principal place of business.
Down to December 31, 1944, 1962 hearings before commissioners
had been held"' and down to January 30, 1946, 919 suspension orders
has been issued.'

The authority for the issuance of suspension orders against in-

106 Reliance here is on an unpublished letter from Chief Compliance Commissioner
Walter H. Foster, dated September 23, 1944, to one of the authors.

10' O'Brian and Fleischmann, op. it. supra note 90, at 46-54.
108 See, for instance, B. Simon Hardware Co. v. Nelson (D.D.C. 1943) 52 F. Supp.

474, rev'd, and ordered dismissed as moot (App. D.C. 1944) 145 F. (2d) 386.
1o9 58 STAT. (1944) 827, 50 U.S. C.A. App. (1945 pocket pt.) 45.
flOUnpublished report of Chief Compliance Commissioner Foster to Chairman

J. A. Krug, dated February 7, 1945. From the same source it appears that as of Decem-
ber 31, 1944, about 450 cases had been referred to the Department of Justice, resulting
in a total of 219 criminal penalties imposed and the issuance of 39 injunctions. Appeals
from suspension orders to the Chief Compliance Commissioner had been taken in 135
cases of which 63 were modified or revoked.

11 See S-919, Jan. 31, 1946, 11 FEn. REO. (1946) 1149.
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dividuals, as a result of the compliance hearing procedure, was the
same single-sentence allocation clause of the Second War Powers Act
upon which the entire far-flung system of economic control wielded
by the WPB was built."2 Viewed simply as penalties, the suspension
orders issued upon findings of violations of the general orders and
regulations of the WPB would have been invalid, since it is for Con-
gress to prescribe the penalties for the laws which it enacts." 3 But
in 1944 the Supreme Court banished this objection to suspension
orders by sustaining one issued by the OPA under the same allocation
clause on the ground that the power to allocate scarce materials in-
cluded the power to take such materials out of the hands of persons
whose conduct imperilled the scheme of distribution necessitated by
the war effort.""

The original termination date of the Second War Powers Act,
December 31, 1944, was extended to December 31, 1945, by an
amendment of December 20, 1944.11 It was again extended to June
30, 1946, by a recent act."' In the meantime, under date of October 4,
1945, President Truman abolished the WPB as of November 3, 1945,
and transferred its functions and powers to the Civilian Production
Administration (CPA)."' Field offices were closed December 31,
1945, and administration concentrated in Washington. As of Janu-
ary 1. 1946, some seventeen priorities regulations were still in force.
Of these, perhaps the most important are Priorities Regulation 32,
restricting a person's inventory of certain scarce materials to "a prac-
ticable minimum working inventory reasonably necessary to meet his
own deliveries or to supply his services on the basis of his current or

112 This clause does not amount to an unconstitutional delegation of power to the

President, Gallagher's Steak House v. Bowles (C.C.A. 2d, 1944) 142 F. (2d) 530; U.S.
v. Randall (C.C.A. 2d, 1944) 140 F. (2d) 70.

113L. P. Steuart & Bro. v. Bowles (1944) 322 U.S. 398, 404; B. Simon Hardware
Co. v. Nelson, supra note 108; Jacobson v. Bowles (ND. Tex. 1944) 53 F. Supp. 532,
rev'd, (C.C.A. 5th, 1944) 145 F. (2d) 975.

"14L. P. Steuart & Bro. v. Bowles, supra note 113. "Certainly we could not say

that the President would lack the power under this Act to take away from a wasteful
factory and route to an efficient one a precious supply of material needed for the manu-
facture of articles of war." Ibid. at 405.

1-1658 STAT. (1944) 827, 50 U.S. C.A. App. (1945 pocket pt.) 45.
16 H. C. 4780, CCH Reconversion, Report No. 30, Dec. 27, 1945.

117 ExEc. ORDER 9638, 10 FED. REG. (1945) 12591. By letter of about August 15,
addressed to Chairman Krug, President Truman asked the WPB to play an important
role in reconversion by expanding production of materials in short supply, controlling
inventories so as to avoid speculative hoarding, granting priority assistance to break
bottlenecks, etc. See CCH War Law Serv., 2 Prior. & Alloc. Report No. 383, Aug. 16,1945.
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scheduled method and rate of operation;"" 8 and Priorities Regula-
tion 33 entitled "Reconversion Housing Program", which establishes
HH preference ratings and assigns them to builders who are willing
to construct houses costing less than $10,000 and renting for less
than $80 per month, and who will accord preference to veterans in
selling and renting." 9

The Controlled Materials Plan is gone,' but there remain a few
L orders,"' limiting production and sale of certain articles, a con-
siderable number of M, conservation orders, restricting use of scarce
materials such as cadmium,t m penicillin,t  rayon, 24 molasses,12" and
manila fiber and cordage," and also a few R orders, restricting use
of rubber and specifying types of tires, etc., for manufacture.'2'

III
PRICE CONTROL-RENT CONTROL-RATIONING

A. PRICE CONTROL

Origin and General Authority of OPA.
By November 1941, the cost of living in the United States had

risen some eleven per cent over 1940 levels and the upward trend
was continuing at around one and one-half per cent per month."
When Congress got around to enacting the Emergency Price Control
Act of 194 2,1 namely, January 30, 1942, living cost was up fifteen

11 8 Issued Nov. 23, 1945, 10 FED. REG. (1945) 14430.
11 9 As amended January 11, 1946, 11 FED. REG. (1946) 601. This regulation has

now been supplemented by Veterans' Housing Program Order 1, issued March 26, 1946,
11 Fan. REG. (1946) 3190 which forbids construction of houses over $400, commercial
buildings over $1,000, and industrial buildings over $15,000 without the approval of
FHA or CPA.

120As of midnight, Sept. 30, 1945, by WPB order of Oct. 1, 1945, 10 FED. REG.
(1945) 12384.

121 One of the most important, L-240, limiting newspapers in the use of newsprint,
was revoked December 27, 1945 [10 FED. REG. (1945) 15415], but a special inventory
limitation to a twenty-five day supply, or a forty-five day supply, depending on loca-
tion was inserted as Direction 7 to Priorities Regulation 32 [10 FED. REG. (1945) 15415].

122 Conservation Order M-389, 11 FED. REG. (1946) 1092.
123 General Allocation Order M-300, 11 FED. REG. (1946) 242.
124 Conservation Order M-328B as amended Jan. 18, 1946, 11 FED. REo. (1946) 796.
1M Conservation Order M-54, 11 FED. REG. (1946) 338.
326 Conservation Order M-84, 11 FED. REO. (1946) 341.

127 See Products & Priorities, Supp. 3, Dec. 1945, issued by Civilian Production Ad-
ministration.

128Note (1942) 2 LAw. GurmD RFv. (No. 6 ) 28.
12 56 STAT. (1942) 23, 50 U. S. C. A. App. § 901. This Act was not the beginning

of efforts toward price control. After the fall of France, on May 29, 1940, President
-Roosevelt established an Advisory Commission to the Council for National Defense
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per cent. This Act, which is the basic OPA statute, has been judi-
cially described as a "breath-taking legislative departure from our
peacetime economic policy."' 30 It established an Office of Price Ad-
ministration to be under the direction of a Price Administrator, ap-
pointed by the President. 3' The Administrator, whenever he finds
prices rising or threatening to rise in a way inconsistent with the
declared purposes'32 of the Act, "may by regulation or order estab-
lish such maximum price or maximum prices as in his judgment will
be generally fair and equitable and will effectuate the purposes of
this Act. ' ' ss So far as practicable, the Administrator is to ascertain
and give due consideration to the prices prevailing between October 1
and October 15, 1941; every price regulation or order is to be ac-
companied by a statement of the considerations involved in its issu-
ance; and before issuing any regulation or order the Administrator
must, so far as practicable, advise and consult with representative
members of the industry which will be affected. 34 Provision was made

and set up in the Advisory Commission a Price Stabilization Division, which studied
supply and price trends and gave publicity to cases where rises were merely speculative
in origin and not based on shortage. On April 11, 1941, Executive Order 8734 [6 Fam.
REG. (1941) 1917] established the Office of Price Administration and Civilian Supply
with authority to take "all lawful steps" to prevent "price spiraling, rising costs of living,
profiteering, and inflation" and to determine and publish such maximum prices, com-
missions, fees, etc., as the Administrator might from time to time deem fair and reason-
able. See Ginsburg, The Emergency Price Control of 1942: Basic Authority and Sanctions
(1942) 9 LAw & CONTEMP. PROB. 22-24. The authority of this pre-Pearl Harbor agency
to fix prices was doubtful and its accomplishments in this direction were negligible, in
the absence of enabling legislation. See op. cit. supra note 128.

Executive Order 9250, October 3, 1942, following the Stabilization Act of Oct. 2,
1942, 56 STAT. (1942) 765, 50 U.S.C. A. App. § 901 established the Office of Economic
Stabilization with directions for formulating a comprehensive national economic policy
and with authority to issue directives to the federal agencies involved. It directed the
Price Administrator to fix price ceilings so as to prevent exorbitant profits, etc. Executive
Order 9328, April 8, 1943, 50 U. S. C. A. App. § 901, was the famous "hold the line" order,
directing that ceilings be placed on all commodities affecting the cost of living and that
no further increases be permitted except to the minima required by law. See an able
discussion of the OPA by the present Regional Director of the 8th Region, Duniway,
Legal Problems Relating to the OPA (1944) 19 WAsH. L. REv. 85.

13OLincoln Savings Bank v. Brown (Emer. Ct. App., 1943) 137 F. (2d) 228, 229.
131 56 STAT. (1942) 29, 50 U. S.C. A. App. § 921.
1325 6 STAT. (1942) 23, 50 U.S.C. A. App. § 901. These purposes include preven-

tion of speculative and unwarranted increases in prices and rents; prevention of profi-
teering; assurance that defense appropriations are not dissipated by excessive prices;
and protection of wage-earners, consumers, and persons with fixed and limited incomes
from undue impairment of their standard of living.

1356 STAT. (1942) 24, 50 U.S.C. A. App. § 902.
131 Ibid. No attempt is made here to trace the amendments of the original act. For

these see Note (1944) 43 MicH. L. Rlv. 188 and Duniway, loc. cit. supra note 129.

19461



CALIFORNIA LAW REVIEW

for the appointment of industry advisory committees, either national
or regional or both, with which the Administrator was required, at a
committee's request, to advise and consult with respect to price regu-
lations and orders.1a

Under the original Act, price control was to terminate, at the
latest, June 30, 1943.136 By successive extensions, each for a year, 1 '
the date of termination has now come to be fixed as June 30, 1946,
or earlier if a presidential proclamation or a concurrent resolution of
both houses of Congress shall declare that continuance is not neces-
sary in the interest of national defense and security."'

It will be noted that the maximum prices fixed by the Adminis-
trator need only be generally fair and equitable; they need not afford
a particular producer or seller a chance to sell at a profit.' The Act
also permits the Administrator to issue temporary price regulations
without complying with the usual requirements, 40 e.g., consideration
of October 1941 prices; accompanying statement of considerations;
consultation with industry representatives. Such temporary regula-
tions may only set as a maximum the prices prevailing within five
days prior to the issuance of the regulation and may be effective for
not more than sixty days. Evasion of maximum prices, e.g., through
degradation of quality, can be prevented by the Administrator;. 4 but
his powers must not be used to compel changes in business practices
or in established means of distribution, unrelated to price control; 1 42

and in a bitterly debated amendment," the Administrator was in

135 56 STAT. (1942) 25, 50 U. S. C.A. App. § 902.
138 Section 1(b). 56 STAT. (1942) 24.
'13'To June 30, 1944. Section 7(a), 56 STAT. (1942) 767. This was the famous Sta-

bilization Act of October 2, 1942, also called the Second Price Control Act, 56 STAT.
(1942) 765. It relates to prices, wages and salaries and directs the President to issue a
general stabilization order based "so far as practicable" on the September 15, 1942 levels
and authorizing adjustments where necessary for the effective prosecution of the war
and for the correction of gross inequities. See Duniway, op. cit. supra note 129, at 86.
The Stabilization Extension Act of June 30, 1944, section 101, 58 STAT. (1944) 632, 50'
U. S. C. A. App. § 901, extended control to June 30, 1945. See infra note 138 for the final
extension.

3s Act of June 30, 1945, 59 STAT. (1945) 306, 50 U. S. C. A. App. (1945 pocket pt.)
§ 901.

39 See Ginsburg, op. cit. supra note 129, at 27.
1 OIbid. at 31; 56 STAT. (1942) 25, 50 U.S.C. A. App. § 902.
14156 STAT. (1942) 27, 29, 50 U. S. C. A. App. §§ 902(g), 921(d).
142 56 STAT. (1942) 27, 50 U.S. C.A. App. § 902(h).
14 50 U.S. C. A. App. § 902 (j), added by the Commodity Credit Corporation Ex-

tension Act of July 16, 1943, 57 STAT. (1943) 566. For the issues as to grade labeling, see
Note (1943) 3 LAw. Gu-m Rxv. (No. 5) 23.
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effect forbidden to restrict the use of trade and brand names, or to
require grade labeling, or to standardize any commodity unless no
other practicable means of controlling the price of such commodity
exists.

Although the district courts were not unanimous in upholding the
EPCA, 44 its validity is now established as against contentions that it
unlawfully delegated legislative power1" (a contention based largely
upon the Schechter case)'" and that it denied due process." That
the war powers of Congress are broad enough to cover price control
is reasonably obvious from decisions of the Supreme Court during
and following World War I.

Agricultural and Fishery Products.

With approximately fifty million people living on farms, and an
effective farm-organization lobby, it is not surprising that agricul-
tural commodities came in for favored treatment under the Act' 49

The Administrator is forbidden to establish maximum prices for such
commodities below the highest of four possible prices, as determined
and published by the Secretary of Agriculture, of which possible
prices the most commonly mentioned is "110 per centum of parity".1se

144 The EPCA was held unconstitutional as a delegation of legislative power in
Roach v. Johnson (N. D. Ind. 1943) 48 F. Supp. 833, judgment vacated and case ordered
dismissed as collusive (1943) 319 U.S. 302; and in Payne v. Griffin (M.D. Ga. 1943)
S1 F. Supp. 588 the rent-control provisions were held invalid on the same ground. But
the great majority of lower court decisions held it constitutional. See Sprecher, Price
Control in the 19ourts (1944) 44 CoL. L. Rav. 34 and Note (1945) 30 Com. L. Q. 504.

1
45 Yakus v. U.S. (1944) 321 U.S. 414.

146 Schechter Poultry Corp. v. U. S. (1935) 295 U. S. 495. See dissenting opinion of

Roberts, J. in the Yakus case, supra note 145, at 448.
I
4 T Bowles v. Willingham (1944) 321 U. S. 503.

148 E.g., upholding the power to take over and operate railroads, Northern Pac. Ry.

Co. v. North Dakota (1919) 250 U. S. 135; to take over and operate telegraph and tele-
phone systems, Dakota Central Telephone Co. v. South Dakota (1919) 250 U.S. 163;
to draft manpower for the armed forces, Selective Draft Law Cases (1918) 245 U. S. 366;
to prohibit the manufacture and sale of alcoholic beverages, Jacob Ruppert v. Caffey
(1920) 251 U. S. 264; to regulate the prices of certain commodities, Highland v. Russell
Car Co. (1929) 279 U. S. 283; and to control rents, Block v. Hirsh (1921) 256 U. S. 135.
See Note (1944) 12 GEo. WASH. L. Ry. 414,417.

149 See Ginsburg, op. cit. supra note 129, at 35.
1 60 That is: (1) 110 per cent of the parity price for such commodity, adjusted by

the Secretary of Agriculture for grade, location, and seasonal differentials. 56 STAT. (1942)
27, SO U. S. C. A. App. § 903. The other three props under the floor set for agricultural
commodity prices were: (2) the market price of the commodity on October 1, 1941;
(3) the market price on December 15, 1941; (4) the average price during the period
July 1, 1919 to June 30, 1929.
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These provisions were intentionally inflationary. The price of wheat
on March 15, 1942 was $1.05 per bushel; 110 per cent of parity on
that date was $1.44. Similarly, corn then was 78.4 cents per bushel;
110 per cent of parity was $1.04 per bushel. Cotton was 18.064 cents
per pound on that date; 110 per cent of parity was 20.19 cents. An-
other of the four minima below which the Administrator could not go,
the average 1919-1929 price of the commodity, was in some cases
even more inflationary, amounting to as much as 130 per cent of
parity.

151

To make certain that the Administrator did not use his power
under the general terms of the Act to fix maximum prices of com-
modities processed or manufactured from agricultural products so as
indirectly to depress agricultural prices below the stimulated minima,
the Bankhead Amendment forbade the Administrator to set any
maximum price for a processed or manufactured commodity below
what would reflect to the producer of the agricultural product a price
equal to the highest of the stipulated minima for such agricultural
product.152 The greater confidence of the farm bloc in the Secretary
of Agriculture as compared with the Price Administrator is reflected
in a provision forbidding price fixing as to agricultural commodities
-broadened in 1945 to include food and feed products processed or
manufactured from agricultural commodities' 5 -- without the prior
approval of the Secretary of Agriculture, and in 1945 this approval
was required to be in writing154

Fishery products came in for special protection under the Sta-
bilization Extension Act of 19441 No maximum price for such
products is to be less than the 1942 average;'" and maximum prices
of fresh fruits and vegetables are to be adjusted from time to time
in the light of hazards in production (and marketing) such as crop
failures and increased cost of production.'57

One of the problems incapable of solution by mere fixing of maxi-
mum prices was the stimulation of production through bringing in

351 See Ginsburg, op. cit. supra note 129, at 37-38.
12 '56 STAT. (1942) 28, 50 U. S. C. A. App. § 903(c). For the history of this amend-

ment, see Ginsburg, op. cit. supra note 129, at 39.
15S59 STAT. (1945) 307, 50 U. S. C. A. App. (1945 pocket pt.) § 903(e).
154 Ibid.
155 58 STAT. (1944) 636, 50 U. S. C.A. App. § 902(i).
150 The original Act had used the year 1941, 56 STAT. (1942) 27. But the Adminis-

trator, even under this provision, had aimed at 1942 prices. See Note (1944) 43 Micx.
L. REy. 188, 193, n. 28.

157 58 STAT. (1944) 637, 50 U. S. C. A. App. § 903 (g).
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high-cost producers, without at the same time maintaining a price
level so high as to yield excessive profits to low-cost producersY. 8

To resolve this dilemma Congress gave the Administrator the power
to buy and sell, store and use commodities upon such terms as neces-
sary to obtain maximum needed production or otherwise to supply
the demand therefor; and the much-debated power to make subsidy
payments to domestic producers in order to obtain the maximum
necessary production.159 These powers are subject to two limitations,
both of which are now express. (1) If the commodity has been de-
fined as a strategic or critical material by the President under the
Reconstruction Finance Corporation Act, the power to buy or sell,
store or use, or to make subsidy payments is lodged solely in the
RFC corporations.16° (2) Obviously the power to buy and to pay
producer subsidies depended from the start on congressional appro-
priation; and since June 30, 1945, no subsidy payment, or purchase
for the purpose of sale at a loss, may be made except with money
"appropriated by Congress for such purpose.' 161

So far as agriculture is concerned, its interests seem to have been
well-safeguarded under the wartime legislation. A record total of
$15,500,000,000 was realized by agricultural producers in 1942. In
1943 the figure rose to about $19,500,000,000, in 1944 to $19,750,-
000,000, and in 1945 to $20,500,000,000.112 In June 1943 consumers
were paying $1.40 for food which cost $1.00 in the five-year period
preceding the war.15 Farm bloc opposition to the food-price roll-
back program of OPA in 1943-44 (which contemplated a subsidy
fund of $325,000,000) was accompanied by scandalously inflationary
proposals as to cotton and certain other products; 164 and only a presi-
dential veto of the first Commodity Credit Corporation Bill of 1943
saved the roll-back of meat and butter prices.16

158 See Ginsburg, op. cit. supra note 129, at 43-44.
159 56 STAT. (1942) 26, 50 U. S. C. A. App. § 902(e).
160 Ibid. As of January 27, 1945, 105 commodities had been designated as strategic

or critical. See Ginsburg, op. cit. supra note 129, at 45, 96.
161 Stabilization Extension Act 1944, 58 STAT. (1944) 632, 50 U.S. C. A. App.

§ 903(e).
162 U. S. Dep't of Agriculture figures. They do not include government payments

or value of products used on farms.
163 See Note (1943) 3 LAw. GuimD REv. (No.3) 47.
164 Ibid. at 48.
165 Note (1943) 3 LAW. GuiLD REv. (No. 5) 23, 30. On the other hand, our record

as to price control compares favorably with World War I and with the record of Great
Britain in World War II. See Parker, The Work of OPA (1943) 18 TENN. L. REv. 6, 10.
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Protest and Judicial Review.

Congress ignored proposals that the issuance of price regulations
be preceded by formal hearings."' The lack of such preliminary hear-
ings does not render the Act in that respect unconstitutional. 01 Con-
gress did, however, provide in some detail for protest and court re-
view. At any time after the effective date of a price schedule, any
person subject thereto may file a protest setting forth objections and
affidavits or other written evidence in support thereof. 168 Within
thirty days of such filing, the Administrator must grant or deny the
protest, notice it for hearing, or provide an opportunity to present
further evidence. It he denies it he must inform the protestant of his
grounds and of any economic data and other facts of which he has
taken official notice.169

By a 1944 amendment, a protestant may, by request filed prior
to denial of his protest, require that it be considered by a board of
review consisting of one or more officers or employees of the OPA
designated by the Administrator." 0 Hearings by the board, or by a
subcommittee thereof, with subpoena power, are provided for, and
the Administrator is required to cause to be presented to such board
evidence in support of the protested provision. The protestant is to
be informed of the recommendations of the board, and if the Admin-
istrator rejects them, of his reasons."'

Any person whose protest is denied may within thirty days file a
complaint with the Emergency Court of Appeals created by the Act.172

This court is to consist of three or more judges designated by the

'G See Nathanson, The Emergency Price Control Act of 1942: Administrative Pro-
cedure and Judicial Review (1942) 9 LAw & CONTEmP. PROB. 60, 61; and Note (1944)
12 Gao. WASH. L. Ray. 414, 456.

36 7Bowles v. Willingham, supra note 147 and see Yakus v. U.S., supra note 145,
at 436.

168 58 STAT. (1944) 638, 50 U. S. C. A. App. § 923 (a).
169 Ibid. The Administrator may take official notice of economic data and other

facts, ibid. § 923(b). Under the original Act, the Administrator had an alternative period
of ninety days after issuance of the regulation within which to act. 56 STAT. (1942) 31.
For a detailed consideration of the protest procedure see Nathanson, op. cit. supra note
166, at 63-69.

17058 STAT. (1944) 638, 50 U.S. C. A. App. § 923(c).
171 Ibid. By an amendment of 1944, if the Administrator fails to grant or deny a

protest within a reasonable time, the protestant may petition the Eiaergency Court of
Appeals, which may require the Administrator to dispose of the protest within such
time as it shall fix, and if he fails to do so, the protest shall be deemed denied. 58 STAT.
(1944) 639, 59 U. S. C. A. App. § 923(d).

172 56 STAT. (1942) 31, 50 U. S. C. A. App. § 924(a).
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Chief Justice of the United States from among the federal district
and circuit judges, two of whom shall constitute a quorum of the
court and of each division thereof, in case it sits in divisions. "' The
court may sit in such places as it may designate and has in fact held
sessions in various parts of the country. In pursuance of statutory
authorization, it has issued its own rules of procedure.'-' There are
now five judges designated as the United States Emergency Court
of Appeals.'

Although in form the proceeding before the court is original, in
substance it is a review of the action of the Administrator. The court
acts upon the complaint and the transcript of the prior proceedings
to be filed by the Administrator. If further evidence should be taken,
the court must order it presented to the Administrator.116 The court
may enjoin or set aside, in whole or in part, any regulation, order or
price schedule, but only if the complainant establishes to the satis-
faction of the court that the provision in question is not in accordance
with law or is arbitrary or capricious.' Under this provision the
court has power to review all questions of law, including the question
whether the Administrator's determination is supported by the evi-
dence, and any question of the denial of due process or procedural
error appropriately raised in the course of the proceedings.' If the
restriction on review is intended to prevent the court from forming
an independent judgment as to the weight of the evidence when a
complainant raises a constitutional issue, such as denial of due process
by the making of a confiscatory regulation, the restriction is not for
this reason invalid, although older cases suggest a doubt.'7 Provision
for petition for certiorari to the Supreme Court within thirty days
is made and such cases are to be advanced and expedited by the
Supreme Court. The Act has been held to afford arq adequate means
of judicial review of the Administrator's action.8 0

17356 STAT. (1942) 31, 50 U. S. C. A. App. (1944) § 924(c). The original Act re-

quired three judges for a quorum. 56 STAT. (1942) 31.
174 50 U. S. C. A. App. p. 387. Issued May 12, 1942, effective May 20, 1942.

175See (1945) 61 F. Supp. XIV. Chief Judge Albert B. Maris and Judges Calvert
Magruder, Thomas F. McAllister, Walter C. Lindley and Bolitha J. Laws.

176 50 STAT. (1942) 31, 50 U. S. C. A. App. § 924(a).

1'- 56 STAT. (1942) 31, 50 U. S. C.A. App. § 924(b).
17
8 Yakus v. U. S., supra note 145, at 437.

179 For the cases and argument, see Nathanson, op. cit. supra note 166, at 72.

180 Yakus v. U. S., supra note 145; Bowles v. Willingham, supra note 147; Rotten-
berg v. U.S. (C.C.A. 1st, 1943) 137 F. (2d) 850 (consolidated with the Yakus case
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One of the most interesting features of the Act, from the lawyer's
standpoint, is section 204(d)'Si which gives the Emergency Court of
Appeals, and the Supreme Court on review, exclusive jurisdiction to
determine the validity of any regulation or order of the Administrator,
and prohibits all other courts, federal, state, or territorial from con-
sidering such validity or restraining or setting aside in whole or in
part any provision of the Act, or of any regulation, order or price
schedule. This was held valid in so far as it withdraws from federal
courts power to enjoin enforcement of OPA regulations in Lockerty
v. Phillips.182 But when a person is prosecuted in a district court of
the United States for violation of a maximum price regulation can
he be prevented, constitutionally, from attacking the validity of the
regulation? The Supreme Court, two justices dissenting, held that
he could, and thus upheld section 204 (d) in this important respect.1"
Two questions, however, were left open: (1) where the regulation is
unconstitutional on its face, e.g., for race discrimination; and (2)
when the defendant is prosecuted while he is diligently presenting a
protest.

The third important issue involved in section 204(d), whether
Congress can withdraw from state courts authority to adjudge a
regulation invalid, was passed upon affirmatively in Bowles v. Wil-
lingham.184 Moreover, a federal district court may enjoin a suit in a
state court in which the validity of the Emergency Price Control Act
and of orders issued under it is assailed and restraint of such orders
is sought.'85 The Supreme Court, one justice dissenting, held that
Judicial Code section 265,186 forbidding injunctions in courts of the
United States to stay proceedings in state courts, was subject to an
exception here, implied from the terms of the Emergency Price Con-
trol Act.

Although under the foregoing cases no court, state or federal,
except the Emergency Court of Appeals, can entertain an action to
enjoin enforcement of a regulation, based either on the invalidity of
the regulation or of the Act, a state court may, nevertheless, consider

before the Supreme Court). For important comments on the protest procedure and
judicial review, see Note (1944) 12 Gao. WASH. L. Rav. 414, 423-441.

18156 STAT. (1942) 32, 50 U. S. C. A. App. § 924(d).
182 (1943) 319 U. S. 182.
183 Yakus v. U. S., supra note 145.
184Supra note 147.
185 Ibid.
18036 STAT. (1911) 1162, 28 U.S. C. (1940) § 379.
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the validity of the Act in a suit brought by a consumer or tenant for
treble damages, or by the OPA for enforcement of a regulation.Is'

Nonstatutory Methods of Relief.

In addition to the formal, statutory protest procedure outlined
above, the OPA has set up at least two modes of administrative
relief. One method is by petition for adjustment of the price fixed
under a regulation ."" Such a petition may be filed in any district
office of the OPA and if it is not acted upon favorably there, it may
be reviewed by the regional office. If it is of a type which can only
be acted upon by the regional office it will be forwarded to the re-
gional office and the determination of the latter, if unfavorable, may
be reviewed by the national office. The Administrator has provided
for protest of his action upon petitions for adjustment, and this makes
possible review in the Emergency Court of Appeals.8 9

A second method of relief is by petition for amendment of a
regulation. This is a somewhat more formal matter than a petition
for adjustment and can be handled only by the national office. 9' The
denial of such a petition is not subject to protest or review. " '

Sanctions.

The Administrator is well-armed with means of securing com-
pliance. (1) He may apply to any "appropriate court", which includes
both the federal district courts and the courts of the states and ter-
ritories,'92 for a temporary or permanent injunction, without bond,
when any person has engaged or is about to engage in any acts con-
stituting violations of the EPCAOS Such injunctions issue only in
the discretion of the court, not as of right; 'I and sweeping injunc-
tions in general terms against violation of price regulations will not
be granted."v (2) Any person who wilfully violates the Act or who

187 Miller v. Municipal Court (1943) 22 Cal. (2d) 818, 142 P. (2d) 297. See also

Duniway, op. cit. supra note 129, at 94. For a review of earlier decisions affecting OPA
see Sprecker, loc. cit. supra note 144.

188 See Parker, op. cit. supra note 165, at 8-9.
189 See Duniway, op. cit. supra note 129, at 93.
10 See Parker, op. cit. supra note 165, at 9.
191 Bogart Packing Co. v. Brown (Emerg. Ct. App. 1943) 138 F. (2d) 422. Here

we follow Regional Attorney Duniway, op. cit. supra note 129, at 93 rather than the
conflicting view of Regional Attorney Parker, op. cit. supra note 165, at 9.

19 2 See Ginsburg, op. cit. supra note 129, at 55.
193 56 STAT. (1942) 33, S0 U. S. C.A. App. § 925(a).
194 Hecht Co. v. Bowles (1944) 321 U. S. 321.
19 Sprecher, op. cit. supra note 144, at 56, 122.
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makes false statements or false entries in documents or reports re-
quired under the Act is subject, upon conviction, to a fine of not more
than $5,000 or imprisonment for not more than one year or both. 9 '
(3) The Act provides for civil suits for damages following in general
the examples of the Sherman Act, the Clayton Act, the laws protect-
ing trade marks, and certain other statutes. 19- The original Act au-
thorized treble damages, with a minimum of $50, plus a reasonable
attorney's fee and costs,19S and it was held that once a violation was
proved in such an action, the plaintiff was entitled to the full recov-
ery, regardless of wilfulness or other mitigating circumstances.'"
As amended by the Extension Act of June 30, 1944, the provisions
as to damages have been rendered less harsh. The minimum now
recoverable is the actual overcharge or $25 whichever is greater, and
in the case of nonwilful violations the damages are limited to the
minimum.' If the person overcharged fails to sue within thirty days,
or is not entitled to bring the action, it may be brought by the Ad-
ministrator on behalf of the United States. Whichever party sues
must do so within a year.201

(4) The final means of enforcement provided in the EPCA is
licensing and license suspension. Whenever he deems it necessary or
proper to effectuate the purposes of the Act, the Administrator may
require a license as a condition of selling any commodity subject to
price control. Certain safeguards are provided, and no license may
be required of farmers or fishermen, or in connection with the sales
of newspapers, books or other printed material, or motion pictures
or radio time. 2 Suspension of licenses for violation of orders and
regulations is only by application of the Administrator to state, ter-
ritorial or district courts-and not in the district courts unless the
licensee is doing business in more than one state or has gross sales
exceeding $100,000 per annum. Such suspension may not exceed a
period of twelve months.2 3 In 1944, some 191 license suspension ac-

19656 STAT. (1942) 33, 50 U.S. C.A. App. § 925(b).
1 97 See Ginsburg, op. cit. supra note 129, at 56, n. 139.
198 56 STAT. (1942) 34.
199 Bowles v. American Stores, Inc. (App. D.C. 1943) 139 F. (2d) 377, cert. den.,

(1944) 322 U.S. 730.
20058 STAT. (1944) 640, S0 U. S. C.A. App. § 925(e). See also Note (1944) 43 MiCH.

L. REv. 188, 201-202.
20158 STAT. (1944) 640, 50 U.S.C.A. App. § 925(e).
20256 STAT. (1942) 34, 50 U. S. C. A. App. § 925(f) (1).
203 56 STAT. (1942) 35, 50 U. S. C. A. App. § 925(f) (2). See Ginsburg, op. cit. supra

note 129, at 56-58.
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tions were filed in court. By an amendment contained in the Exten-
sion Act of June 30, 1944, Congress blocked the Administrator from
using suspension powers derived from the rationing authority (which
will be discussed below) in order to prevent price violators from deal-
ing in rationed commodities."0 '

Some idea of the magnitude of the OPA's enforcement work may
be gathered from the fact that in 1944 some 4,814 criminal indict-
ments were returned and informations filed; 16,650 injunction suits
were filed; 22,706 treble damage actions by the OPA were settled, -°

and 5,024 such suits were filed. Another important phase of enforce-
ment, namely, through suspension orders, will be mentioned under
the head of rationing, below.

B. RENT CONTROL

Although rent control on the national scale provided for in the
EPCA had never before been attempted in this country, there were
important legislative precedents. Thus the Ball Rent Law of 1919, 20

upheld in the leading case of Block v. Hirsk,207 created a rent com-
mission for the District of Columbia, with power to fix rents at a
reasonable figure and evictions were forbidden except for specified
causes. Massachusetts, New Jersey and New York passed statutes
after World War I which gave tenants a defense, when sued for rent,
that the charge was unreasonable and oppressive."'5 On December 2,
1941, before Pearl Harbor, Congress passed the District of Columbia
Emergency Rent Act, prescribing that the maximum rent for housing
accommodations in the District was to be that to which the landlord
was entitled on January 1, 1941."

20456 STAT. (1944) 641, 50 U.S. C.A. App. § 925(f) (2), last sentence. See Note

(1944) 43 Mimc. L. REv. 188, 203.
20 5 The figure of 22,706 includes 11,489 cases brought by the Administrator when

the purchaser of the commodity was not entitled to sue, e.g., because he bought in the
course of his trade or business rather than for consumption, see 56 STAT. (1942) 34,
50 U.S.C. A. App. § 925(e) ; and 11,217 which were the Administrator's suits author-
ized by the amendment of June 30,1944, 58 STAT. (1944) 640, 50 U. S. C. A. App. § 925(e)
in cases where the purchaser might himself have sued but failed to do so within thirty
days. All the statistics are unpublished figures furnished through the courtesy of OPA
officers.

2 06 Act of Oct. 22, 1919, c. 80, tit. II, 41 STAT. (1919) 298.
207 (1921) 256 U.S. 135.
2 8 See Borders, Emergency Rent Control (1942) 9 LAW & CONTEMP. PROB. 107,

113-114. The New York legislation was upheld in Levy Leasing Co. v. Siegel (1922)
258 U. S. 242.

209 55 STAT. (1941) 788. See Borders, op. cit. supra note 208, at 107.
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Congress did not attempt in the EPCA to lay down a fixed rent
basis, as in the District of Columbia Act, for each of America's six-
teen million rent-paying families. Instead, Congress delegated to the
Price Administrator the right to establish maximum rents in defense
areas to be designated by him.210 Such maximum rents are to be "gen-
erally fair and equitable" and such as will effectuate the purposes of
the Act.211 So far as practicable, the Administrator is to give con-
sideration to the rents prevailing on or about April 1, 1941, or if that
date is not deemed a normal one by the Administrator, by reason of
increases in rents resulting from defense activity, then some other
date, not earlier than April 1, 1940, may be fixed as the standard for
the defense area in question. In fact, the Administrator, down to July
1943, used five maximum-rent or "freeze" dates, viz., January 1,
April 1, July 1, and October 1, 1941, and March 1, 1942.212

The Administrator is required to make adjustments for relevant
factors of general applicability as to rents, including increases or de-
creases in property taxes and other costs in the defense-rental area.
He is also to provide by regulation for the making of individual ad-
justments in those classes of cases where on the basic date, due to
peculiar circumstances, the rent was substantially higher or lower
than generally prevailing for comparable accommodations in the area
and where substantial hardship has resulted since the maximum rent
date from a substantial and unavoidable increase in property taxes
or operating costs.213 He may regulate or prohibit renting or leasing
practices, including practices relating to recovery of possession,24
which are equivalent to, or likely to result in, rent increases. Controls
are to be removed when no longer needed in any defense-rental area

210 56 STAT. (1942) 25, 50 U. S. C. A. App. § 902(b).
211 See supra note 133.
2 12 See Symposium, The Administration of Rent, Rationing and Price Control

Legislation (1943) 18 INn. L. J. 263, 265. Cities over fifty thousand in population showed

a rent increase in per cent of the total rent bill of from three to twenty-five per cent
between September 1939 and January 1942; and cities over fifty thousand an increase
of from three to ninety-five per cent in the same period, see Borders, op. cit. supra note
208, at 111.

213The original Act contained a vague discretionary clause as to adjustments.
56 STAT. (1942) 26.

214Any effective rent control program must include regulation of evictions, for the
threat of dispossession is the landlord's most potent weapon. The language of the EPCA
in respect to evictions and rental practices is more general than in any preceding rent-
control statutes. 56 STAT. (1942) 26. The Extension Act of June 30, 1944 made provision
for adjustments mandatory and specified the grounds stated in the text. 58 STAT. (1944)
634, 50 U. S. C. A. App. § 902(e).
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for eliminating abnormal increases in rents. Before establishing maxi-
mum rents in any defense area, a sixty-day notice must be given
setting forth the necessity for, and recommendations with reference
to, the stabilization or reduction of rents for the area.2 15

At this writing, January 1946, most populous areas are subject
to the control of residential rents. Some four hundred defense-rental
areas have been designated, containing fifteen million housing-units
and eighty million people. 16 Two principal regulations are in effect,
one for houses and apartments,2 7 the other for rooms in hotels and
rooming houses.218 These regulations are similar and each has four
parts. One provision freezes the maximum rent as of a certain date.219

Another freezes the equipment and services furnished with accom-
modations; certain minor decreases in equipment and services may
be made without corresponding reductions in rents, e.g., less clean-
ing and decorating in houses and apartments.' A third provision re-
stricts the eviction of tenants. Regardless of the termination of a
lease, the right of eviction is limited to specified causes such as: non-
payment of rent or continued violation of substantial covenants after
written notice to cease such violation; commission of a nuisance;
and proposed occupancy by the landlord himself, accompanied by
permission to evict, granted on petition by the landlord. Upon sale
of the rented property, a tenant in possession cannot be summarily
evicted. A three-month period must elapse after the issuance of the
certificate of eviction by the area rent director before the tenant can
be forced to vacate. No such certificate will issue unless one-third of
the purchase price has been paid, and borrowed money cannot be
counted toward this one-third. A fourth provision requires the regis-
tration of all units with local rents offices of the OPA, the posting of
rates in hotels and rooming houses, and the keeping of records.2 2

1

It results that the rent-control provisions of EPCA affect two

21558 STAT. (1942) 633, 50 U. S. C.A. App. § 902(b).
216 See McCarthy, Aspects of Federal Rent Control (1945) 31 CORN. L. Q. 68, 69.
217 Rent Reg. for Housing, 9 FED. REG. (1944) 11335.
218 Rent Reg. for Hotels and Rooming Houses, 9 FED. REG. (1944) 11322.
219The dates vary. In Chicago it is March 1, 1942; in Detroit, April 1, 1941; in

Cleveland, July 1, 1941.
220 See McCarthy, op. cit. supra note 216, at 70. Without a freezing of services, the

landlord could largely defeat the freezing of rent. See Borders, op. cit. supra note 208,
at 120.

2
2
1 Ibid. at 70-71. See also, Symposium, op. cit. supra note 212, at 268-269. For

detailed treatment of the maximum rent regulations as related to eviction of tenants in
California, see Note (1943) 16 So. CALi'. L. Rav. 315.
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vital clauses of the ordinary lease, namely: the rent-payment cove-
nant (if the stipulated amount is in excess of the maximum for the
defense area in question, the rent figure is automatically reduced to
the maximum); and the vacating clause under which the tenant
agrees to surrender his accommodations at the expiration of the lease.
This clause is no longer in force.

Protest, Judicial Review, Sanctions.

The provisions of EPCA for criminal prosecution, treble-damage
action, injunctive relief, protest to the Price Administrator and re-
view in the Emergency Court of Appeals already discussed as to price
control apply also to rent control. 2' It should be noted, however, that
under the wording of section 203 of the Act,' and of Procedural
Regulation No. 3,1 only the landlord-not the tenant-has a right
to protest a regulation or order of the area rent director and obtain
a review in the Emergency Court of Appeals.

Constitutionality and Construction.

The right to control residential rents falls within the war powers
of Congress, and the EPCA, in respect to the rent-control provisions
involves no unconstitutional delegation of legislative power.22 5 These
powers, it has been argued, do not end with the cessation of actual
hostilities but permit Congress to remedy evils engendered by and
outlasting the conflict.' The constitutionality of the rent regula-
tions requiring continuance of services furnished by the landlord ap-
pears established by Marcus Brown Holding Co. v. Feldman2 in
which the Supreme Court rejected the contention that a similar pro-
vision of the New York Housing Laws of 1920 violated the Four-
teenth Amendment.

The Emergency Court of Appeals has construed the "generally
fair and equitable"' requirement as to maximum rentals as mean-
ing that the profits should be such as were normally enjoyed by land-
lords before the impact of defense activities.2 No individual adjust-

M22 cCarthy, op. cit. supra note 216, at 69, n. 5; Symposium, op. cit. supra note
212, at 270.

223 58 STAT. (1944) 638, 50 U. S. C. A. App. § 923.
2248 FFn. Rao. (1943) 526.
2 2 Bowles v. Willingham, supra note 147.
220 See McCarthy, op. cit. supra note 216, at 71-72, citing Stewart v. Kahn (1870)

78 U. S. (11 Wall.) 493.
27 (1921) 256 U.S. 170.
=2 56 STAT. (1944) 25, 50 U. S. C. A. App. § 902 (b).
=gMadison Park Corporation v. Bowles (Emer. Ct. App. 1943) 140 F. (2d) 316.
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ment is allowable unless: (a) the rental on the basic date was not
"a bargaining valuation of the property for rental purposes"," i.e.
a rent ascertained by the normal arms-length dealing between land-
lord and prospective tenant; or (b) unless substantial change in the
accommodations furnished has taken place after the basic date,
altering the rental value."'

The basic date, it seems, must be fair and equitable not only to
landlords in general in the area but also to each typical, distinguish-
able segment of housing accommodations, but not, however, to each
individual landlord. 2

C. RATIONING

Prior to December, 1941, consumer rationing had never been
tried in this country. Although there were no domestic precedents,
foreign experience was not much drawn upon,= and Congress laid
down no framework like that for price and rent control, upon which
to build. The statutory basis of rationing differs entirely from that of
price and rent control. Rationing rests upon the allocation clause of
the Priorities and Allocation Act of May 31, 1941, and that clause as
broadened and carried into the Second War Powers Act of March 2 7,
1942 .2 4 The allocation clause, quoted above as the basis for most of
the power of the WPB, does not mention rationing but authorizes
the President to "allocate" materials and facilities when he is satis-
fied that fulfillment of requirements for the defense of the country
will result in a shortage in the supply for defense or for private ac-
count or for export.

The allocation power under the Priorities and Allocations Act
had first been delegated to OPM (Office of Production Manage-
ment).2 It was apparent at once after Pearl Harbor that rubber

230 Village Apartment Homes v. Bowles (Emer. CL App. 1945) 149 F. (2d) 649, 652.
31 Ibid. at 652-653.

232 McCarthy, op. cit. supra note 216, at 74-75. For other construction points see

Note (1944) 12 GEo. WASH. L. Rnv. 414, 444-450.
2 3S See Beuscher, Law-Taught Attitudes and Consumer Rationing (1945) Wis. L.

RLzv. 63, 64.
2

3 4 Supra notes 91, 92. However, the EPCA seemed to confirm the rationing author-

ity which the President and his delegates had already begun to exercise under the alloca-
tion clause by providing that he might transfer to OPA any of the powers and functions
relating to priorities or rationing conferred by law upon any other agency. 56 STAT.

(1942) 29, So U. S. C. A. App. § 921(b).
235 ExEC. ORDER 8875, 6 FED. Rxa. (1941) 4483. For the technical basis of rationing

see the excellent summary in Duniway, op. cit. supra note 129, at 87-88, and in Fairchild,
The Legal Mechanism of Rationing (1944) 28 MARQuTTE L. Rav. 11.
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would be short, and on December 10, 1941, OPM prohibited prac-
tically all sales and deliveries of new tires and tubes."3 On December
27, 1941, consumer rationing of tires was authorized, and terms were
indicated, in another OPM order which delegated to OPA the en-
forcement, interpretation, and amendment of the order. 7 OPA then
(prior to EPCA of 1942) existed only by virtue of a presidential
order of April 11, 1941.m General rationing authority at the retail
and consumer level was conferred upon OPA by an order of Donald
Nelson as head of WPB (which had been created on January 16,
1942, succeeding to the powers of OPM)," viz., Directive No. 1,
concurred in by the PresidentL4 °

After the passage of the Second War Powers Act, the President
delegated allocation authority thereunder to WPB, with authority
to subdelegate rationing to OPA, the latter to have the means of
enforcement provided by the sanctions in the Second War Powers
Act,' - already noted.24 2 In addition to the general rationing author-
ity given OPA, there exists for each rationed commodity a specific
order either from WPB or from another agency delegating rationing
power to OPA. OPA is merely the administrative medium for ration-
ing; other agencies determine the type of goods to be rationed and
the quantity available, for which OPA may issue the evidences of
authority to purchase.' Three examples may be noted.

Food. The allocation authority over food was transferred to the
Department of Agriculture on December 5, 1942.11 Rationing of
food was later delegated by Agriculture to OPA, a food directive,
e.g., for sugar, fats, meat, processed foods, issuing in the case of each
item which Agriculture determined should be controlled.4 5

Rubber. The Rubber Director, whose office was created Septem-
ber 17, 1942, pursuant to authority given him, has directed OPA to
carry out certain duties in his field.24

0 Supplementary Order M-1S-b, 6 FED. REG. (1941) 6406.
2 37 Supplementary Order M-15-c, 6 FED. REG. (1941) 6792.
238 EXE=. ORDER 8734, 6 FED. REG. (1041) 1917.
2 9ExEc. Om 9024, 7 FED. RyE. (1942) 329.
2 7 FED. REG. (1942) 562.

" ExEC. ORDER 9125, 7 FED. Ri.. (1942) 2719.
2 4

See 56 STAT. (1942) 177, 50 U. S. C.A. App. § 633.
243 Fairchild, op. cit. supra note 235, at 11; Duniway, op. cit. supra note 129, at 89.
2 "-ExEc. ORDER 9280, 7 FE. RwE. (1942) 10179.

See Duniway, op. cit. supra note 129, at 89.
248 Ibid.
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Petroleum. Formal authority for rationing gasoline came to OPA
from WPB. It also stemmed from the Petroleum Administration for
War, created December 2, 1942, which fixes the quotas for OPA to
ration.247

By far the largest number of directives for rationing specified
goods have come to OPA from WPB, e.g., tires, automobiles, bicycles,
fuel oil, coal, shoes, typewriters, stoves, coffee, etc."8 As of January 3,
1944, OPA's rationing orders (R.O. 1-A to R.O. 17) covered twelve
commodities." 9 At this writing, only one ration order is left, namely
No. 3, Sugar. It was issued, effective April 20, 1942, and has been
amended well over one hundred times. Space does not permit a de-
scription of the interesting mechanism of rationing, but such a de-
scription can be found elsewhere." Three matters remain to be
discussed.

Local War Price and Rationing Boards.

To these Boards is confided the all-important job of issuing ration
evidence, e.g., ration books, stamps, tokens, certificates, to the ulti-
mate consumer. State councils for defense submitted the panels of
names from which the first local boards, i.e., tire rationing boards,
some five thousand of them, were set up. Later the boards were ap-
pointed by OCD. These boards were answerable through the state
OPA offices to OPA in Washington. The members were volunteers,
inexperienced, hastily organized, given little equipment and, for a
long time, insufficiently furnished with clerical help. In a thoughtful
article, Professor Beuscher of the OPA legal staff has epitomized this
vital cog in the rationing machinery as follows:

"This inexperienced and hastily organized, loose-jointed jumble
of 'committees of neighbors' was to have prime responsibility for the
administration of regulatory programs which interfered more directly
with deep-seated American consumer habits and ways of doing things
than anything that had ever come before."'21

The democratic tradition exemplified by the war price and ration-
ing boards, their organization and procedure, and their success in

2U7 Ibid.
S Ibid. at 88-89.

249 See Fairchild, op. cit. supra note 235, at 12-13.

250 Ibid. at 14-16.
201 Beuscher, op. cit. supra note 233, at 64.
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accomplishing a decentralization of the administrative structure and
in handling a gigantic, day-by-day task during the war are described
by Reuben Oppenheimer, Chief Attorney in the Baltimore District
Office of the OPA, in an article published in March, 1943.' 2 Although
their chief function has been rationing, they have earned the term
"Price" in their title through the additional duty of investigating
local price violations, interviewing the alleged offender and, if the
violation is admitted, arranging settlement of the case, usually on
payment of some amount to the United States as damages and the
giving of assurances of future compliance.'

Suspension Orders.

Just as WPB developed an administrative proceeding of a quasi
judicial nature to supplement the sanctions of the Second War Pow-
ers Act, so has OPA, in aid of its rationing function. The first OPA
suspension orders, beginning in March, 1942, were issued, without
any regular or formal procedure, as a means of preventing violators
of ration orders from dealing any further in critical materials.25

Authority to issue such orders had been expressly given to OPA by
WPB.?5 By Procedural Regulation No. 4, first issued June 5, 1942,
and thereafter revised from time to time, a formalized procedure for
administrative notice and hearing, very like that evolved by WPB,
was provided. The conduct of such hearings was under an indepen-
dent division of OPA known as the Office of Administrative Hearings,
which maintained at the regional offices a staff of hearing commis-
sioners, appointed by the hearing administrator.

Although under the allocation clause either WPB or OPA might
have proceeded-and at the beginning did proceed--summarily to
suspend the right of violators to deal in scarce commodities, those
agencies, at the instance of their general counsel (men of conspicu-

2,Z Oppenheimer, The War Price and Rationing Boards (1943) 43 COL. L. Rxv. 147.
2 5S The local boards in this role were representing the Price Administrator who has

an action for treble damages if the buyer does not sue within thirty days, under the
amendment of June 30, 1944, 58 STAT. (1944) 641, 50 U.S. C. A. App. § 925(g).

254 Suspension Order No. 1, 7 FED. REa. (1942) 2106. See Berueffy, The Rationing
Suspension Order and its Development as an Administrative Sanction (1944) 17 Rocrtv
MT. L. REV. 83, 87.

=Directive No. 1, WPB, 7 FED. Ra. (1942) 562.
2M0 John Lord O'Brian, General Counsel for OPM and WPB from 1941 to 1945, of

Buffalo, N.Y., distinguished as a lawyer both in private practice and public service;
David Ginsburg, General Counsel, Office of Price Administration and Civil Supply, and
of OPA from 1941.
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ous ability and fairness, who understood the force of the Anglo-
American tradition of fair hearing before deprivation of rights of
substance, even in wartime) succeeded by degrees in evolving a sat-
isfactory administrative trial and appeal procedure preliminary to
the issuance of suspension orders. To be sure, the Smith Committee
in its report to Congress in 1943, made bitter comment on the sus-
pension order regime, 7 talk of "kangaroo courts" was occasionally
heard over the air,"8 and Dean Emeritus Roscoe Pound, relying
largely on the report of a San Francisco Bar Association Committee,
found in the work of the Office of Administrative Hearings little more
than a revolting example of administrative absolutism.2 9 There is a
lack of federal cases to sustain these strictures. One may surmise
that if the suspension-order procedure of WPB and OPA were as
unfair and arbitrary as the occasional critic would have one believe
-bearing in mind that in 1944 OPA alone issued at least 12,714
suspension orders--congressional pressure would long since have
wiped out this type of sanction. As noted earlier, the constitutionality
of the OPA's suspension orders as an exercise of the allocation power,
not as an extra-statutory penalty, has been established by the Su-
preme Court.m

Draftsmanship of Administrative Orders.

Of special interest to lawyers is the valuable lesson in draftsman-
ship afforded by the experience of war agencies such as OPA and
WPB. These agencies were faced with the task of issuing for publi-
cation in the Federal Register an enormous amount of detailed legis-
lation in the form of regulations and orders. These needed to be exact
and at least reasonably concise. At the same time, they were intended
for the scrutiny not only of lawyers and courts but of the public at
large, from the great manufacturing corporation to the humblest user
of a ration stamp. In the earlier part of the war the legal divisions to
whom drafting was confided chose orthodox lawyers' language such
as one finds in the internal revenue acts or in a corporate mortgage.
The typical order began with a long series of definitions, some of them
adopting the familiar usage of terms, some assigning a specialized or

25T See Berueffy, op. cit. supra note 254, at 84, n. 5.
=Fulton Lewis, Jr., radio commentator, in particular.

259 Pound, The Challenge of the Administrative Process (1944) 30 A.B. A.J. 121.
For a reply to this article see Field, Rationing Suspension Orders: A Reply to Dean
Pound (1944) 30 A.B.A.J. 385.

2
6 Stewart & Bro. v. Bowles, supra note 113.
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unusual meaning. Thereafter came the substance of the order, all
carefully arranged, and yet expressed in such abstract fashion, quali-
fied by so many provisos and exceptions, as to be obscure on first
reading, even to a competent lawyer, and obscure to the "man in the
street" after no-matter-how-much perusal. It became the custom to
put out, along with the order itself, a comment thereon, telling in
simple language what the order was intended to accomplish, and how.
These comments, not the orders themselves, became the bible of the
local boards and offices.

Eventually-beginning sometime in 1943 in the case of OPA,
and rather later and more grudgingly in the case of WPB, which felt
itself, in general, a little less concerned with the "great unwashed"--
the legal staffs discovered that without loss of technical accuracy it
was possible to phrase orders in simple, readily understandable style.
Helpful section headings were introduced, provisos and exceptions
avoided, the twenty-five-line sentence which began "Subject to the
terms of paragraphs 6-15, no pers6n, unless he is, etc.", disappeared.
"Persons eligible to acquire New Passenger Automobiles by Trans-
fers with Certificates" became "Who may get a ration certificate for
a 1942 car?"mI The draftsmen learned from experts in simple English
to intersperse the text at proper points with questions which would
pose the problem to which the matter immediately following related.
This avoided the evil of firing at the reader in highly concentrated
form a series of answers to problems of which he was not yet clearly
aware. It also enabled him more readily to discover where in the
order his own particular situation was taken up.262

It is to be hoped-and here we but echo the conclusion of Pro-
fessor Beuscher in his splendid treatment of this whole matter- - W
that the profession will not forget what the OPA and WPB lawyers,
many of them young honor graduates of leading law schools, finally
learned in the school of experience. Legislation, whether in the form
of statute or of administrative order, need not be involved and ob-
scure. With sufficient effort and skill it can be expressed in simple,
comprehensible terms. If this lesson were taken to heart in drawing
both private and public papers, the common opinion of the lawyer

2o1 See Beuscher, op. cit. supra note 233, at 72.
2o For an OPA example of simplification contrast Rationing Order No. 3, 7 FFD.

REo. (1942) 2966 with Ration Order No. 13, 8 FED. REG. (1943) 1840, As to WPB con-
trast the important Conservation Order, L-41, as it stood on February 19, 1943, 8 FED.
PE. (1943) 2233, with its popularized form on May 29, 194S, 10 FaD. RG. (1945) 6294.

263 Beuscher, op. cit. supra note 233, at 70-74.
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as a person who makes even simple things difficult might. gradually
disappear-to the definite profit of the profession.

IV

INTERNATIONAL ORGANIZATIONS AND AGREEMENTS

UNITED NATIONS ORGANIZATION

On July 28, 1945, the United States Senate ratified the Charter
of the United Nations. Traditionally the nemesis of this country's
attempts at international cooperation, our highest legislative body
gave almost unanimous approval to the agreements reached at San
Francisco.26" ' Although recognizing that the United Nations Organ-
ization leaves much to be desired, a practical view was taken in the
realization that it is at least a beginning toward the creation of a
world league with real ability to enforce peace. No doubt the destruc-
tion of Hiroshima, following this ratification by only nine days,
dramatically reinforced the belief that the new organization was only
a beginning and that imperative now, as never before, was agreement
among nations.

The framework of the Charter emanating from San Francisco
is essentially the same as that proposed by the big powers at Dum-
barton Oaks in the fall of 1944. The body entrusted with the keeping
of world peace and with the duty to suppress acts of aggression in
their early stages, is the eleven-man Security Council, 5 where the
"Big Five"-"6 will always be represented. The General Assembly,
where each member country will have a voice, is primarily a world
forum given only the power to discuss, debate, and recommend.1 7

The judicial branch, the International Court of Justice, with all mem-
bers of the United Nations ipso facto parties to the court-statute,"- 8

264 President Truman appeared before the Senate on July 2, 1945, to present officially
the charter signed by fifty nations at San Francisco on June 26, 1945. (July 2, 1945)
91 CoNG. REc. 7224. The final vote was eighty-nine to two. Ibid. at 8329.

=Charter of the United Nations, arts 23-32.
The United States, Russia, Great Britain, France and China.

207 Charter of the United Nations, arts 9-22. The United Nations Participation
Act of 1945, approved December 20, 1945, authorized the President, by and with the
advice and consent of the Senate, to appoint our representatives in the Security Council
and the General Assembly. PuB. L. No. 264, 79th Cong. 1st Sess. (Dec. 20, 1945). On
December 19, 1945, the President nominated Edward R. Stettinius, Jr., as our repre-
sentative in the Security Council, and Mr. Stettinius, Tom Connally, Arthur H. Vanden-
berg, and Mrs. Anna Eleanor Roosevelt, together with Secretary of State James F.
Byrnes, as our first representatives in the General Assembly. All were confirmed by the
Senate on December 20, 1945. 13 DEPT. op STATE BuL-. 1018 (Dec. 23, 1945).

68 Charter of the United Nations, arts 92-96.
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is patterned after the previous World Court, which was probably
man's most successful attempt at international cooperation.

The primary hope of those present at San Francisco, was that of
free and open discussion of matters which might lead to disagree-
ment. The United Nations Organization with its various councils will
make this possible. But behind lies the Security Council, where the
use of force on the part of the new organization must originate. This
Council is to take action when any "threat to the peace, breach of
the peace, or act of aggression '"ar ° exists and is to have at its disposal,
armed forces, as well as air units, previously agreed upon by the
member nations."r

In the case of Germany or Japan or smaller nations this ever-
present threat of force should be an effective deterrent to future ag-
gressions. But the real weakness of the new organization will be seen
where a permanent member of the Security Council is involved. Any
such country accused of aggression can effectively veto the use of the
United Nations' forces against it; can act as judge on its own case. 1 2

No one can strongly contend that the United Nations Organiza-
tion is not a firm step in the direction of world cooperation and espe-
cially so in the case of the United States. But at the same time any
realistic appraisal of the organization must lead to the conclusion
that the big-power veto is an anachronism in an age of atomic power.
Nations must be educated to the abandonment of this obstructive
prerogative if the new organization is to become an effective force
for world peace.

BRETTON WOODS

Equally important for a peaceful world, and many believe more
so, is international cooperation on an economic level. Early in the

2 69 Important among these are the Economic and Social Council (Charter of the
United Nations, arts 61-72) and the Trusteeship Council (ibid. arts 86-91). On July 31,
1945, the President was authorized to accept membership for this country in the Food
and Agriculture Organization of the United Nations. PuB. L. No. 174, 79th Cong. 1st
Sess. (July 31, 1945). Congress approved our participation in the United Nations Relief
and Rehabilitation Administration in 1944. 58 STAT. (1944) 122, 50 U. S. C. A. App. §§
1571-1578.

2 70 Charter of the United Nations, arts 39-42.
2n Ibid. art. 43. The United Nations Participation Act of 1945 authorizes the Presi-

dent to negotiate special agreements on behalf of this country, specifying our contribu-
tions to such international forces, these agreements to be subject to the approval of
Congress. Once, however, that this aid has been pledged, the President, through our
representative, may make it available to the Security Council without further congres-
sional approval. Pun. L. No. 264, 79th Cong. 1st Sess. (Dec. 20, 1945).

2,2 Charter of the United Nations, art. 27.
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war it was realized that nations would have to disarm economically
as well as militarily if there was to be a chance of peace in the future.
And just as no country can be secure with only bilateral political
compacts, so the field of international finance can best be stabilized
with a multilateral plan joined in by all nations.

With this in mind, President Roosevelt invited the United Na-
tions to send delegates to a monetary and financial conference at
Bretton Woods, New Hampshire, in July of 1944. Preliminary to
this meeting was the work of several years on the part of technical
experts representing-the various countries. Conference delegates from
forty-four nations there agreed that they should set up two agencies,
one an International Monetary Fund,' and the other, an Interna-
tional Bank for Reconstruction and Development," 4 agencies not to
cure all of the world's economic ills275 but to foster world trade by
minimizing monetary and investment differences.

The Bank is to have an authorized capital of $10,000,000,000, '

with this country subscribing $3,175,000,000. 7 Direct loans may be
made but the Bank is designed primarily to facilitate private lending
by guaranteeing loans to member governments and business enter-
prises located therein." Thus although American investors may
make most international loans in the future, all such loans approved
by and made through the Bank will be guaranteed, and the United
States will assume less than one-third of the risk.

The Fund, totalling $8,800,000,000, with this country contribut-
ing $2,750,000,000,21 is aimed to hit directly at the monetary and
trade practices' which greatly restricted world trade in the period
between the wars. Fluctuations in exchange rates are to be mini-
mized, each country being required to fix the value of its currency
in terms of gold."' Member countries encountering exchange difficul-

2 8 See Articles of Agreement of the International Monetary Fund, Dept. of State
Public. 2187, Conf. Series 55, p. 28 (1944).

2 74 See Articles of Agreement of the International Bank for Reconstruction and

Development, Dept. of State Public. 2187, Conf. Series 55, p. 68 (1944). For a general
description of the Fund and the Bank, see O'Connell, Bretton Wood (1945) 5 LAW.
Guime Ray. (No. 2) 60.

275For other international agencies dealing with economic problems, see supra
note 269.

276Articles of Agreement of Bank, art. II, § 2(a).
2771bid., schedule A. Original members' subscriptions total $9,100,000,000.
278 Ibid., art. I.

", Articles of Agreement of Fund, schedule A.
2 5= Ibid., art. I.
281 Ibid., art. IV.
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ties can, within limits, secure gold and other currencies from the
Fund."2 In return, all members agree to eliminate restrictive mone-
tary practices of the past such as exchange control, multiple curren-
cies, and exchange depreciation and discrimination.2 '  In other words,
economic warfare is recognized as a real menace to international
peace even though operating more subtlely than the better-known
methods of waging war.

On July 31, 1945, the United States became the first of the par-
ticipating nations to ratify the agreements reached at Bretton
Woods." 4 By an authorized appropriation of $5,925,000,000,2" our
previously determined contributions to both the Bank and the Fund
were provided for. The President is authorized to appoint, by and
with the advice and consent of the Senate, a governor and executive
directors of both the Fund and the Bank, together with alternates.25 6

A National Advisory Council on International Monetary and Finan-
cial Problems, consisting of the Secretaries of State, Commerce, and
Treasury, together with the Chairman of the Board of Governors of
the Federal Reserve System and the Chairman of the Board of Trus-
tees of the Export-Import Bank, is also created.28 This council, under
the general direction of the President, will act as advisor to our rep-
resentatives on the Fund and the Bank, as well as to the President,
and is to coordinate all governmental agencies concerned with foreign
financial transactions. Congress, however, made it clear that it alone
would have the power to revise our quota in the Fund, change par
values, subscribe to additional shares in the Bank, consent to other
fundamental changes, or loan to the Fund or Bank. a

Congress was also concerned about the authority of the Fund to
use its resources for purposes of relief, reconstruction, or even arma-
ments, or to afford assistance in the case of seasonal and emergency
fluctuations in the balance of payments of any member for current
transactions. If the authority of the Fund is construed to go that far,
our governor is to propose an amendment to the Articles of Agree-

282 Ibid., art. V.
3 Ibid., art. VIII.

2 84 Bretton Woods Agreements Act, PuB. L. No. 171, 79th Cong. 1st Sess. (July
31, 1946).

285 Ibid., § 7.
2M8 Ibid, § 3.

28T Ibid., § 4.

=
8 Ibid., § S.
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ment negativing such interpretation.289 In other words, the Interna-
tional Monetary Fund as envisioned by Congress, is to use its re-
sources only for current monetary stabilization operations. On the
other hand, Congress expressed the hope that the Bank would be
permitted to make or guarantee loans both for economic reconstruc-
tion and for the reconstruction of monetary systems.2 0

By this Act, then, the United States has let it be known that we
stand ready and willing to undertake our allotted share of economic
rehabilitation, just as our political cooperation has been promised by
the ratification of the Charter of the United Nations."9

LEND-LEASE

The Lend-Lease Act of 1941, officially known as "An Act to Pro-
mote the Defense of the United States", 292 introduced still another
specialized type of agreement in our foreign policy. The President
was there authorized "to sell, transfer title to, exchange, lease, or
lend" goods and services to countries "whose defense was deemed
vital to the defense of the United States."' 93 In 1945 Congress ex-
tended for still another year, until June 30, 1946, the President's
power under this law.2"4 The Report of the House Committee on For-
eign Affairs29 5 stated that total lend-lease aid provided by the United
States amounted to over $35,000,000,000 through December 31,
1944, ninety-eight per cent of which had gone to the Soviet Union,
the British Commonwealth, China, and France. In listing $4,000,-
000,000 worth of reverse lend-lease supplies and services, the Com-
mittee report emphasized that "lend-lease and reverse lend-lease are
not two sides of a financial transaction" but that "the principal bene-
fit that the United States receives from our allies is the speeding of
victory over our common enemies with the help of the supplies and
services we provide under lend-lease."

The 1945 Extension Act made it clear that the President did not
have authority under lend-lease to enter into any foreign agreement

289 ibid., § 13.

29
0 Ibid., § 12.

291 On December 27, 1945, the Bretton Woods Fund and Bank Agreements were

signed by the representatives of twenty-nine countries in the office of our Department
of State, 13 DEPr. OF STATz BuLL. 1058 (1945).

29255 STAT. (1941) 31, as amended by 57 STAT. (1943) 20, 58 STAT. (1944) 222, 59
STAT. (1945) 52; 22 U.S. C.A. §§ 411-419.

293 SS STAT. (1941) 31, 22 U. S. C. A. § 412.
2" 59 STAT. (1945) 52, 22 U. S. C.A. § 412.
295 H. R. REP. No. 259, 79th Cong. 1st Sess. (March 6, 1945).
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solely for postwar relief, rehabilitation, or reconstruction.* We had
not set up an international WPA.

Sooner than many had expected, President Truman sent a letter
to Congress on August 30, 1945, prior even to the official Japanese
surrender, stating that lend-lease was ended and that all existing pro-
grams were being terminated as expeditiously as possible2 n

TRADE AGREEMENTS EXTENSION

Another cornerstone in our recent foreign policy has been that of
reciprocal trade agreements with individual countries. The Trade
Agreements Act of 19341 authorized the President to reduce or
increase tariffs up to fifty per cent in this manner. Prior to entering
into such agreements, the President was required to seek the advice
of the Tariff Commission and the Departments of State, Agriculture,
and Commerce, 9 the primary purpose of the Act being to expand
"foreign markets for the products of the United States. '300

'On July 5, 1945, President Truman signed Public Law No. 130, °11
extending for three more years 02 the above law and amending it to
permit reductions or increases in duty up to fifty per cent of the rates
prevailing on January 1, 1945, thus making possible much greater
concessions. The 1945 Act also added the War and Navy Depart-
ments to the agencies which must be consulted in connection with
the formulation of agreements, inasmuch as concessions on strategic
and critical commodities had been proposed. The House Committee
reported that under the 1934 Act, as extended, reciprocal trade agree-
ments had been concluded with twenty-eight countries, including
most of this country's best customers, and that export and import
trade with these nations had increased to a much greater extent than
trade with others.'

29Supra note 294.

27 13 Dpr. OF STATE BuLL. 332 (1945).

29848 STAT. (1934) 943, 19 U.S.C. (1940) §§ 1351-1354, amending Tariff Act of

June 17, 1930, c. 797, Tit. III, § 350.

299 48 STAT. (1934) 945, 19 U. S. C. (1940) § 1354.

300 48 STAT. (1934) 943, 19 U. S. C. (1940) § 1351(a).

30 59 STAT. (1945) 410, 19 U. S. C. A. §§ 1351-1354.
3 O2Previous extensions of the 1934 act were: 50 STAT. (1937) 24, 54 STAT. (1940)

107, 57 STAT. (1943) 125.
3 H. K. REP. No. 594, 79th Cong. 1st Sess. (May 18, 1945).
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V

LABOR

WAR LABOR DISPUTES ACT

Congress was singularly quiet during the war in the field of em-
ployer-employee disputes. Only the War Labor Disputes Act,"04 bet-
ter known as the Smith-Connally Act, stands out as a striking excep-
tion to this statement, most striking, perhaps, for its apparent failure.
No problem looms larger today on the national scene than that of
the reconciliation of management and labor, and labor's wartime
"no strike" pledge,30 5 quite generally lived up to, lulled no thinking
person into the belief that the conflict would not in time come into
the open. That time has now arrived and Congress finds itself armed
with only its inept 1943 Act to solve the problem.

The Smith-Connally Act was passed in June of 1943 over a presi-
dential veto. 3o 6 Congress was rightly concerned over threatened in-
terruption of war production through labor disturbances and sought
by this Act to reduce the possibility of such stoppages. President
Roosevelt objected primarily to section 8 of the Act which required
a notice of intention to strike, followed by a thirty-day "cooling off"
period.307 At the end of such period the National Labor Relations
Board was required to take a secret ballot of the employees on the
question of striking. As feared by many, this section, when complied
with, has served only to dramatize labor's favorite weapon and has,
in effect, made the government a partner with labor in conducting
strikes. The National Labor Relations Board has had little time for
anything other than presiding over costly strike votes,30 which have
proved only one thing, that the rank and file of labor are overwhelm-
ingly behind their leaders and are not silently opposed as many con-
gressional leaders had believed.

Section 9 of the Act was equally inefficacious. It sought, for the
period of the war, to prohibit political contributions by labor organi-
zations. Anyone familiar with recent history on the political scene,

304 57 STAT. (1943) 163, 50 U. S. C. A. App. §§ 1501-1511.
305 See infra note 312.
3 0 See (1943) 89 CONG. RE . 6568.
307In his veto message the President stated: "The 30 days allowed before the strike

vote is taken under government auspices might well become a boiling period instead of
a cooling period. The thought and energies of the workers would be diverted from war
production to vote-getting."

30 See Time, Oct. 9, 1945, at 22.
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especially that of 1944, will be in a position to judge the success of
this provision.

Sections 3 to 6 were intended to give statutory authority to presi-
dential seizures of war plants where production was threatened by
labor disputes. Such seizures have, however, both prior to and since
the passage of this Act, been ordered by the President under his
constitutional powers as Commander-in-Chief 0 9

WAR LABOR BOARD

The War Labor Disputes Act did give previously missing statu-
tory support to the National War Labor Board,"'0 which had been
established by executive order on January 12, 1942. s" Just ten days
after Pearl Harbor, a conference of leaders of labor and industry met
at the White House and agreed that there should be no strikes or
lockouts, that all disputes should be settled by peaceful means, and
that the President should set up a War Labor Board to hear these
disputes."' Twelve commissioners were to constitute the Board, four
representing the public, four, industry, and four, labor, and its juris-
diction extended to all "labor disputes which might interrupt work
which contributes to the effective prosecution of the war."313

In October of the same year the Board was given an additional
function, the administration of the national wage stabilization pro-
gram. 14 This was again done by executive order, 31 5 following the
Stabilization Act of 1942.316 That act empowered the President to
stabilize prices, wages, and salaries, generally at the level existing on
September 15, 1942, and to make such adjustments as were neces-
sary for the effective prosecution of the war or to correct gross in-
equities. Later regulations required War Labor Board approval for
all adjustments in wages, and for all changes in salaries where the
salary payments were not in excess of $5,000 per year and the em-

30 See The Smith-Connally Act (1943) 3 LAW. GuILD REV. (No. 4) 46.
310 Section 7. 57 STAT. (1943) 163, 50 U. S. C. A. App. §§ 1501-1511.

311 EXEC. ORDER 9017, 7 FED. REG. (1942) 237.
312 Rice, The Law of the National War Labor Board (1942) 9 LAw & CONTEMP.

PNoB. 470.
'aSupra note 311.
314 See Haber, Aspects of Wage Stabilization by the National War Labor Board

(1945) 43 Mica. L. RE-v. 1007.
3 1 5 EXEc. ORDER 9250, 7 FED. REG. (1942) 7871.
316 56 STAT. (1942) 765, 50 U. S. C. A. App. §§ 961-971.
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ployee was represented by a labor organization and was not employed
in an administrative, executive, or professional capacity.3 17

Thus the Board, during its first year and a half of existence, was
carrying out the orders of the President and was not operating under
legislative sanction. Its authority stemmed solely from the war powers
of the President. Section 7 of the War Labor Disputes Act merely
reaffirmed this authority by basing it upon the broader war powers
of the federal government. The Act did give a subpoena power to the
Board and in other respects formalized its procedure but made no
changes in composition and added little, if anything, to its substan-
tive powers. 18

Under the Smith-Connally Act and in all executive orders, it was
made clear that the activities of the War Labor Board were not to
conflict with pre-war legislation in the field of employer-employee
relations, the Railway Labor Act,319 the National Labor Relations
Act,320 and the Fair Labor Standards Act."2 It is generally agreed
that these other areas of labor differences were successfully skirted
in most cases and that the National War Labor Board, with its re-
gional boards and its commissions,32' made a real contribution to
wartime peace on the labor front. Tripartite settlement of labor dis-
putes on a national scale became a reality and considerable success
was attained in clamping the lid on eager-to-rise wages.3m

Some had suggested"' that the Board be carried over to deal with
the inevitable disputes of a peacetime economy. On the last day of
1945, however, President Truman brought it to an official end, trans-
ferring its remaining wage stabilization functions and a greatly re-
duced authority in dispute cases to a new agency, the National Wage
Stabilization Board.8  This new Board was established within the

31 Regulations, Office of Economic Stabilization, 7 FED. REa. (1942) 8748. Other

groups were later removed from the jurisdiction of the Board. See Freidin and Ulman,
Arbitration and the War Labor Board (1945) 58 HARv. L. REv. 309, 314, n. 13.

318 Supra note 309.

31944 STAT. (1926) 577, 48 STAT. (1934) 1185, 45 U.S. C. (1940) § 151.

"49 STAT. (1935) 449, 29 U.S.C. (1940) §§ 151 et seq.
32 52 STAT. (1938) 1060, 29 U. S. C. (1940) §§ 201 et seq.
3 22

1n 1943 the Board set up twelve regional boards and a number of commissions

for specific industries, all tripartite in character. 8 Fan. REG. (1943) 16, 676.

= Boudin, The Authority of the National War Labor Board over Labor Disputes
(1944) 43 Mzca. L. REv. 329.

A Ibid. at 380.
3 25 Exc . ORDEa 9672, 11 FFa. REG. (1946) 221.
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Department of Labor 2 and, like its predecessor, calls for represen-
tatives from the public, from management, and from labor. The in-
fluence of the National War Labor Board will continue long after its
official termination, and future congresses, plagued by the problems
of labor, will often turn for guidance to the lessons learned during its
four-year history.

VI

PROBLEMS OF RECONVERSION

Not long after entering upon all-out war on two fronts, Congress
began to prepare for the orderly restoration of American business to
a peacetime basis. It was early realized that government had become
a customer of business to an unprecedented extent and that the ter-
mination of war production would, of necessity, be abrupt, not grad-
ual, leaving in its wake billions of dollars of uncompleted contracts
and even larger amounts of unused war property. Solution of such a
problem logically proceeded along two lines. One led to the Contract
Settlement Act of 1944," the other, to the Surplus Property Act of
1944.329

The Contract Settlement Act was approved July 1, 1944, preceded
by many months of congressional hearings and investigations.3 Con-
gress was assisted materially by the Baruch report, 330 a study of the
over-all post-war problem in the light of our experience following
World War I. There was considerable fear that the settlement of ter-
minated contracts would become a prolonged battle between account-
ants, to the detriment of both government and business. There was
much to be said for the expeditious settlement of all such claims even
if mathematical exactness had to be sacrificed."' Consequently, the
Act had as its broad objective, the speedy payment to businessmen
of the fair compensation due them for the termination of their war

3 2 SThe National War Labor Board had been transferred to the Department of
Labor on September 19, 1945. Exac. ORDR 9617, 10 FED. REG. (1945) 11929.

327 58 STAT. (1944) 649, 41 U.S. C. A. §§ 101-125.

328 58 STAT. (1944) 765, 50 U. S. C. A. App §§ 1611-1646.
3 22 Senator Murray referred to this law as one of the most thoroughly considered

in congressional history. For its legislative background see Murray, The Contract
Settlement Act of 1944 (1944) 20 N. Y. U. L. Q. Rv. 125, 143.

=3( Bernard M. Baruch-John F. Hancock, Report on War and Post War Adjust-
ment Policies, SEN. Doc. No. 154, 78th Cong. 2d Sess. (Feb. 15, 1944).

8
3 1 Ibid. at 8.
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contracts,"3 while at the same time protecting the government against
waste and fraud.3

The real responsibility for settling terminated contracts is placed
upon the agencies that made the contracts in the first place, the agen-
cies that are most familiar with the agreements involved. 4 A Director
of Contract Settlement is provided for with supervisory and policy-
making authority over these agencies and charged with the duty of
carrying out the broad objectives of the Act.335 Congress left for
itself only an investigatory power, to be exercised through the Gen-
eral Accounting Office and the head of that office, the Comptroller
General.33

Sections 6 and 7 of the Act set forth the methods for making final
settlements. The initial procedure and the fundamental policy to be
employed is that of settlement by mutual agreement. Only by settling
almost all contracts in this manner will a rapid conversion to peace-
time production be possible. The Act also recognizes the many dif-
ferent ways of preparing a claim to be used as the basis for negotia-
tion,337 standardized forms being available as well.33

Only if the negotiations fail to result in an agreement will resort
to the "determination"339 or unilateral method be had. Under this
method, a formula will be applied by the governmental agency in-
volved to ascertain the amount due the contractor, this formula con-
sisting of the items of cost and profit for which the government must
pay upon termination. Many of the factors to be considered are set
forth in the Act340 and many others in the uniform termination ar-
ticle inserted in all fixed-price contracts after January 21, 1944.341.

332 Section 6(a).
333 Section 16. See SEN. RP. No. 836, 78th Cong. 2d Sess. (May 2, 1944).
331 Section 6(c). Contractors themselves are expected to do a good deal of the work

of settlement in the case of their subcontractors and suppliers. See Feldman, Compensa-
tion for Terminated Fixed-Price Supply War Contracts (1945) 44 Mici. L. REV. 1.

3 35 Section 4. See Goldman, Termination of War Contracts: The Contract Settle-
ment Act of 1944 (1944) 43 M'ci. L. RFv. 279, 285.

338 Section 16(a). See Goldman, op. cit. supra note 335, at 288. For an account of

the battle of legislative against executive control of settlements, see Murray, op. cit. supra
note 329, at 131.

33? Section 6(b). For a discussion of the various methods, see Feldman, op. cit. supra
note 334, at 10.

338 joint Termination Regulation 522, C. C. H. War Law Service, 1 Govt. Contracts
Section 10,522.

339 Section 6.
340 Section 6(d).

341 Nemmers, Termination of War Contracts (1944) 44 CoL. L. REv. 864; Goldman,
op. cit. supra note 335, at 289; Feldman, op. cit. supra note 334, at 21.
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Appeal is, of course, provided for,342 and sections 8, 9 and 10,
recognizing that even with the best of administration, delays will be
inevitable, make provision for interim financing in the period between
contract termination and final settlement.

The companion measure to the Contract Settlement Act is the
Surplus Property Act of 1944. 3'3 The Federal Constitution provides:
"The Congress shall have Power to dispose of and make all needful
rules and regulations respecting the Territory or other Property be-
longing to the United States. 3'13 Never before in history has any
government owned so much property requiring disposal, and the
above provision has been construed broadly to include all forms of
property, real or personal, tangible or intangible.w

But the grant of this power to dispose does not begin to answer
the far more difficult question of how disposal should be accom-
plished. Hit and miss methods of distributing property worth many
billions could disrupt irreparably our entire economy. In November
of 1942, President Roosevelt asked Congress to begin consideration
of this problem and much attention was devoted thereto during the
next two years, culminating in the passage of the Surplus Property
Act on October 3, 1944.16

A Surplus Property Board was established, 7 consisting of three
members, since replaced by a single Surplus Property Administra-
tor.34 8 All functions of the board were transferred to this Adminis-
trator. The Baruch report3 49 had recommended such an office with
full authority over surplus disposal and Congress followed still an-
other suggestion by requiring the Administrator to name and utilize
existing federal agencies for the actual disposal of specified types of
property. °

Section 2 sets forth the twenty basic objectives of the Act. Stress
is placed upon maintaining a system of free enterprise, giving prefer-
ence to veterans, raising employment, fostering small businesses and
farms, expanding commerce and transportation, discouraging monop-

3 Section 13.
343 Supra note 328.
3 4 Article 4, Section 3.
8 4 5 Olverson, Legal Aspects of Surplus War Property Disposal (1945) 31 VA. L.

REv. 550.
M Ibid. at 559.

34? Section 5(a).
34850 U.S.C. A. App. § 1614.

M Supra note 330.
M Section 10. See Olverson, op. cit. supra note 345, at 562.
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oly, and preventing profiteering. Finally, Congress expressed the de-
sire to obtain for the government the fair value of all surplus prop-
erty. Implementation of these objectives is left largely to those who
administer the Act.

The Act makes it clear-1 that governmental agencies are to have
priority in obtaining goods declared surplus by other agencies, with
second choice going to states and their political subdivisions and in-
strumentalities and to tax-supported nonprofit institutions.3 2 Vet-
erans are to receive preferential treatment in their business and agri-
cultural ventures.3- The needs of little business are expressly recog-
nized and a study was directed, with the aid of the Smaller War Plants
Corporation, to determine how this could best be accomplished. 5 4

Section 19 covers a problem unique to big business, the disposal of
war plants costing many billions. Here, review of most sales by Con-
gress is required, it being realized that ill-conceived disposals could
dislocate entire industries.3

It has been pointed out that in this country's surplus goods lie
opportunities for the betterment of the entire world, while at the
same time there exists the very real danger of business chaos if dis-
tribution is not well-conceived.350 The very dimensions and compli-
cations of the problems make on-the-scene action imperative in many
instances and we can hope that wise administration of the program
will fill in the many gaps intentionally left by Congress.

On October 3, 1944, Congress passed still another act to smooth
out the transitional period, the War Mobilization and Reconversion
Act of 1944.' An Office of War Mobilization and Reconversion was
created,,58 taking the place of the Office of War Mobilization estab-
lished by executive order on May 27, 1943 .3' The director of the
new agency was given supervision over three agencies placed within
his office by the Act: 3 0 Office of Contract Settlement, created by the
Contract Settlement Act of 1944; Surplus Property Board, created
by the Surplus Property Act of 1944; and the Retraining and Re-

M1 Section 12(a).
352Section 13.
3=Section 16.
N% Section 18.

55 Olverson, op. cit. supra note 345, at 576.
356 Supra note 330, at 30.
3 S58 STAT. (1944) 785, 50 U.S. C. A. App. §§ 1651-1678.
3 58 Section 101(a).
3 5 9 ExEc. ORDER 9347, 8 FED. REc. (1943) 7207.
3 60 Section 101 (b).
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employment Administration, set up by Title III of the new Act. The
latter Administration is to coordinate most of the existing agencies
dealing with the retraining, reemployment, and vocational education
and rehabilitation of those released from war work.301 Congress, hav-
ing dealt with contract termination and surplus property disposal,
thus established a third front in the battle of reconversion-direct
consideration of the human element in the shift from war to peace.
Along this same line the War Mobilization and Reconversion Act
bolstered state unemployment funds 0 2 and offered encouragement to
the states to institute programs of public works,36 in addition to
laying down over-all demobilization and reconversion policies0 4

VII

MISCELLANEOUS

This survey of congressional action during the war years is far
from exhaustive. Much wartime federal legislation is today no more
than historically important, but even by limiting further analysis to
those laws with continuing force, sheer volume alone precludes more
than a reference in passing.

Perhaps best known to the veterans are the several acts confer-
ring special benefits and privileges upon them. Within one month
after passing the Selective Training and Service Act of 1940,3 ; the
first peacetime conscription law in the history of this country, 66

Congress enacted the Soldiers' and Sailors' Civil Relief Act of 1940.317

This Act was designed primarily to suspend until a serviceman's re-
turn, actions which might affect his rights or those of his family.",
On March 24, 1943, Congress offered disabled veterans the oppor-

W1 Section 302.
362 Section 401.

=Section 501.
3641 Sections 201-205.

365 54 STAT. (1940) 885, as amended, 50 U. S. C. A. App. §§ 301-318. The last exten-

sion of this act was to May 15, 1946. 59 STAT. (1945) 166, 50 U. S. C. A. App. § 316.

366 On the constitutionality of peacetime conscription see Freeman, The Constitu-
tionality of Peacetime Conscription (1944) 31 VA. L. REv. 40 (unconstitutional), and
Montgomery, The Relation of the Militia Clause to the Constitutionality of Peacetime
Compulsory Universal Military Training (1945) ibid. at 628 (constitutional).

36754 STAT. (1940) 1178, 50 U. S. C. A. App. §§ 501-590. Generally speaking, the
Act is patterned after the Soldiers' and Sailors' Civil Relief Act of 1918, 40 STAT. (1918)
440, 50 U. S. C. A. §§ 101-165.

M 8H. R. REP. No. 3001, 76th Cong. 3d Sess. (1940). See Taintor and Butts, Soldiers'

and Sailors' Civil Relief Act of 1940 (1941) 13 Miss. L. J. 467.
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tunity of taking training courses, not to exceed four years, for pur-
poses of vocational rehabilitation."o Similar educational privileges,
in addition to many other benefits, including guaranteed loans, un-
employment allowances, and assistance in obtaining employment,
were extended to all those returning from service by the Servicemen's
Readjustment Act of 1944, more popularly known as the "G. I. Bill
of Rights."370 Increased pensions also received congressional ap-
proval.3 71

President Truman was successful in obtaining from Congress
authority to reorganize the executive branch of the government. 3' 2

A long series of wartime executive orders,37 pursuant to Title I of
the First War Powers Act,371 4 had made sweeping changes in execu-
tive agencies which could not have continued in effect more than
six months after the official termination of the war, without this
permanent legislation.3 75

The unexpected decision of the United States Supreme Court in
U. S. v. Southeastern Underwriters Ass'n,3 declaring that insurance
was commerce and therefore subject to the Sherman Anti-Trust
Act,377 prompted additional legislation.37

- It is now made clear that
Congress wants state taxation and regulation in this field to con-
tinue, unfettered by the commerce clause. Even the Sherman Act and

36 57 STAT. (1943) 42, as amended, 38 U.S. C. A. § 701(f), 38 U.S. C. A., c. 12,
Vet. Reg. 1(a), Pt. VII.

370 58 STAT. (1944) 284, 38 U. S. C. A. §§ 693-697. See Jonas, Reemployment and

Readjustment Rights of Veterans (1945) 23 N. C. L. Rzv. 107. On December 28, 1945,
subsistence allowances to veterans attending educational institutions were increased and
other educational as well as loan provisions liberalized. PUB. L. No. 268, 79th Cong.
1st Sess. (Dec. 28, 1945).

371 See, e.g., 58 STAT. (1944) 229, as amended by 58 STAT. (1944) 803, 38 U. S. C. A.
§§ 471a, 504, 507b, amending various provisions of prior law. For an article summar-
izing federal legislation applicable to disabled veterans, see Monsman, The Disabled
Veteran-Federal Legislation (1945) 239 ANNALS 38. Other veteran benefit laws: Na-
tional Service Life Insurance Act of 1940, 54 STAT. (1940) 1008, as amended, 38 U. S. C. A.
§ 801; Mustering-Out Pay Act of 1944, 58 STAT. (1944) 8, 38 U. S. C. A. § 691; Veterans'

Preference Act of 1944, 58 STAT. (1944) 387, 5 U. S. C. A. §§ 851-869.
372 Reorganization Act of 1945, PuB. L. No. 263, 79th Cong. 1st Sess. (Dec. 20, 1945).
3 73 See Executive Orders following 50 U. S. C. A. App. § 601.
374 55 STAT. (1941) 838, 50 U. S. C.A. App. § 601.
3 7Z For a history of prior reorganization acts see H. R. REP. No. 971, 79th Cong.

1st Sess. (Sept. 20, 1945).

376 (1944) 322 U. S. 533.
77 26 STAT. (1890) 209, as amended, 15 U. S. C. A. §§ 1-7.

378 PuD. L. No. 15, 79th Cong. 1st Sess. (March 9, 1945).
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the Clayton AcOT are to be inapplicable in insurance cases prior to
January 1, 1948.

More significant for the future, however, than many of the laws
passed during recent years, are the measures which failed of enact-
ment. The control of atomic energy comes first in any such category.
Sound labor legislation is recognized by all as our number one in-
ternal problem. Congress must soon take a stand on a variety of labor
problems, including strike control, continuation of the Fair Employ-
ment Practice Committee, raising of minimum wages,, full employ-
ment measures, and changes in the social security laws. Important
military legislation cannot much longer be delayed, notably the con-
troversial proposals for universal training and for merger of the
armed forces. Further extension of emergency legislation, primarily
price and rent control, will loom large in the debates of 1946. In fact,
Congress must, before long, determine which of hundreds of meas-
ures, geared only to the prosecution of the war, are to be continued,
following the official termination of hostilities.

The problems of peace, especially a post-war peace, are more dif-
ficult than those of a country at war. A fight for survival unifies and
invariably reduces internal dissension. With the defeat of the enemy,
those internal differences are once more highlighted. As difficult as
were the war years of Congress, no one can realistically predict that
the sessions of the immediate future will be confronted with fewer
problems or with problems of less importance.

87938 STAr. (1914) 730, as amended, 1 U. S. C.A. 1§ 12-27.
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