
Comments
CHOICE OF A CORPORATE DOMICILE

I

INTRODUCTION

For the better part of a century, the practice of incorporating business enter-
prises under the laws of certain "liberal" states has been widespread.1 These states
have traditionally offered three inducements to those seeking a favorable corporate
climate: a low initial cost, of incorporation coupled with a low tax rate thereafter,
a simple incorporation procedure, and a broad enabling act.2 These inducements
were particularly attractive during the early part of the century. At that time many
states imposed severe limitations upon the actions of business enterprises incor-
porated under their laws,3 a disadvantage which normally could be avoided by
incorporation under the laws of a "liberal" state.- The taxation schemes of other
states discriminated against domestic corporations in favor of foreign ones.6

During the 1920's, however, a movement arose to re-draft outmoded state
corporation statutes.6 In 1929, for example, California adopted a General Cor-
poration Law7 designed to put California on a competitive basis with Delaware,
Nevada, and other incorporating states in offering legitimate corporate advantages
and facilities.8 Because of its expanded enabling act, and because its taxation
scheme in most cases has not encouraged out-of-state incorporation, many of the
traditional reasons for seeking a foreign corporate domicile do not apply to Cali-
fornia. However, other provisions of the California General Corporation Law,
operating in conjunction with the California Corporate Securities Law9 passed in
1917 and the administrative regulations promulgated thereunder,1° were designed

1 See LARcom, TnE DELAwa n CoRoRATIoN 1-17, 155-79 (1937); Jennings, The Role of

the States in Corporate Regulation and Investor Protection, 23 LAW & CONTEMP. PROV. 193,
194-98 (1958).

2 See Lancom, op. cit. supra note 1, at 15-26.
3 For. example, early laws often limited the authorized capital of the business corporation,

the purposes for which it could be formed, and the length of its life. They often failed to pro-
vide for the power to issue more than one class of stock, to hold their own stock or the stock
of other corporations, or to merge or consolidate. In addition, shares were often assessable
without limit, and double liability to the corporation's creditors was often imposed upon the
shareholders. See Brandeis, dissenting, in Louis K. Liggett Co. v. Lee, 288 U.S. 517, 550-56
(1933) ; Ballantine, Plans for a Modernized Incorporation Law, 16 CALIF. L. REv. 425 (1928);
Dodd, Statutory Developments in Business Corporation Law, 1886-1936, 50 HARV. L. Rav. 27,
31-52 (1936)..

4 Seenote 49 infra.
5 For example, the state of incorporation may impose a heavy tax on capital stock or

intangibles of domiciliary corporations, which is not paid by foreign corporations doing busi-
ness in the-state. See 1 HoRNsTxni, CORORAT'ION LAW AND PRACTICE § 77 (1959) [hereinafter
referred to as HoaRsmm] ; Garrett, Where to Incorporate, 37 ILL. B.J. SUPPLEXNT 386 (1949).

6 See BArLANnEm, CowoRAtioNs § 11 (rev. ed. 1946) ; Jennings, The Role of the States in
Corporate Regulation and Investor Protection, 23 LAW & CONTEmr. PROB. 193, 196-98 (1958).

7 CAM. CoRp. CODE §§ 100-6804.
8 Ballantine, Changes in the California Corporation Laws (1929), 17 CALIF. L. Rav. 529

(1929); Ballantine, Questions of Policy in Drafting ' Modern Corporation Law, 19 CALIF. L.
REV. 465 (1931).

9 CAL. CORP. CODE §§ 25000-26104.
1o Mt. 10 CAL. Anl!. CODE §§ 300-860.
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to protect creditors, security holders, and prospective purchasers of securities,
rather than to facilitate corporate operations. In most cases, however, these limi-
tations of management prerogatives do not constitute sufficient reasons to avoid
a California domicile.

The comment will compare the General Corporation and Corporate Securities
Laws of California, one of the leading states in the protection of security holder
and public interests, with the laws of two of the traditionally management-oriented
states, Delaware and Nevada." It will examine some of the advantages and dis-
advantages to be weighed by a California attorney in deciding whether to incor-
porate a business in California or to seek a foreign domicile. Unless the contrary
is indicated, the comment will be limited to companies that will be selling some of
their securities or doing some business in California. 12 Necessarily it will empha-
size the factors of interest to promoters, corporate managers, or controlling share-
holders, since it is these groups that determine the corporate situs.

II

TAXES AND OTHER COSTS

Savings in state taxes and fees, as well as in the cost of compliance with state
and federal regulatory statutes, may influence the choice of a corporate domicile.
Small companies doing business in a single state will normally find that costs would
be minimized by incorporation in the state where business is done. The problem
most often faced by such small companies is to determine whether out-of-state
incorporation would be prohibitively expensive, assuming that it would be desir-
able for other reasons. Companies that are larger or that are doing business in
several states may minimize their costs through the choice of a state of incorpora-
tion. Since in most cases cost differentials among the states are not large, they do
not constitute a major factor in the choice of a corporate domicile. However, care
should be taken to avoid incorporation in those few states that discriminate
through the imposition of significantly higher costs on domiciliary corporations
than on similarly situated foreign corporations.13

A. Initial Costs

An infant corporation must pay an organization fee to the state of incorpora-
tion when it files its articles of incorporation. 4 Some states impose a flat fee; 15

others impose a fee which is based on the authorized capital stock 16 or the consider-

U For other treatments of California corporation laws, see Jennings, The Role of the
States in Corporate Regulation and Investor Protection, 23 LAW & CONTEMP. PROB. 193 (1958) ;
Wheat, Issuance of Securities Under the California Corporate Securities Law, Continuing Edu-
cation of Bar, ADvismo CAyxx rorAu Busunass ENrEa1~ss 497 (1958) ; Dahlquist, Regulation
and Civil Liability Under the California Corporate Securities Act: I-IV, 33 CAL.e. L. REV. 343
(1945), 34 CAxza. L. REv. 344, 543, 695 (1946); Dalton, The California Corporate Securities
Act, 18 CAma. L. REV. 115, 255, 373 (1930).

1 2 For a brief consideration of enterprises that sell no securities and do no business in
California, see the text at notes 120-22 infra.

13 For example, for a corporation with $10,000,000 capitalization, Iowa would impose an
organization fee of $20. IowA AcTs, 58 GA. ch. 321, § 124 (1959). Illinois would impose a fee
of $5,020. ILL,. Asur. STAT. ch. 32, § 157.129 (Smith-Hurd 1954). Alabama would impose a
fee of $10,000. ALA. CODE tit. 10, § 21(8) (1959 Supp.).

14 See 1 Hoaus=m § 82.
15 See, e.g., IowA AcTs, 58 G.A. ch. 321, § 124 (1959), which imposes a flat fee of $20.
16 See, e.g., DEL. CODE AwN. tit. 8, § 361 (1953).
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ation received for the shares,17 and which increases either at a fixed18 or at a de-
clining rate.19 California, Delaware, and Nevada all employ a declining rate fee
based on the authorized capital stock,20 Delaware having the lowest rates of the
three and Nevada the highest. Though the fees imposed by the three states are
considerably higher than those of the lowest-cost states, they do not seem high
enough to constitute a significant deterrent 2' should these states prove desirable
for other reasons.

Normally, a corporation must also pay an entrance fee in each state in which
it is to do business, other than the state in which it is incorporated. -2 In most states
it is a flat fee.23 In some, however, it is an increasing fee equal to2 4 or somewhat
higher than2 5 the organization fee imposed by the state. If a higher rate is used,

-however, the tax is apportioned according to the contacts the corporation has with
the state.2,

There is usually little incentive to incorporate a multi-state business within
a state in order to avoid its entrance fee, since it is rare for a state to impose an
entrance fee that is significantly higher than its organization fee.21 Entrance fees
may be more significant for companies operating within one state, however, since
such companies can avoid entrance fees entirely by incorporating where they do
business. For example, the size of the $350 California fee2 may discourage a
smaller corporation from seeking a foreign domicile. Since it is a flat fee, however,
it is a less important consideration for larger business enterprises.

A corporation may face additional costs in states in which it sells its securi-
ties.9 If it plans to sell securities of its own issue in California, it must first obtain
a permit from the Commissioner of Corporations, 0 It must pay a permit fee, com-
puted on the value of the securities to be issued, which increases at a declining
rate.3 ' It must also obtain at Its own expense the financial reports and the other
information required by the Commissioner. 32 Delaware and Nevada impose no
such fees upon the sale of securities, since neither state has a "blue sky" law.88

17 See, e.g., ILLc. AwN. STAT. ch. 32, § 157.129 (Smith-Hurd 1954).
Is Ibid.
19 Some states actually employ a declining percentage rate. See, e.g., DEL. CoDE ANN. tit. 8,

§ 361 (1953). Others achieve the same result by employing a fixed amount that is graduated
upward as the capitalization increases. See, e.g., CAL. Gov'T CODE § 12201; NEa. REV. STAT.
§ 78.760 (1957).

20 CAL. Gov'T CODE § 12201; DEL. CODE ANN. tit. 8, § 361 (1953); Nay. REv. STAT. § 78.760
(1957).

21 Compare the California, Delaware, and Nevada fees, set out in notes 46-48 infra, with
the Illinois and Alabama fees mentioned in note 13 supra,

22 See 1 HoRasTEn § 85.
23 See, e.g., CAL. Gov'T CODE § 12204 ($350) ; DEL. CODE ANN. tit. 8, § 341 ($25) (1953).
24 See, e.g., NEv. REv. STAT. §§ 78.760 (1957), 80.050 (1960).
-5 See, e.g., N.Y. TAx LAws §§ 180, 181.2 6Ibid.
27But cf. CAL. Gov'T CODE §§ 12201, 12204.
2 CAL. Gov'T CODE §§ 12201, 12204.
2 9 For a general discussion of the requirements of blue sky laws in the United States, see

Loss & CowT, BL E SxY LAW 17-42 (1958).
80 CAL. CORP. CODE § 25500.
31 CAL. COP. CODE j 26003. A corporation conducting negotiations in California for the

sale of securities of its own issue before it obtains an ordinary permit, must secure a $25 nego-
tiating permit. CAT. CORP. CODE §§ 25516-17, 26002.

82 CAL. CORP. CODE § 25506; Tit. 10 CAL. ADm. CODE §§ 426, 445, 446.38 See Loss & CoWETT, BLuE SKY LAW at 17 (1958).
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Under the present California Corporate Securities Law, the permit fee paid by
a California corporation Is based upon the total value of securities to be issued,
whether sold in California or elsewhere. 34 A foreign corporation, however, pays a
California permit fee only upon securities to be sold in California.3 5 Moreover, if
a foreign corporation sells securities to California residents in a transaction that
is entirely negotiated and completed outside the state, or if it sells securities to
foreign underwriters under a "firm commitment" underwriting agreement, it is
deemed to sell no security of its own issue in this state, and therefore it may escape
the California permit fee entirely.30 Therefore, in some cases it may prove less ex-
pensive for a corporation to sell its securities if it is incorporated outside California.

A company that incorporates in a state where it does no business may en-
counter additional costs that it would not otherwise face. For example, foreign
incorporation will result in the loss of the intrastate exemption to the federal securi-
ties law, thereby subjecting a company to the additional cost of federal registration
unless it can claim another exemption.37 Moreover, it may prove necesary to em-
ploy a corporation service company to perform the necessary formalities in the
state of incorporation, 8 particularly if that state is far from the actual place of
business. This normally will cost about $100.

B. Continuing Costs

A corporation normally will Incur continuing costs in any state from which it
derives income.3 9 For example, under the California franchise and corporate in-
come taxes, net income derived from California sources is subject to a 5.5% tax,
whether or not the corporation Is qualified to do business in California.40 In Dela,
ware both domestic and foreign corporations pay a 5% net income tax on income
derived from within the state; 41 Nevada has no continuing tax based upon net
income. Since these taxes apply with equal force to similarly situated domestic and
foreign corporations, however, they should have no effect upon the choice of a
corporate domicile.

Additional continuing costs may be incurred by a company that incorporates

8 4 CAL. CORP. CODE §§ 26003, 25500, 25003.
35 On their face, the California statutes, cited in note 34 supra, apply to any security issued

by any company, whether domestic or foreign. With regard to foreign companies, however, they
have been applied in practice only to securities offered or sold within the state. See Dahlquist,
Regulation and Civil Liability Under the California Corporate Securities Act: II, 34 CAr.
L. RaV. 344, 380-85 (1946).

36 See the text at notes 95-105 infra for a discussion of firm commitment underwriting.
See also Dahlquist, op. cit. supra note 35.

8748 Stat. 906 (1934), 15 U.S.C. § 77c (1958).
38 E.g., file and record the charter, hold the organizational meeting, and elect the perma-

nent directors.
89 See, e.g., 1 HoaxsrE3n at § 83. But see also 73 Stat. 555 (1959), 15 U.S.C. § 381 (Supp.

1960), which provides that no state net income tax can be imposed upon a corporation engaged
in interstate commerce when its only activity within the state is solicitation of orders to be filled
out-of-state.

40 The California franchise tax is imposed upon enterprises incorporated in or qualified
to do business in California, measured by 5.5% of the net income derived from sources within
the state. CAL. Rav. & TAx. CODE §§ 23151, 25101. The California corporate income tax imposes
a 5.5% tax upon the net income derived from California sources by enterprises not qualified
to do business in California. CAL. Rav. & TAx. CODE §§ 23501, 23503; West Publishing Co. v.
McColgan, 27 Cal. 2d 705, 166 P.2d 861 (1946), aff'd, 328 U.S. 823 (1946).

41 DEL. CODE Axn. tit. 30, §§ 1902-03 (1953).
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in a state from which it derives no income. For example, Nevada charges an
annual fee of $10,4 California has a minimum franchise tax of $100, 43 and Dela-
ware imposes a franchise tax based on authorized capital and computed according
to a complex formula.4 4 In addition, all three states require a domiciliary corpora-
tion to maintain a principal office and resident agent within the state.4 5 A company
incorporated under the laws of a state in Which it does no business may find it
necessary to perform this duty through a corporation service company, at a cost
of approximately $50 to $100 a year.

C. Computation of Expenses

For a more graphic view of the effect of state taxes and costs, consider two
hypothetical corporations with authorized capital of $100,000 and $10,000,000,
respectively. If the two sold all their securities and did all their business in Cali-
fornia, the fees for incorporating them in California would be about $348 and
$2,89846 respectively, plus the cost of obtaining the reports required by the Com-
missioner of Corporations. Suppose, however, that they incorporated under the
laws of one of the "liberal" states, and then qualified to do business in Califor-
nia. As Delaware corporations they would face initial fees of about $658 and
$2,848, 4 7 respectively, while as Nevada corporations they would pay about $723

42 NEv. REv. STAT. § 78.150 (1959).
43 CAL. REv. & TAX. CoDE §§ 23151, 23221, 23153.
4 4 DEL. CODE AwN. tit. 8, §§ 501, 503 (1953).
45 CAL. CORP. CODE §§ 301(c), 3301; DEL. CODE ANN. tit. 8, §§ 131-36 (1953) ; NEV. REV.

STAT. §§ 78.090-.110 (1959).
46 For the purposes of this and the two following footnotes, assume that corporation A

has an authorized capital of $100,000, and that corporation B has an authorized capital of
$10,000,000. Assume that both will sell $100 par shares (for purposes of computing the Dela-
ware franchise tax); that all the shares will be sold in California; and that all business will be
conducted in California. Assume also that both corporations will earn a net income equal to
a 10% return on invested capital.

Initial costs for a California domiciliary corporation.
CORP. A CORP. B

Calif. organization fee ... ......... $ 50 $1000
Calif. permit to sell securities . ....... 198 1798
Calif. franchise tax (minimum) . ...... 100 100

Total initial costs ... ......... $348 $2898
Continuing costs for a California domiciliary corporation.

CORP. A CORP. B
Calif. franchise tax ... ......... $550 $55,000

4 7TInitial costs for a Delaware domiciliary corporation.
CORP. A CORP. B

Del. organization fee ... ......... $ 10 $ 600
Calif. entrance fee ... .......... 350 350
Calif. franchise tax (minimum) .... ..... 100 100
Calif. permit to sell securities . ....... 198 1798

Total initial costs .... ......... $658 $2848
Continuing costs for a Delaware domiciliary corporation.

CORP. A CORP. B
Del. franchise tax ... .......... $ 11 $ 258
Calif. franchise tax ... .......... 550 55,000

Total continuing costs . ....... $561 $55,258

(Vol. 49:5;18
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and $3,748, 4
8 respectively. They would still have to obtain the reports required by

the Commissioner of Corporations. In addition, they might also face the costs of
federal securities registration, as well as the expense of using a corporation service
company.

As discussed previously, under the present California Corporate Securities Law
a foreign corporation may in some circumstances pay a reduced California permit
fee, or may avoid the fee entirely. In the latter case, the initial cost of incorporat-
ing the two hypothetical enterprises in Delaware would be reduced to about $460
and $1,050, respectively, while the cost of incorporating them in Nevada would
be about $525 and $1,950, respectively.

Differences between continuing costs imposed on California and on foreign
corporations do not appear large enough to be important.

III

PROVISIONS OF THE GENERAL CORPORATION LAWS

The general American rule in conflicts of law is that the internal affairs of a
corporation are governed by the laws of the state of incorporation. 49 This rule has
often encouraged business enterprises located in states with inadequate enabling
acts to incorporate elsewhere, particularly since the corporation service companies
stand ready to organize a foreign corporation quickly and at a relatively low cost.50

However, the General Corporation Laws of California, Delaware, and Nevada are
in most respects adequate as enabling acts.51 The differences among the three states
stem primarily from the California provisions designed to protect the interests of

4 s Initial costs for a Nevada domiciliary corporation.
CORP. A CORP. B

Nev. organization fee ... ......... $ 75 $1500
Calif. entrance fee .... .......... 350 350
Calif. franchise tax (minimum) ... ....... 100 100
Calif. permit to sell securities . ....... 198 1798

Total initial costs ... ......... $723 $3748
Continuing costs for a Nevada domiciliary corporation.

CORP. A CORP. B

Nev. annual fee .... .......... $ 10 $ 10
Calif. franchise tax .... .......... 550 55,000

Total continuing costs ........ $560 $55,010
49 See Southern Sierras Power Co. v. Railroad Comm., 205 Cal. 479, 271 Pac. 747 (1928);

17 FLETCHER, CyCLOPEDiA CoRPoRATIONs § 8445 (rev. vol. 1960) ; 2 RABEL, THE CONFLICT OF
LAWS: A COMPARATIVE STUDY 31-33, 69-93 (2d ed. 1960).

The California courts occasionally assume jurisdiction to consider the internal affairs of a
foreign corporation, particularly if it does business solely in California. Sharp v. Big Jim Mines,
39 Cal. App. 2d 435, 103 P.2d 430 (1940); 3 Wrrxn, Sum2ARY oF CAIFORPNIA LAW 2407
(1960 ed.). Generally, however, they appear to apply the law of the state of domicile rather
than the law of California. See Signal Oil & Gas Co. v. Ashland Oil & Ref. Co., 49 Cal. 2d 764,
322 P.2d 1 (1958) ; Sharp v. Big Jim Mines, supra. California may apply its own law to busi-
ness done within the state, however, such as the sale of securities, Gillis v. Pan Am. W. Petro-
leum Co., 3 Cal. 2d 249, 44 P.2d 311 (1935), or the execution of contracts, e.g., CAL. CORP.
Conn § 803.

50 See LARCOm, THE DELAWARE CORPORATION 10-17 (1937).
5 1 See the criteria set forth in 1 HoRNs=xur § 86; RoHRLIcn, ORGANIZING CORPORATE AND

OTHER Busin;ss ENTERPRISES § 6.01 (rev. ed. 1953).
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the security holders and of the general public. The situations in which these differ-
ences may prove significant will be examined at this point. A more complete com-
parison of the three General Corporation Laws may be found in the Appendix
infra.

A. Cumulative Voting
In an effort to increase the common shareholders' power over and representa-

tion on the board of directors, the California Corporations Code makes cumulative
voting a mandatory provision for all domestic corporations. 52 In Delaware and
Nevada, cumulative voting is permissive only.53 In addition, the California code,
in order to insure that cumulative voting will not be circumvented, forbids direc-
tors' terms of office to be staggered,54 a practice allowed in both Delaware and
Nevada.55 It also forbids the reduction of the size of the board below five without
the consent of more than eighty per-cent of the voting shares-the number that
could elect an entire board of five under cumulative voting.5"

Among the objections raised by critics of cumulative voting, several may oca-
sionally prove significant. One objection is the possibility that a rival company
might be able to plant a spy on the board of directors in order to obtain commer-
cial secrets. A second is that the presence on the board of a crank or the represent-
ative of a dissident faction might impede its smooth functioning, or might tend to
make the management overly conservative and unwilling to take necessary risks.
Cumulative voting may also increase the likelihood of a proxy fight, which may be
both expensive and disruptive to the corporation. Finally, under cumulative voting
an individual shareholder might find it somewhat easier to induce corporate action
favorable to his interests alone. A 1951 study indicated that in practice the first
of these possibilities happens rarely, if at all, while the others occur only infre-
quently.57 Nevertheless, whether these objections are justified or not, cumulative
voting is strongly opposed in some management circles.58

Before foreign incorporation is employed as a device to avoid California's cumu-
lative voting requirement, however, several other factors should be considered.
One is the possibility that, under the present California Corporate Securities Law,
the absence of cumulative voting might make it difficult for a corporation to obtain
a permit to sell securities in California, particularly if its principal place of business
is in this state.59 Secondly, although the question has never arisen in California,
a corporation could probably enjoin the seating of a spy on its board of directors.Y°

5 2 CAL. CORx'. CODE § 2235.
5 3 DEL. CODE ANN. tit. 8, § 214 (1953) ; NEv. REv. STAT. § 78.360 (1957).
54 CAL. CoRp. CODE § 805.
5 5

DEL. CODE ANN. tit. 8, § 141 (1953) ; NEv. REV. STAT. § 78230 (1957).
s6 CAL. CORP. CODE § 501.

5 7 See Wn nats, CUMULATI vE VOTMG FOR DmEcTORS 68, 127, 129, 161, 163, 165 (1951).
581d. at 182; Steadman & Gibson, Should Cumulative Voting for Directors be Manda-

tory? -A Debate, 11 Bus. LAW. 22-30 (1955); Sturdy, Mandatory Cumulative Voting: An
Anachronism, 16 Bus. LAW. 550-76 (1961).

59 The California Commissioner of Corporations will "view with disfavor" the sale of shares
without cumulative voting rights by a foreign corporation with its principal place of business
or principal business in California. For other foreign corporations, it will be a negative factor
in determining whether the sale is "fair, just, and equitable." Tit. 10 CAL. ADM. CODE § 367.1.

60 CAL. CORP. CODE § 811 permits the superior court, upon petition by the holders of 10%
of the shares, to remove a director for fraudulent or dishonest acts or gross abuse of authority
or discretion, and to bar his re-election, while § 2236 permits a summary action to determine
the validity of a director's election. See also Remillard Brick Co. v. Remillard-Dandini Co.,
109 Cal. App. 2d 405, 241 P.2d 66 (1952), where the directors of a corporation were removed
for a breach of their fiduciary duty.

[Vol. 49:518
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Furthermore, if dissension should arise on the board, the use of an executive com-
mittee by the majority directors would mitigate its effects.0 '- Even though an exec-
utive committee might not eliminate the more conservative management attitude
that could result from constant criticism, it would enable the corporation to retain
a smoothly functioning administrative team of directors. Finally, there is evidence
that successful proxy fights under cumulative voting, though more frequent, are
more often aimed toward obtaining representation on, rather than control of, the
board of directors;0 2 this may indicate that they tend to be less bitterly contested.
These factors should be weighed against the possibility of ill effects from cumula-
tive voting in determining whether incorporation outside California is desirable.

B. Payment of Dividends

Because California, Delaware, and Nevada all permit dividends to be paid
from the net profits of the preceding accounting period or fiscal year 3 as well as
from surplus, 4 and because all three states permit wasting asset corporations to
pay dividends without setting aside a reserve for depletion,65 their domiciliary
corporations normally should have little trouble finding a source for the payment
of dividends. However, unlike Delaware and Nevada, which permit dividends to
be paid to any class of shares from any available surplus account, California limits
payment of dividends from paid-in or reduction surplus to preferred shares, if there
are any such shares outstanding. 6 In rare situations, this difference might prove
significant. For instance, consider a California corporation with a capital structure
including both common and preferred shares, which has become successful after a
lean period that resulted in the impairment of part of the stated capital attribut-
able to the common shares. Since California permits payment from the earnings
of the previous accounting period under such conditions, the corporation still could
pay dividends to both common and preferred shares. However, if it were to fail to
show a net profit for one accounting period, its directors would not be able to main-
tain a policy of paying regular dividends on the common shares. A Delaware or
Nevada corporation, on the other hand, could pay dividends to common shares
from paid-in or reduction surplus under such circumstances.

C. Limits on Repurchase by the Corporation of its Own Shares

Although all three states permit a corporation to repurchase its own shares, 7

the California code imposes limits similar to those placed on the payment of divi-
dends. A California corporation may repurchase any of its shares out of earned
surplus. However, repurchase from reduction surplus is limited to preferred shares,
if there are any such shares outstanding. Moreover, stated capital and paid-in

61 CAL. CoR. CoDE § 822.
02 See WiLULAms, op. cit. supra note 57, at 68-69, 164-66.
6

3 CAL. Corn. CODE § 1500 allows dividends to be paid from the net profits of the previous

accounting period, which can be from six months to one year in length. DEL. CODE Asx. tit. 8,
§ 170 (1953) and NEv. REv. STAT. § 78.290 (1957) both permit dividends to be paid from the
profits of the current fiscal year and/or the preceding fiscal year.

64 CAL. CORP. CODE § 1500; DEL. CODE AxN. tit. 8, § 170 (1953) ; NaV. REV. STAT. § 78.290
(1957).

65CAL. CoRp. CODE § 1503; DEL. CODE ANN. tit. 8, § 170(b) (1953) ; NEV. RaV. STAT.

§ 78.290 (1957).
66 CAL. CORP. CODE §§ 1500, 1906.
07 CAL. CoRP. CODE §§ 801, 1700, 1704; DEL. CODE AN. tit. 8, .§ 160 (1953) ; NEV. REv.

STAT. § 78.070 (1959).
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surplus can be used for repurchase only in special situations, e.g., to redeem pre-
ferred shares, or to compromise a debt. 68 In contrast, Delaware and Nevada permit
shares to be repurchased from any surplus.6 9

It may sometimes be useful, particularly in the case of a closely held corpora-
tion, to have the corporation purchase a shareholder's interest-perhaps to enable
him or his family to meet an emergency or to buy out the interests of unhappy
heirs. A corporation with both common and preferred shares outstanding and with-
out a large earned surplus might find it difficult under California law to purchase
from a common shareholder. Under Delaware or Nevada law, a paid-in or reduc-
tion surplus could be employed to purchase either common or preferred shares. To
some extent, however, such eventualities may be provided for under California
law through insurance, or through the use of debt securities or classes of common
shares rather than preferred sharesY°

D. Quorum Requirements

A California statute fixes a quorum at shareholders' meetings as "the presence
in person or proxy of the persons entitled to vote a majority of the voting shares." 7'
Delaware leaves the question to the charter or by-laws,72 while the Nevada code
is silent on the matter. It has been suggested that in some businesses it might
occasionally prove difficult to obtain proxies from the holders of a majority of the
voting shares.73 In light of the availability of professional proxy solicitors, how-
ever, quorum requirements should prove significant only in rare circumstances.

E. Position of the Corporation's Management

The promoters and potential managers of a corporation-those who in practice
will ordinarily choose the state of incorporation-should bear in mind that their
position is not as strong under the California General Corporation Law as it is
under the Delaware and Nevada laws. The California cumulative voting provisions
have been mentioned supra. It is easier for the shareholders to remove directors
under the California law than under the laws of the two "liberal" states.7 4 When
certain rights of a class of shares would be adversely affected by a merger, consoli-
dation, 76 or amendment of the articles,78 California requires approval by a larger
majority of such classes than do Delaware or Nevada. In addition, the civil and
criminal liabilities of directors and officers of a corporation are greater under the

68 CAL. CORP. CODE §§ 1706, 1707.
6 9 DEL. CODE AsNN. tit. 8, § 160 (1953) ; NEv. REv. STAT. § 78.070 (1959).
7 0 For a general discussion of the problems of payment of dividends and of the purchase

and redemption of shares, see Millikan, Corporate Purchase of Own Shares, Continuing Educa-
tion of Bar, ADvisiNO CALIFORNIA Busnqass ENTERPRISES 881 (1958); Ballantine & Hills, Cor-
porate Capital and Restrictions Upon Dividends Under Modern Corporation Laws, 23 CALIF.
L. Rv. 229 (1935).

7 1 CAL. CoRp. CODE § 2211.
7 2 DEL. CODE ANN. tit. 8, § 216 (1953).
73 See Garrett, Where to Incorporate, 37 ILL. B.J. SUPPEMENT 386, 391 (1949).
74 Compare CAL. CORP. CODE §§ 810, 811; NEV. REV. STAT. § 78.335 (1957); Campbell v.

Loew's, Inc., 134 A.2d 852 (Del. Ch. 1957). See also the Appendix at notes 144-47 infra.
75 Compare CAL. CoR.P. CODE §§ 4107, 4112, 4124; DEL. CODE ANN. tit. 8, §§ 251(c), 253

(1953) ; NEV. REV. STAT. §§ 78.470, 78.485, 78.540 (1957). See also the Appendix at notes 235-40
infra.

76 Compare CAL. CORP. CODE §§ 3602,3632,3634,3635; DEL. CODE ANN. tit. 8, §§ 242 (a) (5),
242(d)(1) (1953); NEv. REV. STAT. § 78.385 (1957). See also the Appendix at notes 232-34
infra.
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California law than under the laws of the other two states.77 Though these pro-
visions probably would have no effect on a corporation's business, in practice they
may well enter into the choice of a state of incorporation.

IV

CORPORATE SECURITIES LAW

Probably the most striking difference between the California law and the laws
of Delaware and Nevada lies in the administrative regulation of corporations.
While the California Corporate Securities Law embodies one of the most compre-
hensive regulatory schemes in the country,7 8 neither Delaware nor Nevada has a
"blue sky" law.79 Under the present California law, a permit from the Commis-
sioner of Corporations is required for the issuance of securities by California cor-
porations 0 and by foreign corporations to the extent that they sell securities in
this state.8 ' The Commissioner must also approve mergers, consolidations, and
charter or by-law amendments affecting the rights of the holders of outstanding
shares, whether undertaken by California corporations or by foreign corporations
with California shareholders.82

Because the California regulations normally apply with equal force to Califor-
nia corporations and to foreign corporations selling securities in the state, a business
usually cannot avoid regulation in California simply by incorporating elsewhere.
Therefore, the provisions of the California "blue sky" law, whether or not desir-
able from a management viewpoint, will bear upon the choice of a domicile for a
business that plans to sell securities to California residents only in those special
situations in which the California law does not apply to foreign corporations. At
this point an examination will be made of these special situations, as well as of
some of the California administrative regulations that may make foreign incor-
poration desirable when such situations arise.

A. Issuance of Securities in California

The present California Corporate Securities Law authorizes the Commissioner
of Corporations to refuse to issue a permit to sell securities if he feels it would not
be "fair, just, and equitable" to grant it.8 3 Under the regulations prescribed to
implement this power,8 4 the Commissioner must approve both the price8 5 and the
contractual provisions8 6 of the securities to be issued. Several of these regulations
restrict corporate practices permitted elsewhere. For example, they provide that
the sale of nonvoting or limited voting common shares will generally be "viewed
with disfavor" when determining whether a permit should be granted.8 7 The
same view will be taken of the financing of a business not having a "satisfactory,

77 Compare CAL. CORP. CODE §§ 824, 825, 1511, 3015-22; DEL. CODE ANN. tit. 8, §§ 144, 174
(1953) ; NEv. REV. STAT. § 78.145, 78.300 (1957). See also the Appendix at notes 158-68 infra.

78 See Loss & CowxTT, BLuxE Sxy LAW at 35-36, 73-75 (1958).
70 Id. at 17.
80 CAL. CORP. CODE §§ 25500, 25507, 25009(a).
8 l Ibid. See the discussion in note 35 supra.
82 CAL. CoRP. CODE § 25510; tit. 10 CAL. ADm. CODE § 759.
83 CAL. Coai. CODE §§ 25507, 25510.
8 4 Tit. 10 CAL. ADn. CODE §§ 300-860.
8 5 Tit. 10 CAL. ADm. CODE §§ 337-39.
86 See generally Tit. 10 CAL. ADm. CODE §§ 300-860.
87 Tit. 10 CAL. ADm. CODE § 367.1.
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seasoned, earning record" with shares that are noncumulative, nonparticipating,
or redeemable (unless convertible on an equitable basis).88

When a permit is sought to issue promotional shares, i.e., those issued for in-
tangible assets whose value cannot be established to the Commissioner's satisfac-
tion, further restrictions may be imposed. The promotional shares must be placed
in escrow.89 As long as the Commissioner requires the shares to be kept in escrow,0

the promoters must waive all rights both to receive dividends until after the non-
promotional shares have received cumulative dividends of at least 5% per annum,
and to participate in liquidation until after the non-promotional shares have re-
ceived the return of the consideration originally paid.0 1 Furthermore, the holders
of non-promotional shares must be given the right to elect a majority of the board
of directors if there has been a two-year default in payment of their 5 % cumula-
tive dividends.92

It should be kept in mind that most of the Commissioner's regulations may be
waived in special cases.9 3 In particular, most can be avoided by an escrow of all
the shares to be issued.94 However, such an escrow makes a wide distribution of
the shares virtually impossible. Moreover, since an escrow emphasizes to the pros-
pective buyer the aspects of the transaction that the Commissioner finds undesir-
able, it is likely to reduce the resale value of the securities.

B. Effect of Foreign Incorporation

Since the California Corporate Securities Law applies to foreign corporations
that wish to sell securities in this state,95 it is usually pointless to attempt to avoid
the California blue sky provisions by foreign incorporation. In a few situations,
however, foreign corporations may not have to comply with the provisions of the
California Corporate Securities Law. One such situation may arise when a foreign
corporation plans to market its securities through foreign underwriters under such
conditions that the underwriters would be considered the owners of the securities
rather than the agents of the issuer, i.e., a "firm commitment" as opposed to a
"best efforts" agreement.9 6 Since the sale by the issuer takes place outside Cali-
fornia, and since the underwriters are not selling a security of their own issue in
this state, no permit is required. However, since California brokers must stop sell-
ing a security upon notice from the Commissioner that he considers the sale unfair,
unjust, or inequitable,9r the underwriters will probably insist on substantial com-

88 Tit. 10 CAL. ADM. CoD § 364.
89Tit. 10 CAL. ADM. CODE § 370.
90 Shares will be kept in escrow until the reason for putting them there no longer exists.

See Tit. 10 CAL. ADx. COnE §§ 417-19; Wheat, Issuance of Securities Under the California
Corporate Securities Law, Continuing Education of Bar, ADVsING CALiFORNA BusrNss ENrR-
PrsEs 541-42 (1958).

O1 Tit. 10 CAL. ADm. CODE § 372.
92 Tit. 10 Cm. Aum. CODE § 373 ; Wheat, op. cit. supra note 90, at 544.
93 For example, many regulations state that a given practice will be "viewed with dis-

favor," not that it is forbidden. See, e.g., Tit. 10 CAL. ADm. CODE § 367.1.
9 See Wheat, op. cit. supra note 90, at 532-33, 545.
9 5 CAL. CORP. CODE § 25500; Gillis v. Pan. Am. W. Petroleum Co., 3 Cal. 2d 249, 44 P.2d

311 (1935).
96 See Dahlquist, Regulation and Civil Liability Under the California Corporate Securities

Act: I1, 34 CA=n'. L. Rxv. 344, 381-83 (1946).
97 CAL. CoaP. CODE § 25712; Tit. 10 CAL. ADm. CODE § 681. In practice, the Commissioner's

office notifies the underwriters or brokers informally that the foreign security is unacceptable,
whereupon the latter withdraw the offer from California.
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pliance with the California regulations if they plan to sell the security in this state.
Some deviation from the California pattern may be tolerated by the Commissioner,
however, in issues by well-established foreign corporations.

Even if a California enterprise does not plan to deal with foreign underwriters
on a "firm commitment" basis, it might wish to seek a foreign domicile to retain
the option of complying with the California permit requirements or of trying to
raise its capital elsewhere. Under the present California law, a domestic corpora-
tion has no such choice; it must secure a permit for all securities issued, whether
sold in California or elsewhere.98

A second situation in which a foreign corporation might not be subject to the
California securities regulations arises when a company sells its securities to Cali-
fornia residents in a transaction entirely negotiated and completed outside of Cali-
fornia. If there have been no negotiations, offers, sales, or deliveries of securities
in California, the California law does not apply.99 However, it would be a rare case
in which a sale could be made to a California resident without any preliminary
offers or negotiations taking place within this state. 100 Thus, the possibility of
financing a corporation through out-of-state transactions with California residents
does not seem to be worth the risks involved. If an over-zealous client were to
make an offer or to conduct negotiations in California-or if such acts were alleged
by disgruntled purchasers-both the individual involved and the corporation
might be subject to severe criminal penalties.10 1 And if the securities were deliv-
ered in California, the California conflicts of laws rule would result in the applica-
tion of California law to the transaction, making the securities voidable for want
of a permit.102

Additional problems might be raised by the resale in California of securities
issued in a completely foreign transaction. It is clear that the permit exemption
that applies to a bona fide owner selling for his own account103 is not available
to an agent for a foreign corporation who purchases for re-sale in California. 0 4

This exemption is also unavailable when the sale is directly or indirectly in pro-
motion of a scheme for evading the California Corporate Securities Law.10 5 Be-
cause of these two rules, it is possible that the purchaser of securities in a com-
pletely out-of-state transaction might still have to secure a permit should he ever
wish to re-sell in California.

98 CAL. CoRP. CODE §§ 25500, 25003. See note 35 supra.
9 9 
CAL. CoRP. CODE §§ 25500, 26100. See Loss & CowFrT, BLuE SKY LAW at 200-08;

Dahlquist, op. cit. supra note 96, at 380-94; Note, Conflict of Laws: Liability for Interstate
Sales of Securities Under State Blue Sky Laws, 31 CAIF. L. Rav. 95 (1942) ; Christopher, Con-
fict of Laws: Corporate Securities Act: Necessity of Permit, 11 So. CALIF. L. REv. 345 (1938).

100 Although at least one case, B.C. Turf & Country Club v. Daugherty, 94 Cal. App. 2d
320, 210 P.2d 760 (1949), permitted "preliminary negotiations" in California without a permit,
it dealt with a case where no attempt was made to avoid the California law, and it was based
partly on the premise that a regular permit could not be issued merely to talk to people about
the possibility of organizing a business. However, the Corporations Code now specifically pro-
vides for negotiating permits, which are unavailable unless an ordinary permit will eventually
be sought. CAL. Cons. CODE §§ 25516-17. Therefore, the B.C. Turf and Country Club case
should not be relied upon for the proposition that "preliminary negotiations" can be conducted
in California without violating the Corporate Securities Law.

101 CAL. CoRP. CODE §§ 26100-04.
102 Robbins v. Pacific E. Corp., 8 Cal. 2d 241, 65 P.2d 42 (1937) ; Dahlquist, op. cit. supra

note 96, at 385-97.
103 CAL. CoRp. CODE § 25152.
104 Auslen v. Thompson, 38 Cal. App. 2d 204, 101 P.2d 136 (1940).
105 CAL. CoRP. CODE § 25152.
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C. Approval of Fundamental Corporate Changes

Unlike most other states, California's Corporate Securities Law applies to
fundamental changes in the corporate structure-mergers, consolidations, and
charter or by-law amendments affecting the rights of outstanding shares.100 The
Commissioner of Corporations may refuse a permit to a corporation seeking to
make such changes if he feels that it would not be fair, just, or equitable to all
security holders affected.' 07 Though some may object in principle to such broad
administrative regulation, it is difficult to point to specific instances in which the
Commissioner's regulations would impinge on legitimate business practices. 0 8 On
the other hand, administrative approval of a merger or other change may prove
helpful in protecting the corporation in case of a suit by a dissatisfied shareholder.

Since the full extent of the Commissioner's statutory authority over foreign
corporations-as well as the constitutional limitations on its exercise-is not yet
clear, it is difficult to determine whether a corporation with California shareholders
but with only minimal California contacts could avoid continuing regulation by
the Commissioner of Corporations through incorporation in another state. The
California statutes appear broad enough to allow the Commissioner to assert
jurisdiction over fundamental changes in foreign corporations if one shareholder
resides in the state,10 9 particularly if the shares were sold to him in California." 0

However, since the cases upholding the commissioner's jurisdiction over foreign
corporations deal with enterprises having numerous California contacts,"' the
question of whether the courts would permit such a broad exercise of jurisdiction
remains unsettled.

D. Effect of the Proposed Uniform Securities Act
During the past two regular sessions, an amended version of the Uniform Se-

curities Act has been introduced in the California legislature." 2 The Act has raised
a number of hotly debated questions concerning the proper scope of securities
regulation, which are beyond the scope of this comment." 8 However, a side-effect
of the Act would be to reduce the number of situations in which a foreign cor-

100 CAL. CORP. CODE §§ 25500, 25510, 25009(a); Tit. 10 CAL. ADM. CODE §§ 759-84. Pro-
visions of the General Corporation Law affecting fundamental changes in the corporate struc-
ture are discussed in the text at note 77 supra and in the Appendix infra.

107 CAL. CoRp. CODE § 25510.
108 Cf. Orschel, Administrative Protection for Shareholders in California Recapitalizations,

4 SrA. L. REv. 215 (1952).
109 See CAL. CORP. CODE §§ 25500, 25510, 25009(a) ; Dahlquist, op. cit. supra note 96, at 380.
110 It could be argued that continuing control by the Commissioner of Corporations over

corporations that have secured a California permit to sell securities is necessary in order to
insure that the permit requirements are not disregarded after the permit has been issued.

3-- In the recent case of Western Air Lines, Inc. v. Sobieski, 191 A.C.A. 393, 12 Cal. Rptr.
719 (1961), the court found that the Commissioner of Corporations had jurisdiction to pass
on an amendment of the articles of a Delaware corporation designed to eliminate its cumulative
voting provisions. In that case, however, the business had originally been incorporated in Cali-
fornia, but had transferred its corporate domicile to Delaware through an exchange of the
securities of the California corporation for those of a Delaware corporation. In addition, the
holders of over 30% of the corporation's shares were California residents, and a large propor-
tion of the corporation's business was done in California.

112 A.B. 2531, Cal. Leg., Reg. (Gen.) Sess. (1959) ; A.B. 1551, Cal. Leg., Reg. (Gen.) Sess.
(1961).

113 See, e.g., Jennings, The Role of the States in Corporate Regulation and Investor Pro-
tection, 23 LAW & CONT MP. PROB. 213-29 (1958); Edwards, California Measures the Uniform
Securities Act against Its Corporate Securities Law, 15 Bus. LAW. 814 (1960).
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poration would have an advantage over a corporation formed in California, through
a reduction in the coverage of the present Corporate Securities Law.

At least two of the exemptions available under the amended Uniform Act might
have a significant effect upon the choice of a corporate domicile. One such exemp-
tion would apply to transactions between an issuer and an underwriter, regardless
of the domicile of either.1 14 Because of this exemption, a corporation employing
"firm commitment" underwriting would be given the same treatment in California
no matter where it was Incorporated." 5 A second exemption would apply when,
after the projected sale, the stock would be owned by ten or fewer persons. Al-
though a simplified notice would have to be filed with the commissioner upon the
sale or re-sale of such shares, a permit fee would not have to be paid.116 This exemp-
tion would cover most of the situations in which financing through a transaction
negotiated and completed out-of-state might be attempted.1 17

There is also a significant difference in scope between the amended Uniform
Act and the present law. The former applies to the "sale" of securities in Cali-
fornia," 8 rather than to the sale by a company of a security of its own "issue."119

Consequently, under the amended Uniform Act a California corporation would not
have to secure a permit and pay a permit fee in order to sell its securities in a
foreign state. It would also have the option now enjoyed by foreign corporations
to forego sale of its securities in California rather than to conform with the Com-
missioner's regulations.

E. California as a, Corporate "Home Away from Home"

Under the present California Corporate Securities Law, California is effectively
eliminated from the list of possible domiciles for corporations which foresee no
other contact with the state, since its permit requirements and fees would apply
to a California corporation that sold no securities in California. 20 Under the
amended Uniform Act, however, the "blue sky" law would apply only if securities
were sold in the state'2 ' or if its principal business or place of business were located
here.m Therefore, under the amended Uniform Act there would appear to be no
substantial drawbacks to incorporating an entirely foreign enterprise in California,
if the approach of the California General Corporation Law happened to suit the
organizers' taste.

V

ADDITIONAL FACTORS

In a situation where the business being incorporated is likely to grow rapidly,
and where the attorney would prefer to incorporate a larger business under the
laws of another state, the ease with which the corporate domicile can be changed
becomes a factor to be considered. Such a change is usually effected by merging

114A.B. 1551, Cal. Leg., Reg. (Gen.) Sess. § 25402(b) (4) (1961); UNuo~aa SEcuam~rs
AcT § 402(b) (4).115 See text at note 96 supra.

116 A.B. 1551, Cal. Leg., Reg. (Gen.) Sess. § 25403(b) (12) (1961).
117 See text at note 99 supra.
118 A.B. 1551, Cal. Leg., Reg. (Gen.) Sess. § 25301 (1961); UNimam SECUarTs ACT § 301.
119 CAL. CoRp. CoDE §§ 25500, 26100.
120 See CAL. CoRp. CoDn §§ 25003, 25500, 26003.
121 A.B. 1551, Cal. Leg., Reg. (Gen.) Sess. § 25301 (1961) ; UNaroRM SEcuRrriEs AcT § 301.
122 A.B. 1551, Cal. Leg., Reg. (Gen.) Sess. § 25401(j) (1961).
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or consolidating with a foreign corporation, or by selling all the assets of the do-
mestic corporation to a foreign corporation in return for shares of the latter. Under
both the present California law'2 3 and the amended Uniform Securities Act, 124

the Commissioner of Corporations could prevent such a move if he felt it was
unfair to some of the security holders involved. For this reason, it might prove
unwise to incorporate in California with the intent of subsequently moving the
corporate domicile to another state.

Another obvious but important factor in choosing a corporate domicile is the
attorney's relative knowledge of the laws of the states in question. It may often
be better to incorporate in the attorney's state in order to avoid the pitfalls of an
unfamiliar foreign law.

VI

CONCLUSION

Incorporation under the laws of Delaware or Nevada rather than under the
law of California may be advantageous in a few instances. Under the present Cali-
fornia Corporate Securities Law, a completely foreign enterprise would submit
itself needlessly to California securities regulation by incorporating in this state.
And a corporation planning to engage in "firm commitment" underwriting with
foreign underwriters or planning to sell its securities in a number of states will find
It somewhat less expensive to incorporate in Delaware or Nevada, and may be
subject to fewer administrative restrictions as well. On the other hand, the cost
of a corporation service company and the $350 California entrance fee makes Cali-
fornia incorporation less expensive for small business enterprises doing business
solely in California. In addition, a California attorney may prefer California in-
corporation if he has a better knowledge of California law than of the laws of
Delaware or Nevada.

In most cases, however, there are no business advantages to be gained from a
choice among the three states studied. Since discriminatory taxation in the three
states involves relatively small amounts, tax savings are usually of little impor-
tance. The General Corporation Laws of all three states provide modern enabling
acts, and the California provisions designed to protect security holders' interests
would not affect the operation of a corporation's business or the position of a cor-
poration's management with sufficient frequency to be significant factors. Because
of the broad applicability of the California Corporate Securities Law, foreign in-
corporation alone ordinarily will not enable a business to avoid the law's effects if
it wishes to sell securities in California. However, the availability of corporation
service companies makes incorporation in a distant state a simple matter, should
that prove desirable. Because of these factors, it normally should make little differ-
ence to those organizing or managing a business with California contacts whether
California, Delaware, or Nevada is selected as the state of incorporation.

Francis G. Willmart i*

123 CAL. CORP. CODE § 25510; Tit. 10 CAL. ADx. CODE § 759.
' A.B. 1551, Cal. Leg., Reg. (Gen.) Sess. § 25401(j) (1961).

* Member, Class of 1961.
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APPENDIX-COMPARISON OF GENERAL CORPORATION STATUTES

A. GENERAL POWERS OF THE CORPORATION

1. California, Delaware, and Nevada all permit a corporation to be formed for any lawful
purpose,' 2Z and to exist for an unlimited time.1 26

2. All three states have similar grants of general corporate powers, e.g., to sue and be sued,
to appoint officers and agents, to hold real estate, to make charitable donations.12 7 In addition,
Delaware and Nevada permit the exercise of powers needed to carry out the objects set forth
in the certificate of incorporation. These powers must be expressly set forth in the charter under
Delaware law; 12 8 under Nevada law they are implied powers. 12 9 California cases have held
that a corporation has powers implied from those specifically granted in its charter.13 0

3. DIRECTORS

1. All three states require no less than three directors.18 1

2. California has no citizenship or residence requirements for incorporators or directors.' 8 2

The Nevada code requires all directors to be of full age and at least one to be a United States
citizen, but otherwise is silent.133 The Delaware code is silent both as to incorporators and
directors.134

3. None of the three requires directors to be shareholders, unless the articles or by-laws so
require.'33

4. All three states permit meetings of the board of directors to be held either within or out-
side of the state of incorporation, subject to the corporation's by-laws. 18 6

5. All three permit the validation of an improperly called directors' meeting if a quorum
was present and if each director not present signed a written waiver of notice before or after
the meeting.13 7 In addition, Delaware and Nevada expressly permit director action to be taken
without a meeting if prior consent is given by all the directors, unless the articles or by-laws
otherwise provide.13

8

6. All three states make provisions for executive committees.18 9

7. California makes cumulative voting mandatory; Delaware and Nevada make it permis-
sive only.140

8. California forbids staggering of the terms of the directors; Delaware and Nevada permit
it within liMits.

1 41

125 CAL. CORP. CODE § 300; DEL. CODE ANN. tit. 8, § 101 (1953); NED. Rv. STAT. § 78.030
(1957).

126 CAL. CORP. CODE §308; DEL. CODE ANN. tit. 8, § 102(6) (1953); NEV. REv. STAT.

§ 78.035(8) (1957).
127 CAL. CORP. CODE §§ 801-02; DEL. CODE ANN. tit. 8, §§ 121-23 (1953); NEY. REv. STAT.

§§ 78.060-70 (1959).
128 DEL. CODE ANN. tit. 8, § 121 (1953).
2 9 NEv. Rav. STAT. § 78.070(5) (1959).
180 Vandall v. South San Francisco Dock Co., 40 Cal. 83 (1870) ; Bailey v. Guaranty Liqui-

dating Corp., 16 Cal. App. 2d 401, 60 P.2d 579 (1936).
131 CAL. CORP. CODE §800; DEL. CODE ANN. tit. 8, § 141(b) (1953); NEv. RFV. STAT.

§ 78.115 (1957).
182 CAL. CORP. CODE §§ 307, 804.
133 See NEV. RFv. STAT. §§ 78.030, 78.115 (1957).
134 See DEL. CODE ANN. tit. 8, §§ 101, 141 (1953).
185 CAL. CORP. CODE § 804; Dan. CODE ANN. tit. 8, § 141(b) (1953); NEv. REv. STAT.

§ 78.115 (1957).
136 CAL. CORP. CODE § 815; DEL. CODE ANN. tit. 8, § 211 (1953); NEv. REv. STAT. § 78.310

(1957).
137 CAL. CORP. CODE § 814; DEL. CODE ANN. tit. 8, § 229 (1953) ; NEv. RFV. STAT. § 78.325,

78375 (1957).
138 Dan. CODE ANN. tit. 8, § 141(g) (1957) ; NEv. REv. STAT. § 78.315 (1959).
139 CAL. CORP. CODE § 822; DEL. CODE ANN. tit. 8, § 141(c) (1953); NEv. R.Ev. STAT.

§ 78.125 (1957).
140 See notes 52-53 supra.
141 See notes 54-55 supra.
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9. All three states permit the directors to fill vacancies on the board unless the by-laws
otherwise provide.

142

10. California permits the court to appoint a provisional director to the board upon peti-
tion by one-half of the directors or by the holders of one-third of the outstanding shares, if the
board is equally divided and cannot agree as to the management of the corporation's affairs,
and if the business can no longer be conducted to advantage or if property and business are in
danger of being impaired and lost.14 3 Delaware and Nevada have no such provision.

11. California permits the removal of the entire broad of directors without cause by a
majority of the voting shares; it allows the removal of an individual director without cause
by a vote large enough to have prevented his election under cumulative voting. 144 In addition,
the holders of ten per-cent of the outstanding shares may petition the court to remove a director
for cause.1 45 Nevada permits removal of directors without cause by the holders of two-thirds
of the voting shares, or, in corporations employing cumulative voting, by that number neces-
sary to prevent the election of the directors.14 6 Delaware common law permits the holders of
a majority of the voting shares to remove a director for cause. 14 7

12. California forbids a corporation to make loans to or guarantee the obligations of its
directors or the directors of a parent or subsidiary corporation.1 48 Delaware merely forbids a
corporation to make loans to its directors;149 Nevada has no code provision on the subject.

13. California and Nevada have similar statutes providing that interested director con-
tracts or transactions are not invalidated merely because an interested director was present and
voted at the meeting authorizing them, if there was a ratification in good faith and with knowl-
edge of the conflict of interest by a majority of the disinterested directors or by a majority of
the shareholders, or if the transaction was just and reasonable to the corporation at the time
approved.' 50 The statutes also provide that the interested director may be counted in deter-
mining whether a quorum was present at the directors meeting. In addition, the Nevada statute
provides that the shares of the interested director may be counted in a shareholder ratification
of the transaction. However, the California cases have held that a breach of the directors' stat-
utory duty to exercise their powers in good faith could not be ratified by the board or by an
interested majority of shareholders. 15 1

The Delaware code is silent on the problem of interested directors, and the Delaware com-
mon law is not completely clear. However, it appears that unless an interested director contract
or transaction is completely void, e.g., ultra vires, illegal, or fraudulent, 15 2 it may be validated
if approved by a majority of disinterested directors having knowledge of the facts,1 3 a dis-
interested quorum being present,154 or by a majority of shareholders with knowledge of the
facts. 15 5 Once so approved, an objector has the burden of proving that no person of "sound
business judgment would feel that the exchange was a fair one." 155 Moreover, the Delaware
court has upheld exculpatory charter provisions permitting an interested director to be counted
toward a quorum.

15 "

142 CAL. CoRP. CODE § 808; DEL. CODE ANN. tit. 8, § 142 (e) (1953); NEv. REv. STAT.

§78335(2) (1957).
143 CAL. CoRp. CODE § 819.
144 CAL. CORP. CODE § 810.
145 CAL. CoRp. CODE § 811.
14 6 NEv. REV. STAT. § 78.335 (1957).
147 Campbell v. Loew's Inc., 134 A.2d 852 (Del. Ch. 1957).
148 CAL. CoRp. CODE § 823.
14 9 DEL. CoDn AN. tit. 8, § 143 (1953).
15 0 CAL. CoRp. CODE § 820; NEv. REv. STAT. § 78.140 (1959).
151 Remillard Brick Co. v. Remillard-Dandini Co., 109 Cal. App. 2d 405, 241 P.2d 66

(1952). Cf. Kennerson v. Burbank Amusement Co., 120 Cal. App. 2d 157, 260 P.2d 823 (1953).
152 Keenan v. Eshleman, 23 Del. Ch. 234, 2 A.2d 904 (Sup. Ct. 1938). See also Gropper v.

North Cent. Texas Oil Co., 35 Del. Ch. 198, 114 A.2d 231 (Sup. Ct. 1955).
153 Loftland v. Cahall, 13 Del. Ch. 384, 118 At. 1 (Sup. Ct. 1922). But cf. Kerbs v. Call-

fornia E. Airways, 32 Del. Ch. 219, 83 A.2d 473 (Ch. 1951), aff'd, 33 Del. Ch. 69, 90 A.2d 652
(Sup. Ct. 1952).

154 See Italo-Petroleum Corp. of America v. Hannigan, 1 Terry 534, 14 A.2d 401 (1940).
155 Kerbs v. California E. Airways, 33 Del. Ch. 69, 90 A.2d 652 (Sup. Ct. 1952).
156 Gottlieb v. Heyden Chemical Corp., 33 Del. Ch. 117, 91 A.2d 57 (Sup. Ct. 1952).
157 Sterling v. Mayflower Hotel Corp., 33 Del. Ch. 293, 93 A.2d 107 (Sup. Ct. 1952).
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14. All three states hold directors liable for the wrongful payment of dividends.158 The
California statute includes the wrongful distribution of a reduction surplus or of the corpora-
tion's assets, as well as the wrongful purchase of the corporation's shares; 15 9 the Nevada statute
includes distributions in fraud of creditors.16 0

Under California law, directors making such wrongful disbursements are liable to the
extent of the debts of the corporation existing at the time of payment plus the loss sustained
by the holders of those shares that did not participate in the distribution.is1 In addition, they
may face criminal penalties for a willful violation.' 62 Under Delaware law, directors are liable
to the extent of the wrongful payments made, 16 3 while under Nevada law they are liable up
to the amount of the distribution or the loss suffered by the corporation, whichever is less. 16 4

In all three states, reliance upon certain corporate records is a defense to any action;165
a recorded dissent by a director also serves as a defense.1 66

15. All three states make directors liable for the publication of false reports. 16 7 In addition,
California and Delaware make them liable for loans wrongfully extended to directors or
officers.1 6 8

16. All three states permit a corporation to indemnify an officer or director for costs in-
curred in defending a suit to which he was made a party because of his corporate office. Cali-
fornia permits indemnification for his expenses, judgments, or fines if the board of directors
determines in good faith that he acted in good faith; Delaware and Nevada allow indemnifica-
tion for his expenses unless he has been adjudged negligent or guilty of misconduct, plus any
additional relief provided through by-laws, agreements, shareholder votes, or otherwise.16 9 In
addition, the California code provides that the corporation may be assessed by the court for the
expenses of the officer or director if he is successful in whole or in part or if the proceedings
are settled with approval of the court, and if the court finds that his conduct merits such in-
demnity. However, this latter provision applies to California suits involving either domestic
or foreign corporations.' 70

17. California and Delaware both limit derivative suits to transactions that occurred while
the plaintiff was a registered shareholder.171 Nevada has no such provision. In addition, the
California code provides for a motion by the corporation or an officer or director to require
the plaintiff to furnish security, if there is no reasonable possibility of benefit to the corpora-
tion, or if the moving party did not participate in the transaction.1 7 2 Delaware and Nevada
have no similar provisions. However, such a motion would probably be available to foreign
domiciliaries when sued in California courts.173

158 CAL. CORP. CODE §§ 824-25; DEL. CODE ANN. tit. 8, § 174 (1953); NEV. REv. STAT.
§ 78.300 (1957).

1r9 CAL.. CORP. CODE §§ 824, 825, 831, 1907.
160NEv. Rlv. STAT. § 78.625 (1957).
161 CA. CORP. CODE § 825. See also CAL. CORP. CODE § 6601, which makes the directors

of foreign corporations liable in the courts of this state for such offenses as wrongful payment
of dividends or distribution of assets, according to the law of the corporate domicile.

16 2 CAL. CORP. CODE § 1511.
163 DEL. CODE ANN. tit. 8, § 174 (1953).
164 NEv. Rnv. STAT. § 78.300 (1957).
165 CAr.. CORP. CODE § 829; DEL. CODE AN. tit. 8, § 172 (1953) ; NEv. Rxv. STAT. § 78.295

(1957).
166 CA.. CORP. CODE § 825; DEL. CODE ANN. tit. 8, § 174 (1953); NEv. REV. STAT. § 78.300

(1957).
. 16 7 CAL. CoRp. CODE §§ 3018-20; DEL. CODE ANN. tit. 8, § 144 (1953) ; NEv. RaV. STAT.

§ 78.145 (1957). California imposes both civil and criminal penalties, while Delaware and
Nevada impose civil liability only.

168 CAL. CORP. CODE § 823; DEL. CODE Aim. tit. 8, § 143 (1953).
169 CAT_ CORP. CODE § 830; Dan. CODE ANN. tit. 8, § 122(10) (1953); NEv. REv. STAT.

§ 78.070(6) (1959).
170 CAL. Cop. CODE § 830.
171 CA.. CoRp. CODE § 834.
172 Ibid.
173 Cf. Cohen v. Beneficial Loan Corp., 337 U.S. 541, 554 (1949); 1 E=NzwEiG, CON.

-Tcr Or LAWS § 12 (1959).

1961]



CALIFORNIA LAW REVIEW

C. SHARES

1. All three states provide for classes and series of shares, with or without par value, voting
rights, preferences, or redemption or conversion rights. The directors may fix the rights and
privileges of unissued classes of shares if the articles so provide.' 7 4

2. All three states provide for stock options.17 5

3. Both California and Delaware permit the articles to give voting and inspection rights
to bondholders. Delaware also authorizes the articles to grant bondholders any other rights
shareholders may have;176 California authorizes a grant of any other rights shareholders may
have to financial information about the corporation. 177 Although Nevada authorizes the issu-
ance of bonds,17 8 its code is silent as to permissible bondholders' rights.

4. Delaware and Nevada give shareholders pre-emptive rights unless the articles provide
otherwise; 17 9 California recognizes pre-emptive rights only if the articles provide for them.18 0

5. California and Nevada allow assessment of shares only if the articles so provide. 18 1

Though Delaware does not permit assessment of fully paid shares, it does permit shares to be
issued partly paid and subject to call for the remainder.' 8 2

6. All three states permit shares to be issued for money, for labor or services performed,
or for property received. Absent fraud, the determination of the directors as to the value of the
consideration received is final.18 3

7. All three states permit the directors to allocate part of the consideration for shares to
surplus rather than to capital. Delaware and Nevada permit the allocation of any considera-
tion received from the sale of no-par shares, plus any consideration from the sale of par shares
in excess of par value.1 84 California permits the allocation of the consideration from the sale
of no-par common shares, plus any consideration from the sale of par shares in excess of par
value, or in excess of a lower sale price if such a price was properly authorized. 185 All three
states also permit transfer from surplus to stated capital.186

8. All three states permit a corporation to re-purchase its own shares.1 87 Delaware and
Nevada limit this power to cases in which no impairment of capital would result except in
certain instances where its capital is being reduced or its preferred shares are being redeemed.1 88

California limits it to cases in which there would be no impairment of that portion of its capital
attributable to shares having preferences equal or prior to those of the shares being repur-
chased, and in which the corporation would still be able to meet its debts and liabilities as they
fell due.18 9 In addition, California limits the sources that may be used to repurchase shares.
Subject to the corporation's articles, earned surplus can be used to repurchase any kind of
shares.' 9O However, reduction surplus can be used only to repurchase preferred shares, if there
are any such shares outstanding.191 Paid-in surplus and stated capital can be used for repur-
chase only in limited situations: To compromise a debt, to eliminate fractional shares, to redeem
or purchase shares subject to redemption, to buy out a dissenting shareholder in a merger,

1 74 CAL. CORP. CODE §§ 1100-03; DEL. CODE ANx. tit. 8, § 151 (1953); NEe. REV. CODE
§ 78.195 (1957).

175 CAL. CoRp. CODE § 1104; DEL. CODE ANN. tit. 8, § 157 (1953) ; NEV. REV. STAT. § 78.200
(1957).

176 DEL. CODE ANzT. tit. 8, § 221 (1953).
377 CAL. CoRp. CODE § 306.
1 78 NEv. Rzv. STAT. § 78.070 (1957).
179 DEL. CODE ANN. tit. 8, § 102(b) (3) (1953) ; NEy. Rav. STAT. § 78.265 (1957).
180 CAL. CORP. CODE § 1106.
181 CAL. CORP. CODE §§ 305, 2700; NE. REV. STAT. § 78.275 (1957).
' 82 Dr. CODE ANN. tit. 8, §§ 152, 156 (1953).
183 CAL. CoRp. CODE §§ 1109-12; DEL. CODE Am. tit. 8, § 152 (1953) ; NEy. Ray. STAT.

§ 78.210 (1957).
184 DEL. CODE ANN. tit. 8, § 154 (1953) ; NEV. REv. STAT. § 78.270 (1957).
185 CAL. CORP. CODE §§ 1900, 1901.
186 CAL. CoRp. CODE § 1903; DEL. CODE ANN. tit. 8, § 154 (1953) ; NEV. REV. STAT. § 78.270

(1957).
187 See note 67 supra.
188 DEL. CODE AwN. tit. 8, § 160 (1953) ; NE. REV. STAT. § 78.073(3) (1959).
18 9 CAL. CoRP. CODE § 1708.
19 0 CAL. CORP. CODE § 1707.
191 CAL. CORP. CODE §§ 1707, 1906.
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to buy from an employee under an option to repurchase, or to effect an exchange of shares
pursuant to provisions of its articles authorizing conversion of shares. 19 2

D. SHAREHOLDERS

1. All three states permit shareholder meetings to be held either within or outside the
state.

1 93

2. California imposes a quorum requirement of the presence in person or proxy of the per-
sons entitled to vote a majority of the voting shares.1 9 4 Delaware leaves the question to the
articles or by-laws, 19 5 while the Nevada code is silent on the question.

3. All three states permit a shareholder to waive notice of a meeting, either before or after
it is held.196 All three also permit shareholder action to be taken without a meeting if, prior
to the proposed action, a specified number sign a written consent.19 7 California and Delaware
require consent by all concerned;' 9 8 Nevada permits consent by a majority unless a larger vote
is prescribed by the articles or by statute. 199 California will not permit shareholder action
without a meeting in cases concerning the approval of mergers or consolidations, 200 while
Nevada forbids such procedures for the election of directors. 2 0 '

4. California, Delaware, and Nevada provide that proxies shall be invalid after periods of
11 months, 3 years, and 6 months, respectively.20 2 All three states permit the person executing
the proxy to specify a longer time.20 3 California and Nevada allow maximum periods of validity
of 7 years.

2 04

5. All three states make shareholders liable for unpaid share subscriptions.2o 5 Delaware
and Nevada impose no further statutory shareholder liabilities, although Delaware requires
the articles of a Delaware corporation to state whether the private property of the shareholders
is to be subject to corporate debts. 20 6 California imposes civil liability on shareholders who
have knowingly received unauthorized dividends,20 7 or who have knowingly allowed the cor-
poration to repurchase their shares in an improper manner.2 0 8

E. DIVIDENDS

1. When a corporation's assets have been reduced below the sum of its liabilities plus the
capital attributable to preferred shares having liquidation preferences, Delaware and Nevada
forbid all dividend payments; 209 California permits payment of dividends under these circum-
stances, but only to preferred shares.a10 California forbids all dividend payments when the
corporation's assets would thereupon be less than its liabilities, or when it would be unable to
meet its debts and liabilities as they matured.2 l

2. Delaware and Nevada permit dividends to be paid from any surplus.2 12 California

192 CA. CORP. CODE § 1706.
193 CAL. CoRp. CODE § 2210; DEL. CODE ANN. tit. 8, § 211 (1953) ; NEV. REV. STAT. § 78.310

(1957).
194 CAL. CORP. CODE § 2211.
195 DxL. CODE ANN. tit. 8, § 216 (1953).
196 CAL. CORP. CODE § 2209; DEL. CODE ANN. tit. 8, § 229 (1953); NEv. RFV. STAT.

§ 78.370(6) (1957).
197 CAL. CoRp. CODE § 2239; DEL. CODE ANN. tit. 8, § 228 (1953); NEV. REV. STAT.

§ 78.320 (1959).
198 CAL. CoRP. CODE § 2239; DEL. CODE ANN. tit. 8, § 228 (1953).
19 9 NEv. REv. STAT. § 782320 (1959).
200 CAL. CORP. CODE § 2239.
20 1 NEv. RFV. STAT. § 78.320 (1959).
202 CAL. CORP. CODE § 2226; DEL. CODE ANN. tit. 8, § 212 (1953); NEY. REv. STAT.

§ 78.55 (1957).
203 Ibid.
2 04 CAL. CORP. CODE § 2226; NEV. REv. STAT. § 78355 (1957).
205 CAL. CoRp. CODE §§ 1300-06; DEL. CODE ANN. tit. 8, § 161 (1953); NEV. REv. STAT.

§ 78.225 (1957).
206 DEL. CODE ANN. tit. 8, § 102 (a) (7) (1953).
207 CAL. CoRp. CODE § 1510.
2 08 CAL. CORP. CODE § 1715.
2 09 DEL. CODE ANN. tit. 8, § 170 (1953); NEV. REv. STAT. § 78.290 (1957).
210 CAT. CORP. CODE § 1500(b).
211 CAL. CORP. CODE § 1501.
212 DEL. CODE ANN. tit. 8, § 170 (1953); NEv. REv. STAT. § 78.290 (1957).
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allows them to be paid from earned surplus without limit; however, if there are any preferred
shares outstanding, dividends from paid-in or reduction surplus can be paid only to preferred
shares2 18

3. California permits dividends to be paid from the net profits of the previous accounting
periods, which may be from six months to one year in length ;214 Delaware and Nevada allow
them to be paid from the net profits of the current fiscal year and/or the preceding fiscal year.2 t

4. All three states permit dividends to be paid in shares.6 California permits payment only
from earned, paid-in, or reduction surplus.2 1 7 Delaware and Nevada accord share dividends
no special treatment.

S. All three states permit wasting asset corporations to pay dividends without setting up
a reserve for depletion.

2 '8

P. CHANGES IN STRUCTURE

1. California permits by-laws to be adopted, amended, or repealed by the holders of a
majority of the voting shares, or by the directors subject to the shareholders' power, unless the
articles or by-laws require a larger shareholders' vote or limit the directors' power.2 10 Delaware
places the power to alter the by-laws with the shareholders, unless the articles confer it upon
the directors,220 while Nevada places it with the directors, subject to by-laws made by the
shareholders&M2

2. All three states provide for the sale of all assets upon approval of a majority of the
voting shares, unless the articles require a larger vote.22 2 In addition, California and Nevada
permit the directors to mortgage all the assets without seeking shareholder approval, absent
express provision to the contrary in the articles.2 23 Though the Delaware courts have never
considered the question, a federal court has stated that a mortgage of substantially all the
property of a Delaware corporation must be approved by the shareholders. 22 4

3. All three states provide for the reduction of stated capital by a number of means, e.g.,
reduction of par value, exchange of shares, and repurchase or redemption of shares.228 Cali-
fornia and Nevada require a resolution by the board of directors plus approval of the holders
of a majority of the shares outstanding, whether voting shares or not,220 while Delaware re-
quires either approval by the holders of all voting shares or a board resolution plus approval
of the holders of a majority of the voting shares. 22 7

California and Nevada will not permit stated capital to be reduced below the aggregate
par value of any common shares, plus the aggregate liquidation value of any preferred shares,
remaining outstanding after the reduction.2 2 8 Delaware has no such limits.

California and Nevada will not permit the distribution of a reduction surplus when as a
consequence the corporation would not be able to meet its debts and liabilities as they ma-
ture.22 9 Delaware has no similar provision in its code. In addition, California requires the assets
remaining after distribution to equal one and a quarter times the debts and liabilities;280

218 CAL. CORP. CODE § 1500.
214 Ibid.
215 DEL. CODE ANN. tit. 8, § 170 (1953) ; NEv. REV. STAT. § 78.290 (1957).
218 CAL. CORP. CODE § 1504; DEL. CODE ANN. tit. 8, § 173 (1953); NEV. REV. STAT.

§ 78.290 (1957).2 17 CAL. Coap. CODE § 1504.
218 CAL. CORP. CODE § 1503; DEL. CODE Azni. tit. 8, § 170(b) (1953) ; NEV. REV. STAT.

§ 78.290 (1957).2 19 CAL. CORP. CODE § 500.
220 DEL. CODE AwN. tit. 8, § 109 (1953).
2 21 NEV. REv. STAT. § 78.120(2) (1957).
222 CAL. CORP. CODE § 3901; DEL. CODE Awx. tit. 8, § 271 (1953); NEV. RV, STAT.

§ 78.565 (1957).
223 CAL. CORP. CODE § 3901; NEy. Rav. STAT. § 78.565 (1957).
224 Greene v. RFC, 24 F. Supp. 181 (D.Mass. 1938), agfd, 100 F.2d 34 (1st Cir. 1938).
225 CAL. CORP. CODE § 1904; DEL. CODE Awx. tit. 8, § 244 (1953) ; NE. REv. STAT.

§§ 78.410-78.425 (1957).2 26 CAL. CoRp. CODE § 1904; NEV. Rxv. STAT. §§ 78.415-78.425 (1957).
227 DEL. CODE Axx. tit. 8, '§ 244 (1953).
228 CAL. CORP. CODE § 1904; NEV. REV. STAT. § 78.430 (1957).
229 CAL. CORP. CODE § 1907; NE. REv. STAT. § 78.440 (1957).
2 30 CAL. CORP. CODE § 1907.
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Delaware and Nevada require the assets remaining to equal the debts and liabilities not other-
wise provided for.2 31

4. All three states permit any lawful charter amendment.2 3 2 California requires approval
by the holders of a majority of the voting shares. In addition, it requires approval by the hold-
ers of two-thirds of any class of voting or non-voting shares adversely affected by certain
changes in the rights of that class. If any class is to be benefitted by such changes, it requires
approval by the holders of a majority of the other voting and non-voting shares.2 3 3 Delaware
and Nevada only require approval by the holders of a majority of the voting shares, plus the
holders of a majority of any class of voting or non-voting shares adversely affected by certain
changes in the rights of that class.23 4

5. All three states authorize corporate mergers.23 5 In addition to a resolution by the board
of directors, California requires a merger to be approved by the holders of two-thirds of each
class of shares; 23 6 Delaware by the holders of two-thirds of the total shares; 237 Nevada by
the holders of a majority of each class of shares.238 Though all three states provide a simple
merger procedure for subsidiary corporations, which does not require a shareholder vote, Del-
aware permits it to be used in the case of a 90 per-cent owned subsidiary, while the other states
limit its use to wholly owned subsidiaries.23 9 Unlike the other two states, the California code
permits a corporation to abandon a merger without shareholder approval.240

6. California permits the holders of So per-cent or more of the voting shares to dissolve the
corporation at any time. It permits the directors to do so in certain limited situations, e.g., when
the corporation is adjudged bankrupt.24 1 Delaware permits the corporation to be wound up
by the holders of all the voting shares, while the holders of nine-tenths are required in Nevada.
Both Delaware and Nevada permit dissolution when approved by a majority of the board and
the holders of two-thirds of the voting shares.24 2

7. The California Code permits an action for involuntary dissolution to be brought by
50 per-cent of the directors or by shareholders of record for 6 months who hold 33Y3 per-cent
of the outstanding shares.24 3 This action can be brought for a number of abuses, e.g., an equally
divided board of directors which cannot agree as to the management of affairs, and which is not
conducting business to advantage or which is endangering the corporate property; two or more
factions of shareholders which are so deadlocked that business cannot be conducted to advan-
tage; persistent fraud, mismanagement, or abuse of authority, or persistent unfairness toward
minority shareholders, or misapplication or waste of corporate property by those in control of
the corporation.244 However, the holders of 50 per-cent of the outstanding shares may avoid the
appointment of a receiver by purchasing the shares .of the plaintiffs at their fair cash value,24 5

which will be established by the court if the parties cannot agree.246

Nevada permits a similar action to be brought by the holders of one-tenth of the capital
stock outstanding.247 It may be brought for similar abuses, e.g., when the corporation has
wilfully violated its charter; when the directors have been guilty of fraud, collusion, or gross
mismanagement; or when the corporation cannot conduct business or conserve assets by reason
of the act, neglect, or refusal to function of any of the directors. The Delaware Code provides
for no such action.

231 DEL. CODE A=r. tit. 8, § 244 (1953) ; NEv. REv. STAT. § 78.440 (1957).
232 CAL. CoRp. CODE § 3602; DEL. CODE ANx. tit. 8, § 242 (1953); NEv. REv. STAT.

§78.385 (1957).
233 CAL. CORP. CODE §§ 3602, 3632, 3634-35.
234 DEL. CODE ANK. tit. 8, §§ 242(a) (5), 242(d) (1) (1953); NEV. REv. STAT. § 78.385

(1957).
235 CAL. CORP. CODE § 4103; DEL. CODE ANN. tit. 8, § 251 (1953); NEV. REv. STAT.

§ 78.455-85 (1957).
236 CAL. CORP. CODE § 4107.
237 DEL. CODE ANz. tit. 8, § 251(c) (1953).
23 8 NEv. REv. STAT. §§ 78.470, 78.485 (1957).
239 CAL. CORP. CODE § 4124; DEL. CODE ANN. tit. 8, § 253 (1953) ; NEV. REv. STAT.

§ 78.540 (1957).
240 CAL. CORP. CODE § 4112.
241 CAL. CoP.. CODE §§ 4600-01.
242 DEL. CODE ANN. tit. 8, § 275 (1953) ; NEv. REV. STAT. § 78.580 (1957).
243 CAL. CORP. CODE § 4650.

244 CAL. CORP. CODE § 4651.
245 CAL. CORP. CODE § 4658.
246 CAL. CORP. CODE § 4659.
2 47 NEv. REv. STAT. § 78.650 (1957).


