
MEMBERSHIP SUPPORTED LAW FIRMS: A RESOLUTION

OF THE PUBLIC INTEREST LAW DILEMMA

Public interest law firms have been held out as ombudsmen' that
could represent interests in society that have been lost within the political
process. This bright promise has obscured major structural faults.
The claim that public interest law firms represent the public interest,
and the financing necessary to ensure the continued existence of these
firms,2 rest on an uncertain foundation. There is a solution to this
dilemma. The promised protection for the legal rights of the politically
impotent can be realized if particular minority interest groups form
small membership supported law firms to represent their interests. This
Comment examines the principal ethical and constitutional issues raised
by the concept of a membership supported law firm. As a model, a
student supported law firm is examined in detail.

I

STRUCTURAL PROBLEMS OF PUBLIC INTEREST LAW FIRMS

Public interest firms do not represent the "public." A given firm
may represent a particular group's interest3 or its attorneys' views of
the public interest,4 but no public interest law firm is controlled by the

1. See R. NADER & D. Ross, ACTION FOR A CHANGE (1971); Calm & Calm,
Power to the People or the Profession?-The Public Interest in Public Interest Law,
79 YALE L.J. 1005 (1970); Comment, The New Public Interest Lawyers, 79 YALE L.J
1069, 1070 n.3 (1970). An attorney working for Public Advocates Inc. argued spe-
cifically that public interest firms are America's ombudsmen. Interview with Robert
Gnaizda in San Francisco, February 8, 1972.

2. The prospects for future foundation support are especially uncertain. Com-
ment, supra note 1, at 1114. Furthermore, if the firms become involved in politics,
they may not be able to keep their favored tax status. See Note, Regulating the
Political Activities of Foundations, 83 Hav. L. R.v. 1843 (1970). The Internal
Revenue Code provides for taxation of any funds expended by an otherwise tax exempt
organization if the funds are used to influence legislation. INT. REV. CODE of 1954,
§ 4945.

3. An example is the NAACP Legal Defense Fund, Incorporated. The De-
fense Fund is not a membership supported firm; an independent board controls it
and solicits funds from the public at large.

4. Robert Gnaizda, describing the founding of Public Advocates, said that the
attorneys were responsible to their board of directors. He recognized, however, that
the directors had been handpicked and that an important criterion in their selection
was that they agreed with the attorneys that the problems of race relations and poverty
are crucial. Interview with Robert Gnaizda, supra note 1. The firm's case docket
reflects the fact that the firm's attorneys are mainly interested in race relations.
There were 23 suits filed as of January 25, 1972; 18 were directly concerned with
race relations and poverty problems. Other suits had been filed in the areas of sex
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popular will. Existing firms are largely the progeny of reform-minded
foundations and attorneys; their boards of directors are not chosen from
the public, but from luminaries notable not for the diversity, but for the
congruence of their views. 5 And in their attempt to insulate them-
selves from political pressures the firms have further isolated themselves
from the public. In fact, public interest law firms eschew government
financing because such funding subjects them to pressures from popu-
larly elected officials. 6 Thus, there is little in the structure of existing
public interest firms to support a claim to representation of the diverse
American public.

For public interest law firms that depend on foundations for
financial support there can be undesirable collateral consequences.
For example, to the extent that a firm strives to show its sponsors that it
can innovate, it may pursue projects that the public would just as soon
not see realized. Furthermore, as long as the firms look to foundations
for financing, groups within the community may bring informal pressures
to bear on the firm.

Foundations generally provide "seed money," that will finance a
firm only for several years. Consequently, public interest law firms
have been looking to the courts for awards of attorneys' fees as a future
source of income.7 This is one way to avoid the problems of founda-
tion financing. Yet, to the extent that public interest firms rely on the
courts for future funds, their ability to pursue certain types of impor-
tant cases is likely to be circumscribed. The firm will have to cover
the expenses of important suits that produce no court award by winning
a number of lucrative suits. Indeed, unless the courts are generous with
awards, the firm may turn away from bringing test cases at the frontier
of the law or suits that will not pay for themselves. Instead, they may

discrimination and environment protection. Memorandum from J. Anthony Kline
to the Board of Directors, Jan. 25, 1972, on file at Public Advocates, Inc.

5. A typical board of directors is that of the Center for Law and Social Policy.
See Hearings on Tax Exemptions for Charitable Organizations Affecting Poverty
Programs before the Subcomm. on Employment, Manpower, and Poverty of the Sen-
ate Comm. on Labor and Public Welfare, 91st Cong., 2nd Sess., at 227-28 (1970)
[hereinafter cited as Hearings].

6. See Hannon, The Murphy Amendments and the Response of the Bar-An
Accurate Test of Political Strength, 28 LEGAL AID BRIEFCASE 163 (1970); Holmes,
The Poverty Lawyers' Work is so Good It Has to Be Stopped, WASHINGTON MONTHLY,
June 1970. Both discuss the potential for political reprisals against successful public
interest groups. See also, Grant No. CG 7172, Program Year D, Program Account
Number S57, Nos. 6(c) through 6(g) (1971), Office of Economic Opportunity, Spe-
cial Conditions for the grant to California Rural Legal Assistance, [on file with the
California Law Review] that placed limitations on the OEO grant to California Rural
Legal Assistance League after a confrontation with Governor Reagan.

7. See text accompanying notes 51-59 infra.
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take only those suits that, because of the likelihood of a court award, a
private attorney might have taken.

The more public interest law firms rely on court awards, the less
analogous they are to traditional charitable groups that receive tax ex-
emptions: firms supporting themselves by court awards are more like
private firms specializing in class actions.8 The present grant of a
section 501 (c) (3)9 exemption to public interest law firms rests on two
suppositions: first, that they litigate in the public interest; second,
that they will not normally engage in litigation when the financial in-
terests are such that the litigants could hire a private attorney.10 Under
these circumstances the firms are likely, under present law, to lose their
tax benefits if they rely on court awards for financing.

8. The private firm of Wickle, Atkinson, Boiler and Falls in Los Angeles has
specialized in class actions, which have comprised a major share of their business for
over ten years. Interview by telephone with David Boller at his office in Los
Angeles, Nov. 8, 1971.

9. See Guidelines, News Release, Int. Rev. Service 1078 reprinted in Hearings,
supra note 5 at 12-13.

1. The engagement of the organization in litigation can reasonably be
said to be in representation of a broad public interest rather than a private
interest. The litigation is designed to present a position on behalf of the
public at large on matters of public interest. Typical of such litigation may
be class actions in the public interest, suits for injunction against action by
government or private interests broadly affecting the public, similar represen-
tation before administrative boards and agencies, test suits where the private
interest is small, and the like. The activity would not normally extend to
direct representation of litigants in actions between private persons where
their financial interests at stake would warrant representation from private
legal sources. In such cases, however, the organization may serve in the na-
ture of a friend of the court.

2. The organization does not accept fees for its services except in ac-
cordance with procedures approved by IRS.

3. The organization does not attempt to achieve its objectives through a
program of disruption of the judicial system, illegal activity, or violation of
applicable canons of ethics.

4. The organization files with its annual information return a descrip-
tion of cases litigated and the rationale for the determination that they would
benefit the public generally.

5. The policies and programs of the organization are the responsibil-
ity of a board or committee representative of the public interest, which is
not controlled by employees or persons who litigate on behalf of the or-
ganization nor by any organization that is not itself an organization described
in Section 501(c) (3) of the Internal Revenue Code.

6. The organization is not operated, through sharing of office space or
otherwise, in a manner so as to create identification or confusion with a
particular private law firm.

7. There is no arrangement to provide, directly or indirectly, a deduc-
tion for the cost of litigation which is for the private benefit of the donor.

8. The organization must otherwise comply with the provisions of Sec-
tion 501(c)(3), that is, it may not participate in, or intervene in, any
political campaign on behalf of any candidate for public office, no part of
its net earnings may inure to the benefit of any private shareholder or in-
dividual, and no substantial part of its activities may consist of "carrying on
propaganda, or otherwise attempting, to influence legislation".
10. Id. § 1.
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Public interest firms are therefore faced with a dilemma. Founda-
tion funding may be structurally undesirable and financially uncertain.
Funding through attorneys' fees, while affording more independence
and longevity, threatens the very purpose of such firms-to litigate
cases private attorneys will not take-and may threaten the firms'
existence if their tax exempt status is lost.

II

MEMBERSHIP SUPPORTED LAW FIMs

All organizations are motivated by self interest to satisfy the goals
of the body to which they look for their financing." While public in-
terest firms have sought to hold themselves out as representing the
public, foundation financing has resulted in foundation control of the
choice of attorneys, boards of directors, and, indirectly, cases. An in-
dependent board of directors does not ameliorate the problem. At
best, directors act in an advisory capacity. For example, if a recal-
citrant board were to refuse to permit the staff to bring a particular
action, and the staff had the support of the firm's sponsoring founda-
tion, the staff could either force the directors to resign, or, with the
support of the foundation, bring the suit independently.

On the other hand, a membership supported law firm has a board
of directors elected by the membership group that supplies the money
to support the firm. The firm's legitimacy and continued economic
vitality depends upon its winning the approval of its constituency.
Rather than a handpicked board of luminaries trying to decide what
is in the public interest, the elected representatives of the membership
insure that only those suits that are within the membership's interest
are brought. The group's representatives can define the membership's
interest, subject to being overruled in the next election. But the mem-
bership's interest does not necessarily have to be narrow self interest.
The directors could conclude, for instance, that environmental issues
are of primary importance to the members. Whereas a handpicked
board would be guessing if they made such a judgment, the directors
of a membership board are likely to have run on a particular platform,
and if they do not in fact represent the members, they will not be
reelected. The membership firm will realize that its financing depends
not only on winning suits, but on winning those suits important to the
group. For example, where the membership that supports the firm is
largely senior citizens, if the firm were to specialize in student rights the

11. Cf. C. LEvI-STRAUSS, STRUCTURAL ANTHROPOLOGY 21 (1963): "It is neces-
sary and sufficient to grasp the unconscious structure underlying each institution and
each custom, in order to obtain a principle of interpretation valid for other institutions
and other customs, provided of course that the analysis is carried far enough."
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membership would be likely to soon abandon the firm even though the
firm was successful.

Furthermore, to the extent that the firm relies upon membership
fees for a substantial portion of its financing, it, unlike public interest
firms subsisting on court awards, retains its resemblance, for tax pur-
poses, to recognized charitable organizations. When the Internal Rev-
enue Service threatened to lift its grant of tax exemptions to public
interest firms, the Service was careful to note that this reevaluation was
not intended to reach existing membership supported firms such as the
American Civil Liberties Union. 2 This solicitude suggests that when
the IRS eventually rules on whether firms may receive court awards of
attorney's fees and retain their tax exempt status, law firms funded
largely by member contributions will be allowed'8 to retain a 501 (c) (3)
exemption.

Public interest law firms, including membership supported law
firms, have been challenged on the ground that they encourage breaches
of the ethical and legal proscriptions against conflict of interest and
solicitation. The following subsections discuss these issues in detail
and demonstrate that blanket proscriptions of legal solicitation and
conflicts of interest should not be used to prohibit legal activity in the
public interest and, in particular, that they should not be applied to
membership supported law firms.

A. Legal Ethics and the Right to Litigate

Traditionally, lawyers have been paid by the party to whom the
cause of action belonged. 14 In this country, bar associations have
strongly resisted lawyer-client arrangements in which the attorney looks

12. News Release, Int. Rev. Service 1078 reprinted in Hearings, supra note 5,
at 11:

These proposed programs [public interest law firms] are frequently in
support of the interests of a majority of the public, as distinguished from legal
representation for a disadvantaged minority, such as the poor, the victims of
racial discrimination, or those denied human and civil rights either in criminal
or civil matters. Legal representation for the latter class has long been rec-
ognized as a charitable activity and the IRS has long ruled that organizations
so engaged are exempt under Section 501(c) (3) of the Internal Revenue Code
in accordance with judicial precedents. There is, however, no such clear set
of precedents for the newer type of organizations. Therefore, it was neces-
sary for the IRS to develop these guidelines under which public interest law
firms may obtain advance rulings on which contributors may rely.
13. See IRS Guidelines, supra note 9. To date the IRS has not established

procedures by which a public interest law firm can accept awards of attorney's fees
without jeopardizing its tax exemption.

14. See Ehrenzweig, Reimbursement of Counsel Fees and the Great Society,
54 CALuF. L. Rnv. 792 (1966); Ehrenzveig, Shall Counsel Fees Be Allowed? 26 CAL.
ST. B.I. 107 (1951); Stoebuck, Counsel Fees Included in Costs: A Logical Develop-
ment, 38 U. CoLo. L. REv. 202 (1966); Note, Attorney's Fees: Where Shall the Ulti-
mate Burden Lie?, 20 VAND. L. REv. 1216 (1967).
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to someone other than the person directly aggrieved-a lay intermedi-
ary-for the fee.15 They argue that an attorney hired by a third
party, such as a membership supported law firm, may be faced with
conflicting loyalties. For example, an interest group representing a
litigant may be interested in developing new legal theories to aid the
group as a whole, while the particular litigant might best be helped by
a traditional legal argument. 6 Similarly, a union member whose per-
sonal injury claim is handled by the union attorney may find his par-
ticular claim compromised by the union attorney as part of a wholesale
settlement of union claims against the particular company."

Another objection to intervening lay third parties, like a legal
services corporation or a membership supported law firm, is that, un-
like attorneys, who are restrained by the Code of Ethics, the lay inter-
venor is free to stir up litigation. It has been argued that an inter-
vening corporate body, or lay board of directors, is not bound by the

15. Bar associations not only represent society's interest in insuring high pro-
fessional standards but also the economic and political goals of their members. Bar
imposed sanctions are subject to judicial review, and as a result, when the bar objects
to a given program, their objection is always phrased in terms of the public interest,
although the objection may be founded as much upon self interest as society's interest.
See H. DRNKEtR, LEGAL ETmcs 167 (1953). See also Weihofen, "Practice of Law"
by Non-Pecuniary Corporations: A Social Utility, 2 U. CHI. L. REv. 119 (1934);
ILLINOIS STATE BAR ASS'N, ECONOMIC INSTITUTE HANDBOOK 3 (1960): "The respect
for the legal profession and its influence in the individual community will be raised
when the lawyer occupies his proper place at the top of the economic structure,"
cited in Comment, Controlling Lawyers by Bar Associations and Courts, 5 HARV.
Civ. RIGHTs-Civ. LIB. L. REV. 301, 347 n.229 (1970).

The principal lower court decisions on intervening third parties are: ln re
Community Action for Legal Services, 26 App. Div. 2d 354, 274 N.Y.S.2d 779 (1966)
(denying a corporate charter to a legal services program); Richmond Ass'n of Credit
Men, Inc. v. Bar Ass'n, 167 Va. 327, 189 S.E. 153 (1937) (the hiring of attorneys by
the association constituted an illegal practice of law, on the ground that the association
was an improper intervening lay intermediary); compare People ex rel. Courtney V.
Association of Real Estate Taxpayers, 354 Ill. 102, 187 N.E. 823 (1933). See also
ABA CODE OF PROFESSIONAL REsPONsmILrrY Nos. 2, 4, 5 and comments DR 2-103(D),
4-101(B), 5-107(B); Zimroth, Group Legal Service and the Constitution, 76 YALE L.J.
966 (1967).

16. The rule forbidding an attorney to represent conflicting interests is not
new. It is based on the ancient admonition that "No individual can serve
two masters." Individual lawyers, therefore, as well as courts, have a duty
to avoid such conflicting relationships and representations.

Tucker, Ethics of Activism, 56 A.B.A.J. 851, 852 (1970), citing State v. Goode, 84
S.D. 369, 171 N.W.2d 733, 734 (1969). Such arguments are not fanciful. See,
e.g., N.Y. Times, Feb. 1, 1970, at 23, col. 1 (a convicted draft evader claimed that
he had been persuaded to resist the draft by his lawyer who told him that his would be
an important draft case). But see Zimroth, Group Legal Service and the Constitution,
76 YALE L.J. 966, 976 (1967). The author noted that in his review of death penalty
cases argued by the NAACP he found no instance where the individual's interests
were subrogated to the organization's goals.

17. See United Mine Workers v. Illinois State Bar, 389 U.S. 217, 232 (1967)
(Harlan, J., dissenting).
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Code and may pursue a course that would be unethical for an attorney.
The bar is expecially concerned that these corporations would adver-
tise for clients, which is considered -unbecoming professional conduct
tending to lower standards of legal ethics.18

Recent decisions indicate, however, that these arguments cannot
be used to proscribe the legal activities of a membership supported law
firm. In NAACP v. Harrison"9 the Virginia supreme court had upheld
the state proscription of the NAACP's method of enlisting clients for
test cases under its improper solicitation of legal business statute.2"
The record contained evidence that named plaintiffs in several NAACP
suits had not known that civil rights test cases were being filed in their
names until long after the fact.2 ' Their only contact with the cause of
action was signing a blank form, which staff attorneys handed out at
meetings, authorizing the use of their names as plaintiffs. When the
case was appealed, under the name NAACP v. Button,22 a majority of
the Supreme Court held that the NAACP litigation that sought to gain
protection of the civil rights of its members was a form of political ex-
pression protected by the first amendment. 23

Under current first amendment analysis, legislation that regulates
a protected activity may be attacked either on the ground that on bal-
ance a state interest sufficient to justify impingement on a protected
activity24 has not been shown or that the statute is overbroad or
vague." The Court in Button found that the mere possibility of

18. The professional services of a lawyer should not be controlled or ex-
ploited by any lay agency, personal or corporate, which intervenes between
client and lawyer. If such were permissible, it would permit the corpora-
tion or lay agency to do that which the lawyers could not do; namely, the
solicitation of business.

36 A.B.A.J. 677, 684 (1950). Compare In re Ades, 6 F. Supp. 467 (D. Md. 1934);
see also, ABA COMM. ON PROFESSIONAL ETMcs, OPINIONs, No. 148 (1935). Compare
Gunnels v. Atlanta Bar Ass'n, 191 Ga. 366, 12 S.E.2d 602 (1940) (upholding and
commending an offer by the local bar to represent people who had been victimized
by local loan sharks) with People ex rel. Chicago Bar Ass'n v. Chicago Motor Club,
362 Ill. 50, 199 N.E. 1 (1935) (holding illegal an arrangement whereby the club paid
the lawyers' fees of members in claims arising out of automobile accidents) and
Hildebrand v. State Bar, 36 Cal. 2d 504, 225 P.2d 508 (1950) (one of the early
union cases striking down a group legal services program.)

19. 202 Va. 142, 116 S.E.2d 55 (1960).
20. VA. CODE ANN. §§ 54-74, 54-78, 54-79, as amended by Acts of 1956, Ex.

Sess., c.33 (Repl. Vol. 1958).
21. See NAACP v. Button, 371 U.S. 415, 450 (1963).
22. 371 U.S. 415 (1963).
23. Id. at 428-29.
24. For an examination of first amendment balancing see the interesting exchange

between Mendelson, On the Meaning of the First Amendment: Absolutes in the
Balance, 50 CALIF. L. REV. 821 (1962) and Frantz, Is the First Amendment Law?-A
Reply to Professor Mendelson, 51 CALIF. L. Rv. 729 (1963).

25. See Note, The Void-for-Vagueness Doctrine in the Supreme Court, 109 U.
PA. L. REv. 67 (1960).
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harm to a litigant was insufficient to justify state prohibition of an ac-
tivity protected by the first amendment; rather, the state must show
"a serious danger . . . of professionally reprehensible conflicts of in-
terest which rules against solicitation frequently seek to prevent."2

Using a balancing test, the Court reasoned that since a money recovery
was not at stake, and since the aims of the organization were not in
conflict with the aims of the litigants, the danger of a conflict of inter-
est was not serious enough to warrant the state prohibition.27  The
Court also weighed the interests of society in permitting the Association
to litigate. The Court noted that, "History has amply proved the virtue
of political activity by minority, dissident groups", 2 and then went on
to state:

The NAACP is not a conventional political party; but the litigation
it assists, while serving to vindicate the legal rights of members
of the American Negro community, at the same time and perhaps
more importantly, makes possible the distinctive contribution of a
minority group to the ideas and beliefs of our society. 29

In the subsequent cases of Brotherhood of Railroad Trainmen v.
Virginia ex rel Virginia State Bar,80 and United Mine Workers v. Illinois
Bar Association31 the Court extended this holding to include within first
amendment protection group legal service programs that have attorneys
associated with or retained by the group in order to obtain reduced
rates. 2 This attempt to obtain reduced rates had been attacked by the
bar as illegal solicitation.

The facts in the recent case, United Transportation Union v.
State Bar,"8 were so narrow that the Court could have reversed the low-
er court's opinion per curiam on the basis of United Mine Workers.
As in United Mine Workers, the union in United Transportation had
recommended selected attorneys to members and their families, and

26. 371 U.S. at 443.
27. The Court relied on NAACP v. Alabama ex rel. Patterson, 357 U.S. 449,

459 (1958), as support for the identity of interest argument, but in that case the
Court was not assessing the possibility of a conflict of interest but merely granting
the association standing to assert the claims of its members. See 371 U.S. at 461-62
(Harlan J., dissenting). For the history of the struggle over intervening third parties
see Radin, Maintenance by Champerty, 24 CALIF. L. REV. 48 (1935) and cases cited
note 16 supra.

28. 371 U.S. at 431, citing Sweezy v. New Hampshire, 354 U.S. 234, 251
(1957); cf. Delonge v. Oregon, 299 U.S. 353, 364 (1937).

29. 371 U.S. at 431.
30. 377 U.S. 1 (1963).
31. 389 U.S. 217 (1967).
32. See Zimroth, Group Legal Services and the Constitution, 76 YALB L.J. 966

(1967).
33. 401 U.S. 576 (1971).
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the bar attacked this program, designed to protect members from high
fees and incompetent counsel, as illegal solicitation. The Court used
the case as an opportunity to express its displeasure that bar associations
had continued to resist group legal service programs. In dismissing
the arguments of the Michigan Bar, which sought to distinguish United
Mine Workers, Justice Black, writing for the majority, noted that the
complaint appeared to be "a plea for court protection of unlimited legal
fees." 4 At the conclusion of his opinion Justice Black wrote:

At issue is the basic right to group legal action, a right first asserted
in this Court by an association of Negroes seeking the protection of
freedoms guaranteed by the Constitution. The common thread
running through our decisions in NAACP v. Button, Trainmen, and
United Mine Workers is that collective activity undertaken to obtain
meaningful access to the courts is a fundamental right within the
protection of the First Amendment. However, that right would be
a hollow promise if courts could deny associations of workers or
others the means of enabling their members to meet the costs of
legal representation. 35

In sum, the Court has decided that when there is a reasonable
identity of interest between the client and the intervening association
the State may not impede group legal activity because of a mere pos-
sibility of a conflict of interest or the existence of the mere possibility
of solicitation. While the strong identity of interest between the
NAACP and its membership was crucial in Button, United Transporta-
tion makes clear that a mere purpose of banding together to lower the
cost of legal services is now a sufficient identity of interest to insulate an
association formed to secure legal services from being automatically
condemned under statutes prohibiting solicitation or bar association
rules governing ethics.

This is an eminently realistic approach: available remedies are
sufficient to control individual breaches of the attorney-client rela-
tionship; 6 blanket prohibition of certain kinds of legal associations
should not be necessary to control unethical conduct. While some
abuses may go undetected, these undetected abuses are of small conse-
quence when weighed against the benefits of permitting access to the
courts for litigants who have hitherto been unable to afford justice.

The policy reasons advanced for holding that NAACP litigation
was protected by the first amendment also justify protecting litigation
by a public interest or membership supported firm. The majority in
Button noted that while the NAACP was not a conventional political

34. Id. at 577-78.
35. Id. at 585-86.
36. See text accompanying notes 58-59 infra.
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party, litigation by the NAACP vindicates the rights of individual
blacks and, at the same time, makes a distinct contribution to social
and political thought." Similarly, a public interest or membership-
supported law firm does not take cases primarily to advance the claim
of an individual litigant, but to use the case to advance the group's
interest in broad social issues.

After United Transportation it is apparent that the fear that lay
intermediaries, in this case the member supported firm, will stir up
litigation, or engage in what would be improper solicitation if done by
an attorney does not warrant broad proscriptions of a group's legal ac-
tivities. Sanctions may be imposed only against groups whose activi-
ties have in fact violated a given canon of ethics. 8 A sufficient identi-
ty of interest between the individual litigant and the firm must be
shown, however, before it can be said, as in United Mine Workers,
that the danger of baseless litigation or conflict of interest is too specu-
lative to justify a broad state prohibition.39 A membership firm is re-
sponsible to an interest group and if necessary, the court may deter-
mine if the group's goals are consonant with those of the litigant. At
most, only the problem of a possible compromise of the individual's
interests, as the attorneys strive for the long-range purposes of the
group, remains; the Button case and its progeny have made clear that
the mere possibility of such a conflict will not warrant preventing the
group from being represented.

B. Court Awards, Conflicts of Interest and
Membership Supported Law Firms

While a membership supported firm is within the protection of
Button and its progeny,40 a more difficult issue is whether Button would
protect a membership firm that looked mainly to awards of attorneys'
fees for financial support.4 Button rested on the proposition that be-
cause of the identity of interest between the clients (poor blacks) and the

37. 371 U.S. at 431.
38. See NAACP v. Button, 371 U.S. 415, 438-45 (1963).
39. 389 U.S. at 223. The Court found the case indistinguishable from Trainmen,

even though the attorney was paid by the union, not merely recommended by the
union as in Trainmen. In both situations, according to the Court, the attorney is
economically dependent on the union, and there is no difference in the probability
that an attorney would sacrifice the best interest of the client. Further, the Court
found that there was no evidence that the theoretical schism between the interests of
union and member ever occurred in a law suit. Id. at 224.

40. See text accompanying notes 19-35 supra.
41. Several New York attorneys are organizing a corporation that will issue

shares to the public, hoping to pay dividends from awards of attorneys' fees arising
from successful suits against polluters and consumer defrauders. The Anti-Corpora-
tion, NnwswnEK, Nov. 29, 1971, at 93-94. This type of firm poses somewhat different
problems than the membership supported firms discussed here.
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lay intermediary (the NAACP) subordination of the clients' interest to
a goal of the lay intermediary was not sufficiently probable to warrant a
total proscription of NAACP litigation. When, however, a lay interme-
diary's financing comes not from a group having an identity of interest
with the client, but from the courts, the crucial element in the balance
struck by Button is missing. Any membership supported law firm
that finances itself in part through court awards could thus conceivably
be threatened with a state prohibition once the protective shield pro-
vided by Button is removed.

After Button, however, the Supreme Court specifically referred to
the right of a group to associate to litigate as a fundamental right.42

As such, any statute seeking to differentiate between law firms accord-
ing to the proportion of their income that comes from court awards
might fall under an equal protection argument. If the right to litigate
is fundamental, the state must be able to show that any exclusions are
based on a compelling state interest.43 The criteria for the first
amendment are clear: a court should strike down any legislation
tending to impair a first amendment right where a compelling state
interest is not shown, or when the statute is either overbroad or under
inclusive, or when less restrictive alternatives are available.44  There
are important state interests on both sides of this problem. On the
one hand, the state wants to protect its citizens from being harmed by
unscrupulous attorneys; on the other, the state has an interest that its
citizens be able to vindicate their rights through its courts.

It is well known that many people find it difficult to vindicate
their rights. A study conducted by the Missouri Bar, for example,
found that only 3 percent of consumers would turn to a lawyer if they
were defrauded.4" One commentator has explained this as a failure to
recognize legal problems.46  A better explanation, perhaps, is that in
fact for many consumers' problems there have not been remedies; peo-
ple far from being unaware of their rights have been fully aware that
they had no legal redress. And there is no redress either because
these people cannot afford a lawyer or the cost of an attorney would be
greater than any possible recovery.

42. See text accompanying note 35 supra.
43. Kramer v. Union Free School Dist., 395 U.S. 621 (1969); Williams v.

Rhodes, 393 U.S. 23 (1968) (right to associate analyzed as fundamental).
44. See Frantz, The First Amendment in the Balance, 71 YALE L.J. 1424 (1962).
45. See D. CAPLovrrz, THE PooR PAY MoRE 175 (1963).
46. See Comment, Controlling Lawyers by Bar Associations and Courts, 5 H-tv.

Civ. RIGHTS-CWv. LiB. L. RFv. 301, 353 (1970).
47. This is the author's observation after two years as a community organizer

in VISTA.
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In response to these problems both the courts and the legislature
have begun to provide for awards of attorneys' fees,45 to broaden the
concept of standing,49 to permit challenges to administrative decisions
and to interpret liberally the rules permitting class actions.5" Having
balanced the benefits of encouraging litigation against the detriments
of possible abuses of the attorney-client relationship, the legislatures
and the courts have thus been gradually opening up the legal process.
As a result, there are now private firms that subsist on awards of at-
torneys' fees in class action suits."' Membership supported law firms
also grew out of this effort to increase access to the courts for those
who before were unable to obtain legal redress for their problems.
Since these firms are a child of the state effort to open up the legal
process, the state interest in favor of their preservation should be strong.

Furthermore, the taint of commercialism is not fatal to the exer-
cise of the first amendment right to litigate, nor does the finding of a
profit motive justify the regulation of the activity for just any rational
purpose. 2  In New York Times v. Sullivan5 3 for instance, the Court
held that the alleged libel was no less protected by the first amendment
just because it was a paid advertisement. But while a commercial
motive may not be fatal, it may raise the possibility of a conflict of
interest and tip the scales towards permitting the state to prohibit the
activity.

54

48. See, e.g., Annot., 8 L. Ed. 2d 894 (1962); Annot., 39 A.L.R.2d 580, 583-84
(1955). The most interesting recent case is Mills v. Electric Auto-Lite Co., 396 U.S.
375 (1970), which is discussed in Note, The Allocation of Attorney's Fees After
Mills v. Electric Auto-Lite Co., 38 U. Cm. L. Rav. 316 (1971). For a typical ex-
ample of the phrasing of an authorization of attorney's fees by Congress, see Title II
of the Civil Rights Act of 1964, 42 U.S.C. § 2000(a) (3) (b) (1964).

49. See, e.g., Comment, Conservationist's Standing to Challenge the Actions of
Federal Agencies, 1 ECOL. L.Q. 305 (1971); Office of Communication of the United
Church of Christ v. Federal Communications Comm'n, 359 F.2d 994 (D.C. Cir. 1966).
This decision granted standing to the church in hearings before the FCC on whether a
license should be reissued to a radio station that, it was alleged, was not responsive to
the needs of racial minorities in its community.

50. FJai. R. CIv. P. 23. See e.g., Ford, Federal Rule 23: A Device for Aiding
the Small Claimant, 10 B.C. IND. & Com. L. Rnv. 501 (1969); Starrs, The Consumer
Class Action-Part 1: Considerations of Equity, 49 BosT. U. L. R-v. 211 (1969).
See also Eisen v. Carlisle, 391 F.2d 555, 563 (2d Cir. 1968) (holding that Rule 23
is to be interpreted liberally); Green v. Wolf Corp., 406 F.2d 291 (2d Cir. 1968),
cert. denied, 395 U.S. 977 (1969).

51. See note 8 supra.
52. If a first amendment freedom is involved the Court will not show the defer-

ence to a legislative decision that it pays when an economic interest is threatened.
Compare Railway Express Agency, Inc. v. New York, 336 U.S. 106 (1949) with
Freedman v. Maryland, 380 U.S. 51 (1965).

53. 376 U.S. 254 (1964).
54. See NAACP v. Button, 371 U.S. at 470 n.17 (Harlan J., dissenting).
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Membership supported law firms financed partly by court awards
are much like lawyers on a contingency fee. Both have a stake in
winning the case and not settling it out of court for a small amount
after investing a good deal of time and effort developing the suit.
Lawyers are permitted to accept contingency fees because this allows
the assertion of meritorious claims that otherwise would not be brought
because the client cannot afford to have an attorney. 55 Similarly,
member supported firms, or private firms that specialize in class ac-
tions, make it possible for groups not otherwise able to afford it to
bring their claims to court. Thus, the possibility of ethical problems
should be no greater for membership supported firms than for lawyers
on a contingent fee.

Having weighed the state interests for and against member sup-
ported firms subsisting on court awards and having considered if the
statute is overbroad or underinclusive, a reviewing court must also con-
sider if less restrictive alternatives to a complete prohibition of these
firms are available.56 First, as supervisor of disciplinary proceedings,
the court can consider that an attorney working for a membership
supported firm is bound by the Canons of Ethics not to permit the
goals of the organization to prejudice the handling of his client's in-
terest.57  Furthermore, the court is certain to be alert to individual
abuses, and is fully able to protect the litigant or the class when it de-
tects its best interests are not being served by the attorney.55 And
last, if an attorney has dealt unfairly with his client, he is liable under
traditional tort doctrines for malpractice.59 The courts therefore have
a variety of well settled, familiar approaches that they may use to
prevent abuses of the attorney-client relationship. Aware that they

55. See ABA SPECIAL COMIorrrEE ON TiH AvAmABiLrry OF LEGAL SERVICES,

RECOMMENDATIONS 17 (1968) which rejected the conflict of interest argument in group
legal service situations.

56. See NAACP v. Button, 371 U.S. 415, 438.
57. See ABA COMM. ON ETHICS AND PROFESSIONAL REsPoNsmiLrrY, OPINIONS

No. 324, 1 (1970). The opinion holds that the governing board of a legal aid society
has the right to establish operational policy but it must guard against interference
with specific cases or the representation of some clients by staff attorneys. See also
ABA CANONS OF PROFESSIONAL ETHICS Nos. 6, 8, 15, 35, 37; ABA CODE OF PRO-
FESSIONAL RESPONSmiLrrY Nos. 2, 4, 5 and DR2-103(D)(1), DR4-101(B)(1), DR5-
107(B), and EC 2-25, EC 2-27, EC 2-28, EC 4-2, EC 5-1, EC 5-21, EC 5-23, EC 5-24.

58. See Rothman v. Gould, 52 F.R.D. 494 (S.D.N.Y. 1971). In a recent Cal-
fornia case, La Sala v. American Savings and Loan Ass'n, 5 Cal. 3d 864, 489 P.2d
1113, 97 Cal. Rptr. 849 (1971), the court held that the lower court had the power
to permit an attorney who had filed a class action to amend his complaint and sub-
stitute a new plaintiff when the original representative of the class settled with the
defendant out of court.

59. See Wade, The Attorney's Liability for Negligence, 12 VAND. L. REv. 755
(1959).
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have the power to control abuses, the courts should encourage awards
of attorneys' fees to membership supported firms.

II

STUDENT SUPPORTED LAW FIRMS: A MODEL CONSTITUENCY

For the past several years students have developed a growing in-
terest in environmental and consumer issues and have become aware
of the impact lawyers have made on these areas. Heightened interest
in these problems has resulted in a movement for student support of
public interest research groups and public interest law firms.00 Ralph
Nader has been important to this movement, first by developing the
concept of the membership supported law firm"' and second by per-
sonally nourishing fledgling student programs. The University of
Oregon was the first to establish a public interest research group 02 and
has been swiftly followed by universities in Minnesota, Georgia, Illi-
nois and Connecticut. a

A large university student body in many ways is an ideal con-
stituency for a membership supported law firm. As a group students
have many shared interests and are organized, at least minimally, with
a student government and a campus paper. And if enough students
at a large university contribute a few dollars, perhaps as an addition
to registration fees, a substantial amount of money can be raised.0 4

The university has three main purposes: education, research and pub.
lic service. 5 A student-supported firm will naturally tie itself to these

60. There are two major works on student firms: R. NADER & D. Ross, ACTION
FOR A CHANGE (1971); and P. DECKER, STUDENT SUPPORTED PUBLIC INTEREST LAW
FmMs: FROM THE GROUND UP (1971).

61. See, Ralph Nader Becomes an Organization, BUSINESS WEEK, Nov. 28, 1970,
at 86.

62. Mr. Nader has preferred to call his organizations public interest research
groups, perhaps to indicate that they are not only involved in litigation, but also in
developing information to be released publicly to pressure their targets into making
changes without the need for lititgation.

63. Ralph Nader Becomes an Organization, BUSINESS WEEK, Nov. 28, 1970,
at 86-87.

64. See R. NADat & D. Ross, supra note 60 at 34.
65. See T. Cunningham, General Counsel of the Regents of the University of

California, Memorandum on Mandatory Student Fee for Center For Public Interest
Law, Nov. 5, 1971. The memorandum was prepared in response to attempts to
establish a membership supported law firm at the University of California Berkeley.
It states:

The proposed activities of the Center for Public Interest Law would afford the
participating students some incidental educational opportunities. Still, the
Center is an outside organization maintained primarily for non-University
social action purposes. Hence, I must conclude that the University cannot
validly impose a mandatory student fee to be used for the support of the
Center.
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purposes and to its constituents, offering them numerous educational
research activities; in return, the firm will perform a public service by
bringing important issues before the public through its reports, and be-
fore the courts through its litigation. 6  The following subsections
demonstrate that it is within the power of the governors of either a pub-
lic or private university to permit their students to be assessed to finance
a member supported law firm.

A. The Discretion of the Governors of a University

A state university is a state instrumentality and must act in ac-
cordance with its charter, and the state and federal constitutions. 67

Memorandum at p. 2. Compare, Memorandum in Response to General Counsel's,
Dec. 7, 1971. The memorandum notes that the General Counsel had failed to cite a
single authority in support of his conclusion. It then argued that the General
Counsel had assumed the power to make a policy decision when the California Con-
stitution vests this power in the regents. After discussing the authorities, the mem-
orandum states: "The question of law, is, then, not whether Mr. Cunningham thinks
that the center is within the scope of the University's purposes, but rather, would a
court find that the Regents were unreasonable if they were to decide that the Center
was within the scope of the University's purpose?" Memorandum in Response at p. 4.
The response then discusses the merits of the program, arguing that not only was the
Center consonant with the University's purposes, but that in fact it was much more
closely tied to traditional education than many community-involvement programs
which were being funded from student fees.

In his Memorandum of January 7, 1972, the General Counsel reversed himself,
stating that it was his opinion that this was a question for the regents to resolve.
Memorandum re: Center for Public Interest Law-Mandatory University Student
Fees, from T. Cunningham to R. Johnson, Jan. 7, 1972. All memoranda are on file
with the California Law Review.

66. A number of objections were raised by both administration officials and the
regents when students attempted to establish a law firm funded with student fees at
the University of California Berkeley. First it was argued that the firm would not be
within the purposes of the university. In response, proponents pointed to the variety
of programs that are currently funded by the university, for example, yell leaders,
voter registration, draft help, a student lobby in Sacramento and female liberation.
In addition it was argued that significant educational purposes would be served by
involving students within the firm's research. A second argument made by the op-
ponents was that the firm might bring suit against the university. The organizers
felt that there were more important objectives for the firm, and as a price for university
cooperation, were willing to guarantee that it would not sue the university. The
strongest argument against the firm is that the university has lost prestige lately and if
the firm became controversial it would be yet another burden that the university must
bear when asking the legislature for money. The response was that, on balance, the
people of California have shown that they will support responsible consumer and en-
vironmental advocacy and that ultimately the firm will be an asset to the university.
See Memoranda cited note 65 supra. After a two-year struggle, the regents rejected
the refundable fee proposal. See San Francisco Chronicle, July 15, 1972, at 8, col. 3.

67. E.g., Hamilton v. Bd. of Regents, 293 U.S. 245 (1934). Rather than deal
with particular problems which flow from the grant of power, whether contained in
the state constitution or a private charter, this Comment addresses the common
questions of law.
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The first inquiry, therefore, is whether the initial grant of power to the
university permits it to impose a fee used to fund a membership firm.
The law relating to the powers of a university governing board is well
established. Generally, the directors of a university have the power to
enact whatever regulations are necessary to govern a university, as long
as the act is not prohibited by statute or the Constitution. Thus, in
State ex rel Priest v. Regents of the University of Wisconsin,"8 the
university imposed a fee to pay for the utility costs on the physical
plant of the school, in the face of a statute forbidding tuition fees.
When a student challenged the fee, the court distinguished it from a
tuition fee and then went on to say that the university charter grants
the power to "govern" a university and to "enact laws" for that pur-
pose. 9 Furthermore, the court reasoned that the closest analogy to
the grant of power to the university is the grant of power to a business
found in its corporate charter, holding that like a corporation a uni-
versity had the implied power to -use any reasonable means to achieve
the goals outlined in its charter. 70  Similarly in Connel v. Gray71 a
state court upheld a student fee used to compensate the university for
extraordinary property damage. The clear implication of these cases
is that a state university has broad powers to assess fees to support the
functioning of the institution.

But the authority to assess fees is not limited to the financing of
necessities. In Rheam v. Board of Regents,72 for example, the stu-
dents of the University of Oklahoma voted to assess themselves to fi-
nance the building of a student union to be incorporated under their
separate control. The regents of the university approved this fee.
When it was challenged by a student the court held that it was "not
required to look for grants of power to the Board of Regents of the
University, but for limitations on its power.M8

In most cases, therefore, the governors of a university can find a
sufficient grant of power to do that which they feel is within the -uni-
versity's purposes. The courts will not interfere so long as the univer-
sity's act is not specifically prohibited by the authorizing statute or the
Constitution. 74

68. 54 Wis. 159, 11 N.W. 472 (1882).
69. Id. at 166-69, 11 N.W. at 475-76.
70. Id. at 170, 11 N.W. at 477.
71. 33 Okla. 591, 127 P. 417 (1912). The court struck down that portion of

the fee that would have been used to support the Young Mens' Christian Association
program as unconstitutional state support of religion.

72. 161 Okla. 268, 18 P.2d 535 (1933).
73. Id. at 271, 18 P.2d at 539.
74. The California authorities are in accord with the general principles discussed

above. The first California supreme court case to discuss the relation of the regents
to the University of California is Estate of Royer, 123 Cal. 614, 56 P. 461 (1899),
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B. Constitutional Considerations
When a Public University Collects a Fee

for a Student Supported Law Firm

1. Mandatory Student Contributions

The use by a public university of student registration fees to
support a law firm raises a substantial first amendment problem that
has never been resolved by the Supreme Court. A student who is
compelled to contribute to the firm as a condition precedent to regis-
tering at a public university might argue that he is being forced to asso-
ciate with the law firm and that a mandatory contribution in effect
implies his approval of the group's activities.

Support of a law firm involves different considerations than stu-
dent support of a more typical activity such as a student -union or a
tutorial project. While a member supported law firm that has quali-
fied for a 501(c)(3) tax exemption cannot fairly be characterized as
a partisan political activity, 75 it certainly is a mode of political expres-
sion.70 The first amendment guarantee of free speech demands that
the state not condition access to a public service upon compromise of
one's right to hold certain political views openly, unless an overwhelm-
ing state interest, such as the national security, is shown.77

which rather narrowly held that the regents "have no duties or powers beyond the pur-
pose of their creation, which was to take the custody and control of the university
property, and to perform certain prescribed duties in the management of the univer-
sity." Id. at 622, 56 P. at 464. In the subsequent decision of City Street Improvement
Co. v. Regents of the University of California, 153 Cal. 776, 96 P. 801 (1908),
the court indicated its willingness to decide the limits of the educational purposes of
the university when it held that certain land might be assessed for street improve-
ments inasmuch as it was not being held for educational purposes. The court of
appeals expanded the holding of Royer in Williams v. Wheeler, 23 Cal. App. 619,
138 P. 937 (1st Dist. 1913), and elevated the university to a special status within the
state government noting deference was to be paid to decisions of the regents, except in
the most unusual circumstances. The case permitted the regents to order all students
to be vaccinated while the authorizing statute permitted those who were conscientiously
opposed to be excused. In the most recent case, Goldberg v. Regents of the Uni-
versity of California, 248 Cal. App. 2d 867, 57 Cal. Rptr. 463 (1st Dist. 1967),
arising out of the Filthy Speech Movement, the court of appeals refers to the regents
as having "full powers" so long as they are acting within university purposes.

75. Statement of Randolph W. Thrower, Commissioner of Internal Revenue
Service, reprinted in Hearings, supra note 5 at 54-83. See the memorandum prepared
by Mitchell Rogoven, attorney for the Center for Law and Society, setting out a
strong argument for special tax treatment for public interest firms. Id. at 137-193.

76. See NAACP v. Button, 371 U.S. 415, 431 (1963).
77. Cf. Shelton v. Tucker, 364 U.S. 479 (1960) (state cannot condition public

teacher's job upon his disclosing the names of any groups of which he is a member).
See Van Alstyne, The Demise of the Right-Privilege Distinction in Constitutional
Law, 81 HARv. L. REV. 1439 (1968).



CALIFORNIA LAW REVIEW

Most of the appellate court cases relevant to this subject have con-
cerned either the right of a union to compel a member to pay dues
when these are to be used for political purposes, or the right of the
state to condition practicing law upon membership in a bar association
engaged in lobbying activities. Both the bar association and the union
fees are analogous to a mandatory student registration fee at a public
university. The state is openly involved with the university and the
bar, and, by implication with a union because of the extent of its
regulatory activities. More important, if a required fee is not paid
the individual will be denied access to important public commodities:
a state-provided education, the practice of law, or a job. In each in-
stance, there is a nexus of the first amendment rights of association
and freedom of speech: if a court were to find either that there was
a compelled affirmation of belief, or forced association, it would have
to strike down the fee exaction unless there has been a showing of a
compelling state interest. 78

Typical of the cases is DeMille v. American Federation of Radio
Artists7 9 (AFRA). In 1944, Cecil B. DeMille was assessed $1.00 by
the union to support its fight against a "closed shop" proposition on
the California ballot. AFRA controlled the radio unions and, after
DeMille refused to pay, the union attempted to suspend his member-
ship, which would have meant his loss of a $98,200 a year job. The
California supreme court decided in 1947 that the union could prop-
erly expel a member who failed to pay an assessment that would have
been -used to promote the union's political view, so long as the issue
was directly related to the union's purposes.80 The court treated the
union as a voluntary association and argued that it was well known
that majority rule prevailed. According to the court, it was incorrect
to characterize the assessment as a compelled affirmation of belief.
Analogizing the union to a government, the court stated,

In a government based on democratic principles, the benefit as
perceived by the majority prevails. And the individual citizen
would raise but a faint cry of invasion of his constitutional rights
should he seek to avoid his obligation because of a difference in
personal views.81

Although the United States Supreme Court has had a number of
opportunities to consider the constitutional issue raised in the DeMille
case, a majority of the Court has consistently been unwilling to decide
if the exaction of a compulsory fee used for political purposes by an or-

78. See authorities cited note 24 supra.
79. 31 Cal. 2d 139, 187 P.2d 769 (1947).
80. Id. at 146, 187 P.2d at 774.
81. Id. at 150, 187 P.2d at 776.
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ganization closely tied to the state violates the first amendment. Several
cases have come close to deciding this question. In United States v.
CIO,8" the Court interpreted the 1925 Federal Corrupt Practices Act,"3

as amended by Section 304 of the Labor Management Relations Act,
as not preventing a union from using members' dues to pay for an
endorsement of a candidate for Congress in the union magazine, com-
menting that if the law had intended that result that there would be
serious doubt about its constitutionality.8 4 Four members of the
Court were not as willing to construe the Act this way, however.
Reaching the constitutional issue in a strong concurring opinion,
Justice Rutledge reasoned that curtailing the ability of a union to speak
on matters relevant to its members would violate the right of the mem-
bers to associate freely in order to express their views.8" He argued that,
to the extent protection of minority dissenters was an issue, it would be
sufficient to allow dissenters to file an objection to the expenditure of
their dues for a given project and the union would then not apply their
dues to that project.86

The Court again faced the problem of compulsory fees and union
membership in the Railway Employees' Department v. Hanson87 in
1956. Again a majority of the Court refused to reach the constitu-
tional question of what limits there are upon the expenditure of fees
collected by a union bound by the first amendment because it operates
under federal law. The Court found the constitutional issue not prop-
erly presented, and held that the Railway Labor Act authorized the
union to exact dues to support the collective bargaining program of the
union.8 8 It did not decide whether compulsory union membership and
assessments impair freedom of expression.

The result of the Hanson decision was that another case with a
better record was brought in International Association of Machinists v.
Street.8 9 The lower court found it unconstitutional for a union to use
fees to support political causes a member opposed.90 A majority of
the Supreme Court again refused to consider the constitutional ques-
tion, however. Choosing a strained construction, 9' the Court held
that the Railroad Labor Act92 prohibited assessment of a fee that

82. 335 U.S. 106 (1948).
83. Labor Management Relations Act, ch. 120, § 304, 61 Stat. 159 (1947).
84. 335 U.S. at 121.
85. Id. at 129.
86. Id. at 149.
87. 351 U.S. 225 (1956).
88. Id. at 238.
89. 367 U.S. 740 (1961).
90. Id. at 744-45.
91. See Id. at 799 (Frankfurter I., dissenting).
92. Railway Labor Act, 45 U.S.C. § 152 (1951).
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would be used in part for political purposes over a members objec-
tion.93 The case is most interesting because the statute did not provide
a remedy for an individual objecting to the use of his dues for a
particular political project, yet the Court suggested alternatives. Tie
Court, without citation, drew upon Justice Rutledge's argument in the
CIO case. 4 Five members agreed that a blanket injunction prohibit-
ing the union from collecting all fees when part were to be used for
political purposes was overbroad, since a majority of the union mem-
bers has "an interest in stating its views without being silenced by the
dissenters." 95  The Court held that dissent was not to be presumed,
but that the union should be permitted to collect the dues. If a mem-
ber objected he could come forward and object to the assessment at
which point the union could be restrained from spending his money
on the political program or could be ordered to refund that portion
of his dues that were spent upon the program. 96

Subsequently, in a similar fact situation in Brotherhood of Rail-
way Clerks v. Allen, 97 the Court again avoided the constitutional issues
and resorted to a statutory argument. Again it suggested that each
objecting union member must come forward and state his objection.
If the union then failed to refund the portion spent on the objectionable
political activity, a court could order the union to cease collecting from
the member a proportion of his dues equal to that portion of the
union's budget allocated to the program."

The cases deciding the constitutionality of mandatory bar associa-
tions dues are no more clear cut. In the leading case of Lathrop v. Don-
ahue99 plaintiff objected to paying compulsory annual dues exacted as
a condition precedent to practicing law in Wisconsin. The dues in
part went to support the lobbying activities of the bar association. As
in Hanson and Street, the Court refused to reach the freedom of speech
question. It did hold that the exaction of a fee, when the member was

93. Four Justices construed the statute to prohibit such fees and a fifth reached
the same conclusion on constitutional grounds. The statutory construction of the
majority was criticized by Justices Black, Frankfurter and Harlan, 367 U.S. at 780-819.
Justice Douglas who reached the constitutional question decided that such an exac-
tion was unconstitutional and concurred as to the remedy, Id. at 775. Justice Whit-
taker, a member of the majority, disagreed as to what was a proper remedy, Id. at 779.
In addition, Justice Black considered forced political contributions a violation of the
first amendment, Id. at 790, while Justices Frankfurter and Harlan found no first
amendment objections so long as the individual remained free to express his own
views, Id. at 818.

94. See text accompanying notes 82-86 supra.
95. 367 U.S. at 773.
96. Id. at 774-75.
97. 373 U.S. 113 (1963).
98. Id. at 120-22.
99. 367 U.S. 820 (1961).
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not compelled to vote or attend meetings, was not a violation of the
first amendment guarantee of freedom of association. °00 Using a
balancing test,10 the Court reasoned that the exaction of a fee was a
minimal burden on association, against which it weighed the interests of
the state in using the integrated bar as a mechanism to protect ethical
standards.' 02 While the Court did not hold that a mandatory fee could
never be a violation of the right to freedom of association, in light of the
strong arguments of the Court and Justice Harlan in his concurring
opinion 0 3 and the previous union cases, it would be a rare fee that
would be found unconstitutional, on freedom of association grounds.

Certainly when the minimal association that is demanded by a
university when it exacts nothing more than the payment of a fee to
support a member supported law firm is weighed against a determina-
tion by the regents of the university that such a program will provide
significant educational benefits, it would be most unlikely that a court
would strike down the fee on freedom of association grounds. Whether
a court would find a compulsory fee invalid as an infringement of
freedom of speech is still an open question, however.

2. The Use of a Refundable Fee to Finance a Student Supported
Law Firm.

While the Supreme Court has refused to declare that an associa-
tion, in part supported by a state, may not exact a compulsory fee to be
used in part for political purposes, it would not be surprising if it were
to do so in the future. As the railroad cases discussed above indicate,
the Court has not decided whether it is constitutional for a group that
is closely tied to the state to assess a compulsory fee for political purposes.
However, both International Association of Machinists v. Street'04 and
Brotherhood of Railway Clerks v. Allen0 5 intimate that a 'refundable fee
is constitutional. For over 20 years the Court has thus been suggesting a
refundable fee as a means of serving the legitimate need of the majority
of an organization to use the association as a base for collective ex-
pression, while protecting a dissenting member from having to support
a program to which he is opposed.' 06 Therefore, if a court were to

100. Id. at 843-48.
101. Id.
102. Id. at 839-42.
103. Justice Harlan listed and rejected the appellant's counter arguments: 1. Re-

duction in economic capacity to espouse views; 2. Establishment of political views;
3. Development of a guild system; 4. Drowning out the voice of dissent; 5. Com-
pelled affirmation of belief. Id. at 851-61.

104. 367 U.S. 740 (1961).
105. 373 U.S. 113 (1963).
106. See text accompanying notes 93-96 supra.
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decide that a membership supported law firm represented a form of
political activity, a state supported university could find strong support
for the constitutionality of refundable registration fees used to support
the firm.

This position derives from the recognition that the majority should
be allowed to state its views without being silenced by the minority.10 7

A refundable fee is an appropriate way to assure that, while a majority
may use the resources of an organization to advocate positions relevant
to the organization's purpose, minority members with strong convic-
tions will not be forced either to pay and thereby to go against their
consciences, or to withdraw from the association. Several as yet un-
articulated factors also favor the refundable fee formula. Although
the Court has not yet held that a compulsory assessment warrants con-
stitutional prohibition,"0 8 a compulsory fee exacted to support po-
litical views with which one disagrees is a troublesome concept. Fur-
thermore, if a membership supported law firm at a state university
were supported with a compulsory fee it might look as if the state were
taking a partisan position, or even bringing the suit itself.

If a student supported association is forced to rely on completely
voluntary contributions, however, it may find that few are willing to
make a voluntary contribution.' On the other hand, it is unlikely
that a majority of the membership would withdraw from a refundable
fee program. A viable student-supported research group or public in-
terest law firm would require a reliable source of funding that a re-
fundable fee would provide. Thus, even though it would be at least
arguably constitutional to assess the students of a public university on
a compulsory basis, a refundable assessment would be wiser: it is like-
ly to be a reliable source of funds sufficient to support the program
while not raising constitutional doubts.

C. Membership Supported Law Firms at Private Universities

Where there is no question of state action, private associations
may assess their members to support a public interest firm. The pow-

107. See Developments in the Law-udicial Control of Actions of Private As-
sociations, 76 HARv. L. REv. 983, 996 (1963).

108. See text accompanying notes 74-105 supra.
109. Rauh, Legality of Union Legal Expenditures, 34 So. CAL. L. REv. 152,

153 (1961). The author cites the testimony of Jack Kroll and James L. McDevitt,
co-directors of COPE, a labor lobbying organization, [Hearings Before the Subcomm.
on Privileges and Elections of the Senate Comm. on Rules and Administration,
84th Cong., 2nd Sess., part 1 at 45-64 (1956)] where the co-directors discuss the
difficulties their unions have had raising money from members by voluntary contribu-
tions. On the other hand a private association, The Connecticut Citizen Action
Group, reported in their newspaper that they had raised over $50,000 in small contri-
butions for a public interest firm. The Network News, Dec. 1971, at 2.
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er of a private association, however, is by no means unchecked: it
may not require of its members that which is illegal, 110 contrary to
public policy,"' or unrelated to the purposes of the association." 2 In-
asmuch as supporting a public interest firm is neither illegal, nor con-
trary to public policy," 3 a court would only strike down such an as-
sessment if it were to find that the support was beyond the purposes of
the organization. It is difficult to imagine an association of sufficient
size to undertake support of a membership supported law firm that
could not find some way of characterizing its action to encompass the
firm within its purposes. Private associations are given wide latitude
to interpret their charters," 4 and can always modify their rules to per-
mit such support."15

Similarly, a group organized as a corporation may support a law
firm so long as it could characterize such support as consonant with
its articles of incorporation. For example, in A.P. Smith Manufac-
turing Co. v. Barlow,"" a manufacturer of valves and fire hydrants
was permitted to make a contribution to Princeton University when the
corporation argued that "Capitalism and free enterprise owe their sur-
vival in no small degree to the existence of our private, independent
universities," and that if American business does not aid in the main-

110. In Nissen v. International Bhd. of Teamsters, 229 Iowa 1028, 295 N.W. 858
(1941), the court held that a union member may not be expelled for refusing to
disobey a court order.

111. Spayd v. Ringing Rock Lodge No. 665, 170 Pa. 67, 113 A. 70 (1921) held
void a by-law of a union which provided for the expulsion of members who opposed
any action of the leadership when it was found that this by-law had been used to abridge
the members' freedom to petition the government. Similarly, Stein v. Marks, 44 Misc.
140, 89 N.Y.S. 921 (Sup. Ct. 1904), held it to be against public policy for a literary
society to expel a member for joining a particular political party. But cf. OLeary v.
Rose, 173 Misc. 1092, 19 N.Y.S.2d 704 (Sup. Ct. 1940), which permitted a political
party to expel a particular cell which had become disloyal.

112. See James v. Marinship Corp., 25 Cal. 2d 721, 155 P.2d 329 (1944), where
the court held that a union choosing as its purpose to be a social group could exclude
blacks, but that if it chose to represent a closed shop, exclusion of blacks would not
be acceptable; the union's economic and social purposes were separate.

113. See generally Hearings, supra note 5.
114. See, e.g., 6 AM. Jun. 2d Associations and Clubs § 5 (1963).
115. Developments in the Law-udicial Control of Actions of Private Associa-

tions, 76 HARV. L. REv. 983, 1016 (1963). The Comment suggests that there should
be limits to the association's ability to redefine itself when a member may be harmed
by such an action and that a court should be willing to weigh the interests of the
group against the interests of the dissident members. Also of interest is Chafee, The
Internal Affairs of Associations Not for Profit, 43 HAzv. L. REV. 993 (1930).

116. 13 N.J. 145, 98 A.2d 581, appeal dismissed, 346 U.S. 861 (1953). This
case is cited and discussed in LATrhrN, JENmcNGs, & BUXBAUM, CASES AND MATEIALS ON
COEPOmnTIONS 200 (1968) which also cites a compilation of similar cases in 1 A.B.A.
A.L.I., MODEL Bus CORP. AcT 141-42 (1960) and 60-61 (1966 Supp.). See also
Prunty, Love and the Business Corporation, 46 VA. L. REv. 467 (1960); Note, How
Far Corporations May Contribute to Charity, 35 VA. L. REv. 401 (1949).
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tenance of private universities it is not "properly protecting the long-
range interests of its stockholders, its employees, and its customers."'' 17

Corporate support is, however, limited in amount; the corporation may
not make such a large contribution as would constitute a spoliation of
the corporate assets,118 and as the amount becomes increasingly signifi-
cant the contribution is subject to attack as one which is made not for
the welfare of the corporation, but rather to support a pet charity of
management.

1 9

Private colleges are a hybrid and may or may not be governed by
the rules discussed above, depending on whether their activities are
seen to involve state action, and are thus limited by the first and four-
teenth amendments. 20  A court might use any one of five theories to
characterize the actions of an otherwise private institution as state ac-
tion. '2 First, it may be found unconstitutional for the state to dis-
perse funds to a private college engaged in activity that would be con-
stitutionally forbidden the state.12  Second, there may be such exten-
sive legislation surrounding the college that it will be held to the same
standards as a public college. 28  A third possibility is that a court
might find that the private college was performing a service that would
otherwise be performed by the state, and that the state may not deny
citizens rights they would have were the state to fulfill its role. 24  A
fourth mode of reaching this decision would be for a court to rejuve-
nate Shelley v. Kraemer2 and hold that while the action of the college

117. 13 N.J. at 148, 98 A.2d at 583.
118. See generally articles cited note 116 supra.
119. Id.
120. The leading older cases which found that the receipt of public funds by a

private educational institution did not transform the college into a state agency are:
Allen v. McKean, 1 F. Cas. 489 (No. 229) (Cir. Ct. Me. 1833); Board of Educ. v.
Greenebaum, 39 Ill. 609 (1864); Board of Educ. v. Bakewell, 122 Ill. 339 (1887);
Orono v. Sigma Alpha Epsilon Soc., 105 Me. 214, 74 A. 19 (1909); State ex rel.
Clark v. Maryland Institute, 87 Md. 643, 41 A. 126 (1898). More recent cases
have split on this issue. See Note, An Overview: The Private University and Due
Process, 1970 Dun L.J. 795.

The continuance of two opposing lines of cases suggests that the issue of state
action has been masking -a policy determination by the court as to when it is willing
to interfere with the administration of private schools. See O'Neil, Private Universi-
ties and Public Law, 19 BuFFAo L. Rav. 155 (1970). Compare Griffin v. State Bd.
of Educ., 239 F. Supp. 560, 565 (E.D. Va. 1965) (finding that there was state action
when tuition grants were made which tended to promote racial segregation) with
Browns v. Mitchell, 409 F.2d 593 (10th Cir. 1969) (refusing to find state action when
the issue was suspension of students for disciplinary reasons.)

121. See generally Developments in the Law-Academic Freedom, 81 HtAv.
L. REv. 1045, 1056-61 (1968).

122. Griffin v. State Bd. of Educ., 239 F. Supp. 560 (E.D. Va. 1965).
123. Cf. O'Neil, Private Universities and Public Law, 19 BurwALo L. Rnv. 155

(1970).
124. See, e.g., id. at 176-79.
125. 334 U.S. 1 (1948).
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was in fact not state action, judicial enforcement of private action for-
bidden the state would be.' 26 Finally, the court might find that, while
no one of the previous four theories is alone sufficient to find state ac-
tion, in sum there has been state action. 127

There seems to be no principled way to distinguish between state
and private action in the area of education. In light of this difficulty,
students at a private university seeking to establish a membership
supported firm can only be certain of not raising the unresolved first
amendment issue of forced contributions if they use a refundable fee.

CONCLUSION

Membership support offers an exceptional opportunity to raise the
necessary funds to establish a law firm, and membership support pro-
vides a constituency to which the firm can be responsible and from
which it can draw non-monetary support. By banding together to
fund a membership supported law firm, minority interest groups can
obtain legal representation to protect their group interests or the
broader public interest. Public universities and similar organizations
whose activities involve state action may assess their members to
support a firm without violating the Constitution if such support can be
characterized as being within the general purposes of the association.
These firms cannot be opposed because of possible problems of legal
ethics. Membership supported law firms have been to a large extent
children of the state's effort to open the legal process to problems which
have heretofore been denied legal redress. As such, the mere possibility
of a conflict of interest bewteen the firm and individual clients is not of
sufficient weight to warrant broad prohibitions which, in the name of
protecting the interests of the clients, would cripple their efforts to be
heard.

Palmer Brown Madden

126. Because of its broad sweep, this theory has been out of favor almost since it
was handed down. A majority of the Court has used it only once subsequently.
Barrows v. Jackson, 346 U.S. 249 (1953). Its continued vitality is in doubt. See
Evans v. Abney, 396 U.S. 435 (1970).

127. See Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961).
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