
UNFITNESS TO TEACH: CREDENTIAL REVOCATION
AND DISMISSAL FOR SEXUAL CONDUCT

Dismissal from government employment for sexual behavior has
been a subject of increasing concern to courts and commentators.
While most of the literature and decisions have centered around dismis-
sals of homosexuals, others-including a postal clerk living with a
woman to whom he was not married,' a teacher who performed het-
erosexual acts at a "swingers" party,2 and a married female school-
teacher who kept company with another man-have also been dis-
charged from government employment for off-duty sexual behavior.

This Comment discusses the revocation of California teaching cre-
dentials for sexual behavior. Part I outlines the statutory framework
that requires revocation for "immoral" or "unprofessional" conduct
and discusses the fitness-to-teach standard which was read into the
statutes by the decision in Morrison v. State Board of Education.4 Part
I1 catalogues the many reasons which have been advanced by courts,
boards of education, and professional journals to justify the suspension
of teachers who have engaged in socially or legally disapproved sexual
behavior. The persuasiveness of these reasons is then appraised in the
light of existing case law and social science data. Finally, this Com-
ment suggests that only with the guidance of the standard laid down
in Morrison can the courts deal more rationally and humanely with
the difficult problems raised by teachers who have transgressed the
bounds of contemporary sexual mores.

I
Morrison AND STATUTORY INTERPRETATION

The California Education Code provides for revocation of the
credentials of teachers convicted of certain sex crimes,0 felonies,0 crimes
involving moral turpitude,7 and of teachers who have engaged in "ir-

1. Mindel v. United States Civil Serv. Comm'n, 312 F. Supp. 485 (N.D. Cal.
1970).

2. Pettit v. State Bd. of Educ., 10 Cal. 3d 29, 513 P.2d 889, 109 Cal. Rptr. 665
(1973).

3. Schwer's Appeal, 36 Pa. D. & C. 531 (C.P. of Clinton County 1939).
4. 1 Cal. 3d 214, 461 P.2d 375, 82 Cal. Rptr. 175 (1969), noted in 59 CALIF.

L. Ray. 58 (1971).
5. CAL. EDUC. CODE §§ 12912, 13207 (West Supp. 1972).
6. Id. § 13403(h). Conviction of one of the crimes enumerated in § 12912

is sufficient proof of moral turpitude to warrant revocation under § 13403(h). Id.
§ 12911.

7. Id. § 13403(h).
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moral" or "unprofessional" conduct. Conviction of a crime specifically
enumerated in the code makes a teacher liable to automatic cre-
dential revocation with no prior administrative hearing. 9 Where a
teacher is convicted of a crime not specified in the code, the local
board of education or the State Commissioner of Education may seek
credential revocation when, in their opinion, the crime involves moral
turpitude.' 0 Revocation of a teacher's credential may also be sought
for immoral or unprofessional conduct not involving conviction of any
crime."1

In Morrison v. State Board of Education12 the California Supreme
Court held that the terms "immoral" and "unprofessional conduct"
do not render Education Code section 1320213 void for vagueness so
long as they are construed to apply only to conduct indicating unfit-
ness to teach. 14  Morrison's teaching credentials had been revoked be-
cause the State Board of Education had found that a noncriminal homo-
sexual escapade' 5 in which he had participated constituted immoral
and unprofessional conduct. The court held that revocation of cre-
dentials for immoral or unprofessional conduct is permissible under
the statute only if it can be shown that the teacher's retention in the
profession poses a significant danger of harm to students, school em-
ployees, or others who might be affected by his actions as a teacher.'"

Even before Morrison, the California Supreme Court had stated
that the purpose of license revocation is not punishment of the licensee

8. Id. § 13403 (a).
9. Id. § 13206; Di Genova v. State Bd. of Educ., 45 Cal. 2d 255, 288 P.2d 862

(1955). As stated in Slaughter v. Edwards, 11 Cal. App. 3d 285, 294, 90 Cal. Rptr.
144, 150 (1st Dist. 1970), no hearing is required because:

In such cases there is no real necessity to examine the facts, resolve any
conflicts in the evidence, and exercise any judgment with respect thereto, but
the only question is a legal one, i.e., whether the licensee was convicted of a
crime of the character specified in the statute. In these cases due process is
satisfied because the licensee had his day in court when he was put to trial
for and convicted of [the crime]. (Citations omitted).

See also Purifoy v. State Bd. of Educ., 30 Cal. App. 3d 187, 192, 106 Cal. Rptr. 201,
204 (1st Dist. 1973).

10. CAL. EDuC. CODE §§ 13403(h), 13404 (West Supp. 1972).
11. E.g., Goldsmith v. Board of Educ., 66 Cal. App. 157, 225 P. 783 (3d Dist.

1924).
12. 1 Cal. 3d 214, 461 P.2d 375, 82 Cal. Rptr. 175 (1969).
13. CAL. EDUC. CODE § 13202 (West Supp. 1972).
14. 1 Cal. 3d at 218, 461 P.2d at 377, 82 Cal. Rptr. at 177.
15. Though the opinion does not disclose the exact nature of the conduct, it

appears that Morrison engaged in mutual masturbation with another male. See
Amundson v. State Bd. of Educ., 2d Civ. No. 37942 at 7 n.2 (Cal. Ct. of App. 2d Dist.,
Div. 5, filed Dec. 17, 1971); Comment, The Good Moral Character of California Ad-
ministrative Agencies-A Study of the Good Moral Character Requirement, 5 U.C.
DAvis L. REv. 84, 95 n.7 (1972).

16. 1 Cal. 3d at 235, 461 P.2d at 391, 82 Cal. Rptr. at 191.
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but the protection of the public. 17  For teacher credential revocation,
Morrison equated this interest with the need to remove from the teach-
ing profession those whose conduct demonstrates that they are unfit
to teach.18  Unfitness to teach, in turn, is defined in two ways. A
teacher may be removed if "his retention . . . poses a significant dan-
ger of harm to either students, school employees, or others who might
be affected by his actions as a teacher,"'19 or, if he or she demonstrates
an impaired ability to teach." In either case, sexual behavior (apart
from those statutory crimes where dismissal is automatic) is initially
presumed irrelevant to a teacher's qualifications; to establish the requi-
site relationship between sexual behavior and unfitness to teach, more
is needed than a bare citation of disapproved conduct. Morrison's re-
instatement was ordered because there was no showing that his single
non-criminal homosexual contact posed a danger of harm to students
or fellow employees, or that his actions or the publicity surrounding
the event substantially impaired his ability to teach. 21

In cases decided since Morrison, the California courts of appeal
have disagreed over the meaning of the "fitness-to-teach" standard read
into Education Code section 13202 by that decision.22 In a recent
case, Pettit v. Board of Education,2 3 the California Supreme Court at-
tempted to give content to the Morrison fitness-to-teach test. While
Pettit can be read as an effort to clarify the implications of Morrison, the
majority opinion left many serious questions unanswered, and, by at-
tempting to distinguish Morrison on its facts, weakened many of the
broad implications of that decision. This and the division among
appellate courts and resulting uncertainty over the proper interpreta-
tion of the statutory standard established in Morrison make it important
to clarify what the relationship is between fitness to teach and sexual be-
havior.

II

DEFINING THE HARM THREATENED BY SEXUAL UNORTHODOXY

Several varieties of harm have been suggested to justify dismissal

17. See, e.g., Yakov v. Board of Med. Examiners, 68 Cal. 2d 67, 435 P.2d 553,
64 Cal. Rptr. 785 (1968).

18. 1 Cal. 3d at 235, 461 P.2d at 391, 82 Cal. Rptr. at 191.
19. Id.
20. Id.
21. Id. at 235-37, 461 P.2d at 391-93, 82 Cal. Rptr. at 191-93.
22. E.g., Alford v. Department of Educ., 13 Cal. App. 3d 884, 889, 91 Cal.

Rptr. 843, 846 (2d Dist. 1970) (limiting Morrison's application to private noncriminal
sexual conduct); Pettit v. State Bd. of Educ., 2d Civ. No. 39637 at 7 (Cal. Ct. of
App., 2d Dist., Div. 3, filed Sept. 28, 1972) (interpreting Morrison to require strict
scientific proof that retention of the teacher would result in harm to the school com-
munity).

23. 10 Cal. 3d 29, 513 P.2d 889, 109 Cal. Rptr. 665 (1973).
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of teachers who have engaged in disapproved sexual conduct:24

1. That certain sexual conduct is immoral per se.
2. That an episode of sexual misconduct suggests a potential for

misbehavior with students.
3. That the notoriety generated by disclosure of the conduct will

interfere with school functioning, either by impairing the teacher's
relationships with his co-workers, interfering with the teacher's
ability to command respect and discipline from his or her stu-
dents, or destroying the public's confidence in the school system.

4. That the teacher's sexual orientation, even if not revealed pub-
licly, will be subconsciously perceived and internalized by his or
her students.

The validity of each of these as a basis for dismissal must be examined
in the context of the underlying justification for credential revocation
as stated in Morrison-unfitness to teach.

A. Unorthodox Sexual Conduct as Immoral Per Se

The California courts first explored the relationship between ho-
mosexual behavior and fitness to teach in Sarac v. Board of Educa-
tion.25  A teacher, Sarac, was convicted for soliciting two undercover
policemen to engage in homosexual acts at a public beach. Revoca-
tion of his credentials was sought by the State Board of Education.
In its review of the revocation, the court of appeals held that because
homosexuality is highly offensive to most citizens it constitutes immoral
conduct amounting to unfitness to teach within the meaning of the
Education Code. The court declared that "[h]omosexual behavior has
long been contrary and abhorrent to the social mores and moral stand-
ards of the people of California as it has been since antiquity to those
of many other peoples."2 6

Other courts have reiterated this equation of homosexuality with
immorality. In Schlegel v. United States,17 the court upheld the dis-
missal of a government employee for engaging in acts of homosexual
mutual masturbation with another man in a private home. Explaining
that the dismissal was necessary to prevent adverse effects on the effi-
ciency of public service,28 the court summarized its analysis with the
remark that "any school boy knows that a homosexual act is immoral,
indecent, lewd, and obscene. '29

24. See generally, Comment, Homosexuals in Government Employment: The
Boys in the Bureau, 3 SETON HALL L. REv. 89, 98 (1971).

25. 249 Cal. App. 2d 58, 57 Cal. Rptr. 69 (2d Dist. 1967).
26. Id. at 63, 57 Cal. Rptr. at 72.
27. 416 F.2d 1372 (Ct. Cl. 1969).
28. Id. at 1378; see text accompanying notes 47-53 infra.
29. 416 F.2d at 1378.

19733 1445
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Unfitness and homosexuality have also been linked by behavioral
scientists who believe that homosexuality is evidence of arrested devel-
opment.30  As a result of having failed to develop a fully adult per-
sonality, homosexuals tend to be egocentric, insincere, and lacking in
emotional stability,31 qualities obviously inconsistent with being a good
classroom teacher. This view, however, has been sharply criticized by
those behavioral scientists who see homosexuality as simply one of
many forms of sexual expression, none of which is intrinsically better
than any other.32  Since there is little agreement on the fundamental
premise that homosexuality and fitness are related, it would seem bet-
ter to resolve the question of a teacher's emotional suitability for teach-
ing by examining his or her performance in the classroom rather than
his or her preference for sexual partners. Indeed, in Morrison the
court rejected a simplistic equation of homosexuality and unfitness to
teach. Overruling that part of Sarac that suggested that homosexual
conduct itself justifies dismissal, the court held that sexual unorthodoxy,
however "immoral" in the eyes of many, does not, without more, war-
rant exclusion from the teaching profession. To be a valid basis for
dismissal, conduct must be shown to affect the teacher's fitness to
teach.33

B. Potential for Misconduct with Students

Revocation of the credentials of teachers engaging in consensual
sexual activity with other adults is sometimes justified by the danger
of their misconduct with students. One California appellate court"4

has even read Morrison as implying that the potential for misconduct
with students is a sufficient ground for discharge whenever a teacher
can be shown to have engaged in any kind of sexual misconduct. This
interpretation does not reflect an accurate reading of that opinion. In
Morrison the school board's findings of unfitness were rejected by the

30. W. PARKER, HOMOSEXUALS AND EMPLOYMENT 10 (1970).
31. A. WATSON, PSYCHIATRY FOR LAWYERs 196-205 (1968); Cf. MITCHELL, THE

HOMOSEXUAL AND THE LAW 15 (1969); See also Note, Government Created Employ-
ment Disabilities of the Homosexual, 82 HARv. L. REv. 1738, 1742-43 (1969); Note,
Security Clearances for Homosexuals, 25 STAN. L. REv. 403, 414 n.79 (1973).

32. B. KARPPMAN, THE SEXUAL OFFENDER AND I-s OFFENSES 155-56 (1959);
GREAT BRITAIN, COMMITTEE ON HOMOsEXuAL OFFENSES AND PROSTITUTION, THE WOLF-

ENDEN REPORT 30-36 (Amer. ed. 1963); Comment, Homosexuals in Government
Employment: The Boys in the Bureau, 3 SETON HALL L. REv. 89, 98-99 (1971);
Note, Security Clearances for Homosexuals, 25 STAN. L. REV. 403, 414 (1973); Cf.
Adams v. Laird, 420 F.2d 230, 241 (D.C. Cir. 1969) (Wright, J., dissenting), cert.
denied, 397 U.S. 1039 (1970).

33. 1 Cal. 3d at 225, 238, 461 P.2d at 382-83, 393, 82 Cal. Rptr. at 182-83,
193. Of course the principle should be equally applicable to sexual behavior other
than homosexuality.

34. Board of Trustees v. Stubblefield, 16 Cal. App. 3d 820, 94 Cal. Rptr. 318
(2d Dist. 1971).

1446 [Vol. 61:1442



DISMISSAL FOR SEXUAL CONDUCT

court precisely because there was no evidence that Morrison was more
likely than the average adult male to engage in forbidden conduct with
students. 35 Where potential misconduct with students is at issue, there
must be evidence supporting a probability of misconduct greater than
that expected of the general adult population. Where this evidence is
absent, courts must refrain from unfounded speculations about an in-
dividual's future conductY8

Some indication of the difficulty of establishing such a probability
can be inferred from the scarcity of reported decisions upholding revo-
cation on this ground. Since Morrison, only one decision has dealt with
the issue of potential misconduct with students. In Board of Trustees
v. Stubblefield, 7 a male junior college teacher was found at night, in
a parked car, with a female student.3 8  Both were partially undressed
-a graphic demonstration of potential for misconduct with students.
Needless to say, most cases are not this clear. Indeed, a major difficulty
with the potential-for-misconduct test is that it simply is not self-evi-
dent that a teacher who engages in consensual behavior with another
adult is more likely than other teachers to seduce or molest childrenf 9

Homosexuals who teach may even be more likely than the average adult
to practice discretion in their choice of sexual partners since they have
more to lose should their conduct come to light. Thus, without em-
pirical evidence that homosexuals (or others whose sexual behavior is
singled out for criticism) are more likely than others to attempt to se-
duce or "convert" the students in their charge,40 a teacher's private

35. 1 Cal. 3d at 236, 461 P.2d at 392, 82 Cal. Rptr. at 192. While Morrison
appears to speak of probabilities for misconduct, Stubblefield, without citation to
Morrison, interprets the case as placing paramount importance on the possibility of
impairment of teaching ability. 16 Cal. App. 3d at 825, 94 Cal. Rptr. at 322.

36. 1 Cal. 3d at 236-37, 461 P.2d at 391-93, 82 Cal. Rptr. at 191-93.
37. 16 Cal. App. 3d 820, 94 Cal. Rptr. 318 (2d Dist. 1971).
38. 16 Cal. App. 3d at 823, 94 Cal. Rptr. at 320.
39. See Note, 59 CALwF. L. Rnv. 64 (1971). It is interesting to note that in all

the literature relating to the hazards homosexuals pose to young children, there is little
mention of the dangers of exposing young girls to the influence of heterosexual male
teachers. "The assumption seems to be that the latter are better able to control their
pedophilic tendencies. The facts do not warrant such fears. The great majority of
homosexual males have no more sexual interest in young boys than the great majority
of heterosexual males have in young girls." Pomeroy, Homosexuality, in THE SAms
SEx 3, 11 (R. Weltge, ed. 1969).

40. But see Pettit, 10 Cal. 3d at 31 n.1, 513 P.2d at 890 n.1, 109 Cal. Rptr. at 666
n.1. The superintendent testified at the revocation hearing that Pettit might even inject
her ideas of sexual morals into the classroom. The court appears to have considered such
testimony significant [see text accompanying notes 85 & 86 infral perhaps signalling
that the "more likely than others" test in Morrison may apply only to actual or at-
tempted physical contacts with students. This limitation of Morrison seems both un-
warranted and unsound. A child's sexual development is likely to be altered less by
advocacy of unorthodox sexual behavior than by seduced or enticed participation in
such behavior. Because the harm is greater, the proof sufficient to show that one

1447
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sexual behavior should not be taken as evidence of unfitness to teach
under the potential-misconduct rationale.

C. Notoriety and Its Effect on the Community
On learning of a teacher's sexual conduct, co-workers, parents,

students, or members of the community may object to his retention.
Often the rationale for dismissal is stated in terms of impairment of
fitness for service because public knowledge of the teacher's behavior
will adversely affect his relationships with co-workers or cause embar-
rassment to the school system.41 In Morrison, however, the court indi-
cated that public awareness of a teacher's conduct was a valid basis
for dismissal only to the extent that it seriously jeopardized his ability
to teach. If the notoriety surrounding the behavior so injures the
teacher's image as to render him incapable of performing effective
service, it could be a basis for revocation even where no potential for
misconduct with students exists.42

In Pettit v. Board of Education, the majority invoked the notoriety
doctrine as a partial rationale for upholding revocation and dismissal. 43

Pettit had participated in two televised discussions of unconventional
sexual life-styles. Although Pettit appeared on the program wearing a
disguise, she was recognized by a fellow teacher who apparently in-
formed other teachers and administrators of Pettit's television appear-
ances and her statements approving spouse-swapping and group sex.
By choosing to regard notoriety as conclusive, Pettit seems to have ig-
nored the holding of Morrison that notoriety is only a means of giving
content to the fitness requirement. 44  The court cited no evidence in
the record that knowledge on the part of a few teachers and adminis-
trators of Pettit's televised comments in any way interfered with her
teaching effectiveness. No evidence was offered to show that knowl-
edge of her conduct had come to the attention of parents or students.
Nor was there any showing that her working relations with colleagues
or classroom performance had suffered. Indeed, the majority did not
even argue that such ill effects were likely to occur.45 Certainly the
teacher is more likely than others to engage in misconduct with students should be
less, not more, than that necessary to show that he or she is likely to advocate dis-
approved sexual behavior to students.

41. See generally Norton v. Macy, 417 F.2d 1161 (D.C. Cir. 1969).
42. 1 Cal. 3d at 237, 461 P.2d at 392, 82 Cal. Rptr. at 192. That there was no

"public" awareness of Morrison's conduct was one reason the court ordered reinstate-
ment. See text accompanying note 21 supra.

43. 10 Cal. 3d at 34-35, 513 P.2d at 893, 109 Cal. Rptr. at 669.
44. 1 Cal. 3d at 237, 461 P.2d at 392, 82 Cal. Rptr. at 192.
45. The only ill effects "likely" to occur, according to administrators at the

revocation hearing, were that Pettit "would be unable to set a proper example for her
pupils or to teach moral principles to them." Pettit, 10 Cal. 3d at 31 n.1, 513 P.2d at
890 n.1, 109 Cal. Rptr. at 661 n.1. See discussion in text accompanying notes 115-119
infra.

1448 [Vol. 61:1442
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Morrison requirement that notoriety relate to teaching effectiveness can
not be met merely by declaring that conduct has become notorious
without relating the notoriety to its impact, if any, on the teaching
situation. Other decisions have established this principle in a wide
variety of employment cases. For example, in Norton v. Macy,40 an
earlier federal case, the court considered the effect that notorious con-
duct may have, both on co-workers and the public. Norton, a budget
analyst for N.A.S.A., had made a homosexual advance to another male
while off duty. Citing Kinsey's observation that 37 percent of Ameri-
can males have had at least one homosexual contact during their life-
time, the court noted that the government must be carrying many such
employees on its rolls without noticeable impairment of efficiency or
public image.47 The court accepted the government's argument that
when the potential for embarrassment to the agency is great, dismissal
can be predicated on potential, rather than actual notoriety.48  Never-
theless, on the facts before it, the court found the potential for notori-
ety to be minimal because of the infrequency of the conduct (four in-
cidents during a period of several years) and the private character of
the actions, and Norton was ordered reinstated.4 9

Although employers may take into account the reactions of other
employees and the public in determining whether efficiency will be ad-
versely affected, they must prove a specific and substantial connection
between the conduct and the alleged loss of efficiency.5° In Norton,
the court gave an example of such a "specific connection" in a hypo-
thetical case in which an employee's financial unreliability is alleged
as grounds for dismissal:

[T]he anticipated discredit to the agency from [his] financial delin-
quency is discredit with a specific sector of the public [creditors]
which may have an ascertainable effect on the agency's ability to per-
form its duties. 51

Public service might be injured in two ways. First, creditors might
hound supervisors in an attempt to pressure employees to pay their
bills.52 And, second, creditors might become reluctant to extend credit
to government workers (who are exempt from wage attachment) mak-
ing government service a less attractive career. 53  Both effects would

46. 417 F.2d 1161 (D.C. Cir. 1969).
47. Id. at 1167.
48. Id.
49. Id.
50. Id. at 1166. But see Schlegel v. United States, 416 F.2d 1372, 1378 (CL

Cl. 1969) (efficiency will inevitably suffer when homosexuals are permitted to remain
in government service once detected).

51. 417 F.2d at 1168.
52. Id.
53. Id.

14491973]
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obviously impair the service's ability to perform its work efficiently.

In the teaching profession, the requisite specific connection be-
tween notoriety and effect on ability to teach might flow from the
abhorrence with which certain forms of sexual behavior are regarded
by some segments of the public. Homosexuality, for example, is re-
garded as morally harmful by a large percentage of Americans. 4 Re-
tention of known homosexuals, it might be argued, would invite public
disapproval of the school or school system solely because of the school's
association with a homosexual. Co-workers might become resentful
or antagonistic thus making administrative and collegial relations un-
productive. Parents might lose faith in the school system. Voters
might reject school bonds necessary to supply criticially needed fund-
ing. Moreover, it can be argued that refusal to honor community and
parental sentiments by dismissal of the offending teacher can lead to
erosion of trust and support for the educational system, in turn ad-
versely affecting the learning process in the schools."

While such arguments may be made to establish a connection be-
tween the teacher's sexual conduct and the quality of his relationships
with co-workers or the public, it is doubtful that such considerations
deserve much weight in dismissal decisions. Merely to avoid embar-
rassment, school districts certainly could not exclude persons of a par-
ticular race, religion, or political persuasion. While sexual preferences
have not yet been characterized as requiring the same protection as
these more traditional interests, the courts have in recent years pro-
tected human privacy,56 particularly when its invasion is sought to be
made a condition of employment.57  At a minimum, "[t]he power of
the state to regulate professions and conditions of employment must
not arbitrarily impair the right of the individual to live his private life,
apart from his job, as he deems fit."' "8 As the court concluded in
Morrison, "[t]he right to practice one's profession is sufficiently pre-
cious to surround it with a panoply of legal protection."50

54. Tn&E, Oct. 31, 1969, at 56. See also Sexuality, PSYCHOLOGY TODAY, Sept.
1973, at 17-18, reporting that 84 percent of the public finds homosexuality "obscene
and vulgar."

55. Comment, Teacher Dismissal Legislation: The Nevada Approach, 6 HAnv.
J. LnEIs. 112, 121 (1968).

56. E.g., Griswold v. Connecticut, 381 U.S. 479 (1965).
57. Morrison, 1 Cal. 3d at 239, 461 P.2d at 394, 82 Cal. Rptr. at 194. See also

Mindel v. United States Civil Serv. Comm'n, 312 F. Supp. 485 (N.D. Cal. 1970) in
which the court held that the federal government may not condition employment on
waiver of rights of privacy. (Postal clerk living with a woman to whom he was not
married.)

58. Morrison, 1 Cal. 3d at 239, 461 P.2d at 394, 82 Cal. Rptr. at 194.
59. Id., quoting Yakov v. Board of Med. Examiners, 68 Cal. 2d 67, 75, 435 P.2d

553, 559, 64 Cal. Rptr. 785, 791 (1968).

1450 [Vol. 61 :1442
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Having characterized the individual interests at stake as "the right
of the individual to live his private life" and "the right to practice one's
profession," the court should go on to weigh these6" against the school's
interest in preserving its public image. In striking a balance in indi-
vidual cases, courts may validly assess the degree to which the teacher's
actions invited notoriety (for example by "flaunting"6' 1 or "careless dis-
playing"0 2) or involved public advocacy of deviant behavior. 3  In do-
ing so, the courts should probably take into account such factors as
the age of the children64 and the subject matter taught.65 Teachers
of very young or adolescent children, and those who teach subjects
pertaining to sexual activity might well be subjected to a higher stand-
ard of scrutiny. 66 Where none of these factors is present, however,
the court might well reject the alleged harm of notoriety as nothing
"more concrete. . . than a general tarnishing on an agency's image."67

60. Cf. id. 1 Cal. 3d at 229, 461 P.2d at 386, 82 Cal. Rptr. at 186. See also
Comment, Government Employment and the Homosexual, 45 ST. JoHN's L. REV.
303, 310 (1970).

61. Morrison, 1 Cal. 3d at 237, 461 P.2d at 393, 82 Cal. Rptr. at 193; Norton v.
Macy, 417 F.2d 1161, 1167 (D.C. Cir. 1969).

62. Morrison, 1 Cal. 3d at 237, 461 P.2d at 393, 82 Cal. Rptr. at 193. But cf.
Pettit where the court characterized as "semi-public" sexual acts performed at a swing-
ers' party and held that the teacher's "flagrant display indicated a serious defect of
moral character, normal prudence and good common-sense," justifying the conclusion
that she "lacked the minimum degree of discretion and regard for propriety expected
of a public school teacher." 10 Cal. 3d at 35, 513 P.2d at 893, 109 Cal. Rptr. at 669.
Pettit's lack of discretion or commonsense hardly bears on the issue of notoriety un-
less the court was drawing the questionable inference that Pettit's behavior was evidence
of a propensity for notorious conduct. It is doubtful that the court was concerned with
what Pettit's fellow swingers might think of teachers or the educational system.

63. See McConnell v. Anderson, 316 F. Supp. 809 (D. Minn. 1970). See also
Pettit where the court called attention to the teacher's two television appearances.
10 Cal. 3d at 35, 513 P.2d at 893, 109 Cal. Rptr. at 669. Although Pettit was disguised,
apparently her unconventional attitudes became known to a few teachers and admin-
istrators. See text accompanying notes 43-44 supra. That such a limited group could
connect the views with a particular individual should not necessarily be evidence of
notoriety, a word generally used to refer to one widely and unfavorably known. Fur-
ther, evidence of notoriety is meaningful only if it is likely to render the "notorious"
teacher ineffective in his professional capacity. See discussion accompanying note
42 supra.

64. See McConnell v. Anderson, 316 F. Supp. 809, 814 (D. Minn. 1970).
65. This was a factor thought important by the Pettit court of appeals. Pettit v.

Board of Educ., 2d Civ. No. 39637, at 10 (Cal. Ct. of App., 2d Dist., Div. 3, filed
Sept. 28, 1972). See also text accompanying notes 87-92 infra for additional discus-
sion of factors to be considered in balancing interests.

66. See generally Pettit, 10 Cal. 3d at 41, 513 P.2d at 898, 109 Cal. Rptr. at 674
(Tobriner, J., dissenting). It seems plausible, however, that very young children
might be least affected by hearing, for example, that a teacher was "a homosexual."
Because the term may have no meaning for young children, the primary potential for
harm would be the pejorative tone by which the information was conveyed.

67. Norton, 417 F.2d at 1168.



CALIFORNIA LAW REVIEW

1. Public Versus Private Conduct

Whether objectionable conduct has taken place in public or pri-
vate has been considered relevant by some courts in assessing the de-
gree of notoriety. In Mindel v. United States Civil Service Commis-
sion,68 the court ordered reinstatement of a postal clerk who had been
dismissed for living with a woman out of wedlock. The opinion de-
clared that the right to privacy guaranteed by the ninth amendment
forbids termination of employment for reasons relating to a worker's
private sex life.69 The court ruled that the Post Office had failed to
show a rational, much less a compelling reason for requiring Mindel to
live according to its special code of behavior.70 Similarly, in Norton,
the court invoked the due process clause to limit government discre-
tion when dismissal is based on intrusion into constitutionally pro-
tected areas of privacy.7' The court declared that a federal bureauc-
racy could not impose majoritarian codes of conduct on the private
lives of government employees without violating "elementary concepts
of liberty, privacy, and diversity. ' 72  More recently, the Morrison court
echoed the Norton decision when it stated that a governmental agency
could not dismiss an employee merely because it disapproved of his
"personal, private conduct. '73

In Moser v. State Board of Education,74 however, the court up-
held revocation of the credential of a teacher convicted of a misde-
meanor (disturbing the peace) stemming from a homosexual act per-
formed in a public rest room. 75 The court distinguished both Morrison
and Norton as applying only to private conduct. Despite Morrison's
disapproval of the sweeping language of Sarac,70 in Moser the court
insisted that Sarac was undisturbed in its essential holding that evi-
dence of homosexual behavior in a public place constituted proof of
unfitness for service in the public schools.7 7 This seems to fly in the
face of Morrison's ruling that notoriety can support dismissal only if
it is so extreme that it demonstrably impairs the teacher's ability to
command respect, or to function effectively with other members of

68. 312 F. Supp. 485 (N.D. Cal. 1970).
69. Id. at 488.
70. Id.
71. 417 F.2d at 1164, citing Stanley v. Georgia, 394 U.S. 557 (1969), and Gris-

wold v. Connecticut, 381 U.S. 479 (1965).
72. Id. at 1165.
73. 1 Cal. 3d at 225, 461 P.2d at 382, 82 Cal. Rptr. at 182.
74. 22 Cal. App. 3d 988, 101 Cal. Rptr. 86 (2d Dist. 1972).
75. Id. at 990, 101 Cal. Rptr. at 87.
76. 1 Cal. 3d at 238, 461 P.2d at 393, 82 Cal. Rptr. at 193.
77. 22 Cal. App. 3d at 992, 101 Cal. Rptr. at 88. The Moser court also

stressed that Moser had committed a criminal offense while Morrison had not been
charged with a crime. See notes 94-112 infra and accompanying text.
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the school staff, thereby impairing his or her fitness to teach.
Subsequently, the simplistic public-private analysis employed in

Moser to distinguish Morrison received a measure of legitimacy in Pettit
v. State Board of Education.78 In Pettit, the California Supreme Court
upheld the dismissal of a female teacher convicted of outraging public
decency. Her conviction was for participating in three acts of hetero-
sexual oral copulation at a "swingers" party attended by about 20 per-
sons at a private home.7 Although the only witnesses were adults
who had come specifically to watch and engage in such actions, the
court held that the woman's conduct had been "semi-public."8 10 This
characterization was most unfortunate. If the reason for proscribing
the performance of sexual acts in public is that passersby might be
forced to view them against their will, and sexual behavior is performed
in a place where no one can be offended,8 ' dismissal is not necessary
to vindicate that interest. If, on the other hand, the interest alleged
to be vindicated by the public-private distinction is unfitness flowing
from notoriety, the sympathy of the witnesses (who are unlikely to con-
sider their own conduct scandalous) diminishes the possibility that the
public will know of the conduct.

One decision, Amundson v. State Board of Education,8 has
avoided the weaknesses of the public-private distinction relied on by
Moser and Pettit. In that case the court held that, in itself, public
solicitation of homosexual acts has at most a "neutral effect" s on ability
to teach. Although it found that the parties contemplated performing
the acts on public premises, the court felt the conduct was not so in-
discreet as to invite the kind of publicity that could impair Amundson's
ability to function as a teacher8 4 By focusing on the possible impact
on the teacher's fitness to teach rather than on the public-private nature
of the conduct, Amundson sets a sound pattern for other courts to fol-
low in implementing the guidelines laid down in Morrison.

As Amundson indicates, it does not serve the fitness-to-teach
standard of Morrison to predicate revocation solely on the degree to
which the offending behavior is public or private. While acts commit-
ted in public may, perhaps, have a tendency to acquire greater notoriety
than acts performed in secret, it is a mistake to equate notoriety with
the public or private circumstances under which the sexual behavior

78. 10 Cal. 3d 29, 513 P.2d 889, 109 Cal. Rptr. 665 (1973).
79. Id. at 30-31, 513 P.2d at 890, 109 Cal. Rptr. at 666.
80. Id. at 35, 513 P.2d at 893, 109 Cal. Rptr. at 669.
81. See id. at 41, 513 P.2d at 897, 109 Cal. Rptr. at 673 (Tobriner, J., dis-

senting).
82. 2d Civ. No. 37942 (Cal. Ct. of App., 2d Dist., Div. 5, filed Dec. 17, 1971).
83. Id. at 8-9.
84. Id. at 9.
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was conducted. Physical location alone can provide no reliable guide
to the tendency of an action to impair school relationships or perform-
ance.

More fundamentally, it seems doubtful that the Morrison standard
can be met by using publicity or notoriety, by themselves, to prove
unfitness to teach. School administrators who testify that public knowl-
edge of the teacher's conduct is likely to interfere with the teacher's
ability to command respect have great difficulty documenting the truth
of this charge.85  Careful probing is necessary to be sure that school
administrators seeking to predicate revocation on alleged notoriety are
not simply voicing their own disapproval of the teacher's conduct.8"

Even in the rare case where school administrators can show that
notoriety will harm school relationships, revocation should not inev-
itably result. Even though it is shown that a teacher's actions impair
his teaching efficiency, the inquiry should consider whether the impair-
ment is so severe as to override the teacher's interest in continuing to
practice his chosen profession and to live his personal life free from in-
terference. A number of factors will be relevant to such a determina-
tion: the level or type of school,87 the age of the students, 88 the sub-
ject taught, 9 the likelihood that the act will be repeated, 90 the recent-

85. See. e.g., Comings v. State Bd. of Educ., 23 Cal. App. 3d 94, 99-100, 100
Cal. Rptr. 73, 77 (1st Dist. 1972); Governing Bd. of Nicasio School Dist. v. Brennan,
18 Cal. App. 3d 396, 402, 95 Cal. Rptr. 712, 715-16 (1st Dist. 1971). But see Pettit,
10 Cal. 3d at 36, 513 P.2d at 893, 109 Cal. Rptr. at 669.

86. Morrison, of course, emphasized that school authorities have no power to dis-
miss a teacher simply because his personal, private conduct incurs their disapproval.
1 Cal. 3d at 225, 461 P.2d at 382, 82 Cal. Rptr. at 182. But cf. Pettlit, 10 Cal. 3d at 35,
513 P.2d at 893, 109 Cal. Rptr. at 669, where revocation was upheld although the court
conceded that "expert" testimony inevitably reflects the personal bias of the witness.

87. In general, notoriety is likely to be less serious in large, metropolitan
schools than in schools located in small, closely knit communities.

(a) Rumors are likely to proliferate less in big-city schools than in schools
located in small towns where the private lives of teachers are the subject
of great local interest.

(b) Even where rumors start, more sophisticated students are likely to give
them less currency.

(c) Where the rumors, true or false, attain damaging proportions, big-city
schools have an option not readily available to smaller schools: the
teacher can be transferred to a distant school in the same district.

In close cases, one factor worth considering may be the teacher's special training and
the community's need for exceptional skills. See Pettit, 10 Cal. 3d at 37, 513 P.2d at
894, 109 Cal. Rptr. at 670 (Tobriner, J., dissenting).

88. See McConnell v. Anderson, 316 F. Supp. 809, 814 (D. Minn. 1970):
"Plaintiff's position [as a university librarian) will not expose him to children of
tender years who conceivably could be influenced or persuaded to his penchant."
But see Stubblefield, 16 Cal. App. 3d at 820, 94 Cal. Rptr. at 318, which held that a
junior college instructor caught in a sexual act with a student was justifiably dismissed
from his position.

89. See text accompanying note 66 supra.
90. Morrison, 1 Cal. 3d at 229, 461 P.2d at 386, 82 Cal. Rptr. at 186.
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ness or remoteness of the incident,91 and the degree of the notoriety
engendered by the conduct.92 In this step of the analysis, courts should
insist upon a high standard of proof from the school district; a slightly
discordant working atmosphere may be an acceptable price to pay for
diversity and liberty, particularly in cases where the harm to the edu-
cational process is uncertain or speculative.9

2. The Legality of the Conduct

A second index by which courts have tried to measure the tend-
ency of certain conduct to produce notoriety is its legality or illegality.
Some courts, such as the court in Moser, have felt that a teacher's
criminal conviction for a sex offense automatically justified dismissal.
In distinguishing Morrison, Moser pointed out that Morrison had never
been criminally charged for his single indiscretion, while Moser had
been convicted of a crime.94 Moser had argued, relying on disbarment
proceedings against attorneys, that conviction of a criminal offense by
itself does not always constitute proof of unfitness.95 The court re-
jected his argument, insisting that "immoral" or "unprofessional" con-
duct be interpreted in the context of specific professions.9 6 Criminal
convictions that might not warrant disbarment of an attorney, for ex-
ample, could nevertheless warrant dismissal of a teacher charged with
the care and education of young children.9"

The court looked back nearly 50 years to Goldsmith v. Board of
Education" to find support for this distinction. In Goldsmith, the
court wrote that the sensitive, fiduciary nature of a teacher's work
made the speech, habits, reputation, and even the wisdom of a teacher's
unofficial utterances matters of legitimate concern to his employer.99

While Goldsmith may, perhaps, be read as a model code of ethics for
the teaching profession, even in that case the court conceded that the

91. Id.
92. Id.
93. See text accompanying notes 133 & 134 infra.
94. 22 Cal. App. 3d at 990-91, 101 Cal. Rptr. at 88.
95. Hallinan v. Committee of Bar Examiners, 65 Cal. 2d 447, 421 P.2d 76,

55 Cal. Rptr. 228 (1966), cited in Moser, 22 Cal. App. 3d at 991, 101 Cal. Rptr. at 88.
96. 22 Cal. App. 3d at 991, 101 Cal. Rptr. at 88. See also Morrison's compari-

son of justifications for disbarring an attorney to those for revoking a physician's medi-
cal certificate. 1 Cal. 3d at 220-25, 461 P.2d at 379-82, 82 Cal. Rptr. 179-82.

97. 22 Cal. App. 3d at 991, 101 Cal. Rptr. at 88.
98. 66 Cal. App. 157, 168, 225 P. 783, 787 (3d Dist. 1924), cited in Moser,

22 Cal. App. 3d at 991, 101 Cal. Rptr. at P8.
99. 66 Cal. App. at 168, 225 P. at 787. See also Horenstein, Homosexuals in

the Teaching Profession, 20 CLav. ST. L. REV. 125, 126 (1971). Goldsmith's language
was criticized as "overly broad" in Morrison. 1 Cal. 3d at 222-23 n.12, 461 P.2d at
381 n.12, 82 Cal. Rptr. at 181 n.12.
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required characteristics must bear some relation to ability to teach.100

Where-as will often be the case with private, consensual behavior with
other adults-the actions bear no direct connection with teaching ef-
fectiveness, such a showing may well be impossible. Moreover, inas-
much as Goldsmith dealt with classroom conduct (advocating the elec-
tion of a certain candidate to public office), 1 1 its application to situa-
tions involving out-of-school acts resulting in misdemeanor convictions
is questionable.

In Amundson v. State Board of Education,10 2 the court also
weighed the criminality of the teacher's conduct. Unlike Moser, how-
ever, Amundson ruled that the Morrison standard could not be met
simply by adverting to the criminal nature of the conduct.,0 3  The
court said that it is irrational to assert that fitness to teach depends
on whether the legislature has chosen to outlaw one form of sexual
behavior and not another. 0 4 The court conceded, however, that if the
publicity attending a conviction or prolonged absence due to a jail
sentence affected a teacher's ability to carry out his duties, the Morri-
son test of job-relatedness might be satisfied.'05 Apart from these situ-
ations, Amundson held that criminality that does not demonstrably af-
fect ability to teach is irrelevant. 00

The Pettit court, however, treated criminality as relevant to the
dismissal decision. The court found in Morrison an implication that
conviction of lesser sex offenses would furnish support for a finding
of immoral or unprofessional conduct.10 7  However, the majority as-
sumed, without examination, that criminality aids in resolving the fit-
ness issue. Rather than focusing on Morrison's fitness standard in its
discussion of criminality, 08 Pettit merely quoted the statutory standards
"immoral" and "unprofessional" conduct-the very terms Morrison
held to be constitutionally sound only if confined to conduct that evi-
dences unfitness to teach. Thus, in Pettit the court seems to have
breathed new life into Sarac's notion of immorality as unfitness per se.
Such a notion, of course, is inconsistent with Morrison's requirement
of job-relatedness. In fact, as the district court of appeals decision in
Pettit noted, if criminality alone were to be determinative the statutory
distinction between the disciplinary consequences of crimes enumerated

100. 66 Cal. App. at 172, 225 P. at 789.
101. Id. at 159, 162, 225 P. at 783-85.
102. 2d Civ. No. 37942 (Cal. Ct. of App., 2d Dist., Div. 5, filed Dec. 17, 1971).
103. Id. at 9.
104. Id.
105. Id.
106. Id.
107. 10 Cal. 3d at 34, 513 P.2d at 892-93, 109 Cal. Rptr. at 668-69.
108. Id.
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in the Education Code and crimes not enumerated would be obliter-
ated.109

While in practice revocation is generally sought only against those
whose sexual behavior becomes legally cognizable, there is little differ-
ence, for revocation purposes, between one who is caught and one who
is not. If it is teaching effectiveness that the law seeks to promote and
if revocation is not meted out as punishment but only to protect the
school community, 110 the legality or illegality of an individual's con-
duct, while perhaps a rough guide to its tendency to generate injurious
publicity, can never be completely dispositive. Is it relevant to a de-
termination of fitness to teach that Morrison engaged in homosexual
mutual masturbation (legal) while Pettit performed heterosexual acts
of oral copulation (illegal)? Certainly it would be strange if legality
were sufficient to absolve Morrison and illegality to condemn Pettit
when, if authorities are to be believed,"' it was Morrison who engaged
in the more socially disapproved conduct."12 In sum, distinguishing
conduct as legal or illegal provides relatively little help in determining
whether a given individual is fit to teach.

D. Notoriety and Its Effect on Students

A number of courts 1 3 and commentators" 14 have urged that teach-
ers, because of the unique nature of their work, should be held to a
higher standard of behavior than other professionals. Two variants of
this argument are employed:

109. Pettit, 2d Civ. No. 39637, at 12 (Cal. Ct. of App.. 2d Dist., Div. 3, filed
Sept. 28, 1972). See also Pettit, 10 Cal. 3d at 40, 513 P.2d at 896, 109 Cal. Rptr. at 672
(Tobriner, J., dissenting), where it is suggested that if criminality is thought to be
important, misdemeanors of all kinds might automatically constitute "immoral" or
"unprofessional" conduct. Justice Tobriner correctly reasoned that because a criminal
conviction has no talismanic significance [Morrison, 1 Cal. 3d at 219 n.4, 461 P.2d at
378 n.4, 82 Cal. Rptr. at 178 n.4] "the nature of the conduct and its relation, if any,
to the role and functions of the teacher" is the proper analytical approach. Pettit,
10 Cal. 3d at 40, 513 P.2d at 896, 109 Cal. Rptr. at 672.

110. See generally, Morrison, 1 Cal. 3d at 222, 461 P.2d at 380-81, 82 Cal. Rptr.
at 180-81.

111. See authorities cited in notes 54 supra and 112 infra.
112. "According to expert sociological testimony it is now estimated that 75 per-

cent to 80 percent of married women of appellant's age and educational level engage
in oral stimulation of their mates' genitalia as a pre-coital technique." Pettit, 2d Civ.
No. 39637, at 5 n.5 (Cal. Ct. of App., 2d Dist., Div. 3, filed Sept. 28, 1972). See
also Pettit, 10 Cal. 3d at 40, 513 P.2d at 897, 109 Cal. Rptr. at 673 (Tobriner, J., dissent-
ing).

113. See, e.g., Moser v. State Bd. of Educ., 22 Cal. App. 3d 988, 991, 101 Cal.
Rptr. 86, 88 (2d Dist. 1972); Goldsmith v. Board of Educ., 66 Cal. App. 157, 168,
225 P. 783, 787 (3d Dist. 1924).

114. E.g., Horenstein, Homosexuals in the Teaching Profession, 20 C_.sv. ST.
L. REv. 125 (1971).
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1) Teachers who engage in certain behavior will be unable to ful-
fill their duty to instill moral values in their students;

2) Teachers who practice nonconforming sexual behavior are likely
to be emulated by impressionable students.

The first proposition derives support from section 13556.5 of the
California Education Code which requires that teachers "endeavor to
impress upon the minds of the pupils the principles of morality.""' ;
Assuming this rather imprecise charge can be given definite content,
it would still seem possible that a teacher could comply with the statute
even though he or she engaged in off-duty acts of sexual deviancy.
In Pettit, for example, the court of appeals agreed with the trial court
that the opinion of three administrators that the teacher could not
teach morality if she did not herself practice sexual morality was enti-
tled to little weight.116  The record simply did not suggest that the
offending teacher had failed to carry out the statutory mandate. The
contention, reminiscent of Sarac, that immoral conduct by itself im-
plies an inability to comply with the Education Code was rejected.11 7

The California Supreme Court, however, felt that the administrators'
testimony that Pettit would be "unable to teach moral principles" and
set a proper example for her students justified dismissal and revocation
of her teaching credential."" The court apparently failed to note that
the administrators offered no support for their opinions, and that dur-
ing the two and one-half years between Pettit's escapade and her hear-
ing, she had functioned as an effective teacher.""

The second basis for requiring teachers to conform to a higher
moral standard in their personal lives than other professionals is that
a teacher's sexual misconduct is apt to serve as an example of law-
lessness or immorality that will be emulated by students. 20 Assuming
that nonconforming sexual experimentation is to be discouraged on the
part of students and that dismissal of offending teachers may help to
effectuate this goal, emulation can occur only if students become aware
of intimate details of the teacher's sex life. Where the teacher sought
publicity for his or her illegal conduct,' 2' or where the misbehavior was
featured in the popular media, 22 students may have the knowledge

115. CAL. EDUC. CODE § 13556.5 (West 1969).
116. 2d Civ. No. 39637, at 9-10 (Cal. Ct. of App., 2d Dist., Div. 3, filed Sept. 28,

1972).
117. Id. at 10.
118. 10 Cal. 3d at 36 n.7, 513 P.2d at 894 n.7, 109 Cal. Rptr. at 670 n.7.
119. 10 Cal. 3d at 30-31, 513 P.2d at 890, 109 Cal. Rptr. at 666.
120. See, e.g., cases cited in note 85 supra.
121. E.g., Governing Bd. of Nicasio School Dist. v. Brennan, 18 Cal. App. 3d

396, 95 Cal. Rptr. 712 (1st Dist. 1971).
122. E.g., Comings v. State Bd. of Educ., 23 Cal. App. 3d 94, 100, 100 Cal.

Rptr. 73, 77-78 (1st Dist. 1972).
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of a teacher's personal life that could constitute him a role model. In
the great majority of cases, however, students are unaware of and
probably not even particularly concerned with their teachers' sexual
preferences, and the need to remove a teacher as a model for sexual
misconduct does not arise.

Some courts have thought the harm to students of a teacher's
"public" sexual behavior flowed from the teacher's poor model, not of
appropriate sexual conduct, but of respect for law and authority. In
Stubblefield, for example, because the police had easily discovered the
teacher's love tryst and because he had led them on a high-speed chase
before being captured, the court felt the law-defying behavior had in-
vited public attention. 123 While the decision did not rest on a finding
of notoriety, 12 4 it is nevertheless strange that the circumstances sur-
rounding the teacher's arrest were considered relevant. Since there
was no showing that the behavior had come to the attention of students,
it is unlikely that it had reduced Stubblefield's effectiveness as a model
of appropriate behavior. Similarly, in Watson v. State Board of Edu-
cation, 25 the court of appeals held that convictions for public drunk-
enness and drunk driving demonstrated unfitness to teach since the
public nature of the offenses proved that the teacher failed to set a
good example of proper respect for law.126  Here again the court
failed to consider whether students were aware, or were likely to become
aware, of the offending conduct. As with criminality, the failure to
show that notoriety supplied evidence of job unfitness, specifically fit-
ness to model approved behavior, should have led the courts in Watson
and Stubblefield to reject the notoriety arguments.

When knowledge of the unlawful or deviant behavior does come
to the attention of students, two possibilities of harm exist: (1) the
teacher will no longer be able to command the respect necessary to
successful classroom management; 27 (2) the teacher will stand as a
model of behavior which, although condemned by the community,
may be emulated by his students. 2 " The first threatens disruption of
the educational process. The second might result in the schools being
perceived as a threat to majoritarian values and standards of conduct.

Preserving discipline in the classroom and the teacher as a model
of prevailing sexual mores may, in some circumstances, be interests that

123. 16 Cal. App. 3d at 826-27, 94 Cal. Rptr. at 322.
124. It appears that dismissal may have been justified on the ground that Stubble-

field had been guilty of actual misconduct with a student, although this is not entirely
clear from the opinion. Id. at 827, 94 Cal. Rptr. at 322-23.

125. 22 Cal. App. 3d 559, 99 Cal. Rptr. 468 (2d Dist. 1971).
126. Id. at 564, 99 Cal. Rptr. at 472.
127. Morrison, 1 Cal. 3d at 237, 461 P.2d at 392. 82 Cal. Rptr. at 192.
128. Id. at 247, 82 Cal. Rptr. at 200, 461 P.2d at 400 (Sullivan, J., dissenting).
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should be preferred over the right of the teacher to conduct his private
life as he sees fit. A number of difficulties remain to be considered,
however, before these possibilities of harm to the educational process
can be accepted as sufficient grounds for credential revocation. First,
none of the cases since Morrison have succeeded in establishing that
students' knowledge of a teacher's sexual behavior harms them in any
tangible way. It is a possibility of harm, then, that must be balanced
against the teacher's interest in continuing to practice his profession.
When a possibility of harm can overcome a significant personal inter-
est is not an easy question. The absence of empirical evidence that
students do, or do not, emulate their teachers' sexual behavior makes
resolution of the question even more difficult. Courts may be tempted
to prefer majoritarian sexual values rather than to resolve the issue in
terms of fitness to teach.129

The fear that classroom discipline will decline is premised on a
prediction that students will lose respect for a teacher whose sexual
conduct is unorthodox. Studies do demonstrate that groups accept
more willingly the suggestions of a leader whom they respect and ad-
mire.'30 Observations of classroom response to different teachers show
that morale and discipline are highest in classes conducted by teachers
whom the students regard as "good" teachers.'13 These data suggest
that students may not respond as well to teachers whose sexual pref-
erences have offended the community as to teachers whose sex lives
conform to a more conventional pattern.

Ultimately the weight to be given this argument depends on fun-
damental perceptions about the role of pluralism in the educational
process. As was pointed out earlier,1 32 a certain amount of "friction"
may be inherent in a society or a school system that professes to follow
the democratic ideal. Individuals with nonconforming values or modes
of life always provoke anxiety,13 3 and occasionally hostility, in those
around them. If this is inevitable, and even healthy, in a pluralistic
society, there is much to be said for tolerating such expressions of in-
dividuality and diversity in the schools, which are the institutions
charged with inculcating the value of diversity in future generations.
In such a society, the ideal teacher may not mirror every accepted value,
holding none up for examination or discussion of available alterna-

129. Reliance on majoritarian values was discredited in both Morrison and Nor-
ton. See text accompanying notes 71-73 supra.

130. See e.g., F. FIEDLER, LEADER ATTITUDES AND GROUP EFFECTIVENESS 42-45
(1958); D. LAIMRD & E. LAIRD, THE NEw PSYCHOLOGY FOR LEADERSHIP 20-21 (1956).

131. Cf. S. WEBSTER, DISCIPLINE IN THE CLAsSROOM, 36, 60-61 (1968).
132. See text accompanying note 93 supra.
133. See generally, D. CARTwiuG;HT, GROUP DYNAmICS 82-85, 128-33 (1st ed.

1956).
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rives.184 A stable and competent teacher known by his students to
follow a nonconforming sexual pattern might well have a legitimate
role to play in the educational process.

E. Student Perception of Teachers' Private Values

Studies of creativity, still fragmentary and incomplete, suggest
that a teacher's values, even if not made manifest, are capable of being
unconsciously transmitted to his students.1 35  It could be argued that
a teacher's sexual orientation might be similarly perceived and adopted
by students, even without their awareness. The studies that suggest
this result, however, are at best tentative1 36 and have never been dupli-
cated with respect to sexual preferences. Because the teacher's inter-
ests in retaining his credentials are substantial, the inconclusive state
of the scientific evidence argues against a finding that privately held
and practiced values justify the dismissal of an otherwise dedicated
and competent teacher.

CONCLUSION

On examining the several possible grounds for barring from the
teaching profession persons who engage in disapproved forms of sex-
ual behavior, only two survive: potential for misconduct with stu-
dents, and the destructive effect of notoriety on the teaching environ-
ment. Unquestionably, teachers may be dismissed from the profession
if it can be shown that they are likely to seduce or engage in forbidden
sexual activity with their students. Similarly, teachers whose sexual
escapades demonstrably impair their ability to command respect from
their students or colleagues may be barred from teaching provided the
notoriety is real rather than speculative and is shown to exist inde-
pendently of the publicity surrounding the dismissal proceedings them-
selves.

Since teachers are traditionally regarded as the professional class
responsible for transmitting cultural and ideological values essential to
the preservation of society, decisions to retain or dismiss teachers for
private conduct will always pose hard questions. In the emotion-laden

134. See Wieman v. Updegraff, 344 U.S. 183, 196-97 (1952) (Frankfurter, I.,
concurring); Comment, The Good Moral Character of California Administrative Agen-
cies-A Study of the Good Moral Chararter Requirement, 5 U.C. DAmvs L. REv. 84,
101-03 (1972).

135. Turner & Denny, Teacher Characteristics, Teacher Behavior, and Changes in
Pupil Creativity, 69 ELEM. ScH. J. 265 (1969). See also Rosenthal, The Pygmalion
Effect Lives, PSYCHOLOGY TODAY, Sept. 1973, at 56.

136. See generally Morgan & Woerdehoff, Stability of Student Teacher Behaviors
and their Relationships to Personality and Creativity Factors, 62 J. EDUc. RES. 251
(1969).
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atmosphere surrounding dismissal proceedings it is easy to succumb
to the temptation of characterizing issues as black or white; as decency
and morality on thd one hand, or liberty and individuality on the
other. Both sets of values are, of course, involved, but characterizing
the level of preference so generally precludes meaningful choice. This
Comment demonstrates that only by rigorous application of the Morri-
son fitiless-to-teach standard can both the teacher's interest in a pri-
vate life free from undue scrutiny and the public's interest in protecting
its schools adequately be served.

Robert E. Willett


