Domestic Violence as a Crime Against
the State: The Need for Mandatory
Arrestin California

Machaela M. Hoctorf

Despite the fact that domestic violence is a crime, law enforcement
officers often fail to arrest batterers, occasionally with lethal conse-
quences. This suggests that criminalization is an inadequate response
to domestic violence unless legislators also enact laws to facilitate ar-
rest. Although some states have made needed reforms in this area,
California has lagged behind the national trend. This Comment pro-
poses that California enhance law enforcement’s response to domestic
violence by abolishing the warrant requirement for all misdemeanor
domestic assaults not observed by an officer and enacting a mandatory
arrest law targeting the primary physical aggressor in domestic assaults.
The author contends that such legislative measures are needed to lay an
effective foundation for a coordinated community response that will
provide better protection for victims of domestic violence.

INTRODUCTION

“She wanted him arrested, but the police wouldn’t do any-
thing.”

“He got essentially no consequences. He’s never been given
any consequences . .. for anything that he’s done. So it just
sort of systematically lets him get further and further out on the
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1. ANN Jones, NExT TiME SHE’LL BE DEAD: BATTERING & How TO STOP IT 41 (1994)
(footnote omitted) (referring to the police response to the numerous pleas of Elizabeth Croff to arrest
her estranged husband, William Croff, for his repeated assaults, threats, and violations of a protective
order). William Croff shot and killed Elizabeth in 1988. See id.
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edge, believing that he’s going to be able to do anything he
wants.”?

Law enforcement officials often fail to arrest and prosecute batter-
ers in domestic violence situations.®> Inadequate police response can be
attributed, at least in part, to insufficient state laws governing arrest in
domestic violence incidents.* Many state legislatures have attempted to
respond to this problem with statutory changes, including allowing war-
rantless arrest for misdemeanor offenses not directly observed by a po-
lice officer® and providing for mandatory arrest of the primary physical
aggressor in a domestic assault.® Furthermore, several cities have im-
plemented mandatory arrest policies even though their states have not

2. Id. at 39 (referring to the criminal justice system’s response to the repeated assaults, threats,
kidnappings, and eventual murder of Pamela Guenther in 1987 by her husband, David Guenther).

3. The recent homicides of two women in California demonstrate law enforcement’s failure to
arrest batterers, even when they have violated valid restraining orders. In August 1996, Nancy
Lynch of Hayward, California, was murdered by her ex-boyfriend, Bruce Hammel. Yumi Wilson,
When Court Order Isn’t Enough, S.F. CHRON., Sept. 20, 1996, at Al. In the weeks prior to her
murder, Nancy reported that Hammel violated a restraining order she had against him several times,
yet the police took no action. See id. On April 15, 1996, Maria Teresa Macias was murdered by her
husband, Avelino Macias, on the steps of her employer’s home. Tyra Lucile Mead, State to
Investigate Sonoma Slaying, S.F. CHRON., May 27, 1996, at A15. Maria had obtained a restraining
order against her husband in January, 1996, and her diary reflects that she contacted the Sonoma
County Sheriff’s Office 18 times to report her husband’s continuing violations of the order. George
Snyder, Sonoma Sheriff Criticized in Domestic Abuse Death, S.F. CHRON., May 24, 1996, at Al7.
Again, the officers took no action. See id.

4. In this Comment, the terms “domestic violence” and “domestic abuse” are used
interchangeably to refer to assaults involving persons who have an ongoing or a prior intimate
relationship. Although “dating violence” is prevalent throughout the juvenile community, the relevant
California Penal Code sections only apply to adults. However, these sections are ripe for change.
See Kathryn E. Suarez, Comment, Teenage Dating Violence: The Need for Expanded Awareness and
Legislation, 82 CALIF. L. REv. 423, 449-52 (1994).

5. See, e.g., ARiZ. REV. STAT. ANN. § 13-3601 (West Supp. 1996); FLA. STAT. ANN. § 901.15
(West 1996); Mass. GEN. LAws ANN. ch. 276, § 28 (West Supp. 1996); MiNN. STAT. ANN. § 629.341
(West Supp. 1994); Onio REv. CopE ANN. § 2935.03 (Banks-Baldwin 1996); Uran CODE ANN.
§ 30-6-8(2) (1993); see also Nancy James, Domestic Violence: A History of Arrest Policies and a
Survey of Modern Laws, 28 Fam. L.Q. 509, 513 (1994).

Such a scheme, currently used in many states, has never been held to violate the Fourth
Amendment. See William A. Schroeder, Warrantless Misdemeanor Arrests and the Fourth
Amendment, 58 Mo. L. Rev. 771, 785-87, 794-96 (1993). Under the Fourth Amendment,
misdemeanor arrests are constitutional if an officer has probable cause to believe that a suspect has
committed a crime. See id. at 802. The requirement that an officer must observe a misdemeanor
offense to make a warrantless arrest stems from common law doctrine. See id. at 788-89. Many
states have abandoned this common law rule for certain crimes in light of the overriding public policy
concems that justify arrest without officer observance in these cases. See id. at 831-32,

6. See, e.g., CONN. GEN. STAT. ANN. § 46b-38b (West Supp. 1996); ME. REV. STAT. ANN. tit.
19, § 770(5) (West Supp. 1995); Wis. STAT. ANN. § 968.075(2) (West Supp. 1994), Although several
states mandate arrest only for violations of restraining orders, the author does not consider this to be a
true mandatory arrest scheme. See, e.g., CAL. PENAL CODE § 13701 (West Supp. 1996); N.C. Gen.
STAT. § 50B-4 (1995). These laws do, however, represent a step in the right direction.
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enacted mandatory arrest laws.” These states and cities have discovered
that reconceptualizing domestic violence as a crime against the state
through mandatory arrest addresses many of the problems victims of
domestic violence and law enforcement personnel face in a purely dis-
cretionary arrest system.

The importance of eradicating domestic abuse in our society can-
not be overstated. Domestic violence is the leading cause of injury to
women in the United States.® Almost one-third of female homicide vic-
tims nationwide are killed by current or former husbands or boy-
friends.” Domestic battering accounts for twenty-six percent of suicide
attempts by women."” More than half of all American couples experi-
ence physical violence between the partners at some point duting the
course of their relationship."! However, women separated from their
spouses are approximately twenty-five times more likely to experience
domestic violence than married women who are not separated from their

7. See, e.g., Sarah Mausolff Buel, Recent Developments, Mandatory Arrest for Domestic
Violence, 11 Harv. WoMEN’s E.J. 213, 215 (1988) (reporting that police departments in Concord,
New Hampshire; Duluth, Minnesota; Pittsburgh, Pennsylvania; Charleston, South Carolina; and
Newport News, Virginia have mandatory arrest policies in effect). San Francisco and San Diego
also enforce mandatory arrest policies.

8. See Susan A. MacManus & Nikki R. Van Hightower, Limits of State Constitutional
Guarantees: Lessons From Efforts to Implement Domestic Violence Policies, 49 PuB. ADMIN. REv.
269, 269 (1989). 1n the vast majority of reported incidents, domestic violence is perpetrated by men
against women. See BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, REPORT TO THE
NATION ON CRIME AND JUSTICE: THE DATA 21 (1983) [hereinafter THE DaTrAl; Anthony Bouza,
Responding to Domestic Violence, in WOMAN BATTERING: POLICY RESPONSES 191, 191-92 (Michael
Steinman ed., 1991) [hereinafter WOMAN BATTERING]. But see Armin A. Brott, Who is Being Hurt?
Men Also Leave the House with Bruises, FT. WOrRTH STAR-TELEGRAM, Oct. 15, 1995, at 5
(questioning the validity of statistics that show women are more likely than men to be victims of
abuse). While some question the gender breakdown of incidents of domestic violence, female
victims are much more likely to suffer serious physical injury than male victims. This is reflected in
domestic violence homicide statistics that capture the ultimate escalation of the cycle of violence.
See LENORE E. WALKER, THE BATTERED WOMAN 55-70 (1979) (detailing the phases of the cycle of
violence in battering). Although 28% of all women killed in America in 1992 were murdered by a
current or former partner, just over 3% of men were killed as a result of domestic violence. See
Ronet Bachman & Linda E. Saltzman, Violence Against Women: Estimates from the Redesigned
Survey, in OFFICE OF JUSTICE PROGRAMS, U.S. DEP’'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS
SpeCIAL REPORT: NATIONAL CRIME VICTIMIZATION SURVEY 4 (1995). Of course, domestic
violence also occurs in gay and lesbian relationships. See infra Part 1V. This Comment refers to
victims as “she” and batterers as “he” for consistency and convenience.

9. See Bachman & Saltzman, supra note 8, at 4.

10. See Evan Stark & Anne H. Flitcraft, Spouse Abuse, in VIOLENCE IN AMERICA: A PuBLIC
HEALTH APPROACH 121, 141 (Mark L. Rosenberg & Mary Ann Fenley eds., 1991).

11. See Scott L. Feld & Murray A. Straus, Escalation and Desistance of Wife Assault in
Marriage, 27 CRIMINOLOGY 141, 141 (1989); see also ROGER LANGLEY & RicHARD C. LEvY, WIFE
BEATING: THE SILENT Crisis 12 (1977) (reporting studies showing that at least half of all marriages
involved at least one incident of domestic violence).
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husbands.”? The numbers are staggering, yet the FBI estimates that only
one in ten domestic violence incidents is reported.”

Society pays a high price for this epidemic of abuse. More than
1,400,000 visits to American emergency rooms per year result from
domestic violence.” The American Medical Association reports that
domestic violence accounts for at least 21,000 hospitalizations, 99,800
days in the hospital, and 39,000 visits to personal physicians annually in
the United States.”® In fact, women are injured more often and more
severely by domestic abuse than they are by stranger assaults.”® Domes-
tic abuse forces many battered women to miss days from work.” In ad-
dition to this lost time, battered women are often harassed at work by
their abusers and have trouble performing their jobs or lose their jobs
altogether because of the abuse.”® In total, domestic violence costs em-
ployers between three and thirteen billion dollars annually.”

Society pays additional high costs for law enforcement as a result
of domestic violence. Police departments receive more calls reporting
domestic abuse than any other type of crime,” and response to these
calls accounts for one-third of all police time.** New York City paid at
least forty-one million dollars in police, court, and detention costs in
1989 for arrests stemming from domestic violence incidents, not to
mention the cost for incidents not resulting in arrest.?

Society pays for domestic violence in more subtle ways as well. Up
to half of all homeless women and children have taken to the streets to
escape abuse at home.” Batterers destroy an average of $10,000 in
property belonging to battered women and their families before these

12.  See Bachman & Saltzman, supra note 8, at 4.

13.  See Sari Horwitz, D.C. Police to Make Arrests in Domestic Violence Disputes; Cases to Be
Treated as Criminal Offenses, WAsH. Posr, June 3, 1987, at Al, A7.

14, See Joan Zorza, Woman Battering: High Costs and the State of the Law, 28
CLEARINGHOUSE REV. 383, 383 (1994).

15.  See Harris Meyer, The Billion Dollar Epidemic, AM. MED. NEws, Jan. 6, 1992, at 7.

16.  See Bachman & Saltzman, supra note 8, at 5.

17.  See Zorza, supra note 14, at 384-85.

18. Seeid.

19. See id. at 385.

20. See Susanne M. Browne, Note, Due Process and Equal Protection Challenges to the
Inadequate Response of the Police in Domestic Violence Situations, 68 S. CaL. L. Rev. 1295, 1298
(1995).

21. See Zorza, supra note 14, at 385.

22. See id. Despite this high price tag, however, current police responses are largely
ineffective. A study of homicides in New York City from 1990 to 1994 revealed that, in the cases in
which the killer’s relationship to the victim could be ascertained, nearly half of the women killed
were murdered by current or former boyfriends or husbands. See Pam Belluck, A Woman'’s Killer Is
Likely to Be Her Partner, A Study Finds, N.Y. TiMES, March 31, 1997, at A12.

23. See Joan Zorza, Woman Battering: A Major Cause of Homelessness, 25 CLEARINGHOUSE
Rev. 421, 421-22 (1991).
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women seek refuge in a shelter.?® Society also pays the expenses of
many children in foster care—children who would have been able to
stay with their mothers had their mothers not become victims of abuse.”
Furthermore, a boy who watches his father assault his mother is more
likely to become a batterer than if his father had abused him instead.”
More than sixty percent of all males convicted of murder in the United
States between the ages of eleven and twenty were convicted for killing
the man who abused their mother.”’

The criminal justice system has only recently attempted to address
this epidemic of domestic violence. In the past, most police departments
had an official policy of avoiding arrest whenever possible in domestic
abuse incidents and instead encouraged the separation of the parties,
usually by instructing the batterer to take a walk around the block.” It
is only within the last fifteen years that state legislatures have enacted
statutory changes to facilitate the arrest of perpetrators of domestic vio-
lence and to encourage their prosecution.”

Although many states have made significant statutory changes in
order to provide for and facilitate arrests in doestic violence situations,
California lags behind this national trend. California was one of the last
states to continue to allow for a warrantless misdemeanor arrest only
when a domestic violence offense was committed in an officer’s pres-
ence.® Although the legislature changed the law in 1996 to allow for
warrantless arrests of some misdemeanor domestic violence offenders, a
warrant is still required to arrest many domestic abusers.” Moreover,
enabling warrantless arrest has not guaranteed that officers will make

24. See Ann Campbell White, What You Didn’t Learn in Law School: Family Law and Domestic
Violence, FLA. BaAR. J., Oct. 1994, at 38, 40.

25. See Zorza, supra note 14, at 384.

26. Seeid.; see ulso Naomi R. Cahn, Civil Images of Battered Women: The Impact of Domestic
Violence on Child Custody Decisions, 44 VAND. L. Rev. 1041, 1055-58 (1991) (explaining the
negative effects of domestic violence on children who witness such abuse).

27. See Sarah M. Buel, The Dynamics of Domestic Violence Cases in the United States: An
Overview, in ABA SEC. oF CRiM. Just. & Div. FOR ProF. Epuc., DEFENDING BATTERED WOMEN
IN CriMINAL CASES 12 (1992).

28. See Developments in the Law—Legal Responses to Domestic Violence, 106 HArv. L. REv.
1498, 1535-36 (1993) fhereinafter Developments].

29. Seeid. at 1535-38; see also Buel, supra note 7, at 214-15.

30. Cf Joan Zorza, The Criminal Law of Misdemeanor Domestic Violence, 1970-1990, 85 J.
CriM. L. & CRIMINOLOGY 46, 62-63 (1992) (including California as a state that does not require a
warrant for a misdemeanor domestic violence assault). This classification is most likely due to the
liberal definition in California Penal Code section 273.5 of “traumatic injury,” described later in the
text, which, in effect, allows officers to treat as felonies certain crimes of domestic violence that
officers normally would treat as misdemeanors. California did not authorize warrantless arrests for
some misdemeanor domestic violence offenses until 1996. See infra note 31.

31. See CaL. PENAL CopE § 836(d) (West Supp. 1997) (amending CAL. PENAL CoDE § 836(d)
(West 1996)). Effective January 1, 1997, Penal Code § 836 allows officers to make a warrantless
arrest when they have reasonable cause to believe an offender has assaulted his or her spouse,
cohabitant, or a person with whom he or she has a child in common. See id.
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arrests in domestic violence situations. California Penal Code § 273.5,%
which makes some domestic assaults a felony, thereby enabling war-
rantless arrest, has frequently been interpreted by law enforcement
agencies to exempt many domestic abuse assaults. Consequently, we
need legislative reform to provide adequate protection to all victims of
domestic violence in California.

This Comment details the need for such change in California’s
laws. Specifically, it argues for the abolition of the warrant requirement
for all misdemeanor domestic violence assaults not observed by a police
officer and for the enactment of a mandatory arrest law for the primary
physical aggressor in domestic assaults. It discusses and refutes the ar-
guments against mandatory arrest statutes, and addresses the major ar-
rest studies advanced by both supporters and opponents of mandatory
arrest laws.

Part I of this Comment discusses traditional police responses to
domestic assaults and traces the changes in law enforcement’s approach
to domestic abuse, as well as the court’s reception of battered women’s
claims against police for inadequate protection. Part II demonstrates
California’s need for warrantless arrest in all misdemeanor domestic
violence assaults and for a mandatory arrest statute to protect victims of
domestic violence and to eliminate discrimination in current police
practices. Part III proposes a statutory remedy aimed at meeting this
need. Part IV addresses the concerns of opponents to mandatory arrest
schemes and concludes that with proper training, statutory language,
and close scrntiny by advocates, the public, and the courts, mandatory
arrest can be effective. Finally, Part V explains how mandatory arrest is
just one piece of the comprehensive, coordinated community response
needed to effectively combat domestic violence. By making domestic
violence a crimne against the state, mandatory arrest will take the criminal
justice system’s focus off the victim and place it where it belongs—on
the person who has violated the laws of California. Mandatory arrest, as
part of a coordinated community response, will provide just punishment
for batterers, greater awareness to society in general, and, most impor-
tantly, windows of opportunity for victims of domestic abuse to establish
lives free from violence.

32. CaL. PENAL CobEk § 273.5(a) (West Supp. 1996), provides that
[alny person who willfully inflicts upon his or her spouse, or any person who willfully
inflicts upon any person with whom he or she is cohabiting, or any person who willfully
inflicts upon any person who is the mother or father of his.or her child, corporal injury
resulting in a traumatic condition, is guilty of a felony....
“Traumatic condition” is liberally defined in § 273.5(c) as “a condition of the body, such as a wound
or external or internal injury, whether of a minor or serious nature, caused by a physical force.”
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I
HiSTORY OF POLICE RESPONSE TO DOMESTIC VIOLENCE

A. Non-Arrest Policies for Domestic Abuse

Despite the prevalence of domestic violence, police in the United
States have generally been indifferent to domestic abuse crimes, giving
them very low priority.® Police treatment of domestic abuse calls has
traditionally consisted of not responding at all, purposefully delaying
response, even for several hours, or, when officers did respond, at-
tempting to talk to or separate the parties so they could “cool off.”*
These inadequate responses to oftentimes severe assaults were not attrib-
utable to rogue officers. To the contrary, throughout the 1960s, 1970s
and early 1980s, law enforcement officers were taught that domestic
violence was a private matter between the parties in which the state
should not interfere. In conformity with this policy, arrests were virtu-
ally never made in domestic violence situations, and, when an arrest was
made, it was usually because the abuser was belligerent or violent to the
officers themselves.*

When officers did respond to a domestic violence call, they usually
attempted to mediate the dispute.” This “mediation” consisted of a
variety of approaches, including attempts by officers to convince the
parties to reconcile immediately at the scene or to use formal alternative
dispute resolution programs.®® Police officers were trained to “separate
the parties in a domestic ‘dispute,” calm them down, generate discussion
of the problem, and refer the parties to [couples’] counseling if neces-
sary.”

This mediation approach to criminal acts of domestic violence fails
adequately to address the dynamics of domestic abuse. The ideology
and practice of mediation is based on the resolution of conflicts through
negotiation between two equal parties.” This construct is incompatible
with the dynamics of domestic violence, where abuse is based not upon
“conflict,” but upon the need to obtain power and control over another
person. The “conflict,” which is often mislabeled the “cause” of the
abuse, is actually a situation generated by the abuser as an excuse to

33, See Zorza, supra note 30, at 47.

34. Secid. at 47-48.

35. See id.; Developments, supra note 28, at 1535-36.

36. See Zorza, supra note 30, at 52 (citing EVE S. Buzawa & CaArRL G. Buzawa, DOMESTIC
VIOLENCE: THE CRIMINAL RESPONSE 108 (1990)).

37. See Developments, supra note 28, at 1535-36.

38. Seeid.

39, Id.at1536.

40. See Karla Fischer et al., The Culture of Battering and the Role of Mediation in Domestic
Violence Cases, 46 SMU L. Rev. 2117, 2161-62 (1993).

41, Seeid. at2158.
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beat his partner.” A history of abuse, intimidation and fear renders any
and all attempts to have “negotiations” between “equal” parties
hopeless.® Furthermore, the focus of mediation on the future and on
the need for both parties to accept responsibility for “their problems”
allows the batterer to avoid all responsibility for his behavior and rein-
forces the victim’s belief that she is somehow at fault for her beatings.*
While mediation for domestic violence was the informal practice in
most police departments, some departments had official non-arrest
policies for domestic abuse, as demonstrated by the Oakland, California
Police Department’s 1975 Training Bulletin on Techniques of Dispute
Intervention, which described
[tihe police role in a dispute situation [as] more often that of a
mediator and peacemaker than enforcer of the law....[T]he
possibility that . . . arrest will only aggravate the dispute or create
a serious danger for the arresting officers due to possible efforts
to resist arrest . . . is most likely when a husband or father is ar-
rested in his home. . . . Normally, officers should adhere to the
policy that arrests shall be avoided . . . but when one of the par-
ties demands arrest, you should attempt to explain the ramifica-
tions of such action (e.g., loss of wages, bail procedures, court

appearances) and encourage the parties to reason with each
other.*

Similarly, the state of Michigan’s domestic abuse policy in the 1970s
instructed officers to avoid arrest whenever possible by appealing to the
complainant’s “vanity.”*

In 1984, only ten percent of large city police departments in the
United States encouraged officers to make arrests for crimes of domes-
tic violence.” Forty percent of these police departments encouraged
mediation, while fifty percent had no policy on domestic violence what-
soever.® The U.S. Attorney General’s Task Force on Family Violence
identified this failure of law enforcement to arrest for crimes of domes-
tic violence as one of the most serious obstacles to curtailing the epi-
demic of domestic abuse plaguing the country.®

42, Seeid.

43, Seeid. at 2161-62.

44, Seeid. at 2160-63.

45. Zorza, supra note 30, at 48 (quoting DEL MARTIN, BATTERED WIVES 93-94 (1981))
(alterations in original).

46. MARTIN, supra note 45, at 93,

47. See Browne, supra note 20, at 1298.

48. Seeid.

49. See ATT’Y GEN.S TAsKk FOrRCE oN FamiLy VIOLENCE, FINAL REPORT 16-18 (1984)
[hereinafter Task Force].
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B. Court Challenges to Non-Arrest Policies

As a result of law enforcement’s failure to arrest even those hus-
bands and boyfriends who had committed felony assaults, battered
women and their families looked to the courts for protection. They be-
gan by filing wrongful death and failure-to-protect actions against
municipal police departments. One of the first such lawsuits against the
police, Hartzler v. City of San Jose,*® occurred in California.

During 1971 and 1972, Ruth Bunnell had called the San Jose
Police Department at least twenty times to report violent assaults
committed against her and her two daughters by her estranged husband,
Mack Bunnell.® However, Mack Bunnell had only been arrested once
for assaulting Ruth.%

On September 4, 1972, Ruth Bunnell called the police, begging for
help because Mack had just called her and told her he was coming to
her house to kill her. The department told Ruth to call back when Mack
had arrived. When the police arrived forty-five minutes later in re-
sponse to the call of a neighbor, Mack had already stabbed Ruth to
death.® The administrator of Ruth’s estate, John Hartzler, filed a
wrongful death suit against the San Jose Police Department later that
same year.>

The California Court of Appeal affirmed the trial court’s dismissal
of the suit, holding that police departments enjoy absolute, not discre-
tionary, immunity.®® The court reasoned that “[a]bsent an indication
that the police had induced decedent’s reliance on a promise, express or
implied, that they would provide her with protection,” no “special rela-
tionship” could be established.

In the wake of this decision, legal aid attorneys on both sides of the
continent decided to try a different approach. In 1976, they filed for
declaratory and injunctive relief against the Oakland and New York City
police departments in an attempt to force police officers to enforce the
law.” The Legal Aid Society of Alameda County in Oakland brought
the first suit in October of 1976.% It filed a class action suit against
the Chief of the Oakland Police Department, George Hart, on behalf of
all female victims of domestic violence, especially African-American

50. 120 Cal. Rptr. 5 (Ct. App. 1975).

51. Seeid. at6.

52. Seeid.

53. Seeid.

54. Seeid.ats.

55. Seeid.at7.

56. IHd.

57. See Zorza, supra note 30, at 54 (citing Scott v. Hart, No. C-76-2395 (N.D. Cal. Oct. 28,
1976)); id. at 57 (citing Bruno v. Codd, 396 N.Y.S.2d 974 (Sup. Ct. 1977), rev’d on other grounds, 407
N.Y.S.2d 165 (App. Div. 1978), aff'd, 393 N.E.2d 976 (N.Y. 1979)).

58, Seeid.at54.
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victims.® The named plaintiffs were all African-American women who
had called the Oakland police numerous times requesting protection
from their husbands, ex-husbands, or boyfriends who were assaulting
them.® However, their pleas for help were met with either ineffective
police response or no response at all.*!

The plaintiffs’ attorneys made several claims. First, they alleged a
denial of equal protection in violation of the Fourteenth Amendment on
behalf of the African-American women who had received lesser re-
sponses than white victims.® Second, they claimed that the Oakland po-
lice had failed to fulfill their duty to arrest for felonious assaults.®
Finally, they claimed that the policy that discouraged arrests in domestic
violence situations was arbitrary and capricious and deprived the plain-
tiff class of equal protection of the laws.%

It took three years for the case to reach a settlement.®

The settlement granted most of the plaintiff’s requested re-
lief: the police agreed to a new policy in which they would re-
spond quickly to domestic violence calls. The police also agreed
to make an arrest whenever an officer had probable cause to be-
lieve that a felonious assault had occurred or that a misdemeanor
had been committed in his presence. . . . The police also agreed
not to use the threat of adverse financial consequences for the
couple to justify inaction or to urge the victim not to pursue the
case. The settlement also required police to inform each bat-
tered woman that she had a right to make a citizen’s arrest, and
required police to help her do so. Officers would thereafter re-

fer victims to supportive agencies for counseling and other as-
sistance.%

On the opposite coast, legal aid organizations filed a class action
suit against the New York City Police Department less than two months
after Hart was filed.” The suit alleged that the police discriminated
against married battered women by failing to arrest their assaultive
husbands.®® Similar to the Oakland Police in Hart, the New York City
Police Department entered into a consent judgment with the plaintiffs
after losing a motion to dismiss the case.® The judgment provided

59. Seeid.
60. Seeid.
61. Seeid
62. Seeid. at 55.
63. Seeid
64. Seeid

65. See id. at 55-56 (reporting that the case reached a settlement in November 1979).
66. [Id. at 56 (footnotes omitted).

67. Seeid. at57.

68. Seeid,

69. Seeid. at58.
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relief similar to that agreed to in Hart, including officer assistance in
obtaining medical aid and protective orders for victims of domestic
violence.™

In the wake of widespread publicity of the Oakland and New York
class action suits, police departments all over the country were put on
notice that they might be facing expensive legal battles if they failed
adequately to protect victims of domestic abuse. Consequently, many
departments voluntarily changed their policies and procedures.”” Bat-
tered women’s advocates quickly found that the threat of attorney’s
fees and damages for victims was a powerful bargaining tool in dealings
with wary police departments.”™

As these suits were being settled in 1977, Oregon became the first
state in the country to enact a statute requiring police to arrest every
time they had probable cause to believe that a domestic violence assault
had been committed” and when they knew or should have known that a
protective order had been violated.™ The statute read, in part:

when a peace officer is at the scene of a domestic disturbance

and has probable cause to believe that an assault has occurred

between spouses, former spouses or adult persons related by

blood or marriage or persons of opposite sex” residing together

or who formerly resided together, or to believe that one such

person has placed the other in fear of imminent serious physical

injury, the officer shall arrest and take into custody the alleged

assailant or potential assailant.”
By mid-1983, two-thirds of the states had adopted legislation that al-
lowed officers to make warrantless arrests in misdemeanor domestic
violence cases, while six states had mandated arrest for certain crimes of
domestic violence.”

70. Seeid. at 58-59.

71.  Seeid. at 59.

72. Seeid

73. See Or. REv. STAT. § 133.055(2) (1977).

74. See Or. REv. STAT. § 133.310(3) (1977).

75. While this statute obviously only applies to heterosexual domestic violence, domestic abuse
also occurs in gay and lesbian relationships. See, e.g., Ruthann Robson, Lavender Bruises: Intra-
Lesbian Violence, Law and Lesbian Legal Theory, 20 GoLbEN GATE U. L. Rev. 567, 570 (1990);
Patrick Letellier, Identifying and Treating Battered Gay Men, S.F. Mep., Apr. 1994, at 16.
Legislation to protect against domestic violence rarely includes gays and lesbians. But see Wis.
STAT. ANN. § 968.075(1)(a) (West 1994) (defining domestic abuse to include assaults “against an
adult with whom the person resides or formerly resided”). In 1994, California amended Penal Code
§ 273.5 to include crimes of domestic abuse committed against same-sex partners. Compare CAL.
PeNAL CobE § 273.5 (West 1993) with CAL. PENAL CobE § 273.5 (West 1996).

76. OR. REv. STAT. § 133.055(2)(a) (1977).

77. See Joan Zorza, Must We Stop Arresting Batterers?: Analysis and Policy Implications of
New Police Domestic Violence Studies, 28 NEw ENG. L. REv. 929, 936 (1994).
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In addition, many state legislatures and municipal police depart-
ments, still unpersuaded by the plaintiffs’ “wins” in the Oakland and
New York City suits, were convinced to change their domestic abuse
policies by Thurman v. City of Torrington.™ Tracey Thurman had
reported for months to the Torrington Police Department that her es-
tranged husband was beating her, stalking her, and threatening to kill
her. The department, however, refused to arrest him. The department’s
trivialization of Tracey’s claims culminated in an officer’s late response
to her call for help; the officer arrived only after her husband had
stabbed her more than twelve times.” In addition, after the officer was
on the scene, he passively watched as Tracey’s husband jumped on her
and broke her neck.”

In refusing to grant the defendant’s motion to dismiss Tracey’s
claims, the federal district court found that

[iJf officials have notice of the possibility of attacks on women
in domestic relationships or other persons, they are under an af-
firmative duty to take reasonable measures to protect the per-
sonal safety of such persons in the community. Failure to

perform this duty would constitute a denial of equal protection
of the laws.®

The court stressed that a marriage license does not entitle a man to as-
sault or terrorize his wife.
Concomitantly, a police officer may not knowingly refrain from
interference in such violence, and may not ‘automatically de-
cline to make an arrest simply because the assaulter and his vic-
tim are married to each other.” Such inaction on the part of the
officer is a denial of the equal protection of the laws.#

One year later, in 1985, a jury awarded Tracey Thurman $2.3
million in compensatory damages for the Torrington Police
Department’s failure to provide her with the same protection they would
have given a person assaulted by a stranger.®® The effect of Thurman
echoed throughout the nation. Police departments could now be sure
that, at least in some domestic violence cases, large liability awards
would be upheld. The Los Angeles Police Department, which faced a
class action lawsuit on behalf of battered women alleging discrimination
by law enforcement, entered into a consent decree much like the decrees

78. 595 F. Supp. 1521 (D. Conn. 1984).

79. See id. at 1525-26.

80. Seeid.

8l. Id. at1527.

82. Id. at 1528 (quoting Bruno v. Codd, 396 N.Y.S.2d 974 (Sup. Ct. 1977), rev’d on other
grounds, 407 N.Y.S.2d 165 (App. Div. 1978), aff"d, 393 N.E.2d 976 (N.Y. 1979)).

83. See JoNEs, supra note 1, at 52. The city appealed the award, and Thurman later settled
out-of-court for $1.9 million. Her son was awarded an additional $300,000. See id. at 246 n.10.
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stemming from the Oakland and New York City suits.** As part of the
decree, the L.A.P.D. agreed to treat domestic violence cases “as they
would treat similar or identical” cases involving violence between
strangers and agreed to arrest abusers in felony domestic violence
cases.” In addition, Connecticut and other states rushed to adopt new,
comprehensive domestic violence laws calling for the arrest of
batterers.®

C. Empirical Studies of the Effectiveness of Arrest
1. The Minneapolis Experiment

Thurman was not the only catalyst for changing the behavior and
attitudes of the police in the mid-1980s. In 1984, the U.S. National
Institute of Justice released the results of the first scientifically
controlled experiment to test the effect of arrest on incidents of
domestic violence.¥’ The experiment involved 314 incidents of
domestic violence.® In responding to these domestic abuse calls, the
Minneapolis Police Department used a system of three randomly
assigned responses. The suspects were either (1) arrested, if the officers
had probable cause to make an arrest, (2) counseled by the officers, or
(3) “separated” from the victim with the threat of arrest for future
incidents.” During a six-month follow-up period, official police reports
differed from victim reports with regard to offender recidivism.
According to police reports, approximately thirteen percent of those
arrested and twenty-six percent of those removed from the scene had
subsequently repeated the violence® The recidivism of suspects
counseled at the scene was statistically indistinguishable from the other
two responses. However, victim reports showed that suspects who were
counseled had the highest rate of recidivism, while those who were
arrested had the lowest.”

Data collected from victims who had later been interviewed con-
firmed that arresting their batterers put the women at a lower risk of re-
peat abuse than did either of the two other police responses.”? Victims

84. See Thomas v. City of Los Angeles, No. CA-000572 (Sup. Ct. Nov. 7, 1985).

85. Id. at Attachment A., 1-3,

86. See, e.g., CONN. GEN. STAT. ANN. § 46b-38b (West Supp. 1993); WasH. REv. CODE ANN.
§ 10.31.100(2) (West Supp. 1994).

87. See Lawrence W. Sherman, The Influence of Criminology on Criminal Law: Evaluating
Arrests for Misdemeanor Domestic Violence, 83 J. CRiM. L. & CRIMINOLOGY 1, 2 (1992); Zorza,
supra note 77, at 935.

88. See Sherman, supra note 87, at 2,

89. See Lawrence W. Sherman & Richard A. Berk, The Specific Deterrent Effects of Arrest for
Domestic Assault, 49 AM. Soc. REv. 261, 263 (1984).

90. See id. at 267.

91. Seeid.

92. See Zorza, supra note 77, at 934,
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reported that nineteen percent of arrested batterers, thirty-seven percent
of advised batterers, and thirty-three percent of removed batterers reas-
saulted them after the initial incident.®® Thus, arrest was the most effec-
tive law enforcement response to crimes of domestic violence according
to both official police records and victim interviews.*

Citing the Minneapolis experiment, the U.S. Attorney General is-
sued a report recommending that arrest be the standard law enforcement
response to cases of misdemeanor domestic violence.”® By 1986, just
two years after the study’s release and the jury award in Thurman, pro-
arrest policies became the most common police policy for misdemeanor
domestic assaults.”® In 1989, eighty-four percent of urban police agen-
cies reported having mandatory or pro-arrest policies for domestic vio-
lence cases.” By 1992, fourteen states and the District of Columbia
required the police to arrest upon probable cause that a crime had been
committed in a domestic violence situation.”® In addition, nineteen states
required that an arrest be made if the suspect had violated an order of
protection.”®

As pro-arrest policies gained popularity, a number of police
departments and policy makers began to question whether the
techniques used in the Minneapolis experiment were valid and whether
its results could be replicated elsewhere. Critics questioned whether the
study really demonstrated that arrest had a deterrent effect on domestic
violence.'” The National Institute of Justice, which funded the initial
Minneapolis study, responded by funding six replication experiments in

93. Seeid.
94. See id.
95. See Task FORCE, supra note 49, at 11, 17 & 136 n.6.
96. Seeid.
97. Seeid.

98. See Ariz. REv. STAT. ANN. § 13-3601(B) (West Supp. 1996); CONN. GEN. STAT. AnN.
§ 46b-38b(a) (West Supp. 1996); D.C. Cope ANN. § 16-1031(a) (1996); HAwAn REv. STAT. ANN.
§ 709-906(4) (Michie 1996); lowa CODE ANN. § 236.12 (West Supp. 1996); ME. REV. STAT. ANN.
tit. 19, § 770(5) (West Supp. 1995); Mo. ANN. STAT. § 455.085(2) (West Supp. 1996); NEv. REev.
STAT. ANN. § 171.137(1) (Michie 1995); NJ. STaT. AnN. § 2C:25-21 (West Supp. 1996); Or. REv.
STAT. § 133.055(2)(a) (1995); R.1. GEN. LAws § 12-29-3(b)(1) (1994); S.D. CobpIFiED LAws § 23A-
3-21 (Supp. 1996); UraH CobE ANN. § 30-6-8(2) (1993); Wasn. Rev. Cope ANN. § 10.31.100(2)
(West Supp. 1994); Wis, Stat. ANN. § 968.075(2) (West Supp. 1994).

99. See DEL. CODE ANN. tit. 13, § 1510 (1993); ME. REV. STAT. ANN. tit. 19, § 770(5) (West
Supp. 1995); Mass. GEN. Laws ANN. ch. 209A, § 6(7) (West Supp. 1996); MINN. STAT. ANN,
§ 518B.01(14)(b) (West Supp. 1996); Mo. ANN. STAT. § 455.085(2) (West Supp. 1996); Nes. Rev.
STAT. § 42-928 (1995); NEv. REV. STAT. § 33.070 (1991); NH. REV. STAT. ANN. § 173-B:8(I)(a)
(1995); NJ. StAT. ANN. §2C:25-21(a)(3) (West Supp. 1996); N.M. STAT. ANN. § 40-13-6(C)
(Michie 1996); N.C. GEN. STAT. § 50B-4(b) (1995); Or. REv. STAT. § 133.310(3) (1993); R.I Gen.
Laws § 12-29-3(b)(1)(iv) (1996); S.D. CopIFIED LAWS ANN. § 23A-3-21 (Supp. 1996); TENN. CODE
ANN. § 36-3-611(a) (1996); Tex. CriM. P. CODE ANN. § 14.03(b) (West Supp. 1996); UtaH CopE
ANN. § 30-6-8(1) (1993); WasH. REv. CODE ANN. § 10.31.100(2)(a) (West Supp. 1994); Wis. STAT.
ANN. § 813.122(10) (West Supp. 1994),

100. See Zorza, supra note 77, at 934.
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Omaha, Nebraska; Milwaukee, Wisconsin; Charlotte, North Carolina;
Colorado Springs, Colorado; Metro-Dade (Miami), Florida; and Atlanta,
Georgia.'”

2. The Replication Experiments

The results of the replication studies support a variety of conclu-
sions. Most show some evidence of deterrence for all batterers who
were arrested. Some of the experiments suggest that arrest may deter
employed batterers from repeating violence more effectively than it
does unemployed batterers. The Omaha experiment found that the ar-
rest of the abuser led to fewer assaults and injuries to victims during a
six-month period following the initial incident.!”” The Milwaukee ex-
periment also found that repeat violence was lower in the first six
months following the arrest of the offender.'® In the Colorado Springs
experiment, police data demonstrated a slight deterrent effect for abus-
ers who were employed at the time of their arrest.!™ However, victim
interviews from the same experiment showed that arrest was a deterrent
for both unemployed and employed abusers.'® The Metro-Dade ex-
periment found an increase in recidivism'® between one and six months
after the incident when the abuser was not arrested.'” In the Charlotte
experiment, abusers who were arrested were slightly less likely to recidi-
vate after six months than those who received citations.'®®

Although these studies show that arrest is generally the superior
method of deterring future violence, some experiments have been cited
as suggesting either that arrest does not deter abusers, or, alternatively,
that arrest may actually increase recidivism among unemployed abusers.
Victim reports, but not police reports, in the Metro-Dade experiment
showed a slight increase in violence among unemployed abusers in the
six months following their arrest.'” The researchers in the Milwaukee

101.  See Sherman, supra note 87, at 2. Results from the Atlanta, Georgia experiment were
never released to the public.

102. See Zorza, supra note 77, at 942.

103. See Lawrence W. Sherman et al., The Variable Effects of Arrest on Criminal Careers: The
Milwaukee Domestic Violence Experiment, 83 J. CriM. L. & CrRIMINOLOGY 137, 152-53 (1992).

104.  See Richard A. Berk et al., A Bayesian Analysis of the Colorado Springs Spouse Abuse
Experiment, 83 J. CriM. L. & CrivinoLoOGY 170, 181 (1992) (reporting that police data also showed
a marginal increase in violence for unemployed offenders who were arrested).

105. See LAWRENCE W. SHERMAN ET AL., POLICING DOMESTIC VIOLENCE: EXPERIMENTS AND
DiLeMMAS 137 (1992).

106. Recidivism in each study was only measured for domestic violence-related crimes and, as
used in this Comment, does not include other criminal activity.

107.  See Zorza, supra note 77, at 961.

108.  See J. David Hirschel et al., The Charlotte Spouse Abuse Study, 57 PopuLAR Gov’T 10, 13
(1991).

109. See Zorza, supra note 77, at 961.
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experiment concluded that arrest did not deter unemployed abusers.'"?
The Omaha experiment reported that unemployed abusers who were
arrested were more likely to reoffend than employed batterers.!! While
official law enforcement data in the Charlotte experiment showed arrest
had a negligible deterrent effect on abusers, many victims interviewed
reported fewer repeat offenses following arrest.!”? Finally, the Charlotte
experiment found that, although the abuser’s employment status was
unrelated to his recidivism, his prior criminal history was related to re-
peat assaults on the victim.'®

As critics point out, however, these replication studies contained
structural flaws that “tended to understate the deterrent value of arrest”
on domestic violence.'

First, the studies ignored the fact that domestic violence, un-
checked, usually escalates in frequency and severity. Thus, re-
peat offenses are to be expected, and the recidivism rate in an
experimental setting should be measured not against zero but
against the normal recidivism rate. Accordingly, an intervention
strategy could be considered to yield a net improvement based
on either an absolute decrease in abuse or a reduced degree of
escalation of abuse.'?

Another important variable ignored by researchers in the replica-
tion studies was the effect of prosecutorial and judicial decisions on the
arrested abusers’ recidivism rate. One experiment that did record this
data showed incredibly low rates of prosecution and conviction:'!

In Milwaukee, for example, only 5% of the offenders were
charged with a crime and only 1% convicted. In Charlotte, fewer
than 1% of offenders were convicted and incarcerated. Thus,
these experiments really studied arrest in the absence of criminal
justice follow-up. The experiments did not examine the effec-
tiveness of arrest when there was in fact a coordinated criminal
justice [response] involving arrest, prosecution, conviction, and
punishment.'?

Numerous other flaws in the replication studies support the
conclusion that they understated the deterrent effects of arrest. In the
Milwaukee experiment, for example, police officers’ comments to

110.  See Sherman, supra note 87, at 29 tbl2 (reporting that arrest actually escalated domestic
abuse perpetrated by unemployed batterers).

111.  See Zorza, supra note 77, at 929-30.

112.  See J. David Hirschel & Ira W. Hutchinson, I, Female Spouse Abuse and the Police
Response: The Charlotte, North Carolina Experiment, 83 J. CriM. L. & CriMINoLoGY 73, 115 (1992).

113.  See id. at 103.

114.  Zorza, supra note 77, at 930.

115. Id.

116. See id. at 954,

117. M. at930-31.
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victims likely discouraged many of them from seeking future police
assistance."® Researchers in at least one of the experiments asked
victims inappropriate questions that suggested, among other things, that
the abuse was somehow the victim’s fault, and that tended to minimize
the violence and rationalize the batterer’s behavior.!” Such questions
decrease the likelihood that a victim will fully comprehend the danger
of her situation. They also permit the victim to continue to blame
herself for the violence and allow the batterer to obfuscate his
responsibility for his actions.” Several studies also reported an
unusually high number of women arrested as abusers,'? suggesting that
officers may not sufficiently have considered the possibility of women
acting in self-defense.  Finally, the experiments studied only
misdemeanor offenses,'” leaving the potential effects of felony arrest
and prosecution unexamined.

In addition, the experiments overlooked several other important
factors.

[TIhe police replication experiments simply did not recognize
two important values of arrest in domestic violence situations—
arrest offers the victim a window of opportunity to secure safety
and it can place her in touch with services that can be of help.
Also of great importance is the fact that the mere act of arrest
communicates a message that domestic violence is a crime.
Given the long history of nonintervention in such cases, indeed .
of condonation of domestic violence by society, a failure to ar-
rest tells the parties and others that domestic violence is a private
matter and is acceptable.'”

Thus, viewed properly, arrest is an action taken by the state that
communicates to society that certain behavior will not be tolerated.

118.  See id. at 947 (indicating that law enforcement officers in the Milwaukee experiment were
instructed to give a warning message to the couple that “someone will go to jail” if the police are
called again, that both parties have a problem and need help, and that both could contact the district
attorney’s office to file charges).

119.  See id. at 976-78 (discussing the potential negative effects of questions asked by police
officers in the Charlotte experiment, which included questions intended to determine the main cause
of the fight with possible answers to choose from that iucluded his or her nagging, his or her work
around the house, and his or her extramarital affairs).

120. See id. at 977-78.

121.  See SHERMAN, supra note 105, at 344 (reporting that women represented 9% of domestic
violence offenders in Milwaukce); Berk, supra note 104, at 175 (reporting that 11% of offenders in
the Colorado study were women). However, national studies have shown that women are the abusers
in only 6% of all domestic violence incidents. See Zorza, supra note 77, at 931. In addition, 96% of
women arrested for domestic violence offenses are believed to have been acting in self-defense.
See id.

122.  See Sherman, supra note 87, at 16.

123, Zorza, supra note 77, at 931; see also Cheryl Hanna, No Right to Choose: Mandated Victim
Participation in Domestic Violence Prosecutions, 109 Harv. L. REv. 1849, 1889-90 (1996) (stressing
the importance of educational and social messages communicated by the criminal justice system).
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“Arresting an offender is a societal statement that his behavior is a
crime, that it must stop, that punishment will follow, and that it is sensi-
ble to secure treatment to avoid repeating the behavior.” Conse-
quently, even if arrest does not provide a stronger deterrent effect than
other law enforcement responses, it remains critical to the effective pro-
tection of domestic violence victims in our society and to society’s con-
ceptualization of domestic violence as a crime against the state.

D. Understanding Victim Responses to Arrest and Prosecution

In an attempt to justify the historical noninterventionist approach to
domestic violence, defenders of the criminal justice system have been
quick to point out that battered women frequently do not want their
abusers arrested and often refuse to cooperate in prosecution efforts.
This reasoning, however, reflects a fundamental misunderstanding of the
dynamics of abuse and underestimates the potential power of prosecu-
tors in domestic violence cases.

It must first be acknowledged that battered women frequently do
not want their abusers arrested or prosecuted for the crimes committed
against them.'” Anyone who has worked with battered women for even
a short period of time knows this to be a reality of domestic abuse cases.
Actors in the criminal justice system, however, often neglect to consider
the fact that victims frequently have valid reasous for resisting involve-
ment in the criminal justice process. These reasons include a legitimate
fear of retaliation by the abuser for “pressing charges” against him,
fear of economic deprivation caused by payment of bail or days lost
from work, and fear of familial and social embarrassment caused by the
arrest.'” The victim’s feelings of self-blame for the assault and her love
for her partner further augment her reluctance to turn to the criminal
justice system for help.'”

Furthermore, officers and prosecutors often overlook the many
victims who do want their abusers arrested and are willing to assist in the
prosecution process if given a minimal amount of encouragement and
support.’® Studies conducted in California found that with the assist-
ance of victim advocacy programs, only ten percent of domestic abuse
victims in Los Angeles and eight percent of victims in Santa Barbara

124. Bouza, supra note 8, at 195.

125.  See Zorza, supra note 77, at 940 (indicating that in the Omaha experiment, 60% of victims
whose abusers were arrested did not want an arrest made).

126.  See San Francisco District Attorney’s Office, Domestic Violence Felony and Misdemeanor
Prosecution Protocol 8-11 (January 1997) (unpublished protocol, on file with the California Law
Review).

127.  See id.

128.  See JoNEs, supra note 1, at 142-43.
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refused to cooperate with prosecutors.”” In San Francisco, seventy
percent of victims assisted by the District Attorney’s Family Violence
Project during its first year of operation said they would not have
cooperated with prosecutors without the help they received from
advocates.”® These findings demonstrate that, despite the incredible
hardships battered women face, victims will often be willing to follow
through with legal proceedings if given enough support and guidance.
Thus, blaming victims for the lack of prosecutions in domestic violence
cases cannot be considered a legitimate excuse. This is especially true
considering that when prosecutors employ the right methods, they can,
in many cases, obtain convictions despite a lack of cooperation from the
victim."!

E. A Dearth of Viable Civil Remedies for Battered Women

As state legislatures attempted to cure the criminal justice system’s
response to battered women by enacting mandatory and pro-arrest
schemes, conrts began to strip away battered women’s ability to hold
local police agencies liable for failing to adequately protect them. In
DeShaney v. Winnebago County Department of Social Services," the
United States Supreme Court made it considerably more difficult for
battered women to succeed in lawsuits against the police.

DeShaney did not involve a battered woman, but rather a child,
Joshua DeShaney, who was repeatedly beaten by his father,
Randy DeShaney. In 1980, Joshua’s parents divorced, and a court
awarded custody of him to his father. Randy soon thereafter moved to
Wisconsin, where he remarried.'®

In January 1982, Randy’s second wife notified the Winnebago
County Department of Social Services (DSS) that Randy had been
physically abusing Joshua. However, after a brief interview with Randy,
DSS did not pursue the matter. Twelve months later, Joshua was
admitted to the hospital with bruises and abrasions. Although the
hospital was granted temporary custody of Joshua after it notified DSS

129. See id.

130. See Naomi R. Cahn & Lisa G. Lerman, Prosecuting Woman Abuse, in WOMAN BATTERING,
supra note 8, at 95, 103.

131. See Candace J. Heisler, Evidence and Other Information Sources in Domestic Violence
Cases, PROSECUTOR’S BRIEF, Summer 1990, at 24-26 (explaining how prosecutors can effectively try
cases despite uncooperative victims); Teri L. Jackson, Lessons Learned From a Domestic Violence
Prosecutor, PROSECUTOR’S BRIEF, Summer 1990, at 23 (giving an example of a case where a
conviction was obtained without victim cooperation). Techniques mentioned by Heisler include
obtaining and using the victim statemient from the scene of the crime, obtaining and using 911 tapes
and photos of injuries, subpoenaing paramedic or ambulance reports and other medical records of the
victim, and joining other domestic abuse incidents with the pending case.

132. 489 U.S. 189 (1989).

133,  Seeid. at 191.
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of its suspicions of child abuse, only a brief investigation was
conducted. Joshua was sent back home to his father just a few days
later, after Randy DeShaney entered into a voluntary agreement with
DSS in which he promised to attend counseling sessions."*

One month later, Joshua was back in the hospital with “suspicious”
injuries. In this instance, and others occurring over the next six months,
the DSS caseworker recorded the suspected abuse but took no action.
In November 1983, Joshua was back in the emergency room. On her
next two visits to Joshua’s home, the DSS caseworker was told Joshua
was too sick to see her. In March 1984, Randy beat four-year-old
Joshua so severely that he sustained permanent brain damage. Joshua,
who was left profoundly retarded, will spend the rest of his life in an
institution. Randy DeShaney was later convicted of child abuse."

Joshua’s mother subsequently brought a claim under 42 U.S.C.
§ 1983 against the Winnebago County DSS and several of its employees
who had received complaints about Joshua’s abuse.”*® The suit alleged
that DSS had violated Joshua’s Fourteenth Amendment right to due
process of law by “failing to intervene to protect him against a risk of
violence at his father’s hands of which they knew or should have
known.” Chief Justice Rehnquist, writing for the majority, affirmed
the lower court’s grant of summary judgment in favor of the respon-
dents and rejected Joshua DeShaney’s substantive due process claim."®
Rehnquist reasoned that

nothing in the language of the Due Process Clause itself requires
the State to protect the life, liberty, and property of its citizens
against invasion by private actors. The Clause is phrased as a
limitation on the State’s power to act, not as a guarantee of cer-
tain minimal levels of safety and security. It forbids the State it-
self to deprive individuals of life, liberty, or property without
“due process of law,” but its language cannot fairly be ex-
tended to impose an affirmative obligation on the State to ensure
that those interests do not come to harm through other means.'”

Thus, the Court held that the state is not required to provide a minimum
level of safety, even when it is aware of the victim’s dangerous situation.

However, the Court also found that in certain limited situations
where the state is in a special relationship with an individual, “the
Constitution imposes upon the State affirmative duties of care and

134. Seeid. at 192.
135. See id. at 192-93,
136. Seeid. at 189, 193.
137. Id at193.

138.  See id. at 193-95.
139. /Id. at 195.
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protection.” The Court rejected the argument that Joshua was in such
a relationship with the state when he was so savagely beaten.'”! Rather,
the Court narrowly defined the requisite “special relationship” to
include only situations in which the state restrains a person’s individual
freedom, such as incarceration or institutionalization.'?

Although DeShaney does not directly address claims brought by
battered women against police departments, it is evident that it hurts
their chances of success.”® After DeShaney, a battered woman can ef-
fectively bring a substantive due process claim against a police depart-
ment for failing to protect her only if she fits under one of three narrow
exceptions.” These exceptions protect victims who are 1) in a custodial
relationship with the state, 2) put in increased danger by a state actor, or
3) injured as a direct result of “inadequate police training.”'¥

The narrowness of the DeShaney exceptions is illustrated by the
Ninth Circuit Court of Appeals’ 1990 opinion in Balistreri v. Pacifica
Police Department.**® The court found that Jena Balistreri failed to
demonstrate a special relationship with the Pacifica Police Department
despite her acquisition of a valid restraining order against her estranged
husband and her repeated requests for protection against his continuous
threats, harassment, and violence.'” In 1982, Pacifica police officers
responding to Balistreri’s call for assistance refused to arrest her es-
tranged husband for severely beating her."® Although Balistreri was so
seriously injured that she required medical treatment for her nose,
mouth, eyes, teeth, and abdomen, the officers did not offer to take her to
the hospital or call for an ambulance.'® One officer actually told Balis-
treri that she deserved the beating.!® Throughout 1982, Balistreri com-
plained to the Pacifica Police Department of numerous incidents of
vandalism and hundreds of harassing phone calls from her estranged
husband, but no further action was taken. In November 1982, Balistreri
obtained a restraining order against her former husband, yet the police
refused to arrest him even after he crashed his car into her garage.'
For the next several months, Balistreri reported additional incidents of

140, Id. at 198.

141,  See id. at 197-98.

142,  See id. at 199-200.

143.  See Joan Zorza, Suing the Police After DeShaney 18-19 (1994-95) (paper published by the
National Battered Women’s Law Project of the National Center on Women and Family Law, Inc.).

144, Seeid. at19.

145. Id.

146. 901 F.2d 696 (9th Cir. 1990).

147.  See id. at 698-700.

148. See id. at 698.

149. Seeid.

150. Seeid.

151,  Seeid.
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harassment and vandalism, but her complaints were received with ridi-
cule: officers denied that a restraining order was on file, ignored her
pleas for protection and adequate investigation, and once even hung up
on her when she called to report an incident of vandalism.'*

Finally, in March 1983, a firebomb was thrown through the window
of Balistreri’s home. The police, however, took forty-five minutes to
respond to Balistreri’s 911 call.'® Balistreri’s home suffered extensive
fire damage and Balistreri herself suffered severe emotional distress.
After a brief investigation, the police determined that her former
husband was not involved, and, when asked to investigate further, told
Balistreri “she should either move elsewhere or hire a private
investigator.”’® After two more years of constant harassment and
vandalism with no law enforcement response, Balistreri filed a complaint
against the Pacifica Police Department for violating her constitutional
right to due process.'”

Finding DeShaney controlling precedent, the Ninth Circuit af-
firmed the district court’s dismissal of Balistreri’s due process claim.!
Highlighting DeShaney’s limitation of the circumstances giving rise to a
“special relationship,” the court noted that after DeShaney, the state’s
affirmative duty to protect arises only when the state takes a person into
its custody and restricts his or her freedom to act on his or her own be-
half. The duty does not arise simply because the state knows of the in-
dividual’s plight or expresses an intention to help her.'” Accordingly,
the court found that “the state’s knowledge of [Joshua] DeShaney’s
plight and its expressions of intent to help him were no greater than its
knowledge of [Jena] Balistreri’s plight and its expressions of intent to
help her.”"® Thus, the court dismissed Balistreri’s claim because it
failed to allege the requisite “special relationship.”

Balistreri is not the only case illustrating DeShaney’s power to de-
feat battered women’s claims against local police departments. In
Pinder v. Johnson,'® the Fourth Circuit Court of Appeals, citing
DeShaney, reversed a district court decision holding that an officer had
an affirmative duty to protect Carol Pinder and her children from her
violent ex-boyfriend, even though no custodial relationship existed.'®
Relying heavily on DeShaney, the court in Pinder found that Officer

152, Seeid.

153. Seeid.

154. M.

155.  The complaint asserted several additional claims which I will not discuss as they are beyond
the scope of this Comment.

156. See id. at 700.

157. See id.

158.  Id. (citing DeShaney, 489 U.S. at 208-210 (Brennan, J., dissenting)).

159. 54 F.3d 1169 (4th Cir.), cert. denied, 116 S. Ct. 530 (1995).

160. Seeid.at 1172.
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Donald Johnson could not be held liable for his failure to safeguard the
plaintiff and her children.'®!

On March 10, 1989, Officer Johnson responded to a domestic vio-
lence call at the home of Carol Pinder. When he arrived, he found that
Pinder’s former boyfriend, Don Pittman, had broken into her home,
pushed her, punched her, and threatened to murder her and her three
children. Pinder informed Officer Johnson that Pittman had just been
released from prison after being convicted of attempted arson of
Pinder’s home approximately ten months earlier. She also asked the
officer if it was safe for her to return to work that evening. Officer
Johnson assured her that Pittman would not be released from jail that
night and indicated that she would have to wait until the next morning
to swear out a warrant against Pittman because a county commissioner
would not be available that evening. Based on Officer Johnson’s assur-
ances, Carol Pinder returned to work.'s

Later that evening, Johnson brought Pittman before a county
commissioner, but only on misdemeanor charges. Consequently, the
commissioner released Pittman on his own recognizance. Pittman im-
mediately returned to Pinder’s home and set it on fire. Although
Pinder had returned to work, her three children were home asleep and
died of smoke inhalation.'®

Pinder later brought suit, claiming Officer Johnson violated her and
her children’s right to due process by neglecting his affirmative duty to
protect them. Although the district court, affirmed by a panel of the
Fourth Circuit, found that the plaintiff had established the requisite
“special relationship,” the decision was reversed after rehearing en
banc by the Fourth Circuit.'® Upon rehearing, a majority for the
sharply divided court found no custodial relationship, as required by
DeShaney.

Neither Johnson nor any other state official had restrained
Pinder’s freedom to act on her own behalf. Pinder was never in-
carcerated, arrested, or otherwise restricted in any way. Without
any such limitation imposed on her liberty, DeShaney indicates
Pinder was due no affirmative constitutional duty of protection
from the state, and Johnson would not be charged with liability
for the criminal acts of a third party.'®

The court bluntly rejected Pinder’s assertion that Johnson’s ex-
plicit promises to her created the requisite “special relationship,”
holding that “[p]romises do not create a special relationship—custody

161. See id.
162. See id.
163. See id.
164. See id.

165. Id. at 1175.
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does.” Furthermore, the court went on to reject Pinder’s contention
that her claim was not based on failure to act, but on the affirmative
misconduct of Officer Johnson. With similar callousness, the court, re-
vealing its true motivation, argued that if Pinder’s argument was ac-
cepted,
every representation by the police and every failure to incarcer-
ate would constitute “affirmative actions,” giving rise to civil li-
ability. . . . No amount of semantics can disguise the fact that the
real “affirmative act” here was committed by Pittman, not by
Officer Johnson. As was true in DeShaney, the state did not
“create” the danger, it simply failed to provide adequate pro-
tection from it. In both cases, “[t]he most that can be said of the
state functionaries . ..is that they stood by and did nothing
when suspicious circumstances dictated a more active role for
them.”®

As Balistreri and Pinder demonstrate, there is little hope for large
liability awards against police departments for violating domestic vio-
lence victims’ right to substantive due process. Battered women may
still, however, pursue other claims against the state for inadequate police
protection, including equal protection claims.'® While an equal protec-
tion claim may seem like a viable choice, several obstacles face plaintiffs
in such an action. First, courts will apply the lowest standard of re-
view—rational basis scrutiny—to a claim of discrimination based on
status as a victim of domestic violence.® In general, courts are unwill-
ing to consider discrimination against victims of domestic violence as
sex discrimination because men are also victims of domestic abuse.™
Thus, to invoke a higher level of scrutiny, the plaintiff must prove that a
practice or policy’s intent or purpose was to discriminate against
women."” Evidence that a policy or practice has a disproportionate im-
pact on women is insufficient." Consequently, unless a victim can pre-
sent clear evidence of a police department’s intent to discriminate
against women, such as a policy that evidences a discriminatory intent
on its face, her equal protection claim is unlikely to succeed.”

166. Id.

167. 1d. at 1175-76 (quoting DeShaney, 489 U.S. at 203) (alterations in original).

168. See Zorza, supra note 143, at 19.

169. Seeid. at 31.

170. See id.

171. See Personnel Adm’r v. Feeney, 442 U.S. 256, 270-80 (1979) (holding veterans’
preference for civil service jobs did not violate equal protection even though more than 98% of
veterans in Massachusetts were men); ¢f Washington v. Davis, 426 U.S. 229, 241-42 (1976)
(discussing the requirement of discriminatory intent or purpose to invoke strict scrutiny in racial
discrimination cases).

172. See Feeney, 442 U.S. at 270; see also Davis, 426 U.S. at 242,

173.  See, e.g., Feeney, 442 U.S. at 274-80.
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Battered women may also bring a state tort claim or a procedural
due process claim against a police department for inadequate protec-
tion."” In addition, if the police are not following their own policies and
standards, a battered woman can sue for mandamus or for declaratory
or injunctive relief to force the police department to follow its own
regulations promulgated to protect her. Domestic violence victims can
join together and file a class action suit against a police department for
injunctive or declaratory relief, as was successfully done in Scott v. Hart
and Bruno v. Codd, both mentioned earlier.” Such class action suits,
however, require a large number of plaintiffs and a fair amount of
docunentation showing that a police department is not following its
own policies and procedures.” Finally, if such a suit is successful, no
monetary relief is available. Courts may only issue an order requiring
the police department to follow the law and its own existing policies and
procedures.'”

‘While these alternative claims remain available to victims, the costs
of access to the legal system will still prevent many battered women
from pursuing their claims. Most battered women, even those with high
household incomes, do not have access to or control over their own fi-
nances.'™ Without money, little can be attained through the U.S. legal
system. Furthermore, what had been a promising catalyst for changing
law enforcement behavior—the threat of large liability awards—is now
limited by DeShaney and its progeny. Consequently, a mandatory ar-
rest scheme, coupled with strong prosecution and judicial enforcement,
remains the last ineaningful option for ensuring adequate police re-
sponse to crimes of domestic violence.

I
THE PROBLEM IN CALIFORNIA

A. California’s Efforts to Combat Domestic Violence

As the suits against the San Jose, Oakland, and Pacifica Police
Departments illustrate, California is not immune to the national
epidemic of domestic abuse. The official number of women and
children who are abused in California continues to rise each year. In
1993, police and sheriff’s departments received 238,895 calls for
assistance involving domestic violence incidents,'” up more than 38,000

174. See Zorza, supra note 143, at 19.

175.  See supra text accompanying notes 57-72.

176. See Zorza, supra note 143, at 38.

177. See id.

178. Economic abuse is a frequent method of control that batterers exercise over their victims.
See WALKER, supra note 8, at 127-44.

179. See CRIME AND VIOLENCE PREVENTION CENTER, CAL. ATT’Y GEN.’S OFFICE, VIOLENCE
PREVENTION: A VisioN oF HoPE 43 (1995) [hereinafter VIOLENCE PREVENTION].
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from calls received in 1990."® In 1993, thirty-five percent of all women
killed in California were murdered by their spouse or partner.'®
Women were sixteen times more likely than men to be killed by their
spouse or partner.’®? Although these figures are extremely high, they do
not reflect the additional number of women killed by ex-husbands or
ex-boyfriends.' This is significant in light of the fact that divorced or
separated women represent seventy-five percent of all battered women,'®
and that battered women are most frequently killed when they attempt
to leave their partners or have already left them.'"® Furthermore, women
in California are at the greatest risk of being murdered while in the
“safety” of their own homes. More than fifty-one percent of female
homicide victims in 1993 were killed at their own residence, while less
then twenty-one percent of male victims were killed at home.'®

This epidemic of domestic violence has not gone unnoticed by
California legislators. In 1977, the California legislature responded to
the increase in reports of domestic violence by enacting the Domestic
Violence Center Act.'"™ The Act provided for the establishment of shel-
ters for battered women throughout the state. The shelters, which are
funded with revenues from marriage license fees, provide battered
women and their children with safe, although temporary, housing, food
and clothing, counseling services, and, in some circumstances, limited
legal aid.'s®

180. See CALIFORNIA COMMISSION ON THE STATUS OF WOMEN, VIOLENCE: A PROFILE OF
CALIFORNIA WOMEN 10 (1993) [hereinafter PROFILE].

181. See VIOLENCE PREVENTION, supra note 179, at 42.

182, See OFFICE OF MGMT., EVALUATION AND TRAINING, CAL. DEP’T OF JusTIiCE, HOMICIDE
IN CALIFORNIA, 1993, at 11 (1994) [hereinafter HomiCIDE IN CALIFORNIA].

183. Homicides occurring in 1993 were broken down by the sex of the victim and the victim’s
relationship to the offender and separated into five groups: friend/acquaintance, spouse, parent/child,
all other relatives, and stranger. While the “spouse” category includes “‘common law’ marriage
partner{s],” it does not include ex-spouses or former partners. Id. at 65. Ex-spouses and all current
and former partners were grouped in the category of “friend/acquaintance,” along with employers,
employees, and gang members. See id. Consequently, it is impossible to get an accurate picture of
how many of the “friend/acquaintance” homicides were actually domestic violence homicides. The
“spouse” category, therefore, should be considered a floor for domestic homicide figures, not a
ceiling.

184. See CAROLINE WoLF Harrow, U.S. DEP'T OF JUSTICE, FEMALE VICTIMS OF VIOLENT
CrIME 5 (1991).

185. See DAvID ISLAND & PATRICK LETELLIER, MEN WHO BEAT THE MEN WHO LOVE THEM
257 (1991); see also MILDRED DALEY PAGELOW, FAMILY VIOLENCE 43 (1984) (reporting that
violence frequently begins only after one party leaves or attempts to leave the relationship); Martha
R. Mahoney, Legal Images of Battered Women: Redefining the Issue of Separation, 90 MicH. L. REv.
1, 5-6 (1991) (suggesting renaming domestic violence “separation assault” to illustrate that the
majority of battered women are beaten or killed by their lovers when they leave, or attempt to leave,
the violent relationship).

186. See HoMICIDE IN CALIFORNIA, supra note 182, at 16.

187. See PROFILE, supra note 180, at 11,

188. Seeid.
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In 1985, California expanded financial assistance to battered
women’s shelters with the Statewide Domestic Violence Assistance pro-
gram.'® The California Office of Criminal Justice Planning reports that
sixty battered women’s shelters funded by that office in 1990 and 1991
provided crisis intervention to 138,929 victims of domestic violence;
counseled 44,508 women and 19,198 children; sheltered 7,981 women
and 11,200 children; fed and clothed 21,897 women and children; pro-
vided court and social service advocacy to 46,640 domestic violence
victims and legal assistance to 23,354 victims; assisted 89,084 new vic-
tims of domestic violence; and attracted 383,033 hours of volunteer
service.'”

However, many of these shelters remain desperately underfunded.
One estimate indicates that only twenty-five percent of domestic vio-
lence victims in California receive the care they need.” While many
domestic violence victims are not reached because the crimes committed
against them are never reported, many other victims are turned away by
shelters that have run out of bed space and by programs that have al-
ready exhausted their meager sources of funding.’*

Even if shelters were adequately funded, however, it is clear, and
has been since the beginning of the shelter movement, that providing
emergency services to battered women is not enough in itself to stem the
rising tide of domestic violence. Measures directed toward prevention
and early intervention were lacking. Acknowledging the need for addi-
tional efforts, advocates for battered women in the 1970s urged all ac-
tors in the criminal justice system to provide a stronger, more effective
response to crimes of domestic abuse.” In 1977, the California legis-
lature enacted Penal Code section 273.5™ to facilitate the arrest of bat-
terers. Section 273.5(a) now provides that

[a]ny person who willfully inflicts upon his or her spouse, or any
person who willfully inflicts upon any person with whom he or
she is cohabiting, or any person who willfully inflicts upon any

189. See id.
190. Seeid.
191. Seeid.

192.  See JONEs, supra note 1, at 229-30.

193.  See Toni L. Harvey, Batterers Beware: West Virginia Responds to Domestic Violence with
the Probable Cause Warrantless Arrest Statute, 97 W. VA. L. Rev. 181, 187-88 (1994); Donna M.
Welch, Comment, Mandatory Arrest of Domestic Abusers: Panacea or Perpetuation of the Problem of
Abuse?, 43 DEPauL L. REv. 1133, 1143 (1994) (discussing women’s advocates’ discovery of the
epidemic of domestic abuse and their efforts to spur legal and societal change).

194, Cavr. PENAL CoDE § 273.5 (West Supp. 1996) (added by Stats. 1977, ch. 912, § 3).
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person who is the mother or father of his or her child, corporal
injury resulting in a traumatic condition, is guilty of a felony.'*

By making spousal abuse a felony, the legislature granted police
officers the authority to make an arrest in spouse abuse cases without a
warrant and without viewing the actual infliction of injuries. Further
facilitating arrests of spousal abusers is the section’s broad definition of
“traumatic condition,” which refers to “a condition of the body, such
as a wound or external or internal injury, whether of a minor or serious
nature, caused by a physical force.”"*

To respond more comprehensively to the problems presented by
domestic abuse, two years later the legislature enacted the Domestic
Violence Prevention Act of 1979."" The Act was intended “to prevent
the recurrence of acts of violence and sexual abuse and to provide for a
separation of the persons involved in the domestic violence for a period
sufficient to enable these persons to seek a resolution of the causes of
the violence.””® The Act established the procedure and guidelines for
victims of domestic abuse to obtain temporary restraining orders and
more permanent injunctions against their abusers.”® It also granted
battered women the right to petition the court for temporary custody of
their children and to exclude the batterer from the family home.?®

Ten years later, in an additional legislative effort to protect battered
women, the California legislature amnended Penal Code section 243,
which proscribes misdemeanor battery, to expressly include domestic
violence assaults.* The amendnent extended the maximum imprison-
ment for battery from six months to one year for an assault committed
against a former spouse, fiancé or fiancée, or current or former girl-
friend or boyfriend”” In so doing, the legislature made a specific

195. Id. §273.5(a). This section does not apply to persons who are separated or divorced. See
Pcople v. Gutierrez, 217 Cal. Rptr. 616, 618 (Ct. App. 1985) (implicitly holding that § 273.5 does not
apply to legally separated spouses).

196. CaL. PENAL CoDE § 273.5(c) (West Supp. 1996). See Gutierrez, 217 Cal. Rptr. at 621
(finding that Penal Code § 273.5 differs from other felony battcry provisions because it provides
persons “in intimate relationships with greater protection by requiring less harm to be inflicted before
the offense is committed.”).

197.  CaL.Fam. CopE §§ 6200-6389 (West Supp. 1996) (originally codified by Stats. 1979, ch.
795, § 10 at CaL. Civ. Proc. CoDE §§ 540-553).

198. Id.§ 6220.
199.  See id. § 6250-6257.
200. Seeid.

201.  See CaL. PENAL CoDE § 243(e) (West Supp. 1990). In 1990, the statute read:
[w]hen a battery is committed against a noncohabiting former spouse, fiancé, fiancée, or a
person with whom the defendant currently has, or has previously had, a dating relationship,
the battery is punishable by a fine not exceeding two thousand dollars ($2,000), or by
imprisonment in a county jail for a period of not more than one year, or by both.
Id. § 243(e)(1).
202.  See id. § 243(a) (prescribing the penalty for battery as a fine up to $2,000, imprisonment in
a county jail not exceeding six months, or both).
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finding that these crimes of domestic violence warrant “special consid-
eration” during sentencing “so as to display society’s condemnation
for these crimes of violence upon victims with whom a close relationship
has been formed.”*®

Another effort in the struggle against domestic violence came in
1995, when the California legislature amended Penal Code sec-
tion 13701 to require arrest, absent exigent circumstances, when an offi-
cer has probable cause to believe that a valid restraining order has been
violated.*® This scheme essentially mandates arrest in California for
violations of all restraining orders issued by any state.?® The amend-
ment also requires law enforcement agencies to adopt policies that en-
courage arrest in domestic violence cases.?®

Finally, the legislature enacted two additional—and significant—
amendments to the Penal Code in 1996, effective January 1, 1997.
Penal Code section 243(e) was expanded to include misdemeanor
battery against spouses, cohabitants, and persons with whom the
offender has a child in common.”” Before the amendment, the section
had only covered assaults against a former spouse, fiancé, fiancee, or
persons in dating relationships.®® Penal Code section 836, which
delineates officers’ authority to make arrests, was amended to allow for
a warrantless arrest of a person who “commits an assault or battery
upon his or her spouse, upon a person with whom he or she is
cohabiting, or upon the parent of his or her child.”™ An officer can
make such an arrest as long as she has reasonable cause.?® The officer

203. Id. § 243(e)(3).
204.  See CaL. PENAL CopE § 13701 (West Supp. 1996) (amended by Stats. 1995, ch. 246, § 4).
205. Congress mandated that states give full faith and credit to restraining orders issued in
another state in the Violence Against Women Act of 1994, See 18 U.S.C. § 2265 (1996).
206. See CaL. PENAL CoDE § 13701 (West Supp. 1996) (amended by Stats. 1995, ch. 246, § 4).
207. See CaL. PENAL CODE § 243(e) (West Supp. 1997). The section now reads:
[wlhen a battery is committed against a spouse, person with whom the defendant is
cohabiting, person who is the parent of the defendant’s child, noncohabiting former spouse,
fiancé, fiancée, or a person with whom the defendant currently has, or previously had, a
dating relationship, the battery is punishable by a fine not exceeding two thousand dollars
($2,000), or by imprisonment in a county jail for a period of not more than one year, or by
both.
Id. § 243()(1). The difference between sections 243(e) and 273.5 regarding spouses, co-habitants,
and co-parents is now solely the degree of harm required: while section 273.5 requires that the
victim suffer a traumatic condition, section 243(e) does not require that the victim suffer any injury,
but rather only that an “unlawful use of force” occur. See CAL. PENAL CODE § 242 (West Supp.
1997) (defining battery).
208. See supra note 201,
209. CaL. PeNAL CobE § 836(d) (West Supp. 1997).
210. Specifically, § 836(d) provides that
if a person commits an assault or battery upon his or her spouse, upon a person with whom
he or she is cohabiting, or upon the parent of his or her child, a peace officer may arrest the
person without a warrant where both of the following circumstances apply: (1) The peace
offieer has reasonable cause to believe that the person to be arrested has committed the
assault or battery, whether or not it has in fact been committed. (2) The peace officer
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no longer needs to view the commission of the offense to make a
warrantless arrest under this section.?!!

B. Why These Efforts Are Not Enough

While these and other laws?'? enacted to provide greater protection
for California’s victims of domestic abuse represent tremendous steps
forward, they do not go far enough to provide an adequate criminal
justice response to the crime of domestic abuse. Penal Code section 836
leaves many victims of domestic abuse without protection, and the
changes to Penal Code section 243(e) now make an even more curious
and unsatisfying classification of domestic violence victims. Although
victims have the ability to make a citizen’s arrest when officers refuse to
arrest an offender, examination of this option reveals that it is not a
viable alternative. Finally, misuse of officer discretion in the existing
scheme also works to leave many victims of domestic violence in
California unprotected.

1. The Current Scope of Arrest Power is Too Limited

The 1996 amendment to Penal Code section 836 only authorizes
warrantless arrests for assaults against spouses, cohabitants, and persons
with whom the offender has a child in common.?® Thus, the law fails to
extend similar protection to victims who are divorced or legally sepa-
rated from their spouses or who no longer live with their abusers. This
is significant because the majority of all women who are battered have
already left or are attempting to leave their abusive partners.*

Section 836 also fails to extend protection to the large number of
victims who have, or have had, a dating relationship with the offender,
but have never been married to or lived with him. Approximately
twenty-eight percent of all persons engaged in dating relationships will
experience domestic violence.?”® This aspect of the statute also neglects
the thousands of teens who are beaten by their partners, but who are not

makes the arrest as soon as reasonable cause arises to believe that the person to be arrested
has committed the assault or battery, whether or not it has in fact been committed.
Id.

211.  See id.

212, Numerous other statutes in California may be, and frequently are, utilized in the punishment
of batterers. See, e.g., CAL. PENAL CODE § 166 (West Supp. 1996) (violation of a court order); CAL.
PENAL CoDE §§ 244-245 (West Supp. 1996) (assault); CAL. PENAL CODE § 262 (Wcst Supp. 1996)
(marital rape); CaAL. PENAL CoDE § 273.6 (West Supp. 1996) (violation of a restraining order). Still
others provide additional services or assistance aimed at aiding battered women and their children.
See, e.g., CAL. FAm. CODE §§ 6300-6389 (West Supp. 1996) (providing for the enforcement of
domestic violence restraining orders); CAL. WELF. & INsT. CODE §§ 18290-18307 (West Supp. 1996)
(indicating legislature’s intent to support domestic violence centers and treatment progmms),

213.  See CAL. PENAL CopE § 836(d) (West Supp. 1997).

214. See HARLOW, supra note 184.

215.  See Suarez, supra note 4, at 426.
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married and still live at home with their parents. Approximately one-
third of all females will experience some form of abuse in the context of
a dating relationship by age twenty.?'¢
It is not entirely clear why the legislature limited warrantless arrests

to only certain victims of domestic violence. In presenting the bill con-
taining this amendment to section 836, Assembly Bill 2116 (AB 2116),
Representative Alby, who sponsored the bill, made the following argu-
ment to the Senate Committee on Criminal Procedure:

Current standards governing law enforcement intervention in

misdemeanor domestic violence cases are not practical, requiring

that the assault occur in the officer’s presence.

Since the vast majority of domestic violence assaults are
over before the officer arrives, there is little assistance they [sic]
can offer in this situation. Furthermore, since domestic violence
is usually a cycle rather than a singular event, early intervention
will most effectively break the chain of violence.

AB 2116 will give law enforcement the ability to make ar-
rests for domestic violence assaults if they have probable cause,
providing greater protection to victims, before the cycle of vio-
lence swings wildly out of control, resulting in serious injury or
death.?"

Obviously, this language, which does not differentiate among victims of
domestic violence by their relationship to the abuser, fails to elucidate
why the language in the amendment protects only a subset of victims.
Although the effort may have been well-intended, the California
legislature, in making this change, appears literally to have forgotten
domestic violence victims who are ex-spouses, ex-cohabitants, fiancés,
fiancées, boyfriends or girlfriends of the offender. These victims of
domestic abuse are non-existent in the legislative history of the bill.2®
The omission is particularly distressing considering the higher risk of
severe assault and death many of these victims face.”® It is also ironic
because these victims were previously the only victims covered under
section 243(e), which proscribes misdemeanor battery. Instead of al-
lowing for warrantless arrest for assaults against all victims specified in
section 243(e), the legislature only extended the protection to the newly
added victims from section 273.5. Thus, officers still need to obtain a
warrant for assaults against ex-spouses, ex-cohabitants, fiancés, fiancées,
and boyfriends and girlfriends, but not for assaults against spouses,

216. Seeid. at 426, 430.

217.  See California Senate Comm. on Crim. Proc., Analysis of AB 2116, June 11, 1996, available
in LEXIS, Legis Library, Cacomm File.

218. Seeid.

219. See IsLAND & LETELLIER, supra note 185, at 257; PaGELOW, supra note 185, at 43;
Bachman & Saltzman, supra note 8, at 4.
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cohabitants, and co-parents, despite the fact that the arrests are occurring
under the same Penal Code section. Clearly, these separate standards
draw a false distinction among victims of domestic abuse and leave
many victims needlessly unprotected.

2. Citizen’s Arrest Is Not a Viable Alternative

One alternative for these unprotected battered women is for the
women themselves to make a citizen’s arrest of their abusers for the
crimes committed against them. Section 837 of the California Penal
Code permits a private citizen to arrest another person “[fJor a public
offense committed or attempted in his presence.”” Furthermore, offi-
cers must make a good faith effort to inform every victim of domestic
violence they encounter of her right to make a citizen’s arrest?! To
make a citizen’s arrest, the victim must sign a sworn complaint alleging
the crimes committed against her and identify the defendant as the per-
son who committed those crimes. Once the victim signs the complaint,
she may request an officer’s assistance in taking the defendant into
custody.” .

Making a citizen’s arrest, however, could entail serious conse-
quences. First, the victim—not the police department as is usually the
case—may be subject to civil liability for the arrest if a court later de-
termines that it was made unlawfully.”® Since many batterers force their
partners to quit their jobs or completely control the finances of both
parties,” most battered women are unable even to retain an attorney to
respond to—Ilet alone adequately defend against—such ljability claims.

Second, asking a victim in front of her abuser whether she wants to
make a citizen’s arrest places her in a very difficult situation. Even if
she wants her abuser arrested, she may be too afraid to say so in front of
him.

Third, requiring the victim to make her own citizen’s arrest of her
abuser makes it easier for both the abuser and the victim to blame the
victim for the subsequent incarceration. If any retaliation for the arrest
is imminent, it is very clear to the batterer that in this situation the
woman, not the officer who refused to make an arrest, is to blame.
Since most victims already feel responsible for their abuser’s behavior,
forcing them to make a citizen’s arrest only compounds their gnilt.?? A

220. CaL. PENAL CopE § 837 (West Supp. 1996).

221. See CaL. PENAL CoDE § 836(b) (West Supp. 1996).

222. See CaL. PENAL CobE § 839 (West Supp. 1996).

223. See CaL. PENAL CoDE § 847 (West Supp. 1996).

224. See WALKER, supra note 8, at 127-44; see also LENORE E. WALKER, TERRIFYING LOVE:
Wny BATTERED WOMEN KiLL AND How SOCIETY RESPONDS 323 (1989) (discussing the financial
difficulty battered women criminal defendants have in securing comprehensive legal representation).

225. See WALKER, supra note 8, at 15,
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citizen’s arrest also fails to communicate to battered women that society
does not condone and will not tolerate the crimes their loved ones
commit against them. Rather, it reinforces their belief that the police
will not intervene in this “private matter” and that they are responsible
for any consequences their abusers face.

Fourth, forcing victims to make citizens’ arrests of their abusers
incorrectly conceptualizes domestic violence as a private matter, where
private parties determine the criminality of others’ actions. Domestic
violence, however, is not just a crime against an individual, but is a crime
against the state that affects the entire society. Refusing to recognize it
as such enhances the batterer’s isolation of and control over his victim,
thereby fostering the unchecked continuation and escalation of the cy-
cle of violence.

3. Too Much Discretion for Police Officers Leaves Victims Unprotected

Traditional biases against taking official action for crimes commit-
ted in the “domestic sphere” of life further contribute to the lack of
law enforcement action in domestic violence cases.?* Domestic violence
calls are still considered, by both law enforcement officers and prose-
cutors, to be low priority and almost a rite of passage for the rookies to
endure until they are promoted to “bigger and better” things, such as
felony robbery and homicide cases.

Some police chiefs have gone as far as bringing disciplinary ac-
tions against their own officers to implement departmental policies to
arrest perpetrators of domestic abuse.””” Not all police chiefs, however,
are willing to take such “extreme” measures. Thus, line officers, who
wield enormous power in determining how laws are or are not enforced
on the streets, are often able to handle domestic violence calls according
to their personal prejudices and biases.”

They will continue, in other words, to abet the batterer and de-

prive his victim of her safety, her freedom, and her constitutional
rights.

Blaming women for causing men to batter them has resulted in their shame,
embarrassment, denial, and further loss of self-esteem. The batterer feels justified in his
violent behavior because society says it is really the woman’s fault, not his. It perpetuates
his notion that he should beat her because she did something to make him angry. What gets
lost in this victim precipitation ideology is the fact that such violence is not acceptable
behavior,

Id.

226. See JONES, supra note 1, at 141-42.

227. Seeid. at 142,

228. See id,; see also Bouza, supra note 8, at 192-96. For a general discussion of problems
raised by officer discretion, see SusaN S.M. EDWARDS, POLICING ‘DOMESTIC’ VIOLENCE: WOMEN,
THE LAW AND THE STATE 82-110 (1989).
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[Dlespite dramatic changes in state and municipal law en-
forcement policies, many cops still conduct business as usual, en-
forcing not the law but the do-nothing policy they know best.””

Thus, strong policies and procedures promulgated by police
departments are unlikely to produce significant change. The laws of
California must clearly dictate to police departments throughout the
state exactly what their duties are in regard to crimes of domestic
violence. Only under such clear requirements will California’s victims
of domestic abuse be adequately protected.

il
A STATUTORY REMEDY: ONE PIECE OF THE SOLUTION

A. Creating Warrantless Arrest for All Misdemeanor
Crimes of Domestic Violence

Rather than placing the burden on battered women to make a citi-
zen’s arrest or requiring that officers actually view the commission of a
domestic violence crime before making an arrest, California should
modify existing law to eradicate the distinction among types of victims
of domestic abuse based on their relationship to the offender. In so
doing, California would provide equal treatment for all victims of do-
mestic violence.

As illustrated in Part II, California Penal Code section 836 allows
officers to make a warrantless arrest of a person who assaults his or her
spouse, cohabitant, or person with whom he or she has a child in com-
mon. However, the exclusion of ex-spouses, former cohabitants, and
current or former dating partners from section 836 exempts many do-
mestic abuse victims from the statute’s added protections.

Consequently, legislative change is necessary to provide a consis-
tent, authoritative response to domestic violence in California. Penal
Code section 836 should be amended to include assaults against ex-
spouses, ex-cohabitants, fiancés and fiancées, and current or former
boyfriends and girlfriends. As revised, section 836 should read:

if a person commits an assault or battery upon his or her current
or former spouse, upon a person with whom he or she is cohab-
iting or has cohabitated, upon the parent of his or her child,
upon a current or former fiancé or fiancée, or upon a person
with whom the person has or has had a dating relationship, a
peace officer may arrest the person without a warrant where both
of the following circumstances apply: (1) The peace officer has
reasonable cause to believe that the person to be arrested has
committed the assault or battery, whether or not it has in fact
been committed. (2) The peace officer makes the arrest as soon

229. JonEs, supra note 1, at 142,
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as reasonable cause arises to believe that the person to be ar-
rested has committed the assault or battery, whether or not it has
in fact been committed. [Additions emphasized.]

These changes create consistency and provide equal treatment to all
victims of domestic abuse. They also eliminate the officer’s need to
ascertain at the scene the precise nature of the relationship between the
parties, which can often be an arduous task.?’ The officer would simply
need to establish that the parties are, or have been, engaged in an inti-
mate relationship that falls into one of the broad categories specified
above. Moreover, these changes also acknowledge the extreme danger
all victims of domestic violence face when they are left to endure abuse
without law enforcement assistance.® They provide a simple and effec-
tive way for the legislature to increase protection to victims of domestic
abuse currently neglected by California law.

Authorizing warrantless arrest for domestic violence assaults, how-
ever, does not guarantee that officers will actually make arrests in these
cases. Additional legislative change is needed to adequately protect
California’s victims of domestic abuse.

B. Mandating Arrest When Officers Have Probable
Cause That Domestic Violence Has Occurred

Allowing for warrantless arrests of all batterers who assault their
partners is only the first of many steps needed to change the criminal
justice system’s response to domestic violence in California. To provide
a trnly adequate response to incidents of domestic abuse, California
must enact a statute mandating arrest when officers have probable cause
to believe a domestic assault has been committed.?? i

In adopting a mandatory arrest scheme, California would join fif-
teen states and the District of Columbia, where arrest is currently man-
dated in domestic violence incidents.®® The precise definition of a
“domestic violence incident,” however, differs from state to state.?*

230. The author has read dozens of police reports where the parties at the scene of a domestic
violence incident represent themselves to officers as husband and wife when they are not actually
married. Parties often also misrepresent, or disagree upon, the on-going nature of their relationship.

231.  See Harvey, supra note 193, at 203.

232. The recommended approach is first to expand warrantless arrest to cover assaults against
all domestic violence victims, and then to enact mandatory arrest, with a phase-in time for education
and training.

233. See Joan Zorza & Laurie Woods, Mandatory Arrest: Problems and Possibilities 11 (1994)
(paper published by the National Battered Women’s Law Project of the National Center on Women
and Family Law, Inc.) (reporting that fourteen states have a mandatory arrest scheme). Colorado
adopted mandatory arrest in 1994. See CoLo. REv. STAT. ANN. § 18-6-803.6 (West Supp. 1996).

In adopting mandatory arrest, California would also become eligible for federal grants, which
are now available to states and local governments implementing mandatory arrest schemes. See 42
U.S.C. § 3796hh (1996).
234. See Zorza & Woods, supra note 233, at 11.
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For example, some states mandate arrest only for acts that result in
visible physical injuries,”* while others, at a minimum, require the com-
mission of a physical act that causes another person reasonably to fear
the imminent infliction of pain, injury, or illness.”¢

In California, the simplest way to enact mandatory arrest within the
state’s existing legislative framework is to amend Penal Code sec-
tion 836, in addition to the amendment previously mentioned, to require
arrest in certain domestic violence incidents. A new section, Penal Code
section 836(e), could be added to the statute. This section could read:

(e) When a peace officer has reasonable cause to believe a per-

son has committed an assault or battery upon his or her current

or former spouse, current or former cohabitant, current or for-

mer fiancé or fiancée, a person with whom he or she has or has

had a dating relationship, or the parent of his or her child, the

peace officer shall arrest the person if the person is the primary

physical aggressor®™ in the incident.

(1) The primary physical aggressor is the person determined to

be the most significant, rather than the first, aggressor. In identi-

fying the primary physical aggressor, an officer shall consider:

(A) the intent of the law to protect victims of domestic violence

from continuing abuse;

(B) the threats creating fear of physical injury;

(C) the history of domestic violence between the parties; and

(D) whether either person involved acted in self-defense 8

While this statutory language may not be ideal,™ it is the most ap-

propriate way to legislate mandatory arrest in California without major
revision of the Penal Code. It is consistent with the phraseology used in
other Penal Code sections relating to domestic violence. Thus, this ap-
proach should reduce the possibility for confusion and misinterpreta-
tion. Moreover, in limiting mandatory arrest to domestic assaults and
batteries, the amendment takes a middle approach to the degree of harm

235. See, e.g., ARiz. REV. STAT. ANN. § 13-3601(B) (West Supp. 1996).

236. See, e.g., Wis. STAT. ANN. § 968.075 (West Supp. 1994).

237. In discussing arrests for restraining order violations, Penal Code § 836(c) dictates that
officers shall consider the “primary aggressor” in the incident. See CaL. PENAL CODE § 836(c)(3)
(West Supp. 1997). However, the author prefers the term “primary physical aggressor,” as used in
several other state codes. See, e.g., Mo. ANN. STAT. § 455.085 (West 1996); NEv. REV. STAT. ANN,
§ 171.137(2) (Michie 1995); WasH. REv. CODE ANN, § 10.31.100(2)(b) (West Supp. 1994); Wis.
STAT. ANN. § 968.075(3)(a) (West Supp. 1994). This term better reflects that the person to be
arrested is the person who poses the greatest threat to the other party’s physical safety.
Consequently, Penal Code § 836(c) should be amended to read “primary physical aggressor” to
provide for a consistent approach between the two sections.

238. ‘These factors are identical to those found in Penal Code § 836(c)(3) for determining the
primary aggressor in a domestic violence incident involving a restraining order violation,

239. If able to start from scratch, the author would prefer not to list groups of included persons.
Rather, the author would prefer to mandate arrest for all “domestic-violence relatcd assaults and
batteries” with the scope of the term “domestic violence” clearly defined earlier in the statute.
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required in comparison to other states.? In so doing, it strikes a bal-
ance between the interests of the state and the rights of the defendant.

This amendment, however, is not the only legislative change needed
to enact an effective mandatory arrest scheme. Included in the bill pro-
posing this amendment should be legislation requiring extensive train-
ing for police officers, prosecutors, and judges on the following
subjects: the nature of domestic violence, the need to identify and
prosecute only the primary physical aggressor, how to provide a cultur-
ally sensitive response to all domestic abuse victims, the dynamics of
abuse in same-sex relationships, and appropriate responses to undocu-
mented victims of abuse. This bill should also include increased fund-
ing for battered women’s shelters and advocate services, particularly for
victims who are also members of racial or cultural minorities, to provide
a comprehensive community response to domestic violence.?!

As part of legislation creating the foundation for an effective
coordinated community response, California’s mandatory arrest statute
will fill a void in current state law. Although critics may argue that
California’s existing laws—such as laws that require police departments
to adopt a “pro-arrest policy” and mandate arrest for restraining order
violations—provide victims with adequate protection, upon closer
examination, California’s existing laws do little to change traditional
police practices in domestic violence situations and place a burden upon
some victims of domestic abuse that no other victims of crime are
forced to bear.

C. Why Pro-Arrest Policies and Mandatory Arrest for Restraining Order
Violations Do Not Alleviate the Need for Mandatory Arrest

In 1995, the California legislature amended Penal Code sec-
tion 13701, which addresses law enforcement response to domestic vio-
lence. The amendment requires every law enforcement agency in the
state to develop, adopt and implement policies that 1) encourage arrest
in domestic violence cases; 2) require arrest, absent exigent circum-
stances, if a restraining order has been violated; and 3) discourage dual
arrest in domestic violence cases by instructing officers to make reason-
able efforts to identify the primary aggressor.?* These policies, re-
quired to take effect by July 1, 1996, were to be developed with the
input of local domestic violence agencies.?*?

240. See Marion Wanless, Mandatory Arrest: A Step Toward Eradicating Domestic Violence, But
Is It Enough?, 1996 U. IL. L. Rev. 533, 557-61.

241. Seeinfra Parts 1V, V.,

242. See CaL. PENAL CobE § 13701(b) (West Supp. 1996); see also supra note 237 (arguing for
a change in the terminology to “primary physical aggressor™).

243, Seeid.
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Although this legislation garnered strong support from domestic
violence advocates in California, support for mandatory arrest among
advocates is fairly weak.** Many advocates favor the type of pro-arrest
policy found in the amendment to section 13701, because they believe
that officers should retain a certain amount of discretion, primarily to
prevent a “backlash” against women.?* Most states have adopted a
pro-arrest stance to domestic violence cases, and twenty-one states cur-
rently mandate arrest only for violations of restraining orders.* Advo-
cates have been more willing to support mandatory arrest for these
offenses because the abuser is aware that if he violates the protection
order, he will face criminal charges. Furthermore, advocates believe
more victims would desire—and even expect—police protection in these
instances.?”

Although pro-arrest policies and mandatory arrest for restraining
order violations are extremely significant steps in the improvement of
law enforcement response to domestic violence, the experiences of sev-
eral communities show that more is needed to curb domestic abuse in
our culture. While most states currently have a “pro-arrest” policy
statute on the books, such policies merely “encourage” arrests and are
largely without teeth. They rarely require any specific change in officer
behavior. Furthermore, even in communities where pro-arrest policies
have been taken seriously and enforced, arrests have increased less dra-
matically than when a mandatory arrest policy was enacted.”®

In addition, those who advocate pro-arrest policies over mandatory
arrest policies base their position on several flawed assumptions. For
instance, pro-arrest advocates assert that a pro-arrest policy is better
because a mandatory arrest policy deprives police officers of all
discretion.*® However, this is simply not true. Mandatory arrest laws
instrnct officers to make arrests when they have determined there is
probable cause to believe certain crimes of domestic violence have been
committed. Hence, officers do not mechanically make arrests in
response to every domestic abuse call. To the contrary, officers, using

244. Interview with Nancy K.D. Lemon, lecturer on domestic violence at Boalt Hall and
member of the California Alliance Against Domestic Violence (Nov. 11, 1996).

245.  See Zorza & Woods, supra note 233, at 10. Advocates fear that forcing officers to arrest in
domestic violence cases will anger officers, cause them to blame women for the increase in their
workload, and lead officers to retaliate by arresting women.

246. See id. at 11. Califomia became the twenty-first state to mandate arrest for restraining
order violations when it passed Penal Code section 13701, effective July 1, 1996. See CaL. PENAL
ConE § 13701(b) (West Supp. 1996).

247. See Zorga & Woods, supra note 233, at 11.

248. Seeid. at 12,

249.  See, e.g., Welch, supra note 193, at 1150, 1158; Pamela Blass Bracher, Mandatory Arrest

Jor Domestic Violence: The City of Cincinnati’s Simple Solution to a Complex Problem, 65 U. CIN. L
REv. 155, 170 (1996).
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their skills and training, must make arrests when they have probable
cause to believe that the law has been violated. The probable cause
determination also requires officers to use their trained judgment in
sorting out incidents in which the facts are in dispute. Consequently,
officers in mandatory arrest jurisdictions still retain some discretion and
must continue to use their decision-making skills and training before
making an arrest.

Another false assumption held by some pro-arrest advocates who
criticize mandatory arrest is that the only function of arrest is to de-
crease domestic abuse recidivism. This assumption leads some advo-
cates to conclude that a pro-arrest policy is the best choice because
officers may choose to arrest only those batterers whom society believes
will be deterred by arrest and incarceration.? This view neglects the
numerous other functions served by arrest in domestic violence cases,
such as allowing victims the opportunity to achieve safety, communi-
cating that domestic abuse is a crime against the state and not an event
between two private persons, and punishing batterers for violating the
law.

[JJust because the arrests do not provide a perfect and infallible

deterrent is no reason to decide that they do not work.

“There’s deterrent, but also punishment....We don’t
have people calling for the repeal of burglary laws because they
don’t have a deterrent effect. Why not arrest someone who has
committed a crime? A crime is a crime is a crime. It should be
treated the same in a home as it is on the street.”*!

Furthermore, the effect of this view is that victims of unemployed
abusers, career criminals, and others whom society doubts will be de-
terred by arrest™ are left to fend for themselves, terrorized by their
abusers and abandoned by a society that refuses to protect them. In
light of the economics of racism,”* this approach has a considerable dis-
criminatory impact on poor women and women of color. Conse-
quently, a different approach is needed if all victims of domestic abuse
are to be treated equally and provided with adequate police protection.
A mandatory arrest scheme provides just such an approach.

250. See, e.g., Welch, supra note 193, at 1160.

251. Harvey, supra note 193, at 211 (quoting Jennifer Toth, New Study of Domestic Violence
Finds Mandatory Arrests Backfire, L.A. TiMES, Dec. 18, 1991, at AS5).

252. See Welch, supra note 193, at 1155 (citing the Milwaukee study conducted by Lawrence
Sherman suggesting that unemployed abusers are not deterred by arrest); see also SHERMAN, supra
note 105, at 148 (concluding that arrest provides a much stronger deterrent effect for batterers whose
victims are white and Hispanic than it does for abusers whose victims are African-American).

253. See Roy L. Brooks, The Ecology of Inequality: The Rise of the African-American
Underclass, 8 HArv. BLACKLETTER J. 1, 2 (1991) (discussing the connections between racism against
African-Americans and poverty).
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v
RESPONDING TO THE CRITICS: ADDRESSING CONCERNS
ABOUT MANDATORY ARREST

Mandatory arrest is not a new concept. The trend of enacting
mandatory arrest laws came to a somewhat abrupt halt in the late 1980s
by the purported results of the replication studies and by victim advo-
cates who feared mandatory arrest laws had several unintended and un-
desirable effects. These advocates’ concerns included fears of increased
violence following arrest, inappropriate arrests of victims of domestic
abuse, a general violation of victim autonomy, discriminatory impact on
people of color, as well as gays and lesbians, and adverse affects on un-
documented battered women in California.

As demonstrated in Part I, the replication studies are inconclusive
and are not a reliable source of information on which to base public
policy. Consequently, advocates’ concerns about possible conse-
quences of a mandatory arrest law remain the primary obstacle blocking
the enactment of a mandatory arrest law in California. While these con-
cerns are valid and deserve full legislative consideration, upon examina-
tion they do not provide a sufficient basis to deny domestic abuse
victims mandatory enforcement of the law for the crimes committed
against them.

A. Arrest Interrupts the Expected Escalation of the Cycle of Violence

Citing several of the replication studies discussed in Part I, a num-
ber of commentators argue that arrest of abusers is at best a waste of
resources, because it has no deterrent effect, and at worst harmful to vic-
tims of domestic abuse, because arrest increases repeat violence.” This
argument errs by assuming that batterers commit repeat offenses solely
in retaliation for the original police arrest. As explained in Part I, do-
mestic violence within individual relationships escalates over time in fre-
quency, intensity, and duration.”® Both the Minneapolis experiment
and the replication studies, which are most frequently cited for the
proposition that arrest increases domestic violence, failed to take this
factor mto consideration. Consequently, rather than viewing arrest as
failing to deter batterers, subsequent offenses should be expected as a
matter of course.®® Thus, the conclusion that arrest angers abusers and

254. See generally SHERMAN, supra note 105; Frank J. Remington, LaFave on Arrest and the
Three Decades That Have Followed, 1993 U. 1LL. L. Rev. 315 (1993); Miriam H. Ruttenberg, A
Feminist Critique of Mandatory Arrest: An Analysis of Race and Gender in Domestic Violence Policy,
2 Am. U. J. GENDER & L. 171 (1994); Welch, supra note 193.

255. See WALKER, supra note 8, at 57.

256. See Zorza, supra note 77, at 930.
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causes many of them to reoffend against their victims is incorrect and
unfounded.

The best available evidence on arrest’s deterrence of the escalation
of domestic violence is the vast decrease in domestic violence homicides
under mandatory arrest schemes. After enacting mandatory arrest,
Quincy, Massachusetts had only one domestic abuse homicide in ten
years, while neighboring boroughs reported nearly fifteen or more each
year.” San Diego reported a seventy percent decrease in domestic vio-
lence homicides in the five years following its adoption of mandatory
arrest.”® In addition, domestic violence incidents involving serious bod-
ily injury in Connecticut dropped from 600 in 1987 to 500 in 1992
following that state’s enactment of mandatory arrest in 1986.%® These
examples support the conclusion that while arrest will not stop battering,
it will decrease the expected escalation of the cycle of violence.

B. Safeguards Can Be Taken to Protect Against Dual Arrests

Another fear of many advocates is that a mandatory arrest scheme
will result in officers arresting both parties involved in a domestic vio-
lence incident, called a dual arrest. Advocates fear that many women
will be arrested, even though they are actually victims of domestic abuse
who injure their abusers while acting in self-defense. Because data indi-
cate that approximately ninety-five percent of domestic assauits in the
United States are committed by men, experts expect no more than five
percent of arrested offenders will be women.”® Experiences in several
states, however, reflected much higher percentages of women arrested
following the introduction of mandatory arrest laws, therefore providing
support for advocates’ concerns.”!

The state of Washington’s experience provides a good lesson for
states concerned about a backlash against victims of domestic abuse.
Washington, which was among the first states to enact a mandatory arrest
law, passed its Domestic Violence Prevention Act in 1984.%? The act

257. See Stephanie B. Goldberg, Nobody’s Victim, AB.A. 1., July 1996, at 48.

258. See Lisa Stansky, Prosecuting Without the Witness, A.B.A. 1., July 1996, at 50.

259. See Wanless, supra note 240, at 559.

260. See THE DATA, supra note 8, at 21; see also Russell P. Dobash et al., The Myth of Sexual
Symmetry in Marital Violence, 39 Soc. Pross. 71, 75 (1992).

261. See Zorza & Woods, supra note 233, at 16-20 (citing higher-than-expected rates of dual
arrests following the implementation of mandatory arrest in Connecticut (14%), Duluth, Minnesota
(women were 9.3% of those arrested following pro-arrest, 6.9% following mandatory arrest),
Wisconsin (5.5% dual arrests in 1989, 6.1% in 1990, and 7.7% in 1991), Iowa (15% of those arrested
were women), and Kansas City, Missouri (women’s arrest rate of 20%)). Several of these states and
cities, along with Oregon, have added the primary physical aggressor standard to their statutes to help
reduce the number of dual arrests. See id. at 19.

262. See Susan Wilder Crane, Washington’s Domestic Violence Prevention Act: Mandatory
Arrest Two Years Later, WoMEN’s Abvoc., May 1987, at 1.
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required officers to make an arrest if they had probable cause to believe
the suspect had assaulted a family or household member.?® Soon after
the law’s implementation, reports surfaced throughout the state that
many battered women were being arrested along with their abusers.?®
These dual arrests were attributed to several problems including
inadequate police training, officer fear of liability for failing to protect
men who complained of assault, and officer resentment toward the
limitation of their discretion in domestic violence cases.® As a result,
many officers interpreted the statute to mandate the arrest of all persons
involved in the incident, without giving sufficient consideration to other
factors, such as self-defense.

The Washington legislature quickly moved to eradicate this misin-
terpretation by adding a “primary physical aggressor” standard to the
statute.”® This standard called for officers to conduct a brief investiga-
tion at the scene to determine who was the main aggressor and to arrest
only that person. Police were explicitly told in the revisions to the stat-
ute that they were not required to arrest both parties, but should instead
arrest only the primary physical aggressor.?” In determining who was
the primary physical aggressor, officers were to consider comparative
injuries, history of domestic abuse, actions taken in self-defense, and the
intent of the statute to protect victims of domestic abuse.*® Interest-
ingly, the number of dual arrests decreased dramatically even before the
amendment went into effect due to the additional police training and the
officers’ growing comfort with the new law.2® After the implementation
of the “primary physical aggressor” amendment, the number of dual
arrests continued to drop.?°

A strong primary physical aggressor standard is crucial to an ef-
fective mandatory arrest law because the repercussions of dual arrests
are severe. Women are far less likely to report further battering when
they fear they will be arrested. Many battered women who are arrested
are, in effect, being punished for protecting themselves in self-
defense.”” The arrest may prevent them from defending themselves in

263. Seeid.

264. Seeid.

265. Seeid.

266. Seeid.

267. Seeid.

268. See id:

269. Seeid.

270. See id.

271.  See Zorza, supra note 77, at 980-81 (citing reports from batterer's treatment programs that
the vast majority of female ‘offenders’ referred to their programs by the court were actually victims,
often women who had acted in self-defense). EMERGE, the oldest batterer’s treatment program in
the country, reported that “virtually every woman referred to its program was actually a victim who
was wrongfully arrested.” Id. at 980 (footnote omitted); see also John Johnson, A New Side 1o
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the future, thus jeopardizing their own safety. Furthermore, arresting
the victim only enhances her own sense of guilt and responsibility for
the abuse, while contributing to the batterer’s denial of accountability
and blame of the victim. The end result is that women who have been
assaulted may be revictimized by the very system to which they turned
for help.

Battered women with children may further suffer if the state social
services takes temporary custody of the children after a dual arrest.””
These mothers, caught in the web of the social service system, are vul-
nerable to further manipulation from their abusers, and some may even
lose permanent custody of their children.”” Even those mothers who
are spared by social services still risk losing their children as a result of a
wrongful arrest. Forty states currently have statutes that make domestic
abuse at least one of the factors that judges must consider when deter-
mining who should have custody of the children.”* Although the goal
of these statutes was to assist victims of abuse in obtaining legal custody
of their children, the inappropriate arrest may cause the mother to lose
this advantage. As a result, she may lose custody of her children alto-
gether, leaving the children in the hands of an abusive father.”” This
outcome directly contravenes the policy concerns driving mandatory
arrest laws and statutes which favor the non-violent parent in custody
disputes.

California must learn from the mistakes and experiences of
Washington and other states to prevent this revictimization of women
and children through dual arrests. A strong and clear primary physical
aggressor standard must be the centerpiece of California’s mandatory
arrest legislation.”” In addition, all actors in the criminal justice system,
especially police officers, must receive significant training on the
dynamics of abuse, the primary aggressor standard, and the concepts of
self-defense as they appear in the domestic violence context. It is

Domestic Violence, L.A. TIMES, Apr. 27, 1996, at Al (reporting that most women arrested for
domestic violence offenses in Los Angeles County are not prosecuted).

272. See Zorza & Woods, supra note 233, at 23-24. A survey in Wisconsin indicated that about
5.7% of the children surveyed were placed in the temporary custody of a social service agency
following the arrest of their mother, while an additional 2.9% remained in the agency’s custody until
further action could be taken. See id.

273. See id. at 24.

274, Seeid.

275, Seeid.

276. See supra Part HI1.B (discussing proposed statute). A study on dual arrests in Wisconsin
found that the way prosecutors and law enforcement personnel interpreted that state’s primary
physical aggressor standard was a key factor in accounting for dual arrest rates. See OFFICE OF
CRIME VICTIM SERVICES, Wis. DEP’T OF JUSTICE, DOMESTIC ABUSE INCIDENT REPORT FOR 1992
AND 1993, at 11 (1994) [hereinafter 1992-93 ReporT]. The counties that interpreted the standard to
mean that only the primary physical aggressor should be arrested had the lowest dual arrest rates.
See id, at 12,
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necessary aggressively to demand that officers not arrest victims of
domestic abuse unless they have clear and uncontradicted evidence that
the law has been violated and that no justification or excuse for the
violation exists.

One California community that has enacted a primary physical ag-
gressor standard has in fact seen a drop in dual arrest rates. Once the
primary physical aggressor standard was employed in San Diego, dual
arrest rates significantly decreased.””” Proactive training in the police
academies also helped to reduce the city’s dual arrest rate to less than
three percent of all domestic violence arrests.”® Furthermore, police
officers who made improper dual arrests saw their cases dismissed and
were subject to the scrutiny of a Coordinated Community Response
team.”™ Together, these approaches led to a decrease in dual arrest
rates. Following San Diego’s approach, every county in California can
achieve the true goals of a inandatory arrest statute and prevent the re-
victimization of battered women and their children by the criminal jus-
tice system.

C. Bencefits of Mandatory Arrest Outweigh Victim Autonomy

Another argument advanced by opponents of mandatory arrest is
that laws requiring certain police responses violate the autonomy of vic-
tims of domestic abuse.™ Victimns, these advocates argue, not police
officers and prosecutors, are in the best position to decide what action is
in their best interests.®®' Arrest may just further anger the batterer, yet
the criminal justice system offers the victim no real protection from
continued abuse. Consequently, advocates argue that paternalistic no-
tions that the state knows what is best for women should be abandoned
and battered women should be able to control the way law enforcement
responds to domestic violence calls.

However, years of experience teach that this idea of victim
“autonomy” really amounts to a wolf in sheep’s clothing. Historically,
the legal system has approached domestic violence by focusing on the
victim, asking ““Why won’t she press charges?’ or ‘Is she willing to
prosecute?’”® By placing the responsibility of charging and prose-
cuting on the victim, prosecutors increase the danger to victims and are

277. SeeinfraPart V.

278.  See Casey G. Gwinn & Anne O'Dell, Stopping the Violence: The Role of the Police Officer
and the Prosecutor,20 W. St. U. L. REv. 297, 314 (1993).
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forced to drop cases when these women feel they cannot participate in
this manner.?® As a result, batterers remain free to reoffend.

After years of working with domestic abuse cases, prosecutors in
San Diego learned that abusers intensified their abuse of victims once
they discovered that the woman controlled the prosecution of their
cases.®® Because batterers have such overwhelming control over their
victims, and the system required victims to control the prosecution, bat-
terers, in effect, were being given control over the disposition of their
own criminal case. “The batterer’s control over the victim is generally
so complete that he was able to dictate whether she talked to the prose-
cutor, what she said, and whether she appeared in court.”?*

San Diego solved this problem by removing the control of the case
from the victim and placing it with the state, where police officers and
prosecutors get paid to enforce the law.

The victim of a crime is neither trained nor emotionally able to
act in the role of cop or prosecutor. Once prosecutors and po-
lice officers stop asking victims whether they want to press
charges, they quickly find that victims stop asking to press
charges or drop charges. The victim is able to be the victim and
address her pressing issues of safety for herself and her children
and the system is able to focus on the one who broke the law .2

Prosecutors who remove the responsibility to prosecute from the
victim’s shoulders are seeing greater victim cooperation and higher
conviction rates. Once judges understand that the victim is not the per-
son who decided to prosecute the defendant, they lessen their hostility
toward victims, whom they often regard as “wasting” the court’s
time.* Soon, all the actors in the Coordinated Community Response
team appropriately begin to shift their focus away from the victim’s ac-
tions to the batterer’s violent behavior. Finally, victims who are aware
that they are not responsible for the prosecution of the defendant tend
to become more cooperative.®® Although some victims will undoubt-
edly resent a system that may act in a fashion contrary to their wishes,
reconceptualizing and treating domestic violence as a crime against the
state will enhance the protection of all victims of domestic violence and
provide a stronger deterrent to domestic abuse.

283. Seeid.
284, Seeid.
285. Id.

286. Id.at310-11.
287. Seeid. at3l11.
288. Seeid.
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D. Mandatory Arrest Need Not Have a Discriminatory
Impact on Racial Minorities, Gays and Lesbians

1. Countering Racial Discrimination

One of the most compelling arguments against mandatory arrest is
that it will increase the already discriminatory impact of the criminal
justice system on men and women of color. Advocates fear that man-
datory arrest policies will result in higher arrest rates for people of color
than for whites.” Advocates also fear that officers will improperly ar-
rest women of color, either alone or as part of a dual arrest, under a
mandatory arrest scheme. While there are currently no data available on
dual arrests in minority households or the racial breakdown of women
arrested in domestic violence incidents, data reported on minority arrest
rates under mandatory arrest laws do not confirm advocates’ suspicions.

Supporters of mandatory arrest expect that the law will actually de-
crease the amount of discrimination currently allowed in the purely dis-
cretionary system.” Although domestic violence is equally prevalent in
all racial and socio-economic groups,”! police officers are often reluc-
tant to arrest middle- and upper-class white batterers, especially in small
towns or rural locations where the officers know, or are friends with, the
batterers.”” Mandating arrest is meant to ensure that race and class dis-
tinctions are not the basis for determining whether to make arrests in
domestic violence cases. Under a mandatory arrest scheme, officers
must consider specific, objective criteria when determining whether an
arrest must be made.

Data reported from several states and cities with mandatory arrest
schemes indicate that the laws are not having a discriminatory impact
against men of color. In Wisconsin, records show that after the enact-
ment of mandatory arrest, the percentages of white and minority do-
mestic violence offenders who were arrested closely correlated to the
state’s population according to the 1980 census.®® Similar data from
Towa show that African-American men were not more likely than whites
to be arrested under a mandatory arrest scheme.” Furthermore, it was
only after Duluth, Minnesota enacted a mandatory arrest law that its

289. See, e.g., Ruttenberg, supra note 254, at 182-83.

290. See Buel, supra note 7, at 224.

291. Seeid.
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percentage of minority offenders began to approximate the city’s mi-
nority population.®*

Although the data indicate officers are not using the guise of man-
datory arrest to discriminate against people of color, both women and
men of color have legitimate reasons to distrust the criminal justice sys-
tem in America, especially in California. Events such as the Rodney
King beating by Los Angeles police officers and the beating of un-
documented Mexicans by Riverside County sheriff’s deputies expose
how law enforcement officials in California routinely mistreat many
men and women of color® In addition, there can be no doubt that
women of color in general have fewer options and less assistance when
attempting to escape their batterers.”” Victims of color are often forced
to look for help from white, middle-class service organizations, whose
staff does not speak their language or know their culture.?®

Admittedly, there are no easy solutions to these complex societal
problems. However, failing to arrest abusers does not solve these
problems either. Rather, implementation of mandatory arrest laws,
along with Coordinated Community Response teams, discussed in Part
V, must directly confront issues of discriminatory impact. All actors in
the criminal justice system must receive considerable training on how to
provide a culturally-sensitive response to victims of color. Community
outreach, improved shelter services, and specialized counseling services
must also be provided. Furthermore, law enforcement personnel,
prosecutors, and judges must be held accountable for their actions
toward minorities in domestic violence cases. This can, in part, be
accomplished by a comprehensive data collection system, organized and
run by the state, which will encompass all stages of the criminal justice
process. The data should be compiled in an annual report, which
includes both a statewide report and a breakdown of the data by county.
This annual report should be disseminated to all members of a
Coordinated Community Response team, as well as to the media and
anyone else interested in the information.” Close scrutiny by advocates
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and the media will help to ensure the accountability of officials and the
quick solution of problems once they are detected.

Together, the Coordinated Community Response teams in each
county can work to make sure mandatory arrest is not used as another
tool to oppress and discriminate against people of color in California.
Mandatory arrest represents the first framework where victims of abuse
are adequately protected and batterers are punished, not for their race or
ethnicity, but for their violation of the law.

2. Countering Discrimination Against Gays and Lesbians

Another important concern frequently overlooked in the debate
over mandatory arrest laws is the potential for an adverse impact on gay
and lesbian victims of domestic violence. Same-sex partner abuse has
not been adequately recognized for several reasons, including pressure
from some members of the gay and lesbian communities to keep the
problem “within the community,” the pervasiveness of homophobia in
our culture, the failure of law enforcement and medical personnel to
identify and report the abuse, a general lack of reporting by victims, and
the absence of programs or services for gay and lesbian victims of do-
mestic abuse.>®

Although statistics are difficult to obtain, an estimated twenty-five
to thirty percent of all lesbians and gay men in intimate relationships
are victims of domestic violence* In 1987, the San Francisco Police
Department received at least 100 calls every month involving gay and
lesbian domestic abuse.*” Violence against gay and lesbian partners is
just as serious and potentially lethal as heterosexual abuse. A San
Francisco study revealed that both of the identified lesbians and four of
the six identified gay men killed between 1991 and 1992 were
murdered by their partners.>™

Most battered gay men and lesbians, like most other victims of
abuse, become extremely isolated as the fear of humiliation and the
stigma of victimization compels their silence.*® Being gay in an openly
homophobic culture compounds victims® reluctance to seek outside
help. Furthermore, many lesbians and gay men cannot look to their
families for help, because family members may be unaware of the
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victim’s sexual orientation, or, when they are aware, may have already
ostracized the victim.** While some lesbian victims may be able to seek
assistance from existing shelters for heterosexual battered women, there
are no shelters for battered gay men in the United States.>®
Perhaps most importantly, many lesbians and gay men do not feel
they can turn to the criminal justice system for help.
Calling the police, which is increasingly seen as an option for
(white, middle-class) heterosexual women, remains unthinkable
for most gay men given the widespread homophobia of many
police departments. Indeed, according to recent studies of anti-
gay violence, the median number of lesbians and gay men who
were victimized by the police was 20%.%"

Gay and lesbian victims have been reluctant to call the police not
only because of officer attitudes and abuse,*® but also because of the
unwillingness of the gay and lesbian community to acknowledge the
prevalence of same-sex partner abuse. The gay and lesbian communi-
ties have minimized and denied domestic violence within their ranks,
largely out of fear that acknowledging the problem outside their com-
munities will create additional negative images of the community and
increase social homophobia.’®

This lack of support and services, coupled with deserved mistrust of
the police, means that the legislature must take several measures before a
mandatory arrest law becomes effective in California. First, funding for
shelters and other services for gay and lesbian victims must be statu-
torily mandated. Second, and perhaps most important, every actor
within the criminal justice system must receive significant training on
the prevalence and dynamics of abuse within gay and lesbian relation-
ships, as well as other cultural dynamics affecting the community.

Third, all actors within the criminal justice system, particularly law
enforcement officers, should receive specific training on how to carry
out the primary physical aggressor standard when investigating an
incident of gay or lesbian domestic abuse. This is especially
important because domestic abuse among lesbian and gay partners is
frequently mislabeled as mutual abuse.*® Police officers and others
often assume that because both partners are the same gender and may
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be approximately the same size, each is equally responsible for the
violence"' This assumption, however, is unfounded. This so-called
“Boxing Ring” myth stems from society’s unwillingness to look at
violence between partners of the same sex, especially when they are
men, as an abusive situation where one person is clearly the victim.>??
Consequently, officers and others must understand the realities of abuse
in these relationships to enforce properly a mandatory arrest law
enacted to protect all victims of domestic violence. Training on how to
identify the primary physical aggressor in incidents of gay and lesbian
domestic violence is another crucial element in the mandatory arrest
scheme.

Finally, the state must keep detailed statistics on every domestic
violence call logged with law enforcement officers in which sexual ori-
entation and relationship of the parties is a category of documenta-
tion.® Every victim advocate must maintain a vigilant watch over this
data and work with training agencies and others to ensure that victims of
same-sex domestic violence are not revictimized by the criminal justice
system.

E. Measures Can Be Taken to Minimize the Negative Impact of
Mandatory Arrest on Undocumented Battered Women

A final and extremely significant concern often expressed by ad-
vocates of battered women, especially in California, is the potentially
adverse affect a mandatory arrest law could have on undocumented
women in the state. When immigrant or refugee women are victims of
domestic violence, partner abuse further complicates an already com-
plex web of issues formed at the intersection of race, gender, socio-
economic, and immigrant status.>*

First, immigrant women may not understand that domestic abuse is
a criminal act that can be punished in this country.®® Of those battered
immigrant women who are aware of the illegality of their abuser’s con-
duct, many may not be aware that there are community resources avail-
able to help them. Furthermore, immigrant victims may be unfamiliar
with how to access these resources, let alone how to navigate the com-
plex U.S. legal system.*® In many counties in California, women may
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be unable to locate a bilingual advocate or attorney. Often, women who
do not speak English are considered improper candidates for support
by domestic violence agencies that lack multi-lingual staff and inter-
preters.3"

A mandatory arrest scheme raises further problems for battered
immigrant women who are usually afraid to come into contact with the
police. An undocumented battered woman may be even more reluctant
to call the police under a mandatory arrest scheme if she fears the call
will lead to the deportation of the family’s breadwinner.

If she is from a country where the police are repressive, it is dif-
ficult for her to have anything but terror of the police. She may
fear that if the batterer is arrested he will refuse to cooperate with
the immigration process on her behalf, resulting in her deporta-
tion. Often, she will be economically dependent on her partner.
She is likely to be isolated due to intimidation by her husband’s
threats to call INS and her own fear of deportation. Like most
survivors of domestic violence, she may hide the problem be-
cause of fear, shame, and denial, or because she does not know
what to do.'®

These fears of immigrant battered women will be further exacer-
bated if Proposition 187 is allowed to take effect in California.’*
Proposition 187 was a statewide referendum passed by the voters of
California on November 8, 1994. The referendum, along with denying
social services to undocumented persons, requires all law enforcement
agencies to “fully cooperate” with the United States Immigration and
Naturalization Service (INS) when auy person who is arrested is sus-
pected of unlawfully residing in the United States.*® Full cooperation is
later defined to require that law enforcement officers attempt to verify
the legal status of every suspect arrested and report any undocumented
immigrants to the INS.**' Although Proposition 187 has already been
ruled unconstitutional by at least one United States District Court’” and
may never take effect, the anti-immigrant sentiments among many in
California lend credence to battered immigrant women’s fears of de-
portation when they come in contact with the criminal justice system.

Much effort and sensitivity will be needed to ensure that mandatory
arrest does not have a disproportionate impact on immigrant battered
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women. The primary physical aggressor standard, accurately applied,
should assist in protecting victims of domestic abuse from being im-
properly reported to INS because, under Proposition 187, officers are
required to report only arrested offenders suspected of being undocu-
mented. Furthermore, advocates must utilize the recent changes in im-
migration law that enable battered women to achieve citizenship status
without depending on their abusive partner’s sponsorship or assis-
tance.””® Finally, support for all battered immigrant women must be
made available, including services with staffs who speak the victims’
languages and are familiar with their customs.

Ultimately, we must sensitize law enforcement officers to the con-
cerns of battered immigrant women. Assuming that contact with the
police is inevitable for many battered immigrant women, we must in-
crease assistance to them by easing their documentation process where
possible, assisting them iu becoming economically self-sufficient, and
teaching them to lead violence-free lives. Improving these resources
will provide much greater protection and safety than simply denying
immigrant battered women police protection because of the potential
repercussions.

\'%
PROVIDING SOLUTIONS: TOWARD A COMPREHENSIVE COORDINATED
COMMUNITY RESPONSE TO DOMESTIC VIOLENCE

While a mandatory arrest statute is a crucial part of au effective re-
sponse to domestic violence, such a statute, by itself, cannot eradicate the
epidemic of abuse plaguing California. Domestic abuse advocates have
long argued that arrest alone would not sufficiently deter recurring
abuse.®® In fact, advocates have never viewed mandatory arrest laws as
the ultimate solution to the epidemic of domestic violence. Instead, they
see them as the best vehicle for moving domestic violence cases into the
criminal justice system and for communicating to society that domestic
abuse is a crime against the state.’®

Consequently, mandatory arrest must be coupled with strong
prosecution and sentencing. Each of the components of the criminal
Justice system must cooperate in a comprehensive effort to effectively
confront domestic violence in California. Thus, arrest must be viewed as
just one factor in a multi-faceted Coordinated Community Response
(CCR) to domestic violence. While a CCR entails arresting, charging,

323. See Weissman, supra note 315, at 82-83; Felicia E. Franco, Unconditional Safety for
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convicting, and sentencing abusers, it also includes providing commu-
nity education and training along with counseling programs for victims,
batterers, and their children.

A. The Central Role of Prosecution

Actors within the criminal justice system now recognize that it takes
more than a couple of days in jail to change permanently the dynamics
of power and control that define an abusive relationship.”*® Years of
learning to use violence to control one’s partner cannot be undone by a
couple of hours behind bars. Although an arrest provides victims with a
temporary respite to reflect and to achieve safety, it does not ensure that
the perpetrator will be charged, let alone prosecuted. Consequently,
prosecutors, who make these important decisions, often determine how
the criminal justice system ultimately will treat domestic violence.

Historically, prosecutors have refused to file charges in domestic
violence cases if they did not have the complete cooperation of the vic-
tim.* Even when a victim started off “cooperative,” prosecutors usu-
ally dismissed the case if the victim became uncooperative during the
course of the proceedings.®® Police reports were generally short and
incomplete. Police often failed to take witness statements and photo-
graphs at the scene of the crime.’”

Officers making efforts to arrest in domestic violence incidents be-
came frustrated by the number of defendants back in their homes be-
fore the officer could complete a report on the incident.® Although
the same offenders were arrested over and over again, they were rarely
prosecuted. Even cases that survived the charging stage were generally
plea-bargained for a lesser charge of disturbing the peace or creating a
public nuisance, or dismissed if the victim recanted her story. This in-
adequate method of handling domestic abuse cases quickly led to high
levels of police “burnout, frustration, and victim-blaming.”*'

While many police departments and district attorney’s offices in
California and around the United States still operate in this fashion,*?
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327. See, e.g., id. at 299,

328. See, eg., id.

329. See, e.g., id.

330. See, eg., id.

331, Id.

332. In one study tracking 140 domestic abuse arrests made across the country on June 18, 1995,
seventy-one, or almost 51% of the cases, were dismissed. See Alison Frankel, National Survey Yields
Depressing Results, RECORDER, June 3, 1996, at 11. For those defendants who were convicted, jail
sentences were rare. Most received only a year or two of probation, “despite having inflicted
injuries that ranged from black eyes and bloody lips to burns and stab wounds.” Jd.; see also
NATIONAL INST. OF JUSTICE, THE CRIMINALIZATION OF DOMESTIC VIOLENCE: PROMISES AND



696 CALIFORNIA LAW REVIEW [Vol. 85:643

several counties have made tremendous efforts to change their systemic
response to domestic violence.*® Among the most successful in the
country is San Diego County, where the City Attorney’s Office handles
misdemeanor cases and the District Attorney’s Office handles all the
county’s felonies.

In 1986, prosecutors, police officers, advocates, and service provid-
ers in San Diego began meeting to address their frustrations and to dis-
cuss and reformulate policies on handling domestic abuse cases’**® In
August of 1986, the City Attorney’s Office adopted a host of new poli-
cies regarding the handling of misdemeanor domestic violence cases.
One such change was that the prosecutor—and not the victim—would
make the decision whether to file charges against the perpetrator. In
addition, no cases would be dropped, even when the victim would not
cooperate, and no charges would be reduced as part of a plea-bargain, ™

These new policies received much attention after the office refused
to dismiss charges against San Diego Municipal Judge Joseph Davis,
who was arrested for beating his pregnant girlfriend, even after his girl-
friend recanted and disappeared.™ Although the case was dismissed
after the jury deadlocked, and the office was criticized for its bold new
strategies, the City Attorney’s Office and the Police Department became
more committed than ever to fighting domestic violence in San Diego.®”
Prosecutors, for the first time, learned how to try a misdemeanor do-
mestic violence case without victim cooperation. Over the next six
months, the City Attorney’s Office won fifteen of the seventeen domes-
tic abuse cases they tried without cooperation from the victim.**

Over the next six years, the City Attorney’s Office and the San
Diego Police Department organized a county-wide task force; created,
refined, and revised policies and protocols for domestic violence cases;
organized trainings and media campaigns; and established education
programs within the county’s school system.”® The Domestic Violence
Units of the San Diego Police Department and the City Attorney’s
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Office grew from staffs of one person each to the two largest domestic
violence units in the country. With a full-time and volunteer staff of
thirty, the City Attorney’s Domestic Violence Unit is the largest
specialized prosecution unit for misdemeanor domestic violence cases in
America>® In addition, twenty detectives, three sergeants, and eight
volunteers in the San Diego Police Department investigate more than
1,200 domestic violence cases each month 3%

The best measure of the task force’s efforts, however, is its impact
on reducing domestic violence homicides in the county. In 1986, al-
most one-third of all murders in San Diego were domestic violence
homicides.’? Police were contacted for prior domestic abuse incidents
involving the same couple an average of five times before one of the
parties murdered the other.>* Since 1985, the county has seen a reduc-
tion in the domestic violence homicide rate of nearly seventy percent.>*
The Domestic Violence Units have also seen a large reduction in their
re-arrest and re-prosecution rates for abusers who were prosecuted and
who participated in long-term batterer’s treatment programs.>* While
almost sixty percent of their cases involve victims who have either dis-
appeared or refuse to cooperate, the City Attorney’s Office obtains con-
victions in eighty-eight percent of all misdemeanor domestic violence
cases.*

San Diego’s experience demonstrates that a comprehensive
program integrating mandatory arrest, no-drop prosecution, and other
remedies and services into a single, Coordinated Community Response
can send a strong message to batterers, victims and the entire
community that domestic abuse will no longer be tolerated. San
Diego’s Coordinated Commuuity Response provides an excellent model
for every county in California to replicate.

B. Coordinated Community Response Teams

As San Diego’s experience illustrates, a Coordinated Community
Response (CCR) involves more than group meetings—it involves an en-
tire process. It is “the process of bringing domestic abuse victims, their
advocates, key players in the criminal justice system and members of the
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community together to develop strategies, policies and procedures” that
focus on the dynamics and prevalence of domestic violence and
“establish ways by which the community will take responsibility to end
the abuse.”

The three primary goals of a CCR are to maximize safety and pro-
tection for victims, to hold batterers accountable for their actions, and to
analyze and eradicate the cultural roots of domestic violence.*® CCRs
aim to reform community systems by creating a consistent and definite
response to incidents of domestic violence.

Intervention strives to put the community—its agents, its protec-
tion and its support—between the victim and the abuser. Its goal
is to take the responsibility for imposing legal sanctions on the
abuser, not to focus on what the victim might be believed to have
done to create, provoke or deserve the violence. While holding
the abuser accountable, [a CCR] affords that person the oppor-
tunity to change by providing resources and tools in the form of
counseling/education programs. A CC[R] project does not form
another layer of systems; rather, it is an effort to bring the exist-
ing systems together to mutually address issues of domestic
abuse.?®

Through such strategies, CCRs, such as the Duluth Domestic Abuse
Intervention Project, are changing their communities’ perceptions about
domestic violence. Duluth’s program has yielded higher conviction
rates for misdemeanor domestic violence crimes and reduced recidivism
rates among domestic abuse offenders.**

Such programs are successful because they have been able to bring
together all the key actors needed for an effective CCR. The central
personnel who are essential to every county CCR team include the chief
of police of every major city in the county, the sheriff, the district attor-
ney, the chief judge of the relevant judicial district, the family court
commissioner, a representative from a victim advocates’ program, a rep-
resentative from a batterers’ treatment program, a probation officer and
a parole officer, an advocate from a relevant children’s program, repre-
sentatives from legal services agencies, and survivors of domestic vio-
lence®' These key players meet to measure whether their goals are
being accomplished and what else they must do to achieve these goals.

347. See WisconsIN EQuaL JusTICE TAsk ForCe, DOMESTIC ABUSE SUBCOMMITTEE REPORT
182 (1991) [hereinafter EQuAL Justice]. For a different but related approach, see Jeffrey L.
Edleson, Coordinated Community Responses, in WOMAN BATTERING, supra note 8, at 203 (discussing
Community Intervention Projects).

348. See EQUAL JUSTICE, supra note 347, at 182.

349, Jd. at 182-83.

350. See Welch, supra note 193, at 1151-52 (explaining the success of the Duluth Domestic
Ahuse Intervention Project, one of the first Coordinated Community Responses in the country).

351. See EQuAL JUSTICE, supra note 347, at 183.
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Each person must be an active member of the CCR team, as each
piece of this puzzle is needed to address the problem of domestic abuse.
It is also crucial that the members of the team be people with the
authority to develop and implement policies affecting victims of do-
mestic violence. Team members should also have knowledge of how
other successful programs have dealt with similar issues in the past.*?

Each CCR should meet regularly; monthly meetings are suggested.
At these scheduled meetings, members discuss problems and frustrations
they are having within their own organizations and with others. As a
team, they discuss how best to address these concerns. Members also
discuss recent issues surrounding domestic violence that have come to
the forefront in their area. They address solutions to these problems,
which may include developing new methods to improve communication
and cooperation with other agencies, proposals for new education and
training programs, requests for additional funding, or proposals for new
legislation. In general, the CCR should function as the primary organi-
zation which monitors and works to improve the community’s systemic
response to domestic abuse and as the key source for policy develop-
ment in the area.

While many Califoruia communities have already established some
type of CCR, most of these teams have not yet solidified into the
productive network needed for an effective community response.®
California must renew current CCRs by providing each of the fifty-eight
teams with adequate resources and materials. The state must give CCRs
the funding and support necessary to take the initiative in eliminating
domestic abuse. In addition, CCRs need to establish better relationships
with the media to improve publicity and awareness of their efforts. As
demonstrated by the experiences of counties such as San Diego and
Dane County, Wisconsin,** these strategies can work to bring about
significant change and reduce the occurrence and severity of domestic
violence in California.

CONCLUSION

Legislative reform is necessary to provide adequate protection to all
victims of domestic violence in California. California must allow war-
rantless arrest for all misdemeanor domestic violence assaults. It must
also enact a mandatory arrest law for the primary physical aggressor in

352. See id. at 183-84 (explaining that members of a CCR should be aware of successful policies
and programs).

353. See, e.g., Deborah Yaffe, A Losing Bastle, RECORDER, June 3, 1996, at 1 (discussing
Alameda County’s recent development of a county-wide domestic violence council).

354. See Gwinn & O’Dell, supra note 278, at 305-07 (citing the success of the Coordinated
Community Responses in San Diego and Dane County, Wisconsin).
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a domestic violence assault. Although many valid concerns exist sur-
rounding the effects of a mandatory arrest scheme, proper police train-
ing, statutory language directing police to arrest only the primary
physical aggressor, and close public scrutiny can alleviate many of these
problems. Mandatory arrest will provide proper punishment for batter-
ers, enhance awareness of domestic abuse in society in general, and,
most importantly, help victims of domestic abuse to obtain safety and
establish lives free from the violent attacks of their loved ones.

As many battered women without resources have noted, victims of
domestic abuse call the police for help because they have nowhere else
to turn. Instead of forcing victims to obtain civil restraining orders or to
“press charges” against their batterers before the criminal justice sys-
tem takes their cries for help seriously, the criminal justice system must
treat every instance of domestic violence for what it truly is: a danger-
ous crime committed against the state. Only after we take the focus off
of victims by making domestic violence a crime against the state and
establish Coordinated Community Response teams to make changes in
the criminal justice system’s response to domestic abuse in our society
will 2 mandatory arrest scheme be effective. Once these changes are
made, however, mandatory arrest will provide the best protection for all
victims of domestic abuse in California.



