A Constitutional Right to Preschool?

James E. Ryanf

Access to publicly financed preschool looms as the next big issue in
education law and policy. State programs, which now exist in forty states
and the District of Columbia, have mushroomed over the last decade, com-
plementing the well-established federal Head Start program. Currently,
about 25% of all three- and four-year-olds attend publicly funded pre-
school,! and a bit more than 25% attend private preschool.’ This leaves
slightly less than half of this age cohort out of preschool altogether. Those
left out number in the millions, and they tend to be from relatively poor
and less-educated families.’

Public support for increasing access to preschool is substantial and
diverse. Groups across the political spectrum are championing the cause,
including teachers’ unions, business associations, anticrime groups, philan-
thropie foundations, and even analysts from the Federal Reserve Bank.*
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Polls, moreover, consistently reveal widespread support for expanding ac-
cess to preschool.’

Several factors have combined to spark this recent embrace of pre-
school. Advances in neuroscience have made it clear that the first few
years of life are crucial for cognitive development and that early experi-
ences can influence the emerging architecture of the brain.® The media
have devoted a great deal of attention to these findings, stimulating public
interest and creating the impression that early childhood offers a rare op-
portunity to enrich a child’s development. Although much of thc research
has focused on the first three years of life, when the great majority of
physical brain development occurs, it has nonetheless helped fuel a drive to
begin education at an earlier age.’

Social science evidence, in turn, suggests that preschool produces
definite and substantial gains in learning and development, at least over the
short-run. Some programs, though not all, have also produced lasting aca-
demic gains, reduced grade retention and placement in special education,
increased graduation rates, and decreased crime and delinquency rates.®
The social science evidence about preschool is not conclusive on all
counts. But unlike the social science evidence about other educational re-
forms, such as desegregation or school funding, most of the evidence about
preschool points in one direction and is not contradictory or intensely con-
tested.’ In addition, researchers have been savvy in focusing their research
and communicating their findings. A number of researchers, for example,
have made rough calculations regarding the costs and benefits of pre-
school, concluding that in most cases preschool will more than pay for it-
self.'® These calculations have proven politically salient; those advocating
greater access to preschool often refer to the cost savings that such pro-
grams can generate.'!
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A greater need for childcare among working parents has also helped
motivate legislatures to provide funding for preschool. As of 2000, over
70% of women with children between the ages of three and five were in the
workforce.'? This rate of employment, which represents a dramatic rise
over the last fifty years, has increased demand for quality childcare and
early education.

Last, the beneficiaries are a sympathetic and appealing group. One can
hardly blame these young children for their own circumstances. They are
as innocent and untainted as any group can be. Assisting children at this
stage in their lives, to get them “on the right path,” is an inherently attrac-
tive idea, as proven nearly a century ago by the successful arguments made
on behalf of expanding access to kindergarten.'® Just as importantly, most
of the programs are as young and innocent as the children they serve.
These programs are free from the taint of bureaucratic inefficiency or fail-
ure that hangs over a number of existing school systems, especially in ur-
ban areas.'* Politicians and advocates can thus still be optimistic about the
possibility of creating widely available, high-quality preschools, in a way
they cannot be about creating, say, high-quality, large, urban high schools.

Until now, most advocates for expanding access to preschool have
confined their efforts to the legislative and political spheres. It seems inevi-
table, however, that courts will be asked to consider whether children have
a right to publicly funded preschool. Alexis De Tocqueville’s observation,
that most political issues in this country eventually become legal ques-
tions,'* has become trite, but only by virtue of its consistent confirmation.
Preschool will likely be no exception to this pattern.
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In fact, several state courts have already entered the fray.'® The
Supreme Court of New Jersey recognized a right to preschool for students
living in poor, urban districts.”” By contrast, the supreme courts of
Massachusetts, North Carolina, and Arkansas declined to recognize a right
to preschool, all overturning trial court decisions that had done so.'® This
does not represent a juggernaut in favor of a right to preschool, obviously,
but it does seem to herald the start of a trend. In the short space of five
years, four courts—counting the trial courts whose decisions were re-
versed—were willing to recognize a right to preschool.

The courts that have recognized a right to preschool have relied on the
education elauses that exist in their respective state constitutions, and they
have ordered access to preschool in the context of school funding lawsuits.
All state constitutions guarantee children a right to education, and roughly
twenty state supreme courts have interpreted these provisions to guarantee
students the right to an equal or adequate education.” It stands to reason
that other state courts will at least contemplate following the lead of those
that have already recognized a right to preschool.

Given these political and legal developments, it seems an appropriate
time to consider whether access to preschool ought to be expanded and, if
so, whether state courts should play a role. As for the first issue, the case
for expanding access to preschool is very strong, at least to ensure that all
poor four-year-olds can attend a publicly funded program. As researchers
have uniformly demonstrated, the benefits of preschool, for this group in
particular, seem easily to outweigh the costs.?

The second issue, regarding the court’s role, is somewhat more com-
plicated. My overall conclusion, in brief, is that pursuing litigation as part
of a larger political strategy is worthwhile. It is quite fashionable these
days, in academic circles, to discount, if not completely disparage, the

16.  Advocates have not yet filed federal claims, and probably will not do so in the near future. It
is possible to articulate a plausible federal claim, based on the Equal Protection Clause. The claim
would combine dicta from San Antonio v. Rodriguez, 411 U.S. 1, 25 n.60, 37 (1973), in which the
Court suggested that children may have a right of access to free, public education, with an expansive
reading of Plyler v. Doe, 457 U.S. 202 (1982), where the Court struck down a law that effectively
barred the children of illegal immigrants from receiving a free, public education. The basic argument
would be that the Equal Protection Clause prohibits states from providing preschool to some
disadvantaged children while denying access to others. Whatever its merits, the odds of such a claim
succeeding seem slim, especially given the current tenor of most federal courts of appeal, as well as the
ideological bent of the current U.S. Supreme Court. For this reason, this Article is confined to state
claims.

17.  Abbott v. Burke, 748 A.2d 82 (N.J. 2000); Abbott v. Burke, 693 A.2d 417, 436 (N.J. 1997).

18. Lake View Sch. Dist. No. 25 v. Huckabee, 91 S.W.3d 472, 500-02 (Ark. 2002); Hancock v.
Comm’r of Educ., 822 N.E.2d 1134, 1156-57 (Mass. 2005); Hoke County Bd. of Educ. v. State, 599
S.E.2d 365, 393-94 (N.C. 2004).

19. Molly S. McUsic, The Future of Brown v. Board of Education: Economic Integration of
Public Schools, 117 HARv. L. REv. 1334, 1345-46 & n.72 (2004).

20.  See infra notes 96 through 117 and accompanying text.
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usefulness of litigation to achieve social change.?’ I think this new conven-
tional wisdom is wrong in this context. In my view, the conditions are ripe
for successful and effective litigation in state courts.

The legal claim, to begin, is quite strong, and courts would be justified
in concluding that their respective state constitutions protect a right of ac-
cess to preschool. As I explain in detail below, state education clauses, and
cases interpreting them in the context of funding suits, provide a solid basis
upon which to rest a claim to preschool. Litigants in states whose courts
have already recognized a constitutional right to adequate or equal educa-
tional opportunities have particularly strong arguments, as there are many
reasons why preschool ought to be included within any definition of an
adequate or equal education.

There is good reason to believe, moreover, that successful litigation
will have a real impact. Many state legislatures seem poised to act and are
rhetorically committed to expanding access to preschool. But thus far they
have failed to follow through, most likely because of the costs involved
and the specter of having to raise taxes to fund preschool.?? This gives rise
to an anomaly: even though polls suggest that a majority of voters would
support increased and even universal access to preschool, legislatures ap-
pear worried about the steps necessary to reach that end point.

Under these circumstances, courts can play an effective and produc-
tive role, and one that arguably enhances rather than impedes the political
process. By recognizing a right to preschool, courts could provide cover for
risk-averse legislators who would like to increase access but fear repercus-
sions from raising taxes or cutting other programs. This is precisely how
some successful school finance cases have played out in the legislatures.?

In addition, given the widespread support for expanding access to pre-
school, there is little risk that a court ruling would create a significant back-
lash akin to those created by rulings on such socially divisive issues as

21.  See, e.g., Erwin Chemerinsky, Losing Faith: America Without Judicial Review?, 98 MicH. L.
REv. 1416, 1416 (2000) (“In the last decade, it has become increasingly trendy to question whether the
Supreme Court and constitutional judicial review really can make a difference.”). Scholars have asked
similar questions about state courts, particularly about their role in school finance litigation. See, e.g.,
Michael J. Heise, Equal Educational Opportunity, Hollow Victories, and the Demise of School Finance
Equity Theory: An Empirical Perspective and Alternative Explanation, 32 Ga. L. Rev. 543, 585-628
(1998) (reviewing existing literature and conducting original empirical analysis).

22.  See Linda Jacobson, Report Finds State Preschool Funds Fall Short of Rhetoric, EDUC. WK.,
Apr. 21, 2004, at 20 (“An analysis of governors’ budget proposals for the upcoming fiscal year shows
that even though many of them talk about a need to improve early-childhood programs, most have not
recommended higher spending for school-readiness services.”).

23.  See Michael Paris, Legal Mobilization and the Politics of Reform: Lessons from School
Finance Litigation in Kentucky, 1984-1995, 26 LAw & Soc. INQUIRY 631, 633-34 (2001) (arguing that
the Kentucky Supreme Court’s school finance decision “provided ‘cover’ for elected officials to
endorse tax increases.”).
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abortion and gay rights.”* At the same time, the support of teachers’ unions,
the business community, and preschool providers would create a powerful,
market-based constituency to support and implement a court-created right
to preschool.”® Note, finally, that litigation need not be uniformly success-
ful in order to promote widespread reform. Given the dynamics of inter-
state competition for businesses and residents and the importance of
education to that competition,” court victories in several states could very
well spur legislatures in other states to match their neighbors in expanding
access to preschool.

This Article consists of three Parts. Part I sets out the basic facts about
preschool, first describing the current landscape of public and private pre-
school programs and then turning to social science evidence regarding their
effects. Part IT addresses potential legal claims, examining existing doctrine
and arguing that there is a strong basis in state constitutional law for recog-
nizing a right of access to preschool, at least for disadvantaged students.
Part III explams why court involvement here would likely be productive
and effective. I conclude with some brief observations about the ongoing
debate regarding the role of courts in fostering social change.

I
THE FACTS ABOUT PRESCHOOL

A.  Access, Cost, and Quality

Until recently, the federal government played the leading role in pro-
viding public access to preschool, through the well-known Head Start pro-
gram. But that is beginning to change. Forty states and the District of
Columbia currently sponsor preschool programs, up from only ten in
1980.%7 State spending has increased dramatically, growing from $190 mil-
lion in 1988 to $2.4 billion in 2001-02.% Enrollment in state programs now
almost matches enrollment in federal Head Start programs.”

24.  See Michael J. Klarman, Brown and Lawrence (and Goodridge) (Univ. of Va. Pub. Law and
Legal Theory Working Paper Series, Working Paper No. 16, 2005), available at
http://law.bepress.con/ uvalwps/uva_publiclaw/art16/.

25. See GERALD ROSENBERG, THE HoLLow Hopi: CAN CoOURTS BRING ABOUT SOCIAL
CHANGE? 33 (1991) (suggesting that court-ordered reform is likely to work when supported by market
forces).

26. See James E. Ryan, The Perverse Incentives of the No Child Left Behind Act, 79 N.Y.U. L.
REv. 932, 949-5]1 (2004) [hereinafter Ryan, Peverse Incentives] (reviewing litcrature on interstate
competition and incentives among state officials to use schools as a means of attracting businesses and
residents). -

27. BARNETT, STATE OF PRESCHOOL, supra note 2, at 140.

28. Id. at 17; EDUC. WEEK, supra note 3, at 3.

29. Anne W. Mitchell, Education for All Young Children: The Role of the States and Federal
Government in Promoting Prekindergarten and Kindergarten 5 (Apr. 2001) (Found. for Child Dev.,
Working Paper), http://www.fcd-us.org/uploaddocs/ecpc%20mitchell.pdf [hereinafter Mitchell,
Education for All Young Children). As Mitchell describes, the federal government also funds preschool
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Despite this growth, most states are still a long way from offering
universal access to preschool. Like the federal Head Start program, most
state programs limit eligibility to poor children, and even then serve only a
fraction of this group.* There are some exceptions. Georgia offers univer-
sal access to preschool, and Oklahoma comes close, offering districts fund-
ing if they choose to provide preschool.’’ New York and West Virginia
have passed legislation that calls for implementing universal preschool.*?
And thanks to a ballot initiative, four-year-olds in Florida have become the
first children in the nation to be granted an explicit state constitutional right
to a “high-quality” preschool education.*

The universe of publicly funded preschool programs is complicated
and chaotic. There is nothing close to a system of preschools, in any state,
that is remotely comparable to the system of K-12 public schools. Unlike
K-12 education, moreover, the federal government pays the lion’s share of
funds spent on preschool, spending roughly three times the amount spent
by all states combined.** Also unlike public K-12 education, “public” pre-
school programs are more likely to be offered outside of the public schools
than within them.*® Most publicly funded preschool programs rely heavily
on private providers, including for-profit, non-profit, and religious organi-
zations.*

In terms of funding per pupil, states vary a great deal. On average,
states spend much less per child on preschool than they do on K-12 educa-
tion. In 2001-02, states spent an average of $3,455 on each preschooler,
compared with an average of $8,733 spent per pupil in K-12 education.’’
States also generally spend much less per child than the federal govern-
ment does through Head Start, which provides close to $7,000 per pupil.*®
Although the Head Start figure is somewhat inflated because of the addi-
tional programs provided to children, such as health and nutritional

through other spending programs, including Title 1, but Head Start is by far the largest federally funded
preschool program.

30. BARNETT, STATE OF PRESCHOOL, supra note 2, at 22-24; CED, PRESCHOOL For ALL, supra
note 3, at 12.

31. See Ga. DEP'T OoF EARLY CARE AND LEARNING, BRIGHT FROM THE START: 2005-2006
ScHOOL YEAR PRE-K PROVIDERS’ OPERATING GUIDELINES 1-2, http://www.decal.state.ga.us/
Documents/PreK/guidelines2005.pdf; William T. Gormley Jr. & Deborah Phillips, The Effects of
Universal Pre-K in Oklahoma: Research Highlights and Policy Implications, 33 PoL’y Stup. J. 65
(2005).

32. N.Y. Epuc. Law § 3602-e (McKinney 2005); W. VA, CoDE ANN. § 18-5-44 (Lexis Nexis
2005); BARNETT, STATE OF PRESCHOOL, supra note 2, at 9.

33. Fra. ConsT. art. 1X, § 1(b).

34. Lynn Olson, Starting Early, EDuC. WK., Jan. 10, 2002, at 10.

35.  Mitchell, Education for All Young Children, supra note 29, at 2.

36. One of the nore interesting facts about publicly funded preschool programs is that they have
operated akin to voucher programs. They have done so, moreover, undcr the radar screen of voucher
opponents and proponents, who have largely iguored the universe of publicly funded preschools.

37. BARNETT, STATE OF PRESCHOOL, supra note 2, at 19, 38-41.

38. I
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services, it is nonetheless telling that only two states—New Jersey and
Oregon—spend more per preschool child.*

As resources differ among states, so too does the quality of the pro-
grams provided. The National Institute for Early Education Research re-
cently completed a study of all state preschool programs, which attempted
to assess their quality. The study examined ten proxies for quality, includ-
ing curriculum standards, teacher degree requirements, maximum class
size, and teacher-child ratios. States varied tremendously in terms of how
many criteria were met, with some state programs meeting nine of the ten
criteria and others meeting only two.** As one would expect, variation in
quality produces variations in effects. The social science evidence, dis-
cussed presently, suggests that only fairly high-quality preschools have
lasting effects on students. It also suggests, however, that creating such
preschools would be financially plausible and, indeed, a wise investment.

B. Social Science Research

Studies of the effects of preschool and other early childhood interven-
tions are legion. Head Start alone has been the subject of over 600 separate
studies,” and myriad studies exist of other preschool programs, both public
and private. Not all of the studies are reliable ones, and much of the re-
search suffers from methodological weaknesses, including the lack of ran-
domized samples. That said, there is a consensus in the social science
literature on several important points.

First, there is typically a wide gap in school readiness between poor
and more affluent children when they enter kindergarten.*” When children
begin school behind, they tend to fall further behind.** This is an increas-
ingly important problem given the rise of test-based accountability, imple-
mented through the No Child Left Behind Act and state accountability
systems, which pressures schools to ensure that all children are performing
at grade level.* This is obviously harder to do when a substantial number
of children begin school behind where they ought to be. The gap before
kindergarten is thus obvious, and the need to do something about it is in-
creasingly acute.

39. WM

40. Id. at 31-35.

41. GEN. ACCOUNTING OFFICE, HEAD START: RESEARCH PROVIDES LITTLE INFORMATION ON
IMPACT OF CURRENT PROGRAM 2 (1997) [hereinafter GAO, HEAD START RESEARCH].

42.  VaLERIE E. LEE & DAvVID T. BURKAM, INEQUALITY AT THE STARTING GATE (2002).

43. See generally NaT’L RES. CoOUNCIL AND INST. OF MED., FrROM NEURONS TO
NEIGHBORHOODS: THE SCIENCE OF EARLY CHILDHOOD DEVELOPMENT 386 (Jack P. Shonkoff &
Deborah A. Philips eds., 2000) [hereinafter FRoM NEURONS TO NEIGHBORHOODS].

44.  See Ryan, Peverse Incentives, supra note 26, at 961-80 (discussing the No Child Left Behind
Act); Vincent Ferrandino, Preschool Makes Perfect—8$ense, NAT'L Ass’N OF ELEMENTARY SCH.
PRINCIPALS, Apr. 14, 2004, http://www.naesp.org/ContentLoad.do?contentld=1235 (arguing that the
demands of the NCLBA require better preparation of presehoolers).
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Second, studies suggest that high-quality preschools for disadvantaged
children help close the gap in school readiness. In addition, researchers
agree that preschool programs can have long-term, positive effects on aca-
demic achievement. Preschool programs can also significantly reduce
grade retention rates and demand for special cducation services, increase
graduation rates and employment prospects, and decrease crime rates. As a
consequence, high-quality preschool programs can generate savings to the
government that exceed the costs of the program.*

Not all preschool programs, of course, provide all of these benefits.
As one would expect, the more intensive (and therefore expensive) the
program, the more likely it is to generate benefits.*® This raises the recur-
ring “scaling up” question—namely, whether model programs with de-
monstrable benefits can be replicated on a large scale.”” Although no
definitive answer yet exists, encouraging evidence surfaced in a recent
study of a public preschool program in Chicago, the Chicago Child-Parent
Centers (CPCs). Funded primarily by the federal government through Title
I, this program has generated significant and lasting benefits for partici-
pants and the public, including lower rates of grade retention and place-
ment in special education, higher rates of graduation, and lower rates of
juvenile arrest.”® Early studies of the nascent public preschool programs in
Oklahoma and Georgia have also produced promising, though obviously
less conclusive, results.*

To make sense of this large body of research, it is best to divide it into
two general categories. The first consists of studies of model programs cre-
ated and implemented for the purpose of examining the impact of early
childhood interventions. The second consists of studies of large scale pro-
grams, like Head Start and CPCs, which are more widely available and
were not created as research tools. Within each category, it is useful to
consider both short- and long-term effects. After reviewing this evidence, I

45.  For a thorough discussion of the points raised in this paragraph, see infra notes 96 through
117 and accompanying text.

46. W. Steven Barnett, Early Childhood Education, in SCHOOL REFORM PROPOSALS: THE
RESEARCH EVIDENCE 8 n.72 (Alex Molnar ed., 2002) [hereinafter Barnett, Early Childhood Education).

47.  See, eg., Martin Woodhead, When Psychology Informs Public Policy: The Case of Early
Childhood Intervention, 43 AM. PsYCHOLOGIST 443, 443 (1988) (raising doubts about ability to
replicate findings from model programs in large-scale public programs); Goldberg, supra note 6
(quoting David Blau, economist at University of North Carolina, who doubts that model programs can
“be duplicated in a broad public system™).

48. Arthur J. Reynolds et al., Long-Term Effects of an Early Childhood Intervention on
Educational Achievement and Juvenile Arrest: A 15-Year Follow-up of Low-Income Children in Public
Schools, 285 J. oF AM. MED. Ass’N. 2339, 2339 (2001) {hereinafter Reynolds et al., Long-Term
Effects).

49.  Goldberg, supra note 6; Clive R. Belfield, Early Childhood Education: How Important are
the Cost-Savings to the School System? 5 (Feb. 2004) (unpublished report prepared for the Center for
Early Care and Edueation), available at http://www.winningbeginningny.org/databank/documents/
belfield_report_000.pdf.
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address the question of targeting (that is, whether preschool benefits certain
groups of children more than others) and then turn to existing research re-
garding the costs and benefits of various preschool programs.

1.  Model Programs

The two most intensively studied preschool programs are the
High/Scope Perry Preschool Project and the Abecedarian Project. In the
research and policy world, these well-known programs simultaneously in-
spire the most optimism and the most skepticism—optimism because the
benefits are clear, strong, and long lasting; skepticism because it seems at
first blush that thcse model programs cannot be replicated on a large scale.

Perhaps the most famous of all model preschool programs is the Perry
Preschool Project in Ypsilanti, Michigan. Its fame rests on both the re-
search design and the findings. The participants consisted of 123 disadvan-
taged, low-IQ African-American children, who were randomly assigned to
either the preschool program or a control group. Children enrolled over the
course of five years, between 1962 and 1967; forty-five entered preschool
at age three and attended for two years, and thirtecn entered at age four and
attended for one year. They attended preschool five days a week, between
October and May, for two and a half hours each day. The teacher-student
ratio was one to six, and all of the teachers were certified and trained in
early childhood development. Teachers also visited the children’s homes
once each week for ninety minutes.*

The study tracked program participants annually through age eleven
and then again at ages fourteen, fifteen, nineteen, twenty-seven, and forty.
Attrition was very low, even through the most recent study.’' The random-
ized assignment, long-follow up, and low attrition rates make this one of
the best-designed studies ever conducted, and one of the most reliable, al-
though the relatively small sample sizes are nonetheless a drawback.

The study collected information about a broad range of outcomes, and
produced impressive findings. Participants experienced an initial boost in
IQ, but this faded by age eight. Boosting IQ test scores, however, is not the
only way to increase academic achievement, as demonstratcd by this and
other studies. Achievement scores remained significantly higher for par-
ticipants than for those in the control group, through age fourteen.
Participants also had better grades throughout their school years, higher
graduation rates, and lower rates of grade retention and special education
placement. By age twenty-seven, moreover, they had significantly lower
rates of current or past welfare dependency, and lower criminal activity,

50.  This description comes from RAND STuDY, supra note 7, at 34-36.

51. Id at 35; LAWRENCE J. SCHWEINHART, LIFETIME EFFEcTs: THE HIGH/SCOPE PERRY
PrEscHOOL STUDY THROUGH AGE 40 1 (2002), http://www highscope.org/Research/PerryProject/
PerryAge40SumWeb.pdf.
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both in terms of incidence and severity. Employment rates and earnings for
program participants were also higher.®> The most recent study found that
participants at age forty had higher employment rates, earned more income,
and had committed fewer crimes than the control group.”® Several re-
searchers have monetized these benefits and have concluded that the pro-
gram more than paid for itself in terms of savings to the government.>
Indeed, the most recent estimates indicate that the economic return to the
public has been nearly $13 for every $1 originally invested in the program,
due to crime, education, and welfare savings, as well as increased tax reve-
nue due to higher earnings.*

The Abecedarian Project began in 1972 under the auspices of the
Child Development Center at the University of North Carolina. Like the
Perry Preschool Project, researchers focused on disadvantaged children and
randomly assigned them to a preschool program or a control group. Unlike
the Perry Preschool Project, children began participating in the
Abecedarian program shortly after birth. Participants enrolled in day care
at six weeks of age and received services for eight hours each day, five
days a week, for fifty weeks per year until they entered kindergarten. The
teacher-student ratio was one to three for infants and then one to six for
three- and four-year- olds. At school entry, the researchers again randomly
assigned the children into two groups. One received no intervention, and
the other received assistance from a resource teacher who worked with the
children and their families to provide additional instruction and to act as a
liaison between home and school.*

One hundred and eleven children enrolled in the program between
1972 and 1975. They were followed until age twenty-one. Like the Perry
Preschool Project, findings from this study were impressive. Participants
again experienced an initial IQ boost, which continued to be significantly
higher through age twelve and by age fifteen was favorable but not statisti-
cally significant. Also through age fifteen, the children who participated in
preschool had higher achievement scores, especially in reading, and lower
rates of grade retention and special education placement, regardless of
whether they received further assistance once they entered school.”” At age
twenty-one, all but seven of the original one hundred and eleven children

52. Id at 36-37; see also Currie, supra note 6, at 12; LAWRENCE J. SCHWEINHART ET AL.,
SIGNIFICANT BENEFITS: THE HIGH/SCOPE PERRY PRESCHOOL STUDY THROUGH AGE 27 (1993).

53. ScCHWEINHART, THE HIGH/SCOPE PERRY PRESCHOOL STUDY THROUGH AGE 40, supra note
51, at 1-3.

54. Seeinfra Part 1.B.4.

55. ScHWEINHART, THE HIiGH/ScOPE PERRY PRESCHOOL STUDY THROUGH AGE 40, supra note
51,at3.

56.  This description comes from RAND STUDY, supra note 7, at 51-52, and Currie, supra note 6,
at 11-12.

57.  These findings are reported in RAND STUDY, supra note 7, at 50-51, and Currie, supra note
6,at 11-12.
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were assessed. The participants had higher average test scores, and were
twice as likely to be in post-secondary education or to have attended a
four-year college. Employment rates for participants were also higher, but
the difference was not statistically significant.’®

Findings from studies of other model programs are generally consis-
tent with those of the Perry and Abecedarian Projects, though not all pro-
grams have had as strong an impact, and none of the other studies has
followed participants for as long a time period. Nonetheless, the studies are
instructive, and the best place to begin is with Professor Barnett’s over-
view.

W. Steven Barnett, a professor at Rutgers University Center for Early
Education and the Director of the National Institute for Early Education
Research, recently reviewed the findings from fifteen studies of model pre-
school programs.*® The studies examined the impact of the programs on IQ
and achievement scores, grade retention, special education placement, and
high school graduation. Barnett concluded that there was “overwhelming
evidence that [preschool] can produee sizeable improvements in school
success.”®0

All of the model programs studied found initial positive effects on IQ,
which faded shortly after kindergarten.®® Achievement gains, by contrast,
tended to be longer lasting and in some studies observable into middle and
high school. Similarly, the studies showed consistently strong effects on
grade retention and special education. All but one of the fifteen studies
kept track of grade retention and special education placement, and all four-
teen found lower rates for program participants.®> On average, 20% fewer
participants were placed in special education, and 15% fewer had to repeat
a grade.®® Evidence regarding high school graduation rates is sparser but
equally consistent. Three of the model program studies assessed effects on
graduation, and all three found that participation in preschool increased the
chances of high school graduation.**

Other researchers have reached similar conclusions. A research team
from RAND, for example, reviewed nine model programs and concluded
“that carefully targeted early childhood interventions can yield measurable
benefits in the short run and that some benefits persist long after the pro-
gram has ended.”® Janet Currie, an economist at UCLA, reviewed studies

58. These findings are reported in Currie, supra note 6, at 11-12, and THE CAROLINA
ABECEDARIAN PROJECT, EARLY LEARNING, LATER SUCCESS: THE ABECEDARIAN STUDY (2003),
http:/fwww.fpg.unc.edu/abc/summary.cfm.

59.  Barnett, Early Childhood Education, supra note 46.

60. Reynolds et al., Long-Term Effects, supra note 48, at 48,

61. Id at6n.57.

62. Id

63.  Bamnett, Early Childhood Education, supra note 46, at 7 n.61.

64. Reynolds et al., Long-Term Effects, supra note 48, at 41.

65.  RAND StuDY, supra note 7, at 61.
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of model and large-scale programs. She concluded that “model early
intervention programs can have positive long-term effects on children,”
including increased achievement, lower grade repetition, decreased rates of
special education placement, and higher graduation rates.®® Other social
scientists agree with these overall conclusions, even those who are skepti-
cal that model programs can be replicated on a large scale.’

Importantly, state trial courts have also concluded that high-quality
preschools can produce long-lasting benefits to participants. In Hancock v.
Driscoll, for example, school finance plaintiffs in Massachusetts requested
that the trial court order publicly funded preschool as one part of an
“adequacy” remedy. After considering the social science evidence pre-
sented by both sides, Judge Botsford concluded:

The uncontradicted trial evidence reveals that in the field of early
childhood education, there are a great number of research-based
and experimental studies demonstrating the benefits of high quality
programming for young children at risk, benefits that in the shorter
term include improving the children’s school readiness,
socialization skills, and school performance. High quality early
child education has longer-term advantages as well, including
increased high school graduation rates, increased college
attendance rates, better employment, and less involvement with any
criminal or juvenile justice system.®®

Skeptics typically respond by arguing that these programs cannot be
replicated on a large scale.® This view is understandable, but it is also
overly pessimistic. Before explaining why, it is important to examine what
skeptics claim is much more relevant and significant, namely the evidence
regarding the impact of public, large-scale programs.

2. Large-Scale Programs

The most well-known large-scale program, though perhaps the least
understood, is Head Start. Although it has been subject to intense scrutiny,
there has never been a long-term, large-scale, randomized trial of a
“typical” Head Start program. Indeed, the dearth of reliable research led
the U.S. General Accounting Office to lament that the large body of re-
search on Head Start “is inadequate for use in drawing conclusions about
the impact of the national program in any area where Head Start provides

66. Currie, supra note 6, at 10-13.

67. See, e.g., Woodhead, supra note 47, at 446-50; Darcy Ann Olsen, Universal Preschool is No
Golden Ticket 9 (Cato Inst., Policy Analysis No. 333, 1999), http://www.cato.org/pubs/pas/pa333.pdf.

68. Hancock v. Driscoll, No. 02-2978, 2004 WL 877984, at *137 (Mass. Super. Apr 26, 2004)
(emphasis added). A North Carolina trial court reached a similar conclusion. See Hoke County Bd. of
Educ. v. State, No. 95CVS1158, 2000 WL 1639686, at *106-08 (N.C. Super. Oct. 12, 2000) (unpub.
op.) (reviewing the “large body of research [that] supports the efficacy of quality pre-kindergarten
programs”).

69. See supra note 47 and accompanying text.
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services, such as school readiness or health-related services.”” In addition,
because the program gives local providers a good deal of discretion, and
the program has changed considerably in its design and implementation
over the course of nearly three decades, there is no single Head Start pro-
gram to study.” All of these limitations obviously complicate any compre-
hensive analysis of the impact of Head Start.

Nonetheless, some tentative conclusions can be drawn about the im-
pact of Head Start. Most studies conclude that the program improves IQ,
reading, and math scores over the short-run. But these gains tend to fade
while children are still in elementary school.”” Many studies also indicate,
however, that Head Start is effective in reducing grade retention and spe-
cial education placements.” Some studies have also found that Head Start
participants are more likely to graduate from high school.™

A comprehensive review of large-scale programs confirmed that they
can—but do.not always—produce lasting benefits. As is typically the case
with model programs, the IQ of participants increased initially but faded
out shortly after the start of school. Increases in achievement scores, how-
ever, persisted longer. In most of the studies, achievement increases re-
mained significant at least through third grade. Public programs also
significantly reduced grade retention and special education placement.
Eight of the ten studies that collected relevant data found statistically sig-
nificant reductions in grade retention and special education placements.
The differences, however, were less than they were for model programs.”

Even more definitive and positive conclusions about the benefits of
large-scale programs can be drawn from a smaller public program, the
Chicago Child Parent Centers (CPCs). The CPC program began in 1967 in
eleven Chicago public schools, with Title I funding from the federal gov-
ernment. Three- and four-year-olds attended half-day preschool for nine
months each year, and they also received health and social services. In
1978, with the addition of state funding, the program expanded to provide
services through the third grade. Currently, twenty-four centers, all located
in public schools, provide services from preschool through first, second, or
third grades. The centers are located in the poorest neighborhoods in
Chicago.’”®

70. GAO, HEAD START RESEARCH, supra note 41, at 2.

71.  RAND StUDY, supra note 7, at 41.

72.  See, e.g., Woodhead, supra note 47, at 446; GAO, HEAD START RESEARCH, supra note 41, at
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and RAND STuDY, supra note 7, at 45-47.
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In a recent article published in the Joumnal of the American Medical
Association, researchers reported findings from a longitudinal study of
over 1,500 participants, through age twenty-one. Compared to a subse-
quently selected control group, CPC preschool participants had signifi-
cantly lower rates of special education placement, grade retention, and
juvenile arrests. Participants also scored significantly higher in math and
reading tests through age fifteen and were more likely to complete school.”’
For some of the measures, though not all, students who participated in the
program beyond preschool achieved even better results than those who
only participated in the preschool component.”

This study is especially important because it is one of the few longitu-
dinal studies of a relatively large-scale, public program. Although it does
not meet the gold standard of randomized assignment, the researchers used
several different statistical methods to control for the possibility of selec-
tion bias. Their findings were robust to the use of these different method-
ologies, lending credence to the researchers’ conclusions that their findings
“are among the strongest evidence that established programs administered
through public schools can promote children’s long-term success.””

As the researchers also point out, preschool is not a panacea. CPC
participants may fare better than a similarly situated control group, but they
still do not compare favorably to national norms, along a number of dimen-
sions. Rates of school dropout and juvenile delinquency, for example, were
significantly higher for CPC participants than for children nationally.*
From this study and others, of both model and large-scale programs, it
nonetheless appears that preschool can provide a strong foundation for
learning, and it can bestow long-term benefits. A question that remains to
be answered is whether these benefits outweigh the costs of providing pre-
school.

3. Targeting

In order to accurately assess the costs and benefits of preschool, it is
necessary to consider two additional issues raised by the research. Both
relate to targeting. The first is whether preschool has greater benefits for
disadvantaged children, and the second is whether there is an optimal
age—three or four—to begin preschool. The answers are yes and no, re-
spectively (and tentatively).

Most researchers agree that preschool offers greater benefits for dis-
advantaged children, although they are not uniform in defining exactly who
is “disadvantaged.” Some focus on poverty, some on mothers’ education

77. Reynolds et al., Long-Term Effects, supra note 48, at 2343-46.
78. Id.; see also RAND STUDY, supra note 7, at 47.

79. Reynolds et al., Long-Term Effects, supra note 48, at 2339.
80. Id. at2345.



64 CALIFORNIA LAW REVIEW [Vol. 94:49

levels, others on health-related factors like birth weight, and still others on
intelligence measures like 1Q.*' Regardless of the factors used for classify-
ing children as disadvantaged, however, studies tend to show that these
children benefit more than “middle-class” children, another somewhat
amorphous group.?? The research here generally confirms what common
sense suggests: children who are offcred less at home have more to gain
from attending preschool, and children from any numbcr of disadvantaged
groups tend to have fewer learning opportunities at home than their more
economically advantaged peers. Leading researchers in the field, moreover,
agree that high-quality preschool provides greater benefits for poor chil-
dren,® although they are quick to point out that preschool can benefit all
children.®

As for when to begin preschool, thc highly publicized research on
early brain development has led some to conclude that the kcy period for
intervention is between birth and three years, when a child’s brain under-
goes dramatic growth.%® From this perspective, intervening at age three
may be too late, rather than too early. This view, however, misconstrues
the nature of the scientific evidence. While it is true that brain growth—in
terms of the number of brain synapses that are formed—is at its highest
between birth and age three, it has not been established that infants need
center-based care during this period in order to maximize their chances of
future success.®’” What the research shows instead is that infants subject to
trauma and neglect may suffer irrevocable harm, while those offered nur-
turing care do not.*® This is not to say that high-quality child care will harm

81.  See Currie, supra note 6, at 21.

82. See, eg., id. at 21-22; RAND STUDY, supra note 7, at 85-96; Reynolds et al., Long-Term
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infants, only that the research fails to establish that early childhood inter-
ventions must begin before age three to create a lasting impact.®

Current research also fails to answer whether preschool should begin
at age three or four. Many preschool advocates argue that it ought to begin
at age three.”® This position appears motivated less by hard evidence and
more by inferences from brain research and the intuition that starting ear-
lier must be better than starting later.”’ There is little conclusive evidence,
however, that beginning at age three is necessary in order to achieve short-
or long-term gains in cognitive functioning or academic achievement.
Indeed, there have been relatively few reliable studies of this particular
question.”> The few existing studies come to mixed conclusions: some
show additional benefits, and others do not.*® A recent study of the Chicago
CPCs, for example, found no additional benefits to starting at age three as
compared to age four.*

To be clear, the research does not establish that starting at age four
and providing only one year of preschool is optimal. The available evi-
dence simply does not allow conclusions to be drawn about the optimal age
of intervention. What it suggests instead is that “it may be more important
to worry about the quality of the intervention, than about the exact timing
of it.”®

4. Costs, Benefits, and Scaling Up

Cost-benefit analyses of preschool programs have proliferated in the
past several years. Researchers have conducted such analyses for a number
of preschool programs, including the Perry Preschool Project, the
Abecedarian Project, the Chicago CPCs, and Head Start. These studies all
attempt to calculate the monetary benefits of preschool for children, their
families, and society over the short, medium, and/or long terms, depending

89. Cf RAND StuUDY, supra note 7, at 63-68 (summarizing benefits from a diverse array of early
childhood interventions, including ones that began shortly after the child’s birth and those that began at
ages three and four).
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91.  See Arthur J. Reynolds, One Year of Preschool Intervention or Two: Does It Matter?, 10
EarLY CHILDHOOD RESEARCH Q. 1, 2 (1995) [hereinafter Reynolds, Does It Matter?].

92.  Reynolds et al., Long-Term Effects, supra note 48, at 42.

93. Reynolds, Does It Matter?, supra note 91, at 2-4 (reviewing conflicting studies and
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on data availability. In the short and medium term, researchers found en-
hanced academic achievement, a reduction in special education place-
ments, and reduced grade repetition. Over the long term, benefits included
a greater likelihood of graduating high school and attending college, better
employment and higher wages, lower crime rates, and decreased welfare
dependency.*®

Researchers’ conclusions are unanimous: the benefits of model pre-
school programs exceed the costs.”” The cost-benefit ratios, as might be
expected, vary quite a bit, depending on the researchers’ assumptions about
the dollar value of certain benefits, the discount rate employed, the benefits
included in the study, and the time period studied.’® Even studies using the
most conservative estimates, however, typically find that savings to the
public alone are more than twice the cost of the program.”

The RAND study of Perry Preschool is an instructive example. The
researchers focused only on savings to the public that resulted from re-
duced government expenditures or increased government revenues. They
thus looked at reductions in criminal justice and welfare costs, education
services, and increases in income tax revenue. Based on these benefits
alone, the RAND team concluded that by the time the Perry participants
were twenty-seven, the public had saved more than twice what it spent on
the program.'® These findings have been confirmed by others who have
studied Perry Preschool, including a team from the Federal Reserve Bank
in Minneapolis.'®! Indeed, the latter concluded that investing in preschool
carries an unusually high rate of return, making it an especially wise public
investment—much smarter than, say, investing in a new sports stadium or
using tax subsidies to lure businesses to a locality.'?

Studies of other preschool programs have reached similar conclusions.
An evaluation of the Abecedarian Program found that for every dollar in-
vested, society recouped between $2 and $3.66.'® An evaluation of the

96. Belfield, supra note 49, at 1-6.
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Chicago CPCs found even greater returns, which is especially encouraging
given that the CPCs were not a model program. A cost-benefit study of the
CPCs found that for every dollar invested, $7.14 was recouped in bene-
fits.'™ Finally, one economist calculated just the short- and medium-term
benefits of Head Start (data was not available for long-term benefits), and
concluded that the short- and medium-term benefits would offset 40% to
60% of the costs.!®

Another recent study by Clive Belfield, an economist at Teachers
College of Columbia University, calculated the medium-term cost savings
to a school system from having a universal preschool program.'* His study
is particularly helpful because it examines what a school system could ex-
pect to recoup over a relatively short time period—approximately ten
years—if it instituted a preschool program for all children. Reviewing prior
studies, Belfield found that school systems could save between $2,591 and
$9,547 per child, primarily from reduced special education placement and
grade repetition.'”” Belfield then used these past studies to model the re-
turns to a universal preschool program that spent $7,000 per child. He con-
cluded that the average medium-term benefits, just to the school system,
would offset between 40% and 60% of the costs.'%®

These cost-benefit analyses are useful to bear in mind when consider-
ing the important question of whether high-quality preschool programs can
be reproduced on a large scale. Skeptics often point to the resources de-
voted to model programs like Perry Preschool and argue that they cannot
be replicated on a large scale.'® What skeptics often fail to acknowledge,
however, is that even the Perry Preschool program did not cost an exorbi-
tant amount. In 1999 dollars, the program cost about $7,000 per child,
which was only slightly higher than the average amount spent per child in
K-12."" The Chicago CPCs'"! and Head Start programs''? cost even less.

These figures indicate that turning a high-quality model program into
a universal one is financially feasible though not cheap. They suggest that

104. Belfield, supra note 49, at 7.
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spending about $8,000 per child,'”® roughly the same amount of funding
now spent on K-12 children, should be sufficient to create high-quality pre-
schools.

If this seems too expensive an investment, consider that states cur-
rently spend about the same per-pupil amount on higher education as spent
on K-12 schooling, leading to a total investment of over $60 billion in
higher education.!" This is twenty-five times the amount states currently
spend on preschool.!'® For about the same amount of money they invest in
higher education, states could provide high-quality preschool to all three-
and four-year-olds.''

A multi-billion dollar expenditure is substantial, no matter how it is
viewcd. But this expense, it bears emphasizing, would be partially offset in
the medium term by savings to K-12 education. Moreover, the cost of pro-
viding preschool could be reduced by roughly half if it were offered only to
four-year-olds, and costs could be further reduced if preschool were of-
fered only to disadvantaged four-year-olds. As discussed above, the social
science research suggests that poorer students benefit the most from pre-
school, and it is inconclusive about the optimal age to begin preschool.'"’
Taken together, this suggests that the most cost-effective policy may be to
create high-quality preschools for all poor four-year-olds. There would in-
deed be additional benefits to providing universal access to preschool for
all three- and four-year-old children, but the marginal benefits may not ex-
ceed the marginal costs.

In sum, the benefits of one year of preschool, especially for disadvan-
taged children, easily outweigh the costs. To be sure, there will be tradeoffs
if preschool is fully funded. 1t may be that other programs or services
would have similar or even better benefit-cost ratios. But there is simply
not enough research to make these sorts of comparisons in an effort to
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achieve the optimal mix of interventions. What the research strongly sug-
gests is that, as a matter of policy, providing at least one year of preschool
to economically disadvantaged children would be a very wise public in-
vestment. In addition, if the inevitable tradeoff that accompanies new
spending is limited to the field of education, the documented returns to pre-
school participation suggest that shifting some funding to preschool would
be beneficial, and that the tradeoff would be minimized by increased sav-
ings to schools.

Govemors and state legislatures seem to appreciate this point, as they
have expanded access to preschool over the past ten years. But many dis-
advantaged children remain out of preschool because public programs are
full and their parents cannot afford private programs. It may be that, over
time, legislatures on their own would ensure access for all poor children in
their states. In the meantime, however, it is worth considering whether
children have a legal right of access. The first place to look is to state con-
stitutions.

IT
THE LeEGAL CASE FOR PRESCHOOL

All state constitutions contain an education clause. These clauses re-
quire legislatures to create and maintain a system of free, public schools,
and thereby establish a corresponding right to a free, public education. As
discussed in this Part, the text and history of these clauses do not resolve
the question of whether children have a right of access to preschool. These
clauses, however, have been interpreted by roughly twenty state courts of
last resort to guarantee students a right either to adequate or equal educa-
tional opportunities, and to guarantee schools the funding necessary to pro-
vide those opportunities. The legal argument for a right to preschool,
already entertained by courts in four states, builds upon these funding
cases. There are two basic theories upon which a right of access can rest.
The first is that preschool is an important component of an adequate educa-
tion. The second is that equal educational opportunity requires offering
preschool to all children, or at least to all disadvantaged children.

A. Text and History

State education clauses require state legislatures to establish a system
of public schools.'”® The precise language of these clauses varies. Some

118.  See ALA. ConsT. art. X1V, § 256; ALASKA CoNsT. art. V11, § 1; Ariz. ConsT. art. X1, § 1;
Ark. Consrt. art. XIV, § I; CaL. Consrt. art. IX, § 1; Coro. Consr. art. IX, § 2; ConN. CONST. art.
VIII, § 1; DEL. CONST. art. X, § I; FLA. CONST. art. 1X, § 1; Ga. ConsT. art. VIII, § 1; HAw. ConsT.
art. X, § I; IpaHO CoNST. art. IX, § 1; [LL. CONST. art. X, § 1; IND. ConsT. art. VIII, § 1; lowa ConsT.
art. IX, 2d, § 3; Kan. ConsT. art. VI, § 1; Ky. ConsT. § 183; LA. ConsrT. art. VIII, § 1; ME. CONSsT. art.
VIIIL, pt. 1, § 1; Mp. ConsT. art. VIII, § 1; Mass. CONST. pt. 2, ch. 5, § 2; MicH. ConsT. art. VIII, § 2;
MiNN. Const. art. X111, § 1; Miss. Consr. art. VII1, § 201; Mo. Consr. art. 1X, § 1(a); MONT. CONST.
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clauses impose clearer, more ambitious duties on state legislatures than do
others.!’® Nonetheless, many states use similar phrases to qualify the legis-
lature’s duty, typically commanding them to establish a system of free pub-
lic schools that is “general and uniform,” “thorough and efficient,” or some
combination of these adjectives.'® Georgia’s requirement of an “adequate™
system of public education is unique,'”' as is Montana’s constitutional
guarantee of “equality of educational opportunity . . . to each person of the
state.”!2

Most clauses are silent about who is entitled to an education. Only
seven states specify age limits. Alabama extends the right of public educa-
tion to those between the ages of seven and twenty-one.'” Arkansas and
Colorado guarantee public education to those between six and twenty-one,
while Nebraska and New Jersey extend that right to those between five and
twenty-one.'”* By contrast, Wisconsin provides that public education will
be free “to all children between the ages of 4 and 20 years,”'** and Florida
has recently extended the right of education to four-year-olds.'*

A few other state constitutions suggest that public school begins with
kindergarten, while others indicate that it might begin earlier. The Arizona
Constitution, for example, states that public schools must include
“kindergarten schools, common schools, high schools, normal schools,
industrial schools, and a university,” which strongly implies that the sys-
tem need not include preschools.’?’” The constitutions of Montana and
North Dakota similarly suggest that public education begins with
“elementary” or “primary” schools.'® By contrast, seven state constitutions
require that a free education must be provided to “all children” of the state,

art. X, § 1; NEB. ConsT. art. VII, § 1; NEv. ConsT. art. XI, § 2; N.H. ConsT. pt. 2, art. LXXXIII; N.J.
ConsT. art. VIII, § 4, § 1; N.M. ConsT. art. XII, § 1; N.Y. Const. art. XI, § 1; N.C. ConsT. art. IX, §
2; N.D. CoNsT. art. VIII, § I; Onio ConsT. art. VI, § 3; OkLa. ConsT. art. XIII, § I; Or. CoNST. art.
VIII, § 3; Pa. CoNsrt. art. 111, § 14; R.1. ConsT. art. XII, § 1; S.C. ConsT. art. X1, § 3; S.D. CoNST. art.
VIII, § 1; TENN. ConsT. art. X1, § 12; TEx. ConsT. art. VII, § 1; UTaH ConsT. art. X, § 1; VT. CONST.
ch. 2, § 68; Va. ConsT. art. VIII, § I; WASH. ConsT. art. IX, § 1; W. VA, ConsT. art. XII, § 1; Wis.
ConsT. art. X, § 3; Wyo. Const. art. VIL, § 1.

119. See, e.g., John Dayton, Serrano and its Progeny: An Analysis of 30 Years of School Funding
Litigation, 157 Epuc. L. REP, 447, 457-58 (2001) (placing education clauses into four categories,
depending on their “strength”); Gershon Ratner, 4 New Legal Duty for Urban Public Schools: Effective
Education in Basic Skills, 63 TEXx. L. REV. 777, 815-16 (1985).

120.  For a useful compilation of state education clauses, see HAMILTON FisH INSTITUTE, REVIEW
OF STATE CONSTITUTIONS: EDUCATION CLAUSES (2000), http://www.hamfish.org/pub/ revedcl.pdf.

121.  Ga.ConsT. art. VIIL, § 1.

122. MonNT. CoNnsT. art. X, § 1.

123.  ALa. ConsrT. art. X1V, § 256.

124.  Ark. CONSsT. art. X1V, § 1; Coro. ConsT. art, IX, § 2; NgB. ConsT. ant. V11, § 1; N.J. ConsT.
art. VIII, § 4.

125. Wis. ConsT. art. X, § 3

126.  See supra note 33 and accompanying text.

127. Awriz. Consrt. art. X1, § 1.

128.  MonT. ConsT. art. X, § 1; N.D. Consr. art. VIIL, § 1.
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or, in Louisiana’s formulation, to persons “at all stages of human
development.”'? Two other states, New Mexico and Virginia, straddle the
line by requiring that education be available to “all children of school age,”
without specifying that age."

As this overview indicates, only the few state constitutions that spec-
ify age limits offer real guidance as to who is eligible to receive a free edu-
cation. The state constitutions that guarantee an education to “all children”
of the state might seem to require some form of preschool, but even a strict
textualist would have difficulty reading these clauses literally. It seems im-
plausible to imagine, for example, that these provisions guarantee that
every two-year-old in the state has a right of access to public school.

Even those state constitutions that specify age limits have not gener-
ated predictable court interpretations. Indeed, the two relevant decisions on
this issue are precisely contrary to what one would expect. On the one
hand, the New Jersey Supreme Court created a “quasi-constitutional” right
to preschool for some three- and four-year-old children, despite the plain
language of the education clause limiting the right of public education to
children ages five and older.”*! On the other hand, the Wisconsin Supreme
Court concluded that the provision guaranteeing “all children” four and
older a free education does not actually require districts to provide school
for four-year-olds.'*

The drafting history of the education clauses does not shed much light
on eligibility requirements. The history is generally sparse, in part because
many states borrowed provisions from their neighbors,'** and is almost uni-
formly unhelpful.’* It appears that those who drafted and ratified these
clauses typically did not discuss the age at which children would be enti-
tled to an education. We can nonetheless be confident that few, if any,
drafters or ratifiers would have contemplated preschool, given that publicly
funded preschool is a relatively recent phenomenon which postdates the
drafting of state education clauses.

At the same time, however, the history does not preclude the possibil-
ity of eligibility requirements changing as society and the need for educa-
tion change."®® One searches the drafting history in vain for indications that

129.  ALaska ConsT. art. VII, § 1; La. ConsT. art. VIII, § 1; Mo. ConsT. art. IX, § i(a); OkLA.
ConsT. art. X111, § 1; S.C. ConsT. art. XI, § 3; UTaH CONST. art. X, § I; WasH. CoNsT. art. IX, § 1.

130. N.M. ConsT. art. X1, § 1; Va. ConsT. art. VIIL, § 1.

131.  Abbott v. Burke, 710 A.2d 450, 461-62 (N.J. 1998).

132.  Zweifel v. Joint Dist. No. 1,251 N.W.2d 822, 826-27 (Wis. 1977).

133. A.E. Dick Howard, Introduction: A Frequent Recurrence to Fundamental Principles in
Developments In State Constitutional Law, in DEVELOPMENTS IN STATE CONSTITUTIONAL Law xiii
(Bradley D. McGraw ed., 1985).

134.  See William E. Thro, The Role of Language of the State Education Clauses in School
Finance Litigation, 79 Epuc. Law REP. 19, 22 & n.22 (1993).

135.  Cf DeRolph v. State, 728 N.E.2d 993, 1001 (Ohio 2000) (“The definition of [a] ‘thorough
and efficient’ [education] is not static. What was deemed thorough and efficient when the state’s
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the length of schooling was to be fixed in stone for all time. Similarly, if
one consulted the general understanding of who was entitled to education
at the time the clauses were drafted or ratified, that understanding surely
would have been tied to the degree of edueation then provided. But it is
hard to conclude from this fact alone that the original understanding of
these clauses—assuming one is interested in original understanding—
precludes an expansion of the right as the need for schooling expands.'*

A more plausible inference from the text and history is that legisla-
tures have some discretion in deciding when public schooling should be-
gin. Although case law on the issue of eligibility for public schools is
sparse, the few reported decisions suggest that legislatures have ample au-
thority to set age requirements for school attendance.'*’

At the same time, however, it is illogical to suppose that legislatures
have unfettered discretion to set eligibility requirements. Imagine the ex-
treme case of a state legislature that decided public education would be
available only to those between the ages of eight and ten. Such a limitation
would make a mockery of the right to a public education. The simple re-
quirement that legislatures maintain a system of public schools, whether
“general and uniform” or “thorough and efficient,” must limit the degree to
which legislatures can constrain eligibility for public education. That is, the
explicit textual guarantee of an education must contain an implicit guaran-
tee of at least a minimally adequate education, unless the language is unen-
forceable or a sort of joke.

Thus, an external principle, linked either to the need for the educa-
tional service or to equality, must constrain a legislature’s determination of
eligibility for educational services. (And, indeed, this basic point forms the
foundation for any and all legal claims to preschool, insofar as all claims
will ultimately rest on the notion that principles of equity or adequacy re-
quire that access to preschool be expanded.). Unless courts decide that
education clauses are simply non-justiciable, which very few have,"® it
cannot be the case that legislatures have complete freedom to determine
eligibility requirements. Such a power would effectively be the power to

Constitution was adopted certainly would not be considered thorough and efficient today.”). Similar
statements appear in opinions of the New Jersey, New Hampshirc, Vermont, and New York high
courts. See Deborah A. Verstegen, Towards a Theory of Adequacy: The Constitutional Saga of Equal
Educational Opportunity in the Context of State Constitutional Challenges to School Finance Systems,
23 St. Lours U. Pus. L. Rev. 499, 509-10 (2004).

136. Cf Hancock v. Comm’r of Educ., 822 N.E.2d 1134, 1140 (Mass. 2005) (“The framers
rccognized that the content of the duty to cducate . . . will evolve together with our society, and that the
education clause must be interpreted in accordance with the demands of modem society or it will be in
constant danger of becoming atrophied and, in fact, may even lose its meaning.”) (internal quotations
omitted).

137.  See, e.g., Simonson v. Sch. Dist. No. 14, 258 P.2d 1128 (Colo. 1953); Hoke County Bd. of
Educ. v. State, 599 S.E.2d 365, 391 (N.C. 2004); Detch v. Bd. of Educ., 117 S.E.2d 138 (W. Va. 1960).

138.  Verstegen, supra note 135, at 508.
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unilaterally interpret and enforce the various education clauses in state con-
stitutions.

In addition, it is important to recognize that legislatures in forty states
have already provided publicly funded preschool to some children. As dis-
cussed in greater detail below, this may make the issue of age eligibility
largely irrelevant, insofar as the legislature’s action may be a tacit accep-
tance that preschoolers are entitled to educational services. Indeed, it is
hard to understand how else to interpret a state’s decision to provide pub-
licly-funded preschool other than as an agreement to provide education to
some four-year olds. To the extent this interpretation is correct, the relevant
question is not whether courts can lower age-eligibility requirements, but
whether legislatures, having already effectively done so, can pick and
choose which preschool-age children receive a publicly funded education.

The only point to recognize, for now, is that the text and history of
education clauses do not resolve preschool claims—just as they do not
fully resolve more general claims for increased funding. To be sure, one
could make text-based arguments for a right to preschool, especially in
those few states that guarantee a right of education for four-year olds. Even
in states that are silent on age eligibility but nonetheless guarantee the right
to a “thorough and efficient” system of schools, text-based arguments are
available. One could argue, for example, that a school system is neither
thorough nor efficient absent preschool.’*® On the other hand, one could
make text-based arguments against a right to preschool in those few states,
like New Jersey, where the constitution explicitly limits the right of public
education to those five and older. Absent explicit language in either direc-
tion, however, intellectual honesty compels the conclusion that neither the
language nor the history is determinate. The language and history do not
obviously entitle all children to preschool, nor do they foreclose recogni-
tion of such a right.

Given that a right to preschool is neither foreclosed nor guaranteed by
text or history, the next place to turn is precedent. This is where things get
especially interesting.

B. Precedent

Decisions regarding school-finance systems comprise the most rele-
vant precedents. Since the late 1960s, litigants have challenged the equity
and adequacy of school funding systems.'*® In 1973, the U.S. Supreme
Court effectively closed the door to federal relief in San Antonio v.

139.  Cf. Lake View Sch. Dist. No. 25 v. Huckabee, No. 01-836, 2004 WL 1406270 (Ark. June 18,
2004) (acknowledging conclusion of special masters that “research shows if a child is not proficient by
the fourth grade, money spent on remediation which was not spent on early-childhood education would
have a much lower chance of bringing the child to a proficiency level”) (internal quotation omitted).

140.  Ryan, Schools, Race, and Money, supra note 9, at 253.
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Rodriguez."' In that decision, the Court upheld Texas’ unequal school
funding scheme against an equal protection challenge. The Court con-
cluded that education is not a fundamental right and that Texas’ funding
system furthered the state’s legitimate interest in promoting local control.

Undeterred, litigants turned to state courts, where they have experi-
enced a good deal of success. At first, litigants primarily argued that educa-
tion and equal protection provisions in state constitutions guaranteed
students a right to equal educational opportunity. Plaintiffs typically re-
quested some sort of equalized funding as relief. Results in these so-called
equity suits were, and continue to be, mixed. Plaintiffs have prevailed in
nine states, while they have lost equity cases in seventeen. '

In the late 1980s, most advocates abandoned equity claims and began
raising adequacy claims. Instead of arguing that state constitutions guaran-
teed a right to equal educational opportunity, advocates argued that they
entitled all children to an adequate education.'*® Adequacy claims have fo-
cused exclusively on state education clauses and have requested as relief
the funding necessary to ensure all children the opportunity to receive an
adequate education. Results in adequacy cases have been more favorable to
plaintiffs, with success in eleven states and losses in only five.'*

All told, school finance plaintiffs have prevailed in roughly twenty
states, while they have lost in a bit more than twenty. It is important to no-
tice that most of the losses came in cases advancing equity rather than ade-
quacy claims. Given that litigants in a number of states have succeeded in
adequacy cases after losing equity cases,'® the story of school-finance liti-
gation is hardly complete in those states that have heard only unsuccessful

141. 411US.1(1973).

142. For a collection of these cases and further discussion, see William S. Koski, Of Fuzzy
Standards and Institutional Constraints: A Re-Examination of the Jurisprudential History of
Educational Finance Reform Litigation, 43 SANTA CLARA L. REv. 1185, 1189 n.9, 1191 n.14 (2003);
McUsic, supra note 19, at 1345-46 & n.72 (2004); Ryan, Schools, Race, and Money, supra note 9, at
266-68.

143.  For further discussion of the trends in school-finance cases, see, for example, James E. Ryan
& Thomas Saunders, Foreword to Symposium on School Finance Litigation: Emerging Trends or New
Dead Ends?, 22 YALE L. & PoL’Y REv. 463, 465-68 (2004) [hereinafter Ryan & Saunders]; Ryan,
Schools, Race, and Money, supra note 9, at 266-72.

144.  Karen Swenson, School Finance Reform Litigation: Why Are Some State Supreme Courts
Activist and Others Restrained?, 63 ALB. L. Rev. 1147, 1149 (2000). 1 should note that the dividing
line between equity and adequacy decisions is often blurrier than this discussion—and most
commentators—suggest. Some courts combine principles of equity and adequacy in their decisions,
requiring, for example, that “students have a fundamental right to an equal opportunity for a sound
basic education.” Vincent v. Voight, 614 N.W.2d 388, 396 (Wis. 2000). For further discussion of this
point, see Koski, supra note 142, at 193; Ryan & Saunders, supra note 143, at 468-69. For analytical
purposes, it remains useful to distinguish between adequacy and equity claims; the fact that some courts
might blend these principles should not affect the outcome of preschool cases, given that both
principles support expanding access.

145. See, e.g., Campaign for Fiscal Equity, Inc. v. State, 801 N.E.2d 326 (N.Y. 2003) (upholding
adequacy claim after same court, in earlier decision, had rejected equity claim).
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equity suits.'* More generally, it bears emphasizing that school finance
litigation is rarely resolved in one trip to a state’s highest court. In many
states, litigants return to court numerous times to work out remedies or test
different theories. For these reasons, school-finance litigation continues
apace, with active litigation in twenty-three states.'”’ Thus, there are and
will continue to be plenty of opportunities to pursue preschool claims.

School-finance suits, not surprisingly, are about funding, which might
make some readers wonder how these cases can help preschool advocates.
The key is to recognize that the underlying rights in these cases need not be
defined solely in terms of money.!** The rights recognized in school fi-
nance decisions are rights either to equal or adequate educational opportu-
nities. To be sure, the remedies requested tend to focus on funding levels
(although some courts have also focused on specific inputs like class sizes).
But funding remedies do not exhaust the scope of the underlying rights at
stake in school finance cases.'* The key question, then, is whether access
to preschool should be considered part and parcel of the right to an ade-
quate education or the right to equal educational opportunities.

1. Preschool and the Right to an Adequate Education

The right to an adequate education could support two different claims
to preschool. One would be broadly based, arguing for a universal right of
access. The other claim would be targeted toward disadvantaged children. 1
discuss each in turn.

Adequacy cases in the school finance arena essentially involve two
conceptual steps. The first is to define the goals of an adequate education,
and the second is to determine the resources necessary to reach those goals.
Courts vary a good deal in how they approach both steps. Some articulate
broad end goals, for example, while others set a series of intermediate
goals, sometimes looking to academic standards established by state legis-
latures to help define the contours of an adequate education.'®® Similarly,
when it comes to resources, some courts simply admonish legislatures to

146. A number of courts that have rejected claims to equal funding have explicitly left the door
open for adequacy claims. The Supreme Courts of Virginia, Maine, Minnesota, and Wisconsin, in the
course of rejecting claims to equal funding, pointed out that plaintiffs failed to demonstrate that the
education provided was inadequate, suggesting that relief might be available upon such a showing. See
Sch. Admin. Dist. 1 v. Comm’r, 659 A.2d 854, 857 (Me. 1994); Skeen v. State, 505 N.W.2d 299, 302-
03 (Minn. 1993); Scott v. Commonwealth, 443 S.E.2d 138, 140, 142 (Va. 1994); Kukor v. Gover, 436
N.W.2d 568, 582 (Wis. 1989).

147.  School Finance Litigation, Epuc. Wk., Dec. 8, 2004, at 32 tbl.l, available at
http://www.edweek.org/ew/articles/2004/12/08/15. The publication of this table preceded the
Massachusetts Supreme Court’s recent decision, Hancock v. Comm’r of Educ., 822 N.E2d 1134
(Mass. 2005), which lowers the number reported in the table from twenty-four to twenty-three.

148.  James E. Ryan, Sheff, Segregation, and School Finance Litigation, 74 N.Y.U. L. REv. 529,
546-48 (1999).

1499. M

150.  See Ryan & Saunders, supra note 143, at 472-78.
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provide sufficient funding. Others require legislatures to conduct a costing-
out study to determine the proper level of funding. Some courts have gone
even further and ordered that states provide additional resources to children
who are economically disadvantaged or otherwise at risk of failure.''

The key point to recognize about these cases is that they require the
articulation of an outcome goal or series of goals and some demonstration
that a particular input is helpful to reach the goal(s). Importantly, courts do
not require plaintiffs to demonstrate that a certain input is absolutely neces-
sary to reach a specific outcome. The social science evidence regarding the
relationship between particular inputs and outcomes is notoriously con-
flicted.!*? If courts required plaintiffs to show that a certain input or a par-
ticular level of funding were absolutely necessary to reach a particular
outcome, all adequacy cases would fail. Instead, courts either order general
spending levels that appear adequate in light of what successful schools
spend, or they order particular inputs, such as small class sizes, that have
some proven pedagogical value.'”

By now, the architecture of a claim to preschool should be appar-
ent: the input of preschool is strongly related to a number of outcomes that
are or should be included in any definition of an adequate education.
Preschool has both short-term benefits, such as increased readiness for kin-
dergarten and first grade, and long-term benefits, such as decreased place-
ments in special education and decreased grade-retention. It can also
increase the chances of high school graduation and college attendance and
can improve future employment opportunities.'>*

These short- and long-term outcomes should all be considered com-
ponents of an adequate education. Indeed, many have already been incor-
porated in court definitions of adequacy,'”® and none is controversial or
requires an especially expansive conception of adequacy. School readiness
is crucial to school success because those who begin behind tend to stay
behind or fall even further behind. Avoiding special education placements
and grade retention is integral to an adequate education because an ade-
quate education must prepare students to advance from grade to grade
within the regular curriculum. Graduating from high school must also be a
component of an adequate education; clearly, a school system that fails to
enable students to graduate from high school cannot be considered

151. Id

152. See Ryan, Schools, Race, and Money, supra note 140, at 289-93; see generally THE
BROOKINGS INSTITUTION, DOES MONEY MATTER? THE EFFECT OF SCHOOL RESOURCES ON STUDENT
ACHIEVEMENT AND ADULT Success (Gary Burtless ed., 1996).

153.  See infra note 156.

154.  See, e.g., supra note 51 and accompanying text.

155.  See, e.g., Hoke County Bd. of Educ. v. State, 599 S.E.2d 365, 386 (N.C. 2004) (examining
academic performance, dropout rates, graduation rates, need for remedial help, ability to compete in job
markets, and ability to compete in college as evidence of whether students were receiving a
constitutionally adequate education).
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adequate. Similarly, an adequate education should prepare students to at-
tend college or enter the workforce.

As long as some or all of these short- and long-term goals are consid-
ered part of the definition of “adequacy,” there is a very strong argument
that preschool ought to be included within a student’s right to an adequate
education. The simple reason is that preschool helps students achieve every
one of these goals.

The social science evidence is not sufficiently strong to conclude that
preschool is absolutely necessary for all children, but few—if any—
educational interventions could meet this exacting a standard. More to the
point, the research is strong enough to conclude that preschool offers equal
or greater benefits than many interventions ordered as part of adequacy
cases, such as increased funding generally, smaller class sizes, or improved
facilities.'*® Given the price tag of many of these interventions, moreover,
preschool may be one of the most cost-effective and efficient inputs that a
court could order."’

A strong legal case, therefore, can be made for including universal
preschool in any definition of the right to an adequate education. While the
social science evidence suggests that disadvantaged children benefit the
most from preschool, this does not foreclose recognizing a right of univer-
sal access. A number of educational inputs, such as smaller class sizes, also
provide greater benefits to disadvantaged students.'® Yet because these
interventions also provide some benefit to all students, courts typically do
not limit their provision to disadvantaged children.'® Preschool need not be
treated differently from these other inputs, given that it, too, provides bene-
fits for all children.

At the same time, however, the tilt of the social science evidence
does give courts and litigants the option of pursuing a more targeted inter-
vention. Some courts and advocates may worry about the costs and politi-
cal plausibility of ordering universal access to preschool. As a result, they
may be more attracted to programs that focus on serving disadvantaged

156.  See, e.g., Abbott v. Burke, 710 A.2d 450 (N.J. 1998) (considering funding levels, class sizes,
and facilities in determining whether school finance system is constitutional); State v. Campbell County
Sch. Dist., 19 P.3d 518 (Wyo. 2001) (same).

157.  The New Jersey Supreme Court, for example, ordered the state to spend billions of dollars to
repair inadequate facilities and to build new ones. Abbott, 710 A.2d at 526. The legislature ultimately
allocated $6 billion for facilities funding. Alexandra Greif, Politics, Practicalities, and Priorities: New
Jersey's Experience Implementing the Abbott V Mandate, 22 YALE L. & PoL’y REev. 615, 637 (2004).

158. Bruce J. Biddle & David C. Berliner, What Research Says About Small Class Sizes and Their
Effects, PoL’Y PErsP., 2002, at 14, available at http://www.wested.org/online_pubs/ small_classes.pdf.

159.  See, e.g., Campbell, 19 P.3d at 541-44 (recognizing that studies indicate “that smaller class
size can boost student achievement, particularly among at risk children,” but not limiting its
conclusions regarding appropriate class size to disadvantaged children); Hancock v. Driscoll, No. 02-
2978, 2004 WL 877984, at *141 (Mass. Super. 2004) (same); Campaign for Fiscal Equity, Inc. v. State,
801 N.E.2d 326, 335-36 (N.Y. 2003) (same).
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children, on the theory that such programs are more politically feasible and
cost-effective.

This leads to the second approach, as those interested in more targeted
programs also have a strong legal argument. The idea is simple and com-
ports with both intuition and social science evidence: disadvantaged chil-
dren need more assistance in order to obtain an adequate education.
Although still unusual, some courts in adequacy cases have begun to pay
attention to the additional needs of poor children and others who may be at
risk of educational failure.’® These courts have ordered states to provide
extra resources and programs to address those needs. The basic rationale,
again, is that reaching the outcome goals of adequacy requires offering
more help to those who need it.

Preschool fits perfectly within this narrower conception of adequacy.
Its benefits to disadvantaged children are well established in the social sci-
ence literature. To the extent that the right to an adequate education re-
quires offering additional help to those who need it, preschool’s
documented benefits should put it at or near the top of the list of programs.
Indeed, this may explain why some courts, in the context of adequacy suits,
have already focused on preschool.

Relying on a version of this targeted adequacy theory, four different
state courts——Arkansas, New Jersey, Massachusetts, and North Carolina—
have recognized a right to preschool. In New Jersey, the Supreme Court
granted a right to preschool to threc- and four-year-olds in poor, urban dis-
tricts.!s' In Massachusetts, a trial court determined that the state should
provide free access to preschool for all at-risk three-and four-year-old chil-
dren whose parents cannot afford private preschool.’®> A North Carolina
trial court ordered preschool for all disadvantaged four-year-olds in the
state,’®® and an Arkansas trial court similarly suggested that preschool
should be provided to disadvantaged children.'®

The three trial court decisions have been overturned. The Arkansas
Supreme Court reversed the trial court’s decision because of a unique pro-
vision in the Arkansas Constitution, which clearly provides the legislature
discretion to fund or not fund preschool.'®® The North Carolina Supreme
Court concluded that it was premature to order access to preschool.'*® Most
recently, the Massachusetts Supreme Court concluded that, at least for the

160.  See Ryan & Saunders, supra note 143, at 468-72.

161.  Abbotr, 710 A.2d at 461-62.

162.  Hancock, 2004 WL 877984, at *136-46 & n.221.

163. Hoke County Bd. of Educ. v. State, No. CVS1158, 2000 WL 1639686, at *112-13 (N.C.
Super. Oct. 12, 2000) (unpublished opinion).

164. Lake View Sch. Dist. No. 25 v. Huckabee, 91 S.W.3d 472, 500-02 (Ark. 2002) (discussing
trial court’s unpublished opinion).

165. Id

166. Hoke County Bd. of Educ. v. State, 599 S.E.2d 365, 392-95 (N.C. 2004).
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time being, any decision to increase access to preschool should be left to
the legislature.'®’ The issue of a legal right of access to preschool has thus
been resolved in two states, one in favor of access and one against, while it
remains unresolved in two others.

Although not all remain good law, the four favorable rulings are none-
theless instructive to consider together because all employed similar rea-
soning. Each court reasoned backward from the idea that an adequate
education entails achieving certain academic goals, such as reading, basic
math skills, advancing from one grade to the next, and graduating from
high school. Relying on social science studies, they then observed that
“at-risk” children begin school behind their more affluent peers, and that
this gap often grows larger as schooling continues. Poor children who have
attended high-quality preschools, by contrast, begin school on more equal
footing. They are therefore more likely to achieve the academic milestones
that constitute an adequate education. Thus, in order to ensure that all chil-
dren have a reasonable opportunity to obtain an adequate education, these
courts concluded that “at-risk” children must be provided at least a year of
preschool.'6®

Although these courts may have slightly oversimplified the issues,
their reasoning is persuasive and consistent with intuition, social science,
and even basic ideas of fairmess. Ultimately, these courts agreed that in or-
der to receive an adequate education, students must begin kindergarten and
first grade prepared to learn. If they do not, they head toward a path of aca-
demic failure.'® If students do enter school prepared, a different snowball
effect can occur, in which students experience academic success and are
inspired to achieve. Their teachers and parents, in turn, may witness the

167.  The court’s decision is a little hard to decipher, in part because it is a split decision, and in
part because none of the justices devotes much attention to the specific issue of access to preschool.
Three justices concluded that it was inappropriate to intervene at this point, given the progress the
legislature had made in reforming the educational system in response to an earlier school finance
decision; these justices also suggested that whether to provide preschool education was a “policy
decision” for the legislature, at least for the moment. See Hancock, 2005 WL 332016, at *3, *17-18.
Two other justices would cut back on the court’s expansive reading of the Education Clause in an
earlier decision, see id. at *19-24, while two other justices would order a study to determine—among
other things—the costs of increasing access to preschool, see id. at *28. Taken together, five out of
seven justices would seem to agree that, at the very least, increased access to preschool might someday
be ordered by the court.

168. See Lake View, 91 S.W.3d at 500-02; Hancock, 2004 WL 877984, at *136-46 & n.221;
Abbott v. Burke, 710 A.2d 450, 461-62 (N.J. 1998); Hoke, 2000 WL 1639686, at *112-13.

169. This intuition played a strong role in motivating the North Carolina trial judge, Howard
Manning, to request that plaintiffs include a claim for preschool in their complaint. A Republican,
Manning explained recently that his experience in sentencing juvenile drug dealers, “most of them
black and most of them poor,” convinced him “that something is not right and you’ve got to do
something with them early.” Tico A. Almeida, Refocusing School Finance Litigation on At-Risk
Children: Leandro v. State of North Carolina, 22 YALE L. & PoL’y REv. 525, 535 n.74 (quoting Judge
Manning).
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child’s satisfaction and engagement with school and become more moti-
vated to help them succeed.'”

Notice that this analytical approach to the adequacy claim can render
irrelevant the issue of age eligibility for public education. Under this con-
ception, preschool is a supplemental service that will help some students
realize their right to an adequate education, but it is not a service that actu-
ally expands the scope of that right. This may seem overly formalistic, and
perhaps it is. Nonetheless, the North Carolina and New Jersey Supreme
Courts both relied upon this reasoning.

The North Carolina Supreme Court began by observing that because
the General Assembly has the authority to set age limits for school, the
court could not order the state to provide school for all four-year-olds.'”
The court then reasoned that:

when considered in the context of the related issue of pre-
kindergarten programs, the crux of this issue is less about whether
school must be offered to four-year-olds than it is about whether
the State must help prepare those students who enter the schools to
avail themselves of an opportunity to obtain a sound basic
education.'”

Although it ultimately rejected Plaintiffs’ claim for preschool, the issue of
age eligibility did not preclude judicial review of that claim. The New
Jersey Supreme Court relied on similar reasoning to evade the age restric-
tion in the New Jersey Constitution, which extends the right to education
only to children five and older.'™

To be sure, this analytical approach leaves open the possibility that
future claims will be made for additional interventions thought necessary to
prepare children for kindergarten. It rests, in other words, atop a potentially
slippery slope. If preschool is ordered because it is thought necessary to
prepare children for school, so too could health care or housing be thought
necessary to prepare children for school.

This is a legitimate concern, but not an unanswerable one. To begin,
all adequacy claims raise the same slippery-slope issue, either explicitly or
implicitly. Whether children succeed in school has a lot to do with what
happens outside of school. If the right to an adequate education were taken
to its logical conclusion, states could be ordered to provide all sorts of so-
cial services that improve the academic performance of children. Yet most
courts have proven capable of limiting their focus to school-based ser-
vices." Given this history, it should not be difficult for courts to

170.  See Hancock, 2004 WL 877984, at *140 n.205 (quoting testimony of Professor Barnett).

171.  Hoke, 599 S.E.2d at 638-39.

172.  Id. at 639.

173.  Abbort, 710 A.2d at 461-62.

174. See Ryan & Saunders, supra note 143, at 468-69 (describing additional services ordered by
courts).



2006] A CONSTITUTIONAL RIGHT TO PRESCHOOL? 81

distinguish between preschool and social services like health care or hous-
ing. The former is obviously school-based and intimately linked to educa-
tion and the academic process, whereas the latter are several steps removed
from that process. This is not to say that courts cannot or should not in-
clude social services within adequacy-based remedies, but merely that in-
cluding preschool does not commit them to doing so.

In sum, in states that have recognized or can be persuaded to recog-
nize a right to an adequate education, there are strong legal arguments for a
right to preschool. This should be encouraging news for preschool advo-
cates, given that twelve states have already recognized a right to an ade-
quate education, roughly thirty have yet to decide the issue, and the trend
seems clearly in favor of recognizing such a right.'”

As for the choice between universal access and targeted programs,
neither the social science data nor the legal rules are conclusive. The social
science data shows that preschool benefits all children, but provides greater
benefits to those who are disadvantaged. The right to an adequate educa-
tion, in turn, can encompass either an undifferentiated approach or one that
addresses the differing needs of various students. As a result, strong legal
claims can be made for universal preschool and for programs targeted to
disadvantaged children. There is nothing unusual or surprising about this,
given that a number of inputs—think again of smaller class sizes—could
also be part of a general right to adequacy or part of a program designed to
meet the special needs of disadvantaged students. All it means, ultimately,
is that litigants and courts have a legitimate choice to make in terms of how
broad the right and remedy ought to be in a particular case in a particular
state.

2. Preschool and the Right to Equal Educational Opportunity

Courts and litigants face a similar choice in states that have recog-
nized a right to equal educational opportunity. Like the right to adequacy,
the right to equal educational opportunity can support both a universal ac-
cess claim and a request for a program limited to disadvantaged children.
In this context, the latter claim is the stronger one.

Equity decisions typically follow a path familiar to those acquainted
with federal equal protection jurisprudence. Courts first determine whether
education is a fundamental right or whether a school funding system dis-
criminates on the basis of wealth, a classification which some state courts
recognize as suspect. If courts conclude either that education is a funda-
mental right or that a suspect class is implicated, or both, they apply strict
scrutiny and determine whether existing inequalities in funding or

175. See David J. Hoff, States on Ropes in Finance Lawsuits, EDuc. WK., Dec. 8, 2004, at 1
(observing that “[a}fter 15 years of litigation over whether states are adequately financing their K-12
schools, the momentum has tipped in favor of those who say they are not™).



82 CALIFORNIA LAW REVIEW [Vol. 94:49

programs are necessary to satisfy a compelling state interest.'”® If strict
scrutiny is not triggered, courts apply the more deferential rational basis
test. Usually, the standard of review dictates the outcome, much as it does
in federal law, meaning that strict scrutiny leads to a finding of unconstitu-
tionality and rational basis the opposite."”” But some state courts have
struck down funding systems even while applying a rational basis test, al-
beit one with more spine than the federal version.!”

Applying this analytical framework to preschool claims is fairly
straightforward, although there are some twists. As discussed, forty states
and the District of Columbia provide preschool, but not all disadvantaged
children are served.'” At the same time, the right to equal educational op-
portunity has been recognized in nine states.'®® A state required to guaran-
tee equal educational opportunities, and which provides preschool to some
but not all children, should have to demonstrate either a compelling state
interest or a truly rational basis for failing to serve all children.

States can be expected to argue that a lack of funds justifies offering
limited opportunities for preschool. Cost alone is usually not deemed suffi-
cient, by either federal or state courts, to justify denying constitutional
rights.'®! At the same time, however, states surely have an unassailable in-
terest in not wasting public funds. And, indeed, some courts in school
funding cases have recognized that states retain authority to ensure that
scarce resources are spent wisely.'®? Unless courts are willing to guarantee
absolute horizontal equality, states must be free to refuse funding programs
or services that are educationally ineffective or tangential to a school’s
academic mission. It would be odd, for example, for a court to require a
state to ensure that all schools have sufficient resources to offer a course in
woodworking because such courses are offered in some schools.

This suggests that, ultimately, whether a state must increase access to
preschool will likely (and should) turn on the strength of the social science
evidence regarding the benefits of preschool. The reason is simple: the
more beneficial preschool is for children, the less a lack of resources

176. See, e.g., Serrano v. Priest, 557 P.2d 929, 951 (Cal. 1977); Horton v. Meskill, 376 A.2d 359,
372 (Conn. 1977); Pendleton Citizens for Comm. Schs. v. Marockie, 507 S.E.2d 673, 680-81 (W.Va.
1998); Campbell County Sch. Dist. v. State, 907 P.2d 1238 (Wyo. 1995).

177. For decisions applying the rational basis test and upholding the challenged funding scheme,
see, for example, Shofstall v. Hollins, 515 P.2d 590, 592-93 (Ariz. 1973); Lujan v. Bd. of Educ., 649
P.2d 1005, 1023 (Colo. 1982); Hornbeck v. Somerset County Bd. of Educ., 458 A.2d 758, 789 (Md.
1983).

178.  See, e.g., Dupree v. Alma Sch. Dist., 651 S.W.2d 90, 93 (Ark. 1983); Tenn. Small Sch. Sys.
v. McWherter, 851 S.W.2d 139 (Tenn. 1993); Brigham v. State, 692 A.2d 384, 397 (Vt. 1997).

179.  See supra note 27 and accompanying text.

180.  See supra note 142 and accompanying text.

181. See, e.g., Bounds v. Smith, 430 U.S. 817, 824-25 (1977); Bell-Bey v. Williams, 87 F.3d 832,
838 (6th Cir. 1996); Whitney v. Buckner, 734 P.2d 485 (Wash. 1987); Crain v. Bordenkircher, 382
S.E.2d 68 (W. Va. 1989).

182. See, e.g., Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 193 (Ky. 1989).
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should be considered a compelling or legitimate reason to provide pre-
school to only a limited group. A lack of resources, for example, presuma-
bly would not justify providing fewer teachers in some schools than others.

As discussed, all children can benefit from preschool, although disad-
vantaged children can benefit more. This leaves courts and advocates with
the same basic choice they face in states that recognize a right to an ade-
quate education. On the one hand, there is a decent argument that pre-
school, once offered, should be universal. Preschool is as beneficial as
other programs or services that are explicitly or implicitly required to be
available to all. If the right to equal educational opportunity, for example,
requires small class sizes for all children, then it should also require equal
access to preschool, as the educational benefits of preschool seem equal to
or greater than the benefits of small class sizes. To the extent litigants can
make this showing, they should have a fairly strong basis for arguing that
universal preschool should be included within a court’s definition of equal
educational opportunity.

That said, an even stronger argument can be made on behalf of disad-
vantaged children, if only because it is much more difficult to justify dis-
tinctions within this group of children than it is to justify distinctions
between disadvantaged and relatively affluent children. Equal educational
opportunity does not require equal treatment of all children, given that all
children are not equally situated.'® Children disadvantaged by poverty or
otherwise at risk of educational failure certainly can, and perhaps must, be
provided additional resources to help level the playing field. Preschool is
one of those resources.

States have already limited preschool to those at risk of educational
failure, including children disadvantaged by family poverty. Given the
strong evidence indicating that these children benefit the most from pre-
school, states have a plausible argument that scarce resources should be
spent where the benefits are the greatest. That is, states would have a de-
cent argument that they have a compelling or legitimate interest in limiting
preschool funding to disadvantaged children, where the funds will have the
most impact.

But states do not have a comparable justification for serving only
some poor children and not others. A/l of these children can benefit, in the
same general way, from preschool. These children are similarly situated in
every relevant way, and the potential benefits of preschool to them are sig-
nificant. As a result, courts should not accept a lack of resources as suffi-
cient justification for providing preschool to some but not all
disadvantaged children. Again, courts presumably would not accept a lack
of resources as justification for lowering class sizes or providing qualified

183.  For discussion of horizontal and vertical definitions of educational equality in the funding
context, see Ryan & Saunders, supra note 143, at 468-69.
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teachers for some poor students but not others. The same should be true for
preschool.

For all of these reasons, preschool claims should thus fare well in
states that have recognized—or will recognize in the future—a constitu-
tional right to equal educational opportunity. Equity-based claims for pre-
school could also succeed, it bears mentioning, in states that have
tentatively recognized a right to equal educational opportunity but have
rejected claims for equal funding. These courts have explicitly rejected a
right to equal funding on the ground that a right to equal educational op-
portunity can be provided without equalized funding. Regardless of its ac-
curacy, this sort of reasoning simply does not apply in the preschool
context.'®* Equality of opportunity cannot be achieved by providing pre-
school to some and denying it to others, at least where those denied access
cannot pay for private alternatives.

When the equity and adequacy-based claims for increased access to
preschool are considered together, it becomes clear that there are a number
of strong theories upon which to rest these claims. This does not mean that
states will roll over in litigation and concede plaintiffs’ claims.
Consideration of the objections that States will likely raise, however, actu-
ally helps highlight the strength of the legal case in favor of preschool.

C. Objections and Responses

States can be expected to offer at least three objections. The first is a
separation of powers argument, and the point is the simple one that legisla-
tures, not courts, should determine whether preschool is offered and who is
eligible to attend. The second and related argument is that the social sci-
ence evidence does not justify a court-ordered right to preschool. Both ob-
jections have already surfaced in preschool cases.!®® The third objection,
which has not yet been made but will not remain offstage for long, is a ver-
sion of the slippery slope: preschool is analogous to college, and any right
to the former would require granting a right to the latter.

1. Separation of Powers

The state’s separation of powers argument prevailed in Arkansas,
where the state supreme court refused to order the state to provide pre-
school. The court relied heavily on language unique to the Arkansas
Constitution, which provides that the legislature “may spend public funds
for the education of persons over twenty-one (21) years of age and under
six (6) years of age, as may be provided by law, and no other

184.  See, e.g., Skeen v. State, 505 N.W.2d 299, 315-18 (Minn. 1993) (concluding that education is
a fundamental right but that equal funding is not, and discussing similar holdings of other state courts).

185. Lake View Sch. Dist. No. 25 v. Huckabee, 91 S.W.3d 472, 501-02 (Ark. 2002); Hoke County
Bd. of Educ. v. State, 599 S.E.2d 365, 393 (N.C. 2004).
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interpretation shall be given to it.”'*¥ As the court correctly concluded, this
language obviously grants the legislature the authority to determine
whether to fund preschool. The court went beyond this language, however,
and asserted that whether to provide preschool is a “public-policy issue
for the General Assembly to explore and resolve”® As such, the
court determined that it is beyond the power of courts to “mandate
pre-school education as an essential component of an adequate
education.”!®

The Arkansas court’s first argument is difficult to rebut, but it is ir-
relevant outside of Arkansas. The court’s second argument is the oppo-
site—pertinent beyond Arkansas, as it essentially states a general
separation of powers argument against court involvement, but not hard to
rebut.

To begin with the obvious, constitutional language requires interpreta-
tion and implementation, including language in state constitutions that cre-
ates an affirmative right to education. The overwhelming majority of courts
entertaining school funding suits have reached this conclusion. Though not
all cases have been successful, very few have been rejected outright on
separation of powers grounds.'® If courts are willing, as they should be, to
dctermine whether state constitutions create a right to equal or adequate
educational opportunities, they must be committed to defining the content
of those opportunities. This point cannot be emphasized enough: given that
no state constitution defines the elements of an adequate or equal educa-
tional opportunity, courts must, at some point, give content to these rights.

Preschool claims simply ask courts to carry out this task. Courts may
determine that, on the merits, preschool should not be included as part of a
student’s right to equal or adequate educational opportunities. But it would
be unjustified for a court to determine that the decision about this particular
input (preschool) must be left to the legislature, while identifying the other
inputs that must be included within any definition of the right to equal or
adequate educational opportunities. To return to Arkansas, it is hard to un-
derstand how the court could decide, on the one hand, that students have a
right to an adequate education and adequate funding, while at thc same
time declaring that it would violate separation of powers principles even to
address whether that right should include access to preschool.'”® By

186. ARrk. CoNsT. art. 14, §1 (emphasis added). The Arkansas Supreme Court determined that
“[tIhis language could not be clearer. The General Assembly, and it alone, provides what early-
childhood-education programs shall be implemented.” Lake View Sch. Dist. No. 25 v. Huckabee, No.
01-836, 2004 WL 1406270 (Ark. June 18, 2004).

187.  Lake View, 91 S.W.3d at 501-02.

188. Id

189.  See Verstegen, supra note 135, at 508.

190.  1ndeed, the court emphatically declared, in an earlier opinion, that the question of whether
students in Arkansas were receiving a constitutionally adequate education must be determined by the
judiciary. Lake View, 91 S.W.3d at 484,
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deciding the funding question, the court confirmed that the issue of ade-
quacy is justiciable. If courts conclude they are authorized and competent
to assess the inputs and outputs necessary to give life to the right to an ade-
quate education, they are necessarily authorized and competent to decide
the preschool question.

As a practical matter, moreover, it is important to recognize that
courts would not be asking legislatures to adopt completely new programs.
In a very real sense, state legislatures in the forty states that offer preschool
programs have already committed to providing preschool and to including
it as part of puﬁlic education. A court that ordered a state to increase access
to preschool would not be forcing the state to offer an entirely new educa-
tion program, which the state might believe is ineffective or inefficient.
Instead, the court would simply be determining that principles of equity or
adequacy require the state to expand access to a pre-existing, legislatively
created program.

The fact that legislatures already offer some students preschool also
helps answer a more specific separation of powers argument, which arose
in the North Carolina case, relating to age-eligibility for public education.
States may contend, as did North Carolina, that they have unfettered au-
thority to determine who is eligible for public education.’! One possible
response, already discussed, is that preschool is not the beginning of public
education, but rather a special program designed to help disadvantaged
children prepare for the start of their “real” education.'®? Another less for-
malistic response focuses on the fact that states have already determined
that some four-year olds, and in some instances three-year olds, are eligible
for preschool. It would be odd if, having made this determination, states
could prevent courts from determining whether access to preschool should
be expanded on the ground that only the legislature can determine who is
age-eligible for public education.

The Massachusetts trial court’s decision in Hancock v. Driscoll illus-
trates the point. The court noted that the state constitution requires that
education be provided at the “public school level,” but does not identify the
boundaries of that “level.”'”® By statute, the state board of education estab-
lishes mandatory ages of school attendance. In each of the plaintiff dis-
tricts, however, some children attended publicly funded preschool
programs. Curriculum frameworks adopted for all public schools by the
State Board, moreover, included a preschool component. Because of these
facts, the court concluded “that the Commonwealth does in fact include
preschool programs as part of the education prescribed at ‘the public

191.  Hoke County Bd. of Educ. v. State, 599 S.E.2d 365, 391-92 (N.C. 2004).

192, Id

193.  Hancock v. Driscoll, No. 02-2978, 2004 WL 877984, at *1-2 (Mass. Super. Apr. 26, 2004)
(citing McDuffy v. Sec. of Exec. Office of Educ., 415 Mass. 545 (Mass. 1993)).
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school level.””'™ The same basic argument can be made against states that,
by their own actions, have created public preschool programs and made
preschool a part of the public school system. In short, these states should
not be able to use the issue of age-eligibility to shield themselves from
court review.

2. Social Science Evidence and Deference

The second, related objection, a version of which also arose in the
North Carolina case, is that the evidence regarding the benefits of pre-
school is not yet strong enough to justify a court mandate requiring it.'”®
This argument is related to the first objection because the more debatable
the benefits of preschool, the more this seems like an issue for the legisla-
ture to resolve. This objection is easily answered, at least in those states
whose courts have already overturned school funding systems. As dis-
cussed previously, the social science evidence regarding the benefits of
preschool is quite strong. The social science evidence regarding the general
relationship between funding and achievement, by contrast, is quite con-
tested, as is some of the data regarding specific inputs, such as small class
sizes.'® If courts do not find the lack of undisputed evidence an insuper-
able obstacle in traditional school funding suits, they should not be deterred
by the generally stronger evidence regarding the benefits of preschool.

There is a subtler version of this argument, which carried the day in
North Carolina, and echoes of which can be heard in the Massachusetts
Supreme Court decision. The North Carolina Supreme Court agreed with
the trial court that the state must provide at-risk children additional services
designed to meet their special needs. The court also agreed that this obliga-
tion extended to children who had not yet entered kindergarten, a group the
court referred to as “prospective enrollees.” But the court refused to order
preschool as the service the state must provide. The court concluded that
ordering preschool would be premature because the state was already mov-
ing in that direction, and because plaintiffs failed to prove that preschool
was necessarily the most effective program to prepare four-year-olds for
school.'’

In essence, the court allowed the state the first opportunity to deter-
mine how best to prepare disadvantaged children for school. This is a com-
pletely defensible position. It is also one that preschool advocates should
welcome, albeit as a second-best resolution, because it most likely will lead
to increased access to preschool. The reason is the lack of viable

194. Id

195.  Hoke, 599 S.E.2d at 394.

196.  See supra notes 156 through 158 and accompanying text.

197.  See Hoke, 599 S.E.2d at 394; see also Hancock, 2005 WL 332016, at *3, *17 (finding that
programs other than preschool “might be equally effective to address the needs of at risk students”).
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alternatives. Notwithstanding the North Carolina Supreme Court’s agnosti-
cism, there is no evidence that any other program, for the same or a smaller
investment, would be as effective as preschool in preparing students for
kindergarten and first grade. States should either reach this conclusion on
their own, or they should be told as much by courts after a reasonable pe-
riod of time. Indeed, this is basically the path followed in New Jersey,
where the court eventually ordered preschool to be provided after giving
the state time to develop supplemental programs for disadvantaged chil-
dren, which the state failed to do.'®

3. If Preschool, Then College?

The third objection, which has not yet arisen but can be anticipated, is
that any court decision to increase access to preschool would also require
increasing access to public colleges or universities. Somewhat surprisingly,
the issue of whether students have a fundamental right to higher cducation
has arisen in only one case, Gurfinkel v. Los Angeles Community College
District."” Previously, in Serrano v. Priest, the California Supreme Court
had declared education to be a fundamental right?® The plaintiff in
Gurfinkel sought to extend that right to higher education, arguing that resi-
dency requirements for community colleges infringed her fundamental
right to education.*!

The California Court of Appeals rejected her claim, refusing to extend
Serrano and ruling that access to higher education is not a fundamental
right.2? In rejecting Plaintiff’s claim, the court relied on thc fact that she
had introduced no evidence documenting the benefits of higher education.
The Serrano court declared education a fundamental right in part because
of the benefits bestowed by education.’® By failing to link higher educa-
tion to similar benefits, Gurfinkel failed to make a convincing case for ex-
tending the reach of Serrano to cover higher education.”®

Despite this outcome, it is not difficult to imagine a better-argued
case, in which plaintiffs demonstrate the importance of a college education
to ensuring economic success. This could form the basis for an adequacy
argument and provide a rationale for extending the right to an adequate
education upward to higher education, just as demonstrating the benefits of
preschool would form the basis for extending a right of adequacy down-
ward. One could also imagine an equity-based argument where plaintiffs

198.  Abbott v. Burke, 710 A.2d 450, 461-62 (N.J. 1998).
199. 175 Cal. Rptr. 201 (Cal. Ct. App. 1981).

200. Serrano v. Priest, 557 P.2d 929, 951 (Cal. 1977).
201. 175 Cal. Rptr. at 203.

202. Id

203. Serrano, 557 P.2d at 951.

204.  Gurfinkel, 175 Cal. Rptr. at 203.



2006] A CONSTITUTIONAL RIGHT TO PRESCHOOL? 89

contend that states should provide similar scholarship funds to all students
who are similarly situated.

There is no denying some parallels between preschool and higher
education claims. Indeed, those interested in expanding access to commu-
nity colleges and public universities may wish to cmphasize the similarities
rather than the differcnces. Nonetheless, there are strong reasons why rec-
ognizing a right to preschool need not commit courts to recognizing a right
to higher education.

To begin, the practical effects of requiring students to pay a fee to at-
tend school are diffcrent in the two contexts, because students entering
higher education have access to capital and the ability to borrow against
future earnings. Perhaps it goes without saying that there is no comparable
market for student loans for preschoolers. If preschoolers must pay to at-
tend, therefore, those from poor families will be completely denied access;
the same is not generally true in the context of higher education, although
paying for collegc is certainly still very difficult for some students and their
families. This difference has doctrinal significance. Even if the right to
adequate or equal cducational opportunities encompassed higher education,
requiring tuition would not necessarily violate that right because it would
not cffectively deny access to higher education. In this regard, it is telling
that the Gurfinkel plaintiff argued that she should be able to pay in-state
rather than non-state tuition, not that access should be free.

Putting aside issues of payment, preschool is also more closely con-
nected to primary and sccondary education, which are unquestionably pro-
tected by all state constitutions. Preschool helps children prepare for K-12
education, and its benefits can impact their performance during thesc years.
Higher education, by contrast, is what a K-12 education should prepare
students to do; that is, being able to enter higher education is one of the
goals of primary and secondary education. It is therefore easier to justify
including access to preschool as a part of a student’s well-established right
to a K-12 education than it is to justify including access to higher educa-
tion. Recall the reasoning of the four courts that were willing to recognize a
right of access to preschool for disadvantaged children. They concluded
that disadvantaged children need preschool in order to prepare them for
primary education and therefore realize their right to an adequate educa-
tion.?* This rationale simply does not apply to higher education.

Last, states have not created programs for higher education that are
comparable to the public preschool programs already available in forty
states and the District of Columbia. States may provide financial aid to col-
lege students, and full scholarships to other students. But no state, as far as
I can tell, offers free access to higher education to a certain percentage of
poor students. This difference, too, has doctrinal significance. An

205. See supra notes 160 through 168 and accompanying text.
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equity-based claim for greater access to preschool has merit and force be-
cause existing programs extend to some but not all disadvantaged children,
who are for this purpose similarly situated. Similarly blatant discrimination
does not appear to infect existing financial aid and scholarship programs.
These programs do indeed distinguish among students, but the students are
not similarly situated in terms of financial need or merit.

11
THE EFricacYy OF COURT DECISIONS

The legal claim for increased access to preschool is strong, and the
objections that could be raised to such a claim are answerable. This bodes
well for success in court, but that is only the first step. Even assuming that
courts side with plaintiffs and order increased access, how effective will
such rulings be in practice?

Any answer will necessarily be speculative, but it is possible to make
an informed estimate. Political scientists and legal historians have studied
impact litigation in an effort to determine whether and when court deci-
sions are effective at creating social change. This scholarship, typified by
Gerald Rosenberg’s The Hollow Hope*® and Michael Klarman’s recent
book, From Jim Crow to Civil Rights: The Supreme Court and Racial
Equality,” is generally quite skeptical of the ability or inclination of courts
to prompt social change. But scholars working in this area, including
Rosenberg and Klarman, do not deny that courts can be effective under the
right circumstances.

Instead, after examining the impact of a host of litigation campaigns,
these scholars have identified a set of factors that make it more or less
likely that litigation will affect social change. These factors include: the
intensity of opposition; whether legislators and administrators view court
orders as helpful political cover for leveraging more resources for pro-
grams they already favor; whether market mechanisms will help implement
the newly created right; the ease with which rulings can be evaded; and the
determination, resources, and strategies of those seeking to enforce the
right.””® By examining how those factors operate in the political context of
preschool, one can reasonably assess the likely impact of a favorable court
ruling.

Notice that most of these factors relate to the underlying political
popularity of the issue or cause. This suggests, as would intuition, that the

206. ROSENBERG, supra note 25.

207. MicHAEL J. KLARMAN, FroM JiM Crow TO CiviL RIGHTS: THE SUPREME COURT AND
RaciaL EQuaLITy (2004).

208. See, e.g., id. at 454-68; ROSENBERG, supra note 25, at 9-36; STUART A. SCHEINGOLD, THE
PoLiTics OF RIGHTS: LAWYERS, PUBLIC PoLIcy, aND PoLiTicaL CHANGE (2d ed. 2004); Paris, supra
note 23, at 633-37.
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more popular a cause, the more likely that a court ruling promoting that
cause will be implemented by legislatures and administrators. This does
not mean that court rulings are effective only when unnecessary, as there
are a number of reasons—including sheer inertia—why relatively popular
programs do not get enacted.?”” What it does mean, however, is that courts
are likely to be most effective when pushing against a door that is already
ajar.2°

It is important to emphasize, finally, that any judgment about effec-
tiveness must be a relative one. The relevant question is not whether a
court ruling is “effective” in some abstract sense, but whether the end re-
sult is better than the probable alternatives. In this context, court orders
should be considered effective if they lead to more children enrolling in
quality preschool programs than would enroll in the absence of a court or-
der. This is a difficult analysis to conduct, of course, given that it requires
comparing two speculative scenarios. But it is nonetheless a helpful way to
maintain the proper perspective.

A. Political Support and Opposition

Preschool is fairly popular across the political spectrum. Although
most polls should be viewed with healthy skepticism, polling nonetheless
reveals consistent support for expanding access. One recent national poll,
for example, indicated that nearly 90% of voters support state funding of
quality preschool programs for all three- and four-year-olds.?"’

Looking beyond polls, Business Week recently touted universal access
to publicly funded preschool as one of its “25 Ideas for Changing the
World.”?"? The Committee for Economic Development, an organization
composed of some 250 business leaders and educators, recently issued a
report advocating universal access to preschool.?'® So, too, did the Business
Round Table and Corporate Voices for Working Families, two associations
of business leaders from major corporations.?'* Fight Crime: Invest in Kids,
a bipartisan anti-crime group that includes police chiefs and district

209. Cf Richard A. Posner, Appeal and Consent, NEw REPUBLIC, Aug. 16, 1999, at 36
(acknowledging imperfections in the political process).

210. Cf KLARMAN, supra note 207, at 463 (concluding from his comprehensive review of Court
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afford to enroll their children. National Institute for Early Education Research, National Poll Conducted
by Peter D. Hart Research Associates/Market Strategies: November-December 2001,
http://nieer.org/resources/research/pol1802/nationalsummary.pdf.
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attorneys, has made early education programs a major focus of its advo-
cacy efforts.2'* The United Way supports expanding access to preschool,?'®
as does the American Federation of Teachers.?'” Even the Federal Reserve
Bank of Minneapolis has urged states to invest in early education pro-
grams, arguing that it is a wise economic development strategy.”'s

Part of the attraction of preschool, for both liberals and conservatives,
is that it seems to be a smart, efficient, and proven way to get young kids
on the right track and thereby avoid larger problems down the line. It is
intuitive, regardless of political ideology, that avoiding problems is usually
easier and less costly than fixing them. The views of the Republican trial
judge in North Carolina, who raised the issue of preschool sua sponte, are
instructive. As he told an interviewer:

The pre-k idea in my mind came about before [ ever heard about
this case. I would see every day as a judge all of these kids—most
of them black and most of them poor—all selling drugs and all
going to jail. And for all of them, highest grade completed in
school? Eighth. You see this constant barrage as a judge. | made up
my mind that something is not right and you’ve got to do
something with them early.'?
In contrast to the widespread and diverse support for increasing access to
preschool, opposition to the idea seems weak.??® Perhaps opposition groups
may emerge over time, but there is little on the horizon at this point, de-
spite the considerable legislative activity on this issue.

There would undoubtedly be a good deal of opposition if preschool
were made mandatory, but there is no reason why courts would have to
recognize a right of access and then require attendance. Kindergarten pro-
vides a useful comparison: students in most states have a right to attend,
but attendance is compulsory in only thirteen states.””' Indeed, most consti-
tutional rights, whether state or federal, need not be exercised, and it is cer-
tainly not the case that all potential beneficiaries of a claimed right must
exercise it in order for the right to be recognized. That most women will

215. See, e.g., Keiko Morris, Studies Link Pre-K Cuts, Crime, NEWsDAY, Apr. 28, 2003 (noting
that Fight Crime: Invest in Kids issued a report estimating that cuts in preschool programs will increase
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not exercise their right to an abortion, for example, did not prevent recogni-
tion of the right.

If attendance is not compulsory, expanding access to preschool should
not generate the sort of pitched social battles that comprise the so-called
culture wars, in the way that abortion or gay rights cases have. Some so-
cially conservative groups might complain that encouraging preschool will
upset traditional family structures, where women stay at home with their
children. They will be bucking a strong demographic trend, of course, and
arguing against what over two-thirds of all mothers of young children al-
ready do, namely work out side of the home.??? In part because of this, it
seems unlikely that these groups will mount the same sort of opposition to
preschool that thcy have offered on the more socially charged issues of
abortion and gay rights.

B.  Providing Political Cover

That said, expanding access to preschool will require increased fund-
ing or cuts in existing programs, and this will spark some opposition.”? It
is difficult to predict the breadth or depth of this opposition, although it
again seems unlikely to match the intensity of opposition to gay marriage,
abortion, or, in the past, school desegregation. Nonetheless, fear of political
repercussions presumably explains, at least in part, why most legislatures
have not taken the steps to fully fund public preschool programs despite the
apparent popularity of increasing access to preschool.

Under these circumstances, a court decision may be quite helpful in
promoting social change insofar as it can provide political cover. Where
legislators would like to increase access to preschool, but are afraid to do
so, a court decision ordering them to increase access helps politicians
shoulder the burden. Legislators can point to the court order and explain
that they have no choice but to comply with a constitutional requirement.
School finance decisions, which also require increased expenditures, have
played this role in a number of states,”* and there is good reason to expect
favorable decisions regarding preschool to play the same role.

222. CED, PRESCHOOL FOR ALL, supra note 3, at 7.
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Indeed, they already have, as reactions to the trial court rulings in
Massachusetts and North Carolina illustrate. Prior to the trial court’s ruling,
legislators in Massachusetts had already begun debating whether to offer
universal access to preschool. The Democratic House Speaker, months be-
fore the decision, expressed support for a ten-year plan to implement uni-
versal access to preschool.’” Three days after the decision, the Speaker
went further and proposed an amendment to the state budget that would
begin to phase in a universal preschool program in 2005.2® The Speaker
remarked that this program “would prove us responsive” to the court rul-
ing, clearly tying his proposal to the recent court order.”?’ It cannot escape
notice that he and others already supported expanding access to preschool,
and that the trial court’s ruling at the time was on appeal and could be
overturned—as it eventually was. The court order thus assisted legislators
who were already inclined to expand access to preschool.

The political reaction in North Carolina was quite similar. Before the
trial court’s ruling, which called for increased access to preschool for at-
risk children, the Governor had created the “More at Four” program.??® The
program sought to expand access to presehool for four-year-olds in North
Carolina. In the summer of 2002, the Governor relied on the recent trial
court ruling to coax more funds from the legislature for the preschool pro-
gram, telling legislators in a letter that the “court order is not going away”
and that the lawsuit had reached a “crisis point.””?”® The appeal resonated.
As one member of the General Assembly remarked, “[o]ne of the
justifications the legislature has used to fund More at Four during a time of
severe budgetary constraints is that it is court-ordered.”?*

C. Market Support

Those with a financial interest in preschools would also support court
decisions requiring increased access. Most state-sponsored preschool pro-
grams, as mentioned, already include both public and private providers. If
courts ordered states to expand access to preschool, there is every reason to
expect that private providers would continue to be eligible to participate in
state programs. These providers and their trade organizations can be
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expected to take a strong interest in legislative responses to court deci-
sions.?! So, too, will teachers’ unions, which have already come out in fa-
vor of universal access to preschool, without insisting that it be provided in
public schools.??

The reaction to the trial court’s decision in Massachusetts is again in-
structive. Those with a financial stake lost little time in expressing support
for the Speaker’s plan to create universal access to preschool. The execu-
tive director of the Massachusetts Association of Day Care Agencies—
which has counterparts in other states—called the Speaker’s plan “an im-
portant first step” toward making “early education and care . . . a priority in
Massachusetts.”?* Not surprisingly, he also supported and emphasized the
Speaker’s plan to elevate the pay of preschool teachers. The legislative
story is far from over in Massachusetts, in part because the trial court’s
decision was reversed on appeal. The initial reaction is nonetheless instruc-
tive insofar as it highlights the sort of political and market-based dynamic
that could transform a court ruling into effective legislation.

D. Ease of Evasion and Strength of Advocates

Political and market support for expanding access to preschool is cru-
cial because court rulings will be fairly easy to evade. To be sure, ease of
evasion will depend to a certain extent on the nature of the ruling. The
more expansive the right, the harder it will be to evade. A ruling that re-
quires universal access to preschool for all four-year-olds, for example,
will be harder to evade than one that requires access only for at-risk four-
year-olds. The latter provides more opportunity for manipulation insofar as
legislatures presumably will have some room to define the “at-risk” cate-
gory. But regardless of the nature of the ruling, legislatures will have dis-
cretion as to how to implement the right. If they are recalcitrant, one should
expect begrudging compliance at best, which might mean that formal ac-
cess is provided, but the programs are under-funded and weak.

Should legislatures prove sluggish or recalcitrant, effective implemen-
tation will require attentive and determined advocates, and equally atten-
tive and determined courts.?® If the history of school finance litigation is
any indication, some states will fare better on this score than others. In that
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context, some litigants and state courts, after declaring finance systems
unconstitutional, have remained inactive in the face of legislative recalci-
trance.”* Other litigants and state courts have pursucd legislatures dog-
gedly, including those in New Jersey, where the Supreme Court has issued
more than fifteen decisions throughout the thirty years of school finance
litigation in that state.”” In the context of preschool, the fact that so many
interest groups—including business groups and teachers’ unions, which
presumably have access to substantial resources—support expanding ac-
cess to preschool makes it more likely that litigation efforts will be well
funded. Although money does not guarantee effective litigation, it certainly
helps.

E. Timing, Effective Losses, and Political Competition

Conditions seem favorable for producing relatively effective court
decisions. It is impossible to know, of course, what would happen in the
absence of litigation. Many state legislatures have alrcady created pre-
school programs; some have made access universal or nearly so, and others
are moving in that direction. At least in some states, it is possible that al-
lowing legislatures time to expand access incrementally may be more bene-
ficial than litigating immediately. Programs created by legislatures rather
than those commanded by courts might be better crafted and presumably
would enjoy more political support.

Unless there is a significant risk of backlash, however, there is reason
to expect that litigation will further rather than hinder the cause of expand-
ing access to quality preschool programs. The risk of backlash, for reasons
discussed above, seems slight. Recognizing a right to preschool, unlike
recognizing a right to abortion, seems unlikely to impede the legislative
progress by fomenting opposition.?*® Under these circumstances, litigation
can be expected to aid the political process, not cause it to go haywire.
Additionally, litigation might still be worthwhile even in states that pres-
ently seem committed to providing preschool. Creating a constitutional
right of access would protect preschool programs from diminution or
elimination in times of budgetary crunches, transforming them from discre-
tionary grants into entitlements.

Even where litigation is successful, there will remain a host of com-
plicated questions to resolve. A right to preschool, even if implemented,
does not address the broader issue of childcare for working parents. Thcse
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reactions to school finance decisions).

237.  See, e.g., Greif, Politics, Practicalities, and Priorities, supra note 157, at 618-52 (discussing
New Jersey litigation).

238.  See Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in Relation to Roe v.
Wade, 63 N.C. L. REv. 375, 382, 385 (1985); Ruth Bader Ginsburg, Speaking in a Judicial Voice, 67
N.Y.U.L. REv. 1185, 1205-08 (1992).



2006] A CONSTITUTIONAL RIGHT TO PRESCHOOL? 97

parents typically need more care for their children than most preschool
programs currently provide.”*® How to combine Head Start funds and stan-
dards with state funds and standards, and whether federal money would
continue to flow as state programs expand, raise equally complex ques-
tions. If preschool is provided only to disadvantaged children, there is also
a large and important question as to whether those children will be able to
attend economically diverse preschools or will be limited to schools open
only to poor children. Finally, there is a political risk that any program lim-
ited to the poor will end up being a poor program and one with insufficient
public support to remain viable 24

In light of the inevitable complications that will arise, not to mention
the unforeseen and unintended consequences, it would be wise to temper
one’s expectations regarding what courts alone can accomplish. To trans-
late a court victory into effective legislation will require continued advo-
cacy beyond the courtroom, and it may well require ongoing collaboration
between courts and legislatures. The recognition of a right of access, in
other words, is only one element of a larger political effort that will be nec-
essary to expand access to high-quality preschool.?*!

At the same time, it bears mentioning that even unsuccessful litigation
may indirectly spur legislative action. The Arkansas Legislature, for exam-
ple, increased spending for preschool even after the supreme court con-
cluded that the state constitution did not guarantee access.’?> As past
studies have demonstrated, litigation raises the salience of an issue, regard-
less of its ultimate outcome, and it tends to force legislators to take a posi-
tion.* Similarly, it can help foster and inspire a political movement by
drawing attention to the issue. The preschool cause is a fairly compelling
one, which can draw support not only from social science evidence regard-
ing the benefits of preschool, but also from appeals to basic notions of
equality. It may well be that legislators, when pressed, would have a hard
time explaining why there is only enough money to offer preschool to a
small percentage of those who cannot afford to attend.

In addition, it is important to recognize that litigation need not suc-
ceed in every state in order to promote the growth of preschool programs.
The dynamics of interstate competition could very well create pressure on
some states to match their neighbors’ commitment to preschool education.
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This same dynamic has been documented in the school funding arena.** If
preschool becomes an established component of education in enough states
throughout the country, legislatures and officials may come to see it as a
way to compete for businesses and residents. State court rulings, in short,
could spur a race to the top.**

CONCLUSION

As I mentioned at the outset, it is popular in the legal academy and
among political scientists to question the efficacy of litigation as an agent
of social change. There are good reasons to raise these questions. Studies
of past legal campaigns demonstrate that courts, including the Supreme
Court, have limited power, and that even successful judicial decisions do
not neatly translate into effective and productive policies.* When they
initially appeared, these studies served as important counterweights to cas-
ual claims of judicial efficacy, articulated by both proponents and oppo-
nents of “judicial activism.”*’ At this point in time, however, it is possible
that they have helped push the pendulum too far toward the direction of
what might be called judicial defeatism.?®

Hope should not always triumph over experience. At the same time,
however, past experiences should not blind one to future opportunities.
Though courts have not always been successful in promoting social
change, this does not mean that their involvement in this context is des-
tined to be futile or counterproductive. To the contrary, there are reasons to
be sanguine about the ability of courts to play a productive role in an effort
to expand access to preschool. No court ruling on its own will secure ac-
cess to high-quality preschools for all who need it. As much, if not more,
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work will need to be done after any court decision if a right of access is to
be translated into an effective policy.

The fact that courts cannot control the fate of their decisions is not a
reason for them to remain idle. 1t is a reason, however, to temper one’s
views about the role of courts in producing social change. For those with
inflated expectations about what courts can accomplish, their hope about
the power of courts to produce social and political change will often be
hollow.>** Those who begin with a more modest conception of a court’s
ability to produce social change, by contrast, are less likely to be disap-
pointed.

State legislatures and executive officials have already started down
the path of providing access to preschool. Court decisions recognizing a
right to preschool should move them further along that path. The ultimate
destination will not be dictated by any court, as legislatures and officials
will determine which of many forks in the road to take. But there is reason
to be optimistic that the trip will be a productive one, leading more children
to quality preschool programs, which would benefit them and the rest of us.

249. Malcom Fceley makes this point in his revicw of Rosenberg’s work. Feeley, supra note 247,
at 749-52.
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